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Third  year  of  the  reign  of  George  IV«J:8^. 


LORYMER  V.  SMITH. 


The  bvyer  of  a  pvoel  of  wheat,  by  sample,  has  a  right  to  inspect  the  whole  in  bulk,  at  any 
proper  and  convenient  time;  and  if  the  seller  refuses  to  shew  it,  the  buyer  may  rescind  the 
oontract. 

AsBuvpsTT  for  not  aoeepting  two  parcels  of  wheat,  one  containing  700,  the 
odier  1400  bushels.  Plea,  general  issue.  At  the  trial  before  Bayley  J.  at 
die  last  summer  assizes  for  Gloucester^  it  was  proved  that  on  the  11th  of 
Sqaiembefy  1921,  a  c>ontract  for  the  wheat  was  made  between  the  parties  at 
BrUtoU  and  bought  and  sold  notes  were  exchanged.  They  were  in  the  fol- 
lowing terms,  ^Bought  o^Jcanes  LotyfMf^  700  bushels  of  wheat,  1400  ditto, 
ditto,  at  9f.  6(f.  per  bushel,  according  to  samples,  banker's  bill  if  required." 
By  die  usage  of  the  place  the  buyer  had  a  right  to  inspect  the  wheat  in  bulk. 
On  the  19Ui  of  JSq^tember  the  defendant  went  to  the  plaintiff's  warehouse 
^-1  and  desired  to  see  the  wheat;  the  parcel  "containing  700  bushels  was 

J  shown  to  him,  but  the  remaining  1400  bushels  were  not  in  the  plaintiff's 
warehouse.  Plaintiff  offered  to  send  a  load  to  the  defendant  for  his  inspec- 
tion, or  to  send  for  a  bushel  at  that  time,  but  declined  showing  the  whole, 
saying  that  he  did  not  choose  to  let  defendant  into  his  connexions.  The 
latter  replied,  that  under  those  circumstances  he  would  not  have  the  wheat; 
a  banker's  bill  was  not  at  that  time  tendered  or  demanded.  A  few  days 
afterwards  defendant  having  sent  to  the  plaintiff  respecting  some  oats,  the 
latter  informed  the  messenger  that  the  1400  bushels  of  wheat  were  then  in 
his  lofts,  and  might  be  inspected ;  and  that  the  whole  was  ready,  and  would 
be  delivered  upon  banker  s  biUs  being  given  for  the  price.  The  learned 
Judge  thought  that  the  plaintiff  had  put  an  end  to  the  contract,  by  refusing  to 
show  the  wheat  in  bulk  when  requested  to  do  so  on  the  19th  of  Septenwer^ 
andby  his  direction  a  verdict  was  found  for  the  defendant    And  now, 

fF,  E,  Thunton  moved  for  a  new  trial,  and  contended,  that  the  plaintiff 
did  not  pot  an  end  to  die  contract  by  refusing  to  show  the  wheat  in  bulk  on 
the  19th  of  September^  for  the  defendant  did  not  at  that  time  tender  a  bank* 
er^s  bin  for  the  price,  nor  demand  to  have  the  wheat  delivered;  and  before 
be  bad  done  either  of  those  things  the  plaintiff  offered  to  show  die  wheat  to 
the  defendant's  agent,  when  he  called  respecting  the  oats. 

V0En  VIII         1 
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Abbott,  C.  J.  It  appears  that,  by  the  usage  of  the  place,  the  buyer  had  a 
right  to  inspect  the  wheat  in  bulk ;  which  is  so  reasonable,  that,  wi&out  any 
such  usage,  the  law  would  give  him  that  right  Here,  op  the  19th  of  Septem- 
btTf  the  buyer  desired  to  see  the  whole  of  the  wheat  Jn^bulk,  but  the  seller 
refused  to  show  it;  upon  *that  refusal,  the  request  ti&Tio^  been  made  at  p,« 
a  proper  and  convenient  time,  the  buyer  was  enti(ted/o'  rescind  the  con-  ^ 
tract.  If  this  were  not  so,  a  man  might  bai;j[4ia  tP  deliver  com  not  then  in 
his  possession,  and  rely  upon  making  a  futiii;e*§iax;hase  in  time  to  fulfil  his 
undertaking ;  but  that  is  a  mode  of  dealing  jiof  Ho  be  encouraged. 

Batlet,  J.     I  am  of  the  same  opiivpiu,]* 

HoLROTD,  J.  The  buyer  had  a  nghfjo  inspect  the  wheat  in  bulk,  in  ordei 
to  ascertain  whether  it  corresponded  yniti  the  sample,  and  might  have  insisted 
upon  having  it  delivered  imni^iateiy  upon  tendering  a  banker's  bill  for  the 
price.  The  seller  not  being 'feaajr  to  complete  his  part  of  the  contract  on  the 
19th  of  September^  when  ^4«*^a&  requested  to  show  the  wheat,  cannot  after- 
wards insist  upon  perfocm^noe  by  the  buyer. 

Best,  J.  concurred*.  *'•  ' 

Rule  refused. 
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DYER  V.  ASHTON. 

Where  two  breaches  were  aeagned  in  one  count  of  a  declaration,  upon  a  contract,  and  the 
defendant  paid  money  into  court  upon  one  of  them :  Held,  that  he  thereby  admitted  the 
whole  contract  aa  set  out  in  that  count. 

Thb  second  count  of  the  declaration  stated,  that  in  consideration  that  the 
defendant  at  his  special  instance  and  request,  had  Income  tenant  of  certain 
premises,  as  tenant  from  year  to  year,  to  the  plaintiff,  at  a  certain  rent 
payable  at  the  times  therein  mentioned,  the  defendant  undertook,  &c.  to  keep 
the  premises  in  repair  during  the  tenancy,  and  pay  the  rent  on  the  days 
specified  in  that  behalf;  breach— first,  that  the  defendant  did  not  keep  the 
premises  in  repair,  and  2ndly,  that  he  *did  not  pay  the  rent  Defendant  ^^. 
pleaded  the  general  issue,  and  paid  money  into  court  on  the  second  >- 
breach,  for  non-payment  of  rent.  At  the  trial  before  Richards^  C.  B.  at  the 
last  Summer  assizes  at  Guildfordt  the  plainti?  proved  the  payment  of  money 
into  court,  and  that  the  premises  were  out  rf  repair;  but  did  not  prove  that 
any  contract  had  been  made  between  himself  and  the  defendant.  The  Lord 
Chief  Baron  thought  that  the  payment  of  money  into  court  upon  the  second 
count,  admitted  the  contract  as  there  stated,  and  the  plaintiff  accordingly  had 
a  verdict  for  88/.  on  the  first  breach.     And  now, 

Taddyf  Seijt.  moved  for  a  new  trial.  It  must  be  conceded,  that  where 
money  is  paid  into  court  generally  upon  any  count  of  a  declaration,  the  con- 
tract stated  in  the  count  is  thereby  admitted,  Cox  v.  Brain,  3  Taunts  95. — 
Mdliah  V.  AUnutt,  2  M.  ^  S.  106.— Stoveld  v.  Brewin,  2  B.  ^  A.  116. 
But  this  case  is  very  distinguishable  from  tliose,  for  here  the  payment  is,  by 
the  rule  of  court,  limited  to  the  second  breach  in  the  second  count;  the 
admission*  therefore,  does  not  extend  beyond  that  breach. 
'  Per  Curiam.  The  effect  upon  all  the  cases  upon  this  subject  is,  that  pay- 
ment of  money  into  court  admits  every  thing  which  the  plaintifif  would  be 
obliged  to  prove,  in  order  to  recover  that  money.  Now  in  the  present  case, 
the  plaintiff  could  not  upon  the  second  count  of  his  declaration,  have  recovered 
the  money  paid  in,  without  proving  the  contract  as  there  stated;  that  contract 
was  therefore  admitted,  and  the  plaintiff  was  entitled  to  a  verdict  for  the 
amount  which  he  proved. 

Rule  refused. 
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MOORE,  Assignee  of  W.  BARTHROP  the  elder  and  W.  BARTHROP 

the  younger,  Bankrupts,  v.  J.  BARTHROP. 

Where  the  defendant  hsTing  agreed  to  lend  to  two  peraona,  who  afierwarda  became  bank* 
rupee,  SOOi.,  to  be  applied  to  a  epecific  purpoae,  drew  a  cheque  on  hia  banker  for  that  anm . 
and  delivered  it  to  tnem  before  their  bankruptcy ;  and  they  not  having  uaed  the  cheaue. 
nUimed  it  to  the  lender  after  having  committed  an  act  of  bankruptcy :  Held,  that  tneir 
-   -         could  not  maintain  trover  for  the  cheque. 


TsovER  for  roods,  bills  of  exchange,  &c.  Plea,  general  issue.  At  the 
trial  before  ffolroydj  J.  at  the  last  summer  assizes  for  Lincolfi,  these  facts 
were  proved.  The  bankrupts  carried  on  the  business  of  wool-merchants  in 
partnership,  W,  Barthrop  the  elder  residing  at  Uncobij  and  fFl  Barthrop^ 
the  yoanger  at  Bradfbfii  in  Yorkshire,  On  the  15th  of  June^  1821,  the 
banlurupts  were  indebted  to  EtUson^  Moore  St  Cb.,  bankers  at  Lincoln^  in 
the  sum  of  1300/.  who  refused  to  give  them  any  further  credit  until  that 
babmce  was  liquidated.  In  order  to  effect  this,  application  was  made  to  the 
defendant,  who  agreed  to  advance  200/.  for  that  purpose,  and  accordingly 
drew  a  cheque  on  his  banker  for  that  sum,  and  deUvered  it  to  fFI  Barthrop 
the  son,  on  the  18th  of  June.  On  the  20th  of  /tme,  fF,  Barthrop  the  father 
committed  an  act  of  bankruptcy,  and  on  the  evening  of  the  same  d(ay  received 
a  letter  from  his  son,  containing  the  cheque  in  question,  together  with  several 
bills  of  exchange,  which  the  son  had  collected  in  payment  of  outstanding 
debts.  W.  Barthrop  the  father  did  not  open  this  letter,  but  carried  it  back 
the  same  night  to  his  son's  house  at  Bradford;  and  on  the  following  day, 
the  cheque,  dl  the  bills,  and  goods  to  a  considerable  amount,  were  delivered 
over  to  the  defendant,  in  payment  of  a  debt  due  to  him.  A  short  time  afler- 
^-1  *waid«,  W.  Barthrop  the  younger  committed  an  act  of  bankruptcy,  and 

^  a  joint  commission  was  issued  against  him  and  his  father,  under  which 
the  plauntiff  was  chosen  sole  assignee.  Under  these  circumstances  the 
teamed  judge  thought  that  the  plaintiff  was  not  entitled  to  recover  the  amount 
of  thr.  cheque,  and  the  jury  accordingly  found  a  verdict  for  the  plaintiff  for 
1010/.,  being  the  value  of  the  remainder  of  the  property  delivered  over  to  the 
defendant.    And  now, 

Vaugharij  8erjt  moved  to  add  200/.  to  the  damages  found,  and  contended, 
that  the  defendant  intended  to  give  the  bankrupts  a  general  control  over  the 
cheque;  the  restoration  of  it  to  the  drawer  was  therefore  a  fraudident  prefer- 
ence, and  entitled  the  plaintiff  to  recover  the  amount  in  this  action.     But, 

Per  Curiam.  This  was  a  draft  upon  the  defendant's  banker,  and  not 
money,  and  the  evidence  shows  that  it  was  given  for  the  specific  purpose  of 
being  paid  into  the  bank  of  JElUaorif  Moore^  ir  ^n  in  reduction  of  the 
balance  due  to  them  firom  the  bankrupts.  Now  if  a  cheque  be  placed,  for  a 
specific  purpose,  in  the  hands  of  a  person  who  gives  ^o  value  for  it,  and  that 
person  becomes  bankrupt  before  he  has  used  the  cheque ;  if  the  drawer  gives 
bis  banker  orders  not  to  pay  the  money,  the  assignees  of  the  bankrupt  can- 
not maintain  an  action  to  recover  it  The  bankrupt  certainly  could  not  do 
so,  and  his  assignees  must,  in  this  respect,  stand  in  the  same  situation;  the 
direction  of  the  learned  judge  was  therefore  right,  and  the  damages  ought  not 
•o  be  increased. 

Rule  refused. 
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HOFFMAN  et  al.  v.  HEYMAN. 

Where  the  defendtDt  boueht  of  the  pitintiffs  a  quantity  of  tobacco,  upon  a  contract  to  pay  one* 
fifth  of  the  price  at  a  day  specified,  and  that  the  seller  should  look  to  his  agent  abroad,  to 
whom  the  tobacco  was  consiffned,  for  the  remainder ;  the  tobacco  havins  been  sold  by  the 
consignee  at  a  considerable  Toss,  the  buyer  was  held  liable  iat  the  dtfierence  between 
the  proceeds  and  the  four-fifths  of  the  price  suted  in  the  contract,  which  remained  unpaid. 

AflsuMFsrr  by  vendor  against  vendee  upon  a  special  contract  for  the  sale 
of  tobacco.  Plea,  generd  issue.  At  the  trial  before  Abbott^  C.  J.  at  the 
London  sittings,  after  last  Drinity  term,  it  appeared  that  the  plaintiff,  in  the 
month  of  /u/y,  1820,  sold  to  the  defendant  a  quanti^  of  tobacco  under  the 
foUowing  contract:  '*  Bought  of  Messrs.  FF,  ^  /.  Hoffman^  for  account  of 
Messrs.  Heyman^  fFelk  ^  Co^  about  641  hhds.  of  tobacco,  being  the 
cargo  of  the  IHysHs,  from  Georgetoum^  America^  and  now  on  her  voyage  to 
Bremen^  at  58<«  M.  per  cwt  manifest  weight,  payable  one*fiftti  in  money  on 
or  before  Sundayt  5th  of  August^  and  for  the  other  four^fifttis  the  sellers  are 
to  look  to  their  correspondents,  Messrs.  Ddhu  of  Bremen^  to  whom  the  pro- 
perty goes  consigned.  It  is  nevertheless  understood  between  the  parties, 
that  interest  is  to  be  calculated  as  if  the  sale  was  made  at  two  months  from 
final  delivery.  The  buyers  to  have  the  benefit  of  the  sellers'  policy  in  case 
of  average."  The  defendant  paid  one-fifUi  of  the  price  at  the  time  specified; 
and  the  consignees  duly  accounted  to  the  plaintiffs  for  the  whole  of  the  pro- 
ceeds of  the  caigo  when  sold  at  Bremen;  but  those  proceeds  fell  consider- 
ably short  of  the  remaining  four-fifVhs  of  the  price  at  which  the  tobacco  was 
sold  to  the  defendant  Under  these  circumstances,  the  jury,  by  the  direction 
of  the  Lord  Chief  Justice,  found  a  verdict  for  the  plaintifis  for  3000/.,  the 
amount  of  the  deficiency.    And  now, 

*Marryat  moved  for  a  new  trial,  and  contended  that,  by  the  terms  of  r-«^ 
the  contract,  the  defendant,  who  had  paid  one-fifUi  of  the  price,  was  not  to  ^ 
be  further  responsible.    Here  the  plamtiffs  were  to  look  to  their  consignees  for 
the  remaining  four>fifths,  and  if  a  loss  was  incurred  on  the  sale  at  Bremen^  it 
must  fall  upon  the  vendors,  and  not  on  the  defendant. 

Per  Curiam.  By  the  language  used  in  the  first  part  of  the  contract,  this 
appears  to  be  a  common  sale  of  a  quantity  of  tobacco,  at  a  price  specified* 
The  subsequent  part  of  it  might,  perhaps,  have  made  the  sellers  responsible, 
in  case  of  the  failure  of  their  consignees  at  Bremen^  for  all  the  proceeds 
which  came  to  the  hands  of  the  latter;  but,  at  all  events,  the  defendant  must 
be  liable  for  the  excess  of  the  price  stated  in  the  contract,  beyond  the  fifUi, 
which  he  has  already  paid,  and  the  amount  of  the  proceeds  of  the  goods  when 
sold  at  Bremen*    The  verdict  is  therefore  right 

Rule  refused. 


PROUD  V.  HOLLIS. 

K  plea  of  m  right  of  way,  stated  a  surrender  to  defendant  of  a  copyhold  with  all  ways,  then 
used  by  the  tenants  and  occupiers  thereof;  that  defendant  was  admitted  and  continued 
seised,  and  h^ng  $o  aeUed,  ana  haTinc  occasion  to  use  the  way,  committed  the  trespass. 
New  assignment  that  defendant  uaedTthe  way  for  other  purposes,  &c :  Held,  that  the  de- 
fendant, Mins  landlord,  had  a  right,  while  the  copyhold  was  in  the  occupation  of  the  ten- 
ant, to  use  the  way  to  remove  an  obstruction :  and  that  the  words  of  the  plea  were  suf- 
fidentty  large  to  comprehend  all  the  purposes  for  which  a  person  seised  mignt  lawfully  use 
die  way. 

Trespass  for  breaking  and  entering  plaintifiTs  dose  on  dififerent  days  and 
times.  Plea,  that  on  the  21st  SepimAer^  1808,  a  copyhold  tenement  was 
surrendered  to  defendant,  with  all  ways  then  used  by  the  tenants  and  occn- 
pien  of  the  said  tenement;  that  the  ^surrenderor  was  then  seized  in  fee,  ^^ 
of  the  bciM  in  jtiOi  according  to  the  custom  of  the  manor,  and  that  a  way  L. 
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was  then  used  by  the  tenants  and  occupiers  of  the  surrendered  tenement, 
from  thence  over  the  locus  in  quo  to  a  public  street;  that  the  defendant  was 
admitted,  and  continued  seised,  and  being  so  seised,  and  having  occasion  to 
use  the  way,  he  committed  the  supposed  trespasses.  Replication  traversed 
the  way  being  used  at  the  time  of  the  surrender;  and  there  was  a  new  assign 
ment  that  defendant  at  other  times,  and  on  other  occasions,  and  for  other  pur- 
poses than  those  mentioned  in  the  plea,  trespassed  on  the  close.  Plea  to 
new  assignment,  not  guilty.  At  the  trial,  the  right  of  way  was  established, 
but  it  appeared  that  when  the  trespass  was  committed,  the  tenement  in 
respect  of  which  the  way  was  claimed,  was  in  possession  of  a  tenant,  and 
that  the  defendant,  as  landlord,  went  over  the  hcus  in  quo  to  assert  a  right  to 
the  way,  which  had  been  obstructed.  There  was  a  verdict  for  the  defendant 
generally,  wiUi  leave  to  move  to  enter  a  verdict  on  the  new  assignment  for 
the  plaintiff,  widi  Is,  damages. 

Campbell  now  moved  accordingly.  There  is  no  authority  to  show  that 
the  landlord  of  a  tenement,  to  which  a  right  of  way  is  appurtenant,  may, 
while  it  is  in  the  occupation  of  a  tenant,  lawfully  use  the  way  to  remove  an 
obstmction,  and  to  assert  the  right  of  way,  or  for  any  other  purpose.  There- 
fore, non-user  of  the  way  during  the  lease  would  be  no  bar  to  the  landlord's 
right  to  the  way  when  the  lease  expires.  But  supposing  that  a  landlord  has 
the  right  contended  for,  this  is  not  the  right  which  he  alleges  that  he  exer- 
cised in  his  plea.  The  words  *«  being  so  seised,  and  having  occasion  to  use 
*101  ^^  ^^^  way,**  must  mean  that  he  was  dien  possessed  of  the  ^tenement, 
-'  and  that  he  used  the  way  for  the  ordinary  purposes  of  an  occupier  in 
passing  over  the  locus  in  quo  in  going  to  and  fit>m  the  tenement.  But,  in 
fact  he  was  not  the  occupier,  but  landlord,  at  the  time  he  used  the  way,  and 
he  used  it  for  the  purpose  of  asserting  his  right  in  that  character.  The 
occasion  on  which  he  used  it  therefore  is  different  from  that  alleged  in  the 
plea,  and  the  new  assignment  is  supported.     But, 

Per  Curiam*  While  the  tenement  is  occupied  by  a  tenant,  the  landlord 
may  use  the  way  to  view  waste,  or  demand  rent,  or  to  remove  an  obstruc- 
tion; the  language  of  the  plea  comprehends  all  the  purposes  for  which  a 
person  seised  of  the  tenement  may  lawfully  use  the  way;  the  new  assign- 
ment meant  diat  the  defendant  had  trespassed  on  the  close  for  some  purpose 
unconnected  with  the  use  of  the  way  claimed  in  the  plea,  and  the  defendant 
is  therefore  entitled  to  a  general  verdict  on  the  whole  record. 

Rule  refused. 


HOLBROW  et  al.  v.  WILKINS. 

The  plaintifb  sold  goods  to  C.  and  P.,  and  took  their  aoceptance  for  the  amount,  half  of 
which  was  ffixarantied  by  the  defenoant.  Before  the  bill  became  due,  C.  and  P.  became 
ioaolvent,  o?  which  the  aefendant  was  then  informed,  and  aluo  that  the  plaintifli  looked  to 
him  for  the  sum  which  he  had  guarantied :  Held,  that,  under  these  circumstances,  it  was 
nmieeessary  ibr  the  phuntifis  to  present  the  bill  when  due,  or  give  the  defendant  notice  of 
the  non-payment  of  iL 

AasuKPSTT  on  a  guaranty.  Plea,  general  issue.  At  the  trial  before  Mhott, 
C.  J.  at  the  London  sittings  afler  last  TMnity  term,  the  following  facts 
appeared.  The  plaintiffs  were  merchants  residing  at  Stroud  in  Gloucester^ 
shire.  The  defendant  was  a  commission-broker  in  the  city  of  London,  In 
*111  ^^  month  oi* February,  1818,  the  latter  sold  wools  for  the  plaintiffs  to 

^  Messrs.  Carver  and  Peat,  to  the  value  of  1122/.  12«.  for  which  they 
accepted  a  bill  payable  at  eight  months,  and  the  defendant  agreed  to  guarantee 
lialf  the  amount  for  an  allowance  of  1/.  per  cent.  The  bOl  became  due  on 
the  29th  of  October,  1818.  About  the  4th  of  September  in  the  same  year, 
Carvtr  and  Peat  became  insolvent,  and  on  the  22d  of  that  month  the  plaintiffs 
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wrote  to  the  defendant  requesting  him  to  accept  a  bill  at  one  monih  for  the 
sum  guarantied  by  him,  which  he  refused  to  do.  The  bill  accepted  by 
Carver  and  Peat  was  not  presented  when  due,  nor  was  any  notice  of  the 
non^-payment  given  to  the  defendant.  The  bill  would  not  have  been  paid  if 
presented,  and  it  did  not  appear  that  the  defendant  sustained  any  damage  by 
reason  of  the  want  of  presentment  and  notice.  A  verdict  was  found  for  the 
plaintiffs,  which 

Denman  now  moved  to  set  aside  and  enter  a  nonsuit.  According  to  PhU* 
Hps  V.  Astling^  2  Taunt,  206.,  where  a  guaranty  is  given  for  the  price  of 
goods  which  are  to  be  paid  for  by  bill,  due  notice  of  the  dishonor  must  be 
given  to  the  surety;  and  the  present  case  is  distinguishable  from  Murray  v. 
King,  h  B,  fy  A.  165.,  which  was  an  action  on  a  bond.  And  to  have  held 
the  want  of  notice  a  sufficient  plea,  in  that  case,  would  have  been  adding  a 
new  term  to  the  condition  of  the  bond. 

Abbott,  C.  J.     The  case  of  Phillips  v.  Antling  differs  very  materially 
from  this.     The  insolvency  in  that  case  did  not  happen  until  afler  the  bill 
became  due.     *In  the  present  instance,  so  early  as  the  22d  of  Septemr  ^^.^ 
ber,  Hie  defendant  had  notice  that  Carver  and  Peat  were  insolvent,  and  ^ 
that  the  plaintiffs  would  look  to  him  for  payment 

Batlet,  J.  Here  the  defendant  was  not  a  party  to  the  bill ;  the  case  of 
Swinyard  v.  Bowes,  b  M.  fy  S,  62.,  is,  therefore,  precisely  in  point  against 
him. 

HoLROYD  and  Best,  Justices,  concurred. 

Rule  refused. 


PRESTIDGE  V.  WOODMAN  et  al. 

Where  a  magistrate  acts  upon  a  subject  matter  of  complaint,  over  which  he  has  authority, 
but  which  arises  out  of  his  jurisdiction,  he  is  entitled  to  notice  of  action  under  24  G.  2.  c. 
44.  t.  1. 

Action  for  false  imprisonment  Plea,  not  ffuilty.  At  the  trial  before 
Garrow,  B.  at  the  last  summer  ajssizes  for  Oxfordshire,  it  appeared,  that  in 
the  month  of  August,  1820,  the  defendant,  Troodman,  a  magistrate  of  the 
borough  of  Chipping  Norton  in  that  county,  issued  a  warrant  in  pursuance 
of  the  statute  1  G.  4.  c.  56.,  for  the  commitment  of  the  plaintiff  to  the  house 
of  correction  for  that  county,  for  wilfully  damaging  a  wall ;  and  that,  in  obe- 
dience to  the  warrant,  the  other  defendants,  officers  of  the  same  borough, 
conveyed  the  plaintiff  to  the  house  of  correction.  There  was  no  proof  that 
any  notice  of  action  had  been  given  to  the  defendant  Woodman,  as  required 
by  24  G.  2.  c.  44.  t.  1.,  and  the  plaintiff  was  thereupon  nonsuited. 

*Jervis  now  moved  to  set  aside  the  nonsuit,  upon  affidavits,  stating  p^^.o 
that  the  wall  damaged  by  the  plaintiff  was  not  within  the  borough  of  ^ 
Chipping  Norton,  and  contended,  that  the  magistrate  was  acting  out  of  his 
jurisdiction,  and  consequendy,  was  not  entitled  to  notice  under  24  G,  2.  c. 
44,  s,\,,  and  for  this  he  cited  Blatcher  v.  Kemp,  1  H.  BL  15.  n. 

Per  Curiam,  That  case  is  very  different  from  the  present;  that  was  the 
case  of  a  constable,  this  of  a  magistrate.  A  constable  is  not  protected,  unless 
he  acts  in  obedience  to  a  warrant;  but  a  magistrate  is  protected  in  all  cases 
where  he  acts  in  execution  of  his  office.  The  distinction  between  the 
magistrate  and  the  officer,  in  this  respect,  is  setded  in  the  case  of  Money  v. 
Leach,  3  Burr.  1742.  In  the  case  of  WeUer  v.  Toke,  0  East,  364.,  it  was 
held,  that  where  one  magistrate  had  acted  alone,  in  a  matter  which  requi^d 
the  concurrence  of  two,  still  he  was  acting  in  execution  of  his  office,  and  was 
entitled  to  notice,  under  the  24.  G.  2.  c.  44.  «.  1.  Here  the  magistrate  had 
authority  to  act  upon  the  subject  matter  of  the  complaint  brought  before  him, 
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and  most,  therefore,  be  considered  to  have  acted  by  virtue  of  his  office, 
although  the  place  where  the  offence  was  committed  was  not  within  his 
jurisdiction. 

Rule  refused. 


•14]  *PRING  V.  CLARKSON. 

A  bktl  ofexehange  having  been  dishonored,  the  acceptor  transmitted  a  new  bill  for  a  larser 
amoant  to  the  payee,  bat  had  not  any  communication  with  him  respecting  the  first.  The 
payee  discounted  the  second  bill  with  the  holder  of  the  first,  which  he  received  back  as 

•  part  of  the  amount,  and  afterwards,  for  a  valuable  consideraifon,  indorsed  it  to  the  plaintiff: 
Held,  that  the  second  bill  was  merely  a  collateral  security,  and  that  the  receipt  of  it  by  the 
payee  did  not  amoant  to  giving  time  to  the  acceptor  of  the  first  bill  so  as  to  exonerate  the 
drawer. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange.  Plea, 
general  issue.  At  the  trial  before  Abbott^  C.  J.  at  the  sittings  at  Trestminster 
in  THmty  term  it  appeared,  that  the  bill  in  question  was  drawn  by  the. 
defendant,  for  8S/.  8«.  7(2.,  in  favor  of  Messrs.  Geddin  4*  Son^  and  directed 
to  /.  TTwfnpson^  Long-acre^  by  whom  it  was  duly  accepted.  Geddin  fy 
Son  negotiated  the  bill,  and  when  it  became  due,  the  bankers  at  Abingdon, 
with  whom  it  had  been  discounted,  were  the  holders ;  it  was  then  presented 
for  payment  and  dishonored,  whereof  due  notice  was  given  to  the  drawer. 
Tfwmpsonj  the  acceptor,  afterwards  sent  another  bill  for  120/.  to  Geddin  Sf 
Son,  by  letter,  but  had  not  any  communication  with  them  respecting  the 
first  biU.  Geddin  ^  Son  discounted  the  second  bill  also  with  the  bankers 
at  Abingdon,  who  returned  lo  them  the  first  bill,  together  with  the  difference 
between  the  two.  The  first  bill  was  afterwards  indorsed  to  the  plaintiff  by 
Geddin  fy  Son  for  a  valuable  consideration.  It  was  contended  at  the  trial, 
that  Geddin  ^  Son,  by  taking  a  new  bill,  not  then  due,  must  be  considered 
as  having  given  time  to  the  acceptor,  and  discharged  the  drawer  of  the  ori- 
ginal bill.  The  Lord  Chief  Justice  overruled  the  objection,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  verdict  having  been 
found  for  the  plaintiff,  Chitty,  in  TVinUy  term,  obtained  a  rule  for  that  pur- 
pose, against  which 

^.g-,  ^Fuller  (with  whom  was  Plait)  now  showed  cause.  The  second  bill 
-^  was  merely  a  collateral  security,  for  there  was  not  any  communication  be- 
tween Geddin  ^  Son  and  TTiompton,  as  to  giving  time  for  payment  of  the  ori- 
ginal bill.  The  case  of  Gotdd  v.  Robson,  8  Ea9t,  576,  is  distinguishable  from 
the  present ;  for  there  part  payment  was  received,  and  also  a  new  bill,  and  an 
agreement  was  entered  into,  that  the  holder  should  keep  the  original  bill  until 
the  second  was  paid ;  and  Lord  EUenborough  considered  it  as  an  agreement, 
that  the  original  bill  should  not  be  enforced  in  the  mean  time.  The  case  of 
datidge  v.  Daiion,  4  M.  ^  S,  226,  is  not  applicable.  He  was  then  stopped 
by  the  court. 

Chitty,  contra.  7*he  new  bill  transmitted  by  Thompson  to  Geddin  fy 
Son  was  a  valuable  consideration,  by  the  receipt  of  which  their  right  of 
action  on  the  original  bill  was  suspended.  In  Kearslake  v.  Morgan,  5  71 R, 
513,  it  was  held  a  good  plea  in  assumpsit,  that  the  defendant  had  indorsed  a 
promissory  note  to  the  plaintiff,  «*  for  and  on  account  of  the  debt."  So  here, 
unless  Geddin  Sf  Son  could  have  shown,  that  they  had  been  induced  by 
fraud  to  receive  the  second  bill,  they  could  not  have  sved  Thompson  upon 
his  original  acceptance. 

Abbott,  C.  J.  It  is  always  best  for  the  court  to  ^ly  upon  some  broad 
plain  rule.  In  cases  of  this  description,  the  rule  laid  down  is,  that  if  time  be 
given  to  the  acceptor,  the  other  parties  to  the  bill  are  discharged ;  but  in  no 
has  it  been  said  that  taking  a  collateral  securi^  from  the  acceptor  shall 
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have  that  ^effect     Here  the  second  bill  was  nothing  more  than  a  eol-  r-«|f. 
lateral  security.    This  rule  must,  therefore,  be  dischaiged.  L 

Rule  dischaiged. 


8PR0WLE  V.  LEGGEL 

Declaratkm  lUted,  that  the  defendant  at  DMin,  made  a  promiaaonr  note  and  thereby  prom- 
iaed  to  pay  the  aame  at  DMm,  without  alleging  it  to  be  at  DMin  in  IreUmd :  Held, 
that  upon  this  declaration  the  promisaory  note  must  bo  taken  to  faaTe  been  drawn  in  Enfr* 
land,  for  Engluh  money,  and  therefore  that  proof  of  a  note  made  and  payable  at  JhMin  m 
Ireland,  for  the  same  sum  in  JruA  money,  did  not  support  the  declaratjon. 

Declaration  stated  that  the  defendant  on,  ^.,  at  Dublin  to  wit,  at  Zori' 
ion,  d^c,  made  his  certain  promissory  note,  and  thereby  promised  to  pay  at 
No.  81  Dame  streetf  Dublin^  forty-one  days  after  date,  to  the  plaintiff  or 
order,  171/.  17«.  6J.  sterling.  It  then  averred  the  presentment  for  payment 
at  No.  81  Dame  street^  ImbUn^  &c.,  d^c.  The  declaration  contained  the 
usual  money  counts.  The  defendant  pleaded  the  general  issue  to  the  count 
upon  the  note,  and  suffered  judgment  by  default  as  to  the  other  counts.  At 
the  trial  before  AhhotU  C.  J.  at  the  London  sittings  after  last  Trinity  term,  it 
appeared  that  the  note  was  made  at  Dublin  in  Ireland,  and  it  was  objected 
on  the  part  of  the  defendant,  that  it  must  be  taken  from  the  statement  in  the 
declaration  that  the  note  was  drawn  in  England  for  English  money,  whereas 
the  proof  was,  that  it  was  drawn  in  Ireland  for  Irish  money.  A  witness 
stated  that,  in  Ireland^  Irish  currency  is  called  sterling.  The  case  of  Ejear' 
ney  v.  King,  2  B.  ^  jS.  301,  was  cited,  and  Mbott,  C.  J.,  upon  the  autho- 
ri^  of  that  case,  directed  ^e  jury  to  find  a  verdict  for  the  defendant  upon  the 
count  on  the  note,  reserving  fiberty  to  the  plaintiff  to  move  to  enter  a 
*verdict  for  the  amount  due.  The  damages  on  the  other  counts  were  p«f .« 
assessed  at  a  sum,  including  the  value  of  the  money  mentioned  in  the  ^ 
note  in  English  currency,  without  interest. 

Campbal  now  moved,  according  to  the  leave  reserved,  and  contended  that 
this  case  was  distinguishable  from  Kearney  v.  Rng,  because  the  note  was 
payable,  as  well  as  drawn,  in  Ireland,  Any  common  person  reading  the 
declaration  would  infer  that  the  note  was  made  at  Dublin  in  Ireland,  and  the 
court  must  put  the  same  construction  upon  it.  Judges  are  bound  to  take 
judicial  notice  of  the  division  of  the  realm  into  counties,  Deybd^s  case,  4  B, 
^  A.  246.  They  do  not,  therefore,  require  to  be  informea  by  express  alle- 
gation that  Dublin  is  in  Ireland.  Dublin  is  mentioned  in  many  public  acts 
of  parliament;  and  although  Dublin  in  Ireland  is  meant,  the  legislature  has 
thought  it  sufficient  to  call  the  place  Dublin,  without  addition  or  description. 
If  a  note,  purporting  to  be  made  in  Lombard  street  in  the  city  of  Lmdon^ 
were  declared  upon  in  an  Irish  court,  the  judges  there  would  hardly  require 
an  allegation  that  London  is  in  England,  There  may,  by  possibility,  be  a 
town  in  England  called  Dublin,  with  a  street  called  Dame  street;  but  the 
court,  in  ignorance  of  any  other  Dublin,  will  intend  that  the  DtAlin  here 
spoken  of  is  DubHn  in  Ireland,  of  which  they  are  not  permitted  to  be  igno- 
^'ant.  Assuming  this,  the  objection  respecting  the  currency  seems  to  be 
'-emoved.  The  note  being  alleged  to  be  made  in  Ireland,  and  to  be  payable 
m  Ireland,  the  fair  inference  is,  that  the  money  mentioned  in  it  is  the 
^rrency  of  the  country  in  which  it  is  made,  and  in  which  it  is  payable. 
The  statement  in  the  declaration,  ^therefore,  that  the  defendant,  by  the  p^.g 
lote,  pronused  to  pay  171/.  V!s,  6cf.  is  substantiated  by  proof  of  a  ^ 
promise  to  pay  so  much  in  Ireland  in  Irish  currency. 

Per  Ctirtam,    It  is  unnecessary  to  decide,  whedier,  upon  the  face  of  the 
declaration,  the  note  must  be  taken  to  have  been  made  in  Ireland,  and  to  be 
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payable  there;  for  the  other  objectioii  is  clearly  fatal,  viz.  that  the  money  is  not 
stated  in  the  declaration  to  be  frisk  currency.  In  Ireland  there  may  be  a  con- 
tract to  pay  a  certain  sum  in  English  money.  Now,  in  pleading  it  is  usual  to 
state  the  legal  effect  of  an  instrument;  and  Uierefore,  when  in  an  English  court 
an  instrument  is  described  as  containing  a  promise  to  pay  a  sum  generally  in 
pounds,  shillings,  and  pence,  English  money  must  be  understood;  so  that  if 
the  instrument  in  reality  promises  to  pay  this  siun  in  Irish  currency,  there  is  a 
fetal  variance.  Rule  refused. 


BOONE  V.  MITCHELL. 

D«cIantion8,  in  oontideration  that  plsintiff  would  procure  A,  S.  to  mnt  a  leaao  to  defendant ; 
the  latter  promised  to  pay  the  plaintifTlTOZ.  The  proof  was,  that  A,  B.  having  agreed  to  grant 
a  lease  to  ihe  plaintiff,  the  latter  undertook,  originally,  to  assign  it  to  defendant,  for  the  con- 
sideration mentioned ;  but  that  afterwards,  a  lease,  to  whicbplaintiff  was  a  party  and  assen- 
ted, was  granted  immediatehr  by  A,  B,  to  the  defendant.  The  consideration  to  be  paid  by 
the  deiiendant  to  the  plaintiff  was  not  mentioned  in  that  lease  :  Held,  first,  that  the  lease  was 
not  Toid  on  account  of  this  omission,  the  ad  valorem  duty  imposed  by  the  50  G.  3.  c.  184., 
applying  only  to  considerations  pasnng  between  lessor  and  lessee  ;  and,  secondly,  that  the 
evidence  proved  the  substitution  of  a  new  contract  to  procure  a  lease  from  A,  B,  to  the  defen- 
dant, in  heu  of  the  .original  contract,  and  that  there  was  not  any  variance. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration  stated 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  defendant,  would  pro* 
cure  the  governors  of  a  certain  charity  to  grant  a  lease  to  the  defendant,  the 
*101  ^^?6n<^^  undertook  to  pay  *the  plaintiff  a  certain  sum,  to  wit,  170/. ;  it 
-1  then  averred  that  the  lease  was  procured,  and  stated  a  breach  in  non- 
payment. 

At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  afler  last  term,  it 
appeared  that  the  plaintiff,  having  an  agreement  for  a  lease  from  the  governors 
of  the  charity,  contracted  with  the  plaintiff  in  writing,  in  consideration  of 
170/.,  to  assign  the  lease  to  him,  the  defendant,  when  it  shotdd  be  obtained. 
The  defendant  paid  part  of  the  money,  and  was  let  into  possession  by  the 
plaintiff,  who  was  already  in  tiie  occupation  of  the  premises;  afterwards 
the  lease,  instead  of  being  granted  to  tiie  plaintiff,  and  being  by  him  assigned 
to  the  defendant,  was,  by  £e  consent  of  the  plaintiff,  granted  directiy  by  ihe 
governors  to  the  defendant  The  plaintiff  was  a  party  to  the  lease  and  testified 
his  assent  in  consideration  of  the  defendant  covenanting  to  perform  the  cove- 
nants, omitting  to  notice  any  pecuniary  consideration,  tt  was  objected  by  the 
defendant's  counsel,  that  the  contract  declared  upon  (to  procure  a  lease)  varied 
from  the  contract  proved  in  evidence,  which  was  to  assign  a  lease ;  but  the 
chief  justice  reserved  the  point,  and  the  plaintiff  had  a  venlict 

F»  Pollock  moved  to  enter  a  nonsuit  on  two  grounds ;  first,  that  the  contract 
stated  in  the  declaration  being  to  procure  a  lease  for  170/.,  and  the  contract 
proved  in  evidence  being  to  assign  a  lease,  there  was  a  variance ;  and  there  was 
a  wide  difference  between  the  situation  of  a  direct  lessee,  who  would  always  be 
liable  on  the  covenants,  and  an  assignee,  whose  liability  would  be  at  an  end  on 
his  parting  with  the  term ;  and  if  the  lease  itself  was  resorted  to,  in  order  to 
^jrry  show  that  the  defendant  was  ^contented  to  take  the  lease  to  be  granted 
^  to  himself  instead  of  having  an  assignment,  then,  he  contended,  a  second 
objection  was  raised  on  tiie  stamp  act,  65  G.  3.  e.  184.,  by  which  a  stamp  is 
imposed  according  to  the  consideration  given  for  the  lease,  and  also  according  to 
the  rent  reserved.  Here  the  legal  estate  was  in  the  governors,  and  they  having 
agreed  to  grant  a  lease  to  the  plaintiff,  he  had  an  equitable  interest;  and  both 
parties  concurring,  (the  governors  in  consideration  of  tiie  rent,  and  the  plaintiir 
m  consideration  of  the  170/.,)  a  lease  was  granted  to  the  defendant;  which 
lease,  having  no  stamp  in  respect  of  the  consideration  of  170/.  to  the  plaintiff^ 
and  no  such  consideration  being  stated  on  the  face  of  it,  was  void. 
Vol.  vnx. — 2. 
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Per  Curiam.  The  stamp  act  requirinff  the  consideration  to  be  set  out, 
and  imposing  an  ad  valorem  duty  on  the  consideration,  applies  only  to 
the  case  of  a  consideration  passing  between  the  lessor  and  the  lessee.  The 
legislature  never  could  have  intended  the  lease  to  be  void  by  the  lessor's  omitting 
to  state  a  consideration  which  he  might  not,  and  perhaps  could  not,  be  aware  ol! 
As  to  the  other  point,  there  is  sufficient  evidence  of  a  substitution  of  a  contract 
for  procurement  of  a  lease,  instead  of  an  assignment  of  one,  to  sustain  the 
declaration  as  framed;  and  the  plaintiff  is  therefore  entitled  to  the  verdict 
which  he  obtained. 

Rule  refused 


•The  KING  ».  KIRK.  [«12l 

An  order  of  justices  for  diverting  a  highway  stated  that  the  new  road  was  to  pass  through  the 
lands  of  the  late  T.  J,  and  that  the  justices  had  received  evidence  of  the  consent  of  the  said 
T.  J.  in  bis  lifetime :  Held,  that  this  order  was  bad,  because  it  did  not  thereby  appear  that 
T.  J,  was  the  owner  of  the  estate  at  the  time  when  the  order  was  made. 

An  order  of  two  justices  for  the  county  of  Denbigh^  made  at  a  special  ses- 
sions held  on  the  7th  of  /tme,  1821,  recited  that  they  had  found,  upon  view, 
that  a  certain  part  of  a  highway  therein  particularly  described,  by  reference  to 
a  plan  annexed  to  the  order,  might  be  diverted  and  turned,  so  as  to  make  the 
same  nearer  and  more  commodious  to  the  public;  and  that  they  had  viewed  a 
course  in  lieu  thereof,  therein  also  particularly  described,  by  reference  to  the 
same  plan,  part  of  which  new  road  was  to  pass  through  the  lands  and  grounds 
of  the  late  TTiamas  Jones^  Esq.  The  order  then  stated  that  they  had  received 
evidence  of  the  consent  of  the  said  T,  Janee,  Esq.,  in  his  lifetime,  to  the  said 
part  of  the  new  road  being  made  and  continued  through  his  lands,  by  wrilinff 
under  his  hand  and  seal;  and  directed  the  road  to  be  diverted  and  turned 
accordingly.  The  sessions,  on  appeal,  having  confirmed  this  order,  it  was 
removed  into  this  court  by  ceriiorarif  and  a  rule  nisi  had  been  obtained  for 
quashing  it,  and  the  order  of  sessions  confirming  it;  against  which 

Marryat  now  showed  cause.  By  55  G.  3.  c.  68.  s,  2.  it  is  enacted,  that 
when  it  shall  appear,  upon  the  view  of  two  justices,  that  any  public  highway  may 
be  diverted  so  as  to  make  the  same  nearer  or  more  commodious  to  the  public, 
and  the  owner  of  the  lands  through  which  such  new  highway  so  proposed  to 
be  made  shall  consent  thereto,  by  writing  under  his  hand  and  seal,  it  shall  be 
lawful  for  the  justices  to  divert  such  highway,  and  by  *such  means,  and  p^^o 
subject  to  such  exceptions  and  conditions  as  are  contamed  in  the  13  G.  ^ 
3.  c.  78.  Now,  by  the  70th  section  of  the  latter  statute,  the  justices  are  bound 
to  pursue  the  form  given  in  the  schedule  thereto.  Davison  v.  Gt7/,  1  East,  64. 
The  order  in  this  case  is  copied  from  the  form  given  in  the  schedule  to  that 
statute;  and  the  question  is,  whether  it  sufficiently  appears,  on  the  face  of  it, 
that  the  consent  of  the  owner  of  the  lands,  through  which  the  new  road  was  to 
pass,  was  obtained.  Now  every  intendment  ought  to  be  made  in  favor  of  the 
order.  It  clearly  appears  that  the  consent  of  T,  Jones,  who  had  been  the  owner, 
was  obtained ;  and  once  given,  it  could  not  be  revoked.  It  was  binding  upon 
any  person  to  whom  the  lands  aflerwards  came.  If  this  were  not  so,  it  would 
be  most  inconvenient ;  for  it  would  be  competent  to  a  subsequent  purchaser  of 
the  estate  to  revoke  the  consent  given  by  the  former  owner,  even  afler  all  the 
expense  of  making  the  new  road  had  been  incurred :  besides,  by  55  G.  3.  c. 
68.  s,  3.  the  sessions  are  authorized  fi|ially  to  determine  the  appeal;  and  tliey 
have  confirmed  the  order.* 

*  But  see  Roc  v.  Sheppard,  Z  B,  Sl  A,  417.,  where  it  is  held,  that,  notwithstanding  this,  the 
certiorari  is  not  taken  away. 
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ABBOTTy  C.  J.  I  am  of  opinion  that  this  order  must  be  quashed.  It  seems 
to  me  that  the  proper  construction  of  the  statute  will  be,  to  hold  that  there  must 
be  a  consent  o^  the  person  who  ia  the  owner  of  the  estate  at  the  time  when  the 
order  is  made.  Now,  here  it  does  not  appear,  upon  the  face  of  the  order,  that 
the  person  whose  consent  was  obtained  was  alive,  either  at  the  time  when  the 
*231  ^^^^  ^^  made,  or  at  any  time  after  the  ^proceedings  had  commenced; 
-^  for  it  is  not  stated  whether  the  consent  was  given  before  or  after  the 
justices  had  made  their  view.  Our  present  decision  will  not  afiect  the 
question,  whether  the  owner  of  an  estate  may  revoke  a  consent  given  by  a 
former  owner  who  was  alive,  and  consenting  at  the  time  the  order  was  made ; 
we  only  decide,  that  it  must  appear  on  the  face  of  the  order  that  the  consent  of 
the  person  who  is  the  owner  at  the  time  when  the  order  is  made,  has  been 
obtained. 

Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  ALL  SAINTS,  CAMBRIDGE. 

Where  a  psoper  leaided  for  a  year  in  a  honae  in  the  pariah  of  A.,  and  during  all  that  time  had 
two  subsisting  parol  contracts  for  two  ponds,  or  the  rushes  and  flass  growing  therein,  which 
be  was  to  ha?e  the  ezclust?e  right  of  cutting  at  his  pleasure :  Held,  that  these  were  a  suf* 
fident  tenement  (being  together  above  the  value  of  l(tf .  per  annum)  to  confer  a  settlement  in  A, 

Two  justices  removed  Lydia  Fowler  irom  the  parish  of  the  Holy  TMnity  to 
the  parish  of  AU  SaintSj  Cambridge,  The  sessions,  on  appeal,  confirmed  the 
order,  subject  to  the  opinion  of  this  court  on  the  following  case.  The  pauper's 
maiden  settiement  was  in  Jill  Saints'  parish.  In  1793  she  married  WiUiam 
Fowler^  a  maker  of  chair-bottoms  and  mats ;  and  the  question  was,  whether  he 
had  any  legal  settiement  The  following  were  tiie  circumstances  as  to  tiiat 
point.  In  1807  he  hired  a  house  in  tiie  parish  of  St.  Feter^s^  Cambridge,  of 
the  yalue  of  0/.  lOt.  per  annum,  and  resided  therein  with  his  family  above  a 
year ;  during  the  same  time  he  had  two  separate  parol  contracts  for  two  ponds, 
or  for  the  rushes  and  flags  growing  therein,  upon  these  terms :  one  of  the  ponds 
was  of  the  extent  of  three  acres,  in  which  he  was  to  have  the  exclusive  right  of 
^^4-1  cutting  the  rushes  and  flags  at  his  pleasure,  but  not  of  draining  ofl*  the  *  wa- 
-^  ter;  the  owner  had  the  right  to  use  the  water,  or  to  drain  it  ofl*,  as 
he  thought  proper.  For  this  IF.  F.  was  to  pay  5«.  a  year  to  the  occupier  of 
the  farm  in  which  it  was  situated.  The  pond  was  not  fenced  ofl*  from  tiie  rest 
of  the  field,  and  the  occupier's  cattie,  when  depasturing  there,  used  the  pond 
for  drinking  at;  but  the  rushes  and  flags  were  not  such  herbs  as  cattie  would 
eat.  The  otiier  pond  was  only  about  a  quarter  of  an  acre,  and  was  occupied 
under  similar  circumstances,  at  the  yearly  rent  of  5f .  and  two  door-mats  of  the 
value  of  2«.  The  next  year  W,  F,  agreed  to  pay  10«.  for  the  same,  but  died 
before  the  rushes  were  all  ^thered.  The  contracts  for  the  ponds  subsisted 
during  all  tiie  time  that  W»  /I  occupied  the  house  in  the  parish  of  St,  Peter'' s. 
The  sessions  thought  this  was  not  sufficient  to  establish  a  settiement  in  that 
parish,  and  confirmed  the  original  order. 

Starkitj  in  support  of  the  order  of  sessions.  This  was  a  personal  contract 
for  the  rushes,  and  not  a  tenement  The  pauper's  husband  took  no  interest  in 
the  soil,  but  had  a  mere  privilege  of  going  upon  the  land  to  cut  the  rushes 
which  he  had  bought  In  Pincomb  v.  Tli^nasj  Cro,  Jac,  524,  it  was  held  that 
tiie  soil  was  not  reserved  out  of  a  lease,  by  an  exception  of  saleable  growing 
woods;  so,  in  Wartcick  v.  Bruce^  2  M.  ^  S,  205,  it  was  held  tiiat  no  interest 
in  the  soil  passed  by  a  sale  of  growing  potatoes.  And  in  the  case  of  Bex  v. 
Old  Mreaford^  1  T,  R,  358,  where  the  question  was,  whether  tiie  pauper  gained 
a  settiement  l^  renting  the  fishery  of  a  pond,  with  the  spear,  se^ge,  flags,  and 
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rushes  growing  in  and  about  the  same,  at  10/.  per  annum,  the  *court  r-^^ 
decided,  that  the  soil  passed  with  the  fishery;  but  the  sedge,  dtc.  was  ^ 
not  relied  upon,  as  passing  the  soil,  either  by  die  counsel  or  the  court.  The 
cases  of  Bex  v.  WUxity,  1  T.  R.  187,  and  Rex  v.  Stoke,  2  T.  R.  451,  pro- 
ceeded on  the  ground,  t&t  die  grass  being  the  whole  produce  of  the  land,  by  a 
mnt  of  that  an  interest  in  the  soil  passed.  But  even  admitting  this  to  have 
been  a  tenement,  still  the  pauper's  husband  did  not  occupy,  for  40  days,  a  tene* 
ment  of  the  value  of  10/.  per  annum ;  for  it  must  be  presumed,  that  he  began  to 
cut  the  rushes  immediately  afler  taking  the  ponds :  the  value  of  the  tenement 
would  therefore  decrease  de  die  in  diem.    Rex  v.  Boumees,  4  M,  ^  S,  210. 

Tindal  and  Storks,  contra,  were  stopped  by  the  court 

Per  Curiam.  There  is  no  valid  distinction  between  a  lease  of  grass  and  one 
of  rushes  growing  upon  the  land.  This  case  is  therefore  similar  to  that  of  Rex 
V.  Stoke.  If  this  had  been  a  bargain  for  any  thing  in  a  state  tm  be  severed,  as 
in  Warwick  v.  Bruce,  it  would  luive  been  a  personal  contract;  but  here,  the 
pauper's  husband  had  a  right  to  all  the  rushes  which  might  grow  in  the  ponds 
during  the  year.  That  gave  him  a  continuing  interest  in  the  soil  for  the  whole 
year;  and  by  renting  those  ponds,  together  with  the  house  in  the  parish  of 
St.  Peter* 9,  he  held  a  tenement  of  a  greater  value  than  10/.  per  annum.  It  is 
found  as  a  fact,  that  he  resided  in  tli^t  house  for  more  than  a  year;  he  there- 
fore gained  a  settlement  in  that  parish.  The  ^consequence  is,  that  the  p^^  a 
pauper  was  improperly  removed  to  the  parish  of  M  Saints;  and  that  ^ 
both  the  orders  must  be  quashed. 

Both  orders  quashed. 


The  KING  V.  WADDINGTON. 

A  publication  stating  JeBu$  Christ  to  be  an  impostor  and  a  murderer  in  principle,  is  a  libel  at 
common  law.  Semble,  that  the  53  G.  3.  e.  160.  does  not  alter  the  common  law,  but  only 
removes  the  penalties  imposed  upon  persons  denying  the  Trinity,  by  9  and  10  W.  3.  e.  32, 
and  extends  to  such  persons  the  benefits  conferred  upon  all  other  rrotestant  dissenters,  bv 
1  W.  Sl  M,  «.  1.  e,  18. 

This  was  an  information  by  the  Attorney-General  against  the  defendant  for 
a  blasphemous  libel.  The  effect  of  the  libel  set  out  in  the  information  was  to 
impugn  the  authenticity  of  the  Scriptures ;  and  one  part  of  it  stated  that  Jesus 
Christ  was  an  impostor  and  a  murderer  in  principle,  and  a  fanatic.  The  de- 
fendant was  tried  at  the  Middlesex  sittings  afler  last  THmty  term,  and  con- 
victed. Before  the  verdict  was  pronounced,  one  of  the  jurymen  asked  the 
Lord  Chief  Justice,  whether  a  work  which  denied  the  divinity  of  our  Saviour 
was  a  libel.  The  Lord  Chief  Justice  answered,  that  a  work  speaking  of  Jesus 
Christ  in  the  language  used  in  the  publication  in  question  was  a  libel;  Chris- 
tianity being  a  part  of  the  law  of  the  land.  The  defendant,  in  person,  now 
moved  for  a  new  trial;  and  urged  that  the  Lord  Chief  Justice  had  misdirected 
the  jury,  by  stating  that  any  publication  in  which  die  divinity  of  Jesus  Christ 
was  denied  was  an  unlawful  libel;  and  he  ai^ed,  that  since  the  53  O.  3.  c. 
160,  was  passed,  the  denying  one  of  the  persons  of  the  Trinity  to  be  God  was 
no  offence;  and,  consequendy,  that  a  publication  in  support  of  such  a  position' 
was  not  a  libel. 

*Abbott,  C.  J.    I  told  the  jury,  that  any  publication  in  which  our     p«o.y 
Saviour  was  spoken  of  in  die  language  used  in  the  publication  for     ^ 
which  die  defendant  was  prosecuted,  was  a  libel.    I  have  no  doubt  whatever 
that  it  is  a  libel  to  publish  that  our  Saviour  was  an  impostor  and  a  murderei 
in  principle. 

Bavlet,  J.    It  appears  to  me,  that  the  direction  of  my  Lord  Chief  Justice  was 
perfecdy  right.    The  53  G.  8.  e.  100  removes  the  penalties  imposed  by  cer- 
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lain  statutes  referred  to  in  the  act,  and  leaves  the  common  law  as  it  stood  before. 
There  cannot  be  any  doubt»  that  a  work  which  does  not  merely  deny  the  God- 
head of  Jestta  Christy  but  which  states  him  to  be  an  impostor  and  a  murderer 
in  principle,  w&««  ^  common  law,  and  is,  still  a  libel. 

HoLSovn,  J.  I  have  no  doubt  whatever  that  any  publication  in  which  our 
Saviour  is  spoken  of  in  the  language  used  in  the  work  which  was  the  subject 
of  this  prosecution,  is  a  libel.  The  direction  of  the  Lord  Chief  Justice  was 
therefore  right  in  point  of  law ;  and  there  is  no  ground  for  a  new  trial. 

Best,  J.  My  Lord  Chief  Justice  reports  to  us,  that  he  told  the  jury  that  it 
was  an  indictable  offence  to  speak  of  Jems  Chriat  in  the  manner  that  he  is 
spoken  of  in  the  publication  for  which  this  defendant  is  indicted.  It  cannot 
admit  of  the  least  doubt  that  this  direction  was  correct.  The  53  G.  3.  e.  100 
has  made  no  alteration  in  the  common  law  relative  to  libel.  If,  previous  to  the 
passing  of  that  statute,  it  would  have  been  a  libel  to  deny,  in  any  printed  work, 
the  divinity  of  the  second  person  in  the  Trinity,  the  same  publication  would  be 
Mo-i     ft  libel  now.    The  53  G.  3.  c.  160,  as  its  title  expresses,  *is  an  act  to 

^  relieve  persons  who  impugn  the  doctrine  of  the  Trinity  from  certain 
penalties.  If  we  look  at  the  body  of  the  act  to  see  from  what  penalties  such 
persons  are  relieved,  we  find  that  they  are  the  penalties  from  which  the  1  W. 
if  M.  teas,  1.  c.  18.  exempted  all  Protestant  Dissenters,  except  such  as  denied 
the  Trinity,  and  the  penalties  or  disabilities  which  the  9  and  10  JV,  3  imposed 
on  those  who  denied  the  Trinity.  The  \  W.  Sf  M.  aess.  1.  c.  18.  is,  as  it  has 
been  usually  called,  an  act  of  toleration,  or  one  which  allows  Dissenters  to  wor- 
ship God  in  the  mode  that  is  agreeable  to  their  religious  opinions,  and  exempts 
them  from  punishment  for  non-attendance  at  the  established  church,  and  non- 
conformity to  its  rights.  The  legislature,  in  passing  that  act,  only  thought  of 
easing  the  consciences  of  Dissenters,  and  not  of  aflowing  them  to  attempt  to 
weaken  the  faith  of  the  members  of  the  church.  The  9  and  10  TF.  B,  was  to 
give  security  to  the  government,  by  rendering  men  incapable  of  office  who 
entertained  opinions  hostile  to  the  established  religion.  The  only  penalty 
imposed  by  that  statute  is  exclusion  from  office ;  and  that  penalty  is  incurred 
by  any  manifestations  of  the  dangerous  opinion,  without  proof  of  intention  in  the 
person  entertaining  it  either  to  induce  others  to  be  of  that  opinion,  or  in  any 
manner  to  disturb  persons  of  a  different  persuasion.  This  statute  rested  on  the 
principle  of  the  test  laws,  and  did  not  interfere  with  the  common  law  relative  to 
blasphemous  Ubels.  It  is  not  necessary  for  me  to  say,  whether  it  be  libellous 
to  ugue  from  the  Scriptures  against  the  divinity  of  Chriat;  that  is  not  what  the 
defendant  professes  to  do.  He  argues  agamst  the  divinity  of  ChriaU  by 
denying  the  truth  of  the  Scriptures.  A  work  containing  such  arguments, 
Mff\     published  nudiciously,  (which  the  juiy  in  this  case  have  *found^  is  by 

^  the  common  law  a  libel ;  and  the  legislature  has  never  altered  this  law, 
nor  can  it  ever  do  so  whilst  the  Christian  religion  is  considered  to  be  the  basis 
of  that  law. 

Rule  refused.* 

*  8m  R99  V.  (kiftliU,  3  B.  d&  X  161.,  and  ^ftorfMy.(?efieni{  v.  Pmivm,  3  UgnmU,  352. 
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FOWLE,  Ezeeator  of  WOODMAN,  Ac  v.  WELSH. 

Covenant  to  sare  haimlen  certain  premises  against  all  actions,  suits,  claims,  and  demanda 
whatsoever,  both  in  law  and  equity,  which  miffht  be  made,  commenced,  or  prosecuted  by  H, 
W.  P.,  or  T.  B,  W,  P,  Breaches,  till  first,  That  H.  W,  P.  on,  &c.  at,  &c.,  who  then  and 
there  made  a  claim  and  demand,  and  claimed  to  have  a  right  and  title  to  the  premises,  en- 
tered and  cut  trees,  &.C.,  and  procured  the  occupier  to  attorn  to  him.  2dly,  That  certain 
title*deeds  relating  to  the  premises  were  withholden  by  one  A,  W,f  at  the  instance,  and 
through  the  claim  and  demand  of  T.  B,  W.  P,  Plea  to  first  breach,  that  H»  W,  P,  had  no 
latqjftJ  claim  or  title  to  the  premises ;  to  2d  breach,  similar  plea  as  to  T,  B.  W.  P.  De- 
murrer and  joinder :  Held,  first,  that  H,  W,  P.  and  T.  B.  W.  P.  being  named  iu  the  cove- 
nant, the  inaemnitv  extended  to  all  claims  made  by  them,  whether  upon  lawful  title  or  other- 
wise ;  and,  secondly,  that  the  acts  upon  which  the  breaches  were  assigned  were  cfoisu  in 
law  within  the  meaning  of  the  covenant*  Query,  whether  the  breaches  would  have  been 
good  in  form,  if  specially  demurred  to. 

Covenant.  The  plaintiff'  declared,  that,  by  a  deed-poll  of  the  12th  Sqitem- 
beVf  made  in  the  lifetime  of  W,  Woodman^  plaintifi*^s  testator,  (reciting, 
amongst  other  things,  that,  in  1811,  71  B,  White  Parsoru,  in  consideration  of 
2800^,  by  lease  and  release,  granted,  &c.  to  ^aron  Blandford^  in  fee,  certain 
premises  therein  described;  and  that  die  said  Aanm  Blandford^  having  occasion 
for  2000/.,  had  borrowed  that  sum  of  the  said  W,  Woodman^  and,  for  securing 
repayment  thereof,  had,  by  lease  and  release,  bearing  date  10th  and  11th  Sep^ 
tember,  1812,  granted,  Ac,  the  said  premises  to  the  said  IF,  fFqodman^  his 
heirs  and  assigns,  subject  to  a  proviso  for  redemption :)  ^  the  said  Aaron  Bland' 
ford  and  the  said  derendant,  for  better  securing  the  repayment  of  the  said  sum 
of  2000/.  to  the  said  W,  fVoodman^  his  executors,  &c.,  did  severally  covenant, 
promise,  and  agree,  *to  and  with  the  said  W.  Woodman^  his  heirs,  p^^^ 
executors,  &c.  mat  for  so  long  time  as  the  said  fV,  Woodman^  his  ^ 
executors,  &c.  should  continue  the  said  sum  of  2000/.  out  at  interest  on  the 
said  premises,  they  the  said  Aaron  Blandford  and  the  said  defendant,  their 
heirs,  &c.,  and  each  of  them,  should  and  would  save  harmless  and  keep  in- 
demnified the  said  W,  Woodman^  his  heirs,  executors,  Ac,  and  also  the  said 
premises,  of,  from,  and  against  all  actional  suitSt  claims,  and  demands  whatsfh 
ever,  both  in  law  and  yt^ilVf  which  should  or  might  be  had,  made,  commenced, 
or  prosecuted,  by  T,  W,  Parsons,  H,  W,  Parsons,  or  71  B,  TV,  Parsons, 
and  of  and  from  all  costs,  chaiges,  and  expenses  which  the  said  W,  Woodman, 
his  heirs,  executors,  &c.  should  sustain,  by  reason  of  such  actions,  suits,  claims, 
and  demands,  or  otherwise  howsoever."  The  declaration  then  averred,  that 
the  said  W,  Woodman,  in  his  lifetime,  and  the  said  plaintifif  executor  as  afore- 
said, since  the  death  of  W,  W,,  had,  ever  since  the  making  of  the  said  deed- 
poll,  continued,  and  plaintifif  still  did  continue,  the  said  sum  of  2000/.  out  at 
interest,  upon  the  said  premises.  It  then  averred  general  performance  by  W, 
W,  and  the  plaintifif,  and  assigned  as  a  breach,  mat  defendant  did  not  save 
harmless  the  said  W,  W,,  in  his  lifetime,  and  the  said  plaintifif,  executor,  &c. 
since  the  death  of  W,  W,,  from  and  against  all  actions,  &c.  (in  the  words  of 
the  covenant;)  but  on  the  contrary  thereof,  on,  &c.,  at,  &c.  die  said  H,  W, 
Parsons,  who  then  and  there  made  a  claim  and  demand,  and  claimed  to  have  a 
right  and  tide  of,  in,  to,  and  upon  die  said  premises,  entered  into  and  upon  the 
same,  and  cut  down  grass,  trees,  ^.;  and  afterwards,  to  wit,  on,  &c.,  at,  &c. 
caused  and  procured,  and  sufifered  and  permitted  *one  Henry  Beaton,  p^^. 
who  then  and  diere  held  and  enjoyed  the  said  premises,  to  attorn  to  ^ 
him  the  said  H,  W,  Parsons,  and  to  withhold  the  payment  of  the  rents 
issues,  and  profits  of  the  same  firom  the  said  W,  W,,  in  his  lifetime,  and  tht 
said  plaintifif,  executor  as  aforesaid,  since  the  death  of  the  said  W,  W, ;  whereby 
plaintifif  was  obliged  to  bring  an  action  for  die  recovery  of  die  said  rents,  ^c, 
and  incurred  great  chaiges  and  expenses,  dltc.  by  reason  and  means  of  die  said 
claim  and  demand  of  the  said  H.  IV,  Parsons,  Second  breach,  that,  after  the 
making  of  the  deed-poll,  and  whilst  the  sum  of  2000/.  continued  out  on  mort- 
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gage,  certain  indentures  of  lease  and  release,  and  other  deeds,  papers,  anci 
writings,  being  the  title-deeds  of  and  relating  to  the  said  premises,  were  kept, 
retained,  and  withholden  by  one  ^nn  Welsh,  at  the  instance  and  through  the 
means,  and  by  and  through  the  claim  and  demand  of  the  said  T.  B.  TV,  Par- 
sons, in  the  said  deed-poll  mentioned;  whereby  the  plaintiff  was  obliged  to 
commence  an  action  for  the  recovery  of  the  said  title-deeds,  and  was  put  to 
great  charges,  which  said  several  charges  and  expenses  were  sustained  by 
reason  and  means  of  the  said  claims  and  demands  in  the  said  deed-poll  men- 
tioned. Defendant  pleaded,  to  the  first  breach,  that  H,  W,  Parsons  had  not,  at 
the  time  of  the  making  of  the  supposed  deed-poll,  or  at  any  time  afterwards, 
until  or  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plaintiff,  any  lawful 
ri^t,  title,  claim,  or  demand  whatsoever,  of,  in,  to,  or  out  of  the  said  premises. 
To  the  second  breach,  a  similar  plea,  that  T.  B,  W.  Parsons  had  not  any  lawful 
ri^t,  dz;c.     Special  demurrer  and  joinder. 

oo«n       *Littledalej  in  support  of  iie  demurrer.     The  first  question  arising  upon 
-J   these  pleadings  is,  whether  this  covenant,  being  special  against  the  acts 
of  particular  persons,  extends  to  all  their  acts,  whether  rightful  or  otherwise. 
[Abbott J  C.  J.,     In  Nash  v.  Palmer,  b  M.  ^  S,  374,  it  was  expressly  deter- 
mined that  such  a  covenant  extends  to  all  acts  by  droU  ou  tort,]     The  same 
conclusion  is  also  warranted  by  a  variety  of  former  decisions.     Poster  v.  Mopes, 
Cro.  Eliz.  212.  S.  C.  Ow,  100,  Tisdale  v.  Essex,  Hob.  34,  Perry  v.  Ed- 
wards,  1  Str,  400,  SotUhgate  v.  Chaplin,  Com.  230.  S,  C.  10  Mod.  384, 
Uoyd  V.  Tomkies,  I  T.  B.  671.     It  is  therefore  clear,  that  the  expression  *«all 
claims  in  law,"  used  in  this  instrument,  means  something  more  than  all  lawful 
claims.     Then  the  only  question  is,  whether  the  acts  which  are  alleged  to 
have  been  done  by  H.  W.  Parsons  and  T.  B,  W.  Parsons,  amount  to  claims 
in  law.     The  first  breach  alleges  that  H.  W.  Parsons  entered  and  cut  trees, 
iic.     Now  entry  is  one  legal  mode  of  making  a  claim ;  the  entry  by  H,  W, 
Parsons  may  therefore  be  considered  as  a  claim  in  law.     Then,  secondly,  it  is 
stated  in  the  same  breach,  that  he  procured  the  tenant  to  attorn.     If,  instead  of 
that,  he  had  brought  an  ejectment,  or  an  action  for  the  rent,  that  would  have 
been  a  daim  in  law  to  be  acknowledged  as  landlord,  but  by  the  attornment  he 
obtained  the  same  acknowledgment;  that,  therefore,  was  a  claim  in  law  within 
the  meaning  of  this  covenant     The  second  breach  alleges  that  the  tide-deeds 
were  withheld,  at  the  instance  and  through  the  claim  and  demand  of  71  B.  TV, 
Parsons,  and  that  the  plamtifif  was  obliged  to  bring  an  action  for  the  recovery 
33*1     ^^  them.     Now,  those  *deeds  being  the  muniments  of  the  estate,  the 
-^     procuring  them  to  be  withheld,  as  stated  in  this  breach,  was  in  fact  a 
claim  in  law  to  the  estate  itself.     The  declaration  then  is  good,  and  the  pleas, 
that  If.  TV.  Parsons  and  T.  B.  TV.  Parsons  had  not  kwful  title,  are  bad, 
according  to  Nash  v.  Palmer.    The  plaintiff  is,  therefore,  entitled  to  judgment. 
R.  Bayly,  contra.     Admitting  the  pleas  to  be  bad,  the  defendant  is  still 
entitled  to  judgment;  for  the  declaration  cannot  be  supported.     In  all  the  cases 
which  have  been  cited,  the  covenant  was  against  acts  and  not  against  claims ; 
this  ease  is,  therefore,  distinguishable  firom  them  all.     Admitting  that,  according 
to  Nash  V.  Palmer,  the  covenant  extends  to  unlawful  as  well  as  lawful  claims, 
sdll  the  nature  of  tiiose  claims  must  be  ascertained,  by  the  other  words  witli 
which  *<daims"  is  associated.     The  covenant  runs  thus,  "all  actions,  suits, 
claims  and  demands,  both  in  law  and  equity."     Now  "  claims  in  law  or  equity," 
must  mean  claims  brought  in  a  court  of  law  or  equity,  although  they  need  not 
be  such  as  are  capable  of  being  enforced.     Besides,  the  first  breach  does  not. 
state  that  the  claim  made,  was  a  claim  in  law  or  equity;  nor  does  it  appear  to 
have  been  so,  for  breaking  and  entering  a  dose  and  cutting  down  trees,  and 
procuring  an  attornment  without  any  ri^t,  are  mere  tortious  acts,  and  not  a 
daim ;  so  also,  causing  title  deeds  to  be  withheld,  as  T.  B.  TV.  Parsons  is,  by 
ibe  second  breach,  aUeged  to  have  done,  is  certainly  a  wrongfiil  act,  but  can- 
not be  considered  as  a  mua  in  law  or  equity  to  the  estate. 
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Abbott,  C.  J.  Upon  the  authority  of  the  case  of  Nash  v.  Palmer^  which  is 
in  truth  only  a  confirmation  *of  many  prior  decisions,  I  am  of  opinion,  r-^^A 
that  this  covenant  is  not  confined  to  lawful  claims  in  law  or  equity,  but  ^ 
extends  to  all  claims,  whether  lawful  or  unlawful,  made  by  the  persons  particu- 
larly named  in  the  deed-poll.  Then  the  next  question  is,  whether  it  sufliciehtly 
appears,  on  the  face  of  Uie  declaration,  that  the  acts  alleged  to  have  been  done 
were  claims  in  law  or  equity.  It  is  impossible  to  say  that  the  words  **  claims 
and  demands**  are  synonymous  with  **  actions  and  suits,*'  for  if  so,  we  should 
give  no  effect  to  the  former  words,  which  are  well  known  to  the  law,  and  con- 
stantly used  in  releases  and  other  instruments,  to  denote  something  more  than 
actions  or  suits.  The  first  breach  does  not  merely  allege  that  H.  fr.  Parsons 
entered  upon  tlie  premises,  and  did  certain  acts  there,  but  that  H.  W,  Parsons^ 
**  who  made  a  claim  and  demand,  and  claimed  to  have  a  right  and  title  to  the 
premises,"  entered.  Now  entry  by  a  person  claiming  to  have  a  right,  is  one 
legal  mode  of  asserting  that  right.  The  breach  then  states,  that  H,  W,  Par* 
90918  procured  an  attornment  to  himself  by  the  occupier  of  the  land ;  that,  also, 
is  another  legal  mode  of  pursuing  a  claim,  and  may,  therefore,  be  considered  as 
a  claim  in  law.  Then  the  second  breach  alleges,  that  the  title  deeds  were  with- 
held by  w^.  Welsh,  at  the  instance  and  by  and  through  the  claim  and  demand 
of  7*.  B.  W.  Parsons^  one  of  the  persons  against  whose  claims  the  defendant 
covenanted  to  indemnify  W.  W.  and  his  executors,  Slc.  The  withholding  of 
the  title-deeds  by  ^.  Welsh,  at  the  instance  of  T.  B.  fV,  Parsons,  is  the  same 
thing  in  point  of  legal  effect  as  if  they  had  been  withheld  by  the  latter  himself ; 
and  that  act,  if  done  by  him,  would  have  been  in  the  nature  of  a  claim  or  asser- 
tion of  right  to  the  estate.  *The  breaches  might  perhaps  have  been  ^^^^ 
better  assigned;  but,  as  the  defendant  has  pleaded  over,  instead  of  de-  ^ 
murring  specially  to  the  dedaration,  I  think  that  the  informality,  if  any,  is  there- 
by cured,  and  that  the  plaintifif  is  entitled  to  the  judgment  of  the  court,  tlie  pleas 
being  undoubtedly  bad. 

Bayley,  J.  I  am  of  the  same  opinion.  H.  W.  Parsons  and  T,  B.  W. 
Parsons  being  specifically  named  in  the  deed,  the  indemnity  extends  to  all 
claims  in  law  or  equity,  made  by  them,  whether  lawful  or  not.  It  has  been 
argued,  however,  that  it  does  not  extend  to  such  claims  as  are  set  out  in  the 
breaclies  assigned.  The  defendant  cannot  avail  himself  of  that  objection,  unless 
he  shows  very  clearly  what  was  the  meaning  of  the  covenant;  for  it  is  a  gene- 
ral rule  of  construction  that  ambiguous,  words  are  to  be  taken  most  strongly 
against  the  covenantor.  The  words  here  used  are,  that  defendant  '*  would  save 
harmless  fV.  Woodman,  his  executors,  &c.  from  and  against  all  actions,  suits, 
claims,  and  demands,  both  in  law  and  equity,  which  should  or  might  be  made 
by  /.  JV,  Parsons,  H.  .IV  Parsons,  or  T.  B»  W.  Parsons,^^  and  the  first 
breach  alleges,  that  H,  JV.  Parsons,  «*  who  then  and  there  made  a  claim  and 
demand,  and  claimed  to  have  a  right  and  tide  to  the  premises,"  entered  and 
did  certain  acts,  which  is  equivalent  to  saying  that  he,  claiming  to  have  a  right 
and  title,  did,  in  assertion  of  the  same,  enter  and  do  those  acts.  Now  entry  is 
one  legal  mode  of  asserting  a  right,  and,  therefore,  comes  within  the  meaning  of 
the  covenant,  as  a  claim  in  law ;  and  if  tliis  were  insufficient,  the  same  breach 
further  alleges,  that  H,  JV.  Parsons  procured  the  tenant  in  possession  to  attorn; 
now  attornment  makes  the  person  in  possession  tenant  under  him  to  whom  the 
attornment  is  *made,  and  therefore,  by  that  act,  H.  TV.  Parsons  pro-  ^^^^ 
cured  a  recognition  of  himself  as  landlord;  whence  it  must  be  inferred  L  '  ^ 
that  he  claimed  a  legal  title  to  the  premises.  The  second  breach  alleges,  iii> 
the  title-deeds  were  withheld,  at  the  instance  of  T.  B.  W.  Parsons,  and  through 
Ills  claim  to  the  possession  of  them ;  the  eflTect  of  that  is  more  doubtful,  but  I 
think  it  may  be  considered  as  an  act  done  under  a  claim  to  the  estate.  Per- 
haps this  breach  might  have  been  bad  upon  special  demurrer;  but  the  defend- 
ant, by  pleading  over,  has  waived  objections  of  form.    The  pleas  are  admitted 
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to  be  no  answer  to  the  declaration.    Judgment  must,  therefore,  be  entered  for 
the  plaintiff. 

HoLROYD,  J.     I  am  of  opinion  that  these  breaches  are  well  assigned.     The 
objection  taken  by  the  defendant's  counsel  would,  if  suffered  to  prevail,  extend 
to  a  rightful  entry  or  claim,  if  not  followed  up  by  an  action  or  suit,  as  well  as  to 
an  entry  made  under  an  unfounded  claim ;  but  an  entry  is  a  legal  mode  of 
claiming  or  asserting  a  right;  and  if  an  entry  had  been  made  by  any  person 
haring  a  right,  that  would  certainly  have  come  within  the  meaning  of  this  cove- 
nant as  a  claim  in  law.     Now  the  case  of  Nash  v.  Palmer^  and  the  older 
authorities  which  have  been  cited,  show  that  claims  made  by  right  and  those 
made  by  wrong,  fall  under  the  same  legal  operation  of  the  covenant  upon  which 
this  action  is  founded.     If,  tlierefore,  a  rightful  entry  by  H.  TV.  Parsons  would 
have  been  within  the  meaning  of  the  words  *'  claim  in  law,'*  his  wrongful  entry 
must  be  so  likewise.     The  first  breach,  however,  is  not  confined  to  tlie  allega- 
tion, tliat  H.  fV.  Parsons  who  claimed  to  have  title  entered,  &c. ;  it  goes  furtlier, 
and  states,  that  H.  W.  P,  procured  an  ^attornment.     Now  the  effect  of     p^^^ 
that  is  the  same  as  if  the  tenant  had  permitted  him  to  enter  and  take     ^ 
possession  of  the  premises,  and  had  then  received  back  the  possession,  and 
acknowledged  him  as  the  landlord.     The  very  act  of  obtaining  such  an  acknowl- 
edgment from  tlie  tenant,  was  in  law  making  a  claim  of  tide  to  the  premises. 
As  to  the  second  breach,  no  person  is  entided  to  tide-deeds,  but  in  respect  ol 
tiie  estate  of  which  they  are  the  muniments.     Whatever   rights  otliers  may 
have  arising  out  of  the  estate,  he  only  who  is'  entided  to  the  estate  itself  is 
entiUed  to  tlie  deeds  relating  to  it.    I  therefore  agree  with  the  rest  of  the  courty 
that  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  tlie  plainti^'.* 

*  Best,  J.  was  in  the  Bail  Court. 


COX,  Gendeman,  one,  iic.  v.  COLERIDGE,  et  aL 

A  prisoner,  when  examined  before  magistrBtes  under  a  charge  of  felonjr,  is  not  entitled,  aa  oi 
nght,  to  have  a  person  skilled  in  the  law  present  as  an  advocate  on  his  behalf,  it  being  a  prt 
liminary  investigation  only,  and  not  conclusive  upon  him. 

Trespass  for  assaulting  plaintiff,  and  seizing  and  laying  hold  of  him,  and 
forcing  him  to  go  out  of  a  certain  room  in  a  certain  inn  in  OUery  Si,  Mary^  in 
the  eounty  of  Vtvon,  whereby  he  was  hurt  and  prevented  from  perfonning  and 
transacting  his  necessary  business  there.  There  was  also  a  count  for  a  com* 
mon  assault.  Plea  1st,  not  guilty,  on  which  issue  was  joined;  2ndly,  a  justi* 
ficatkm  that  defendants  were,  and  are  two  of  the  justices  of  the  king  for  the 
eounty  of  Devon;  and  that  so  being  such  justices  at  the  time  when,  &c.  they 
*381     ^^'^  assembled  in  the  said  room  within  the  said  county,  '^and  within 

^  their  jurisdiction,  to  take  the  information  upon  oath  of  the  prosecutor, 
and  the  sevenl  witnesses  touching  and  concerning  a  certain  felony,  before  them 
charged  to  have  been  committed  by  one  G.  B,  within  tlie  said  county,  and 
withm  their  jurisdiction,  and  upon  which  charge  the  said  G.  B.  was  then  in 
costody  before  them,  and  to  examine  the  said  &.  B.^  being  the  party  accused, 
touching  the  same,  and  further  to  do  and  perform  there  such  tilings  as  should  to 
them  seem  proper  as  such  justices.  And  that  defendants  being  so  assembled 
in  the  said  room,  as  such  justices,  and  for  the  purposes  aforesaid,  the  plaintiff 
afterwards,  and  before  the  time  when,  &c.  not  having  been  summoned  before 
them  as  a  witness  touching  the  matter  then  in  examination,  nor  being  chaiged 
as  a  party  concerned  in  the  same,  nor  coming  before  them  to  testify  any  knowl- 
edge ecmceming  die  same,  with  force  and  arms  wrongfully  broke  and  entered 
inio  the  said  room,  and  intruded  himself  upon  the  defendants  so  assembled 
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therein  aa  aforesaid,  and  for  the  purpose  aforesaid.  The  plea  then  averred  a 
request  by  the  defendants  to  the  plaintifi'  to  leave  the  room,  and  that  the  plaintiiT 
revised  to  obey  it,  and  continued  there  in  contempt  of  the  defendants,  as  such 
justices,  and  to  the  disturbance  and  violation  of  due  order  and  decency  in  the 
administration  of  justice,  and  to  the  hindrance  thereof;  whereupon  the  defend- 
ants gently  laid  their  hands  upon  him,  Slc.  There  was  a  second  justification, 
that  defendants  were  lawfully  possessed  by  the  consent  of  the  master  of  the  inn 
of  the  said  room ;  and  that  they  were  there  employed  in  their  lawfiil  purposes ; 
and  that  plaintiff  violendy  and  unlawfully  broke  and  entered  the  same,  &c. 
whereupon,  &c.  The  plaintiff  in  his  replication  to  the  first  *justifi-  r-^^g 
cation  stated,  that  before  and  at  the  time  when,  Slc.  he  was,  and  is  one  ^ 
of  the  attorneys  of  the  King's  Bench,  and  well  skilled  in  the  laws,  statutes, 
and  customs  of  this  realm;  and  that  the  said  G.  B,^  before  the  supposed 
breaking,  entry,  and  intrusion  in  the  plea  mentioned,  to  wit,  on.  &^.  had  been, 
and  was  apprehended,  and  in  custody  under  a  warrant  of  defendants,  as  such 
justices,  and  was  about  to  be  examined  by  defendants,  as  such  justices,  touch- 
ing the  same,  to  wit,  at,  &c. ;  whereupon  the  said  G.  B,  then  and  there  stated 
and  informed  the  said  defendants,  so  being  such  justices,  that,  upon  the  exami- 
nation of  certain  witnesses,  the  entire  innocence  of  the  said  G.  B.,  in  the  pre- 
mises, would  appear  to  the  defendants  as  such  justices.  And  that  defendants 
as  such  justices,  did  thereupon  dischaige  the  said  G,  B.  out  of  custody,  and 
permit  and  suffer  him  to  go  at  large,  for  the  purpose  of  enabling  him  to  bring 
such  witnesses  to  be  examined  by  and  before  the  said  defendants,  as  such 
justices,  at  a  time  prefixed  by  defendants  to  the  said  O,  B.  in  that  behalf,  touch- 
ing the  felony  aforesaid.  And  that  afterwards,  and  a  little  before  the  time  so 
prefixed  to  the  said  G.  J?.,  and  a  little  before  the  said  supposed  breaking,  &c. 
in  the  said  plea  mentioned,  to  wit,  on,  &c.  the  said  G.  J?.,  and  the  said  last 
mentioned  witnesses,  being  about  to  be  examined  by  and  before  the  said 
defendants,  as  such  justices,  touching  the  said  supposed  felony,  and  the  said 
defendants,  as  such  justices,  being  Qicn  and  there  about  to  take  such  infor- 
mation as  in  the  said  plea  mentioned ;  he,  the  said  G,  J9.,  being  an  illiterate 
'  person  and  unskilled  in  the  laws  and  customs  of  this  realm,  applied  to, 
and  requested  and  retained  the  said  plaintiff,  as  such  attorney  so  skilled 
as  aforesaid,  to  accompany  *him,  the  said  G.  B.^  before  the  said  p,.^ 
defendants  as  such  Justices  and  to  assist  him,  the  said  G,  B,,  with  ^ 
his,  the  said  plaintiff's  counsel,  skill,  suggestions,  and  advice,  in  making  his, 
the  said  G.  BJ*9  defence  before  them,  the  said  defendants,  as  such  justices, 
to  the  said  chaige;  and  in  clearing  himself  therefrom,  and  showing  his,  the 
said  G.  B.^8  innocence  in  the  premises,  and  in  examining  the  said  prose- 
cutor and  witnesses  in  the  said  plea  mentioned,  and  the  said  Mritnesses 
in  this  replication  first  above  mentioned,  being  witnesses  then  and  there 
adduced,  and  brought  by  and  for  the  said  G.  i.  in  that  behalf,  to  be  ex- 
amined by  and  before  the  said  defendants  as  sudi  justices,  touching  the  said 
supposed  felony,  the  said  last  mentioned  witnesses  being  then  and  there 
capable  of  deposing  to  and  establishing  certain  facts,  from  which  would  ap- 
pear to  the  said  defendants,  as  such  justices,  the  entire  innocence  of  the  said 
G.  B*  in  the  premises ;  and  that  there  existed  no  grounds  whatever  for  su!«- 
pecting  the  said  G.  B,  to  have  been  guilty  of  the  said  supposed  felony,  or  in 
any  way  conusant  of  or  implicated  in  the  same.  And  further  to  assist  and  advisp. 
him,  the  said  G.  J9.,  in  the  premises,  as  far  as  he,  the  said  plaintiff,  was  by  the 
laws,  statutes,  and  customs  of  this  realm,  authorized,  enabled,  and  impowered 
to  do,  to  wit,  at,  &c.  Whereupon  the  said  plaintiff,  having  thereupon  as  such 
attorney,  so  skilled  as  aforesaid,  then  and  there  acceded  to  the  said  request,  and 
accepted  the  said  retainer  for  the  said  G.  £.,  did,  as  such  attorney  so  skilled 
as  aforesaid,  a  little  before  the  said  time  when,  Sie,  for  and  on  the  behalf  of  the 
said  G.  B^f  and  at  his  request,  and  upon  his  retainer  as  aforesaid,  accompany 
the  said  6.  B.  before  defendants,  as  such  juatioes  as  aforesaid ;  and  in  so  dcing. 
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^.y]  ^^  necessarily  *enter  into  the  said  room  in  which,  Sic,  for  the  purpose 
•J  of  assisting  and  advising  the  said  O,  JB,  touching  the  premises  as  afore- 
said; and  did  thereupon  then  and  there  inform,  and  give  notice  to  the  said  de- 
fendants, as  such  justices  as  aforesaid,  that  he,  the  said  plaintiff,  then  was  such 
attorney  so  skilled  as  aforesaid;  and  that  he,  the  said  plaintiff,  had  been,  and 
was  so  applied  to,  requested  and  retained  as  aforesaid;  and  that  he,  the  said 
plaintiff,  had  then  and  there  entered  the  said  room  for  the  purpose  aforesaid, 
and  continued  therein  from  thence,  until  the  said  defendants  afterwards,  to  wit, 
at  the  sama  time  when,  ^.  of  their  own  wrong,  committed  the  said  several 
trespasses,  &c.  There  was  a  similar  replication  as  to  the  second  justification. 
Demurrer  and  joinder. 

Cohridgt,  in  support  of  the  demurrer.  The  ropHcations  cannot  be  sup- 
ported, unless  the  plaintiff  can  establish  that  an  attorney  has  the  right  to  attend 
at  an  examination  of  this  description,  on  behalf  of  a  party  accused  of  felony 
Now  there  is  no  authority  which  can  be  produced  in  support  of  such  a  claun ; 
and  the  only  cases  bearing  on  the  subject,  seem  to  authorize  the  opposite  con- 
clusion. In  Rtx  ▼.  Justices  of  Stu^ffMUhirt^  1  CMiiy  218,  there  is  an  opinion 
thrown  out  incidentally  by  Bofflty^  J.,  that  even  in  the  case  of  a  summary  con- 
viction under  the  game  laws,  an  attorney  has  no  right  to  be  present  That  is 
a  much  stronger  case  than  this,  for  there  the  magistrate  acts  judicially ;  bat 
here,  he  is  only  making  a  preliminary  inquiry,  for  tiie  purpose  of  ascertaining 
*42l  ^bc^ci^  there  is  sufficient  ground  to  *commit  a  party  for  trial.  And 
^  the  case  oi  Rex  v.  Borron^  9  B.  4r  ^*  ^3^9  is  to  the  same  effect.  The 
first  statute  relative  to  this  subject,  is  1  Bic,  3.  c.  3.,  by  which  power  was 
given  to  one  justice  to  bail  persons  arrested  for  suspicion  of  felony.  Then 
came  3  IL  7.  e.  3.,  which  confined  that  power  to  two  justices,  one  of  whom 
was  to  be  of  the  quoram.  These  were  followed  by  the  1  and  2  Ph.  4r  M.  c. 
13.9  which  required  both  justices  to  be  present  together  at  the  time  of  bailing 
the  prisoner;  and  in  the  4th  section,  directed  the  magistrates,  previously  to 
their  taking  bail,  to  take  the  examination  of  the  prisoner,  and  the  information  of 
them  that  bring  him.  And  this  was  afterwards  extended  by  2  and  3  Ph.  fy  M, 
c.  10.,  to  the  cases  of  commitments.  Now  in  all  these  statutes  the  legislature 
seems  to  have  contemplated  one  agent  only  in  this  preliminary  examination, 
viz.  the  magistrate,  and  do  not  appear  to  have  considered  it  as  at  all  analogous 
to  a  trial  in  which  both  sides  were  to  be  heard.  The  proceeding  is,  in  mese 
cases,  ex  parte  only,  and  the  presence  of  an  attorney  for  the  prisoner  cannot, 
therefore,  be  necessary.  In  DaUofCs  Justice^  c.  104.  p.  407.,  the  law  on  this 
subject  is  laid  down  very  strongly,  and  shows  how  iitde  discretion  a  magistrate 
has  in  inquiries  of  this  nature.  He  says,  that  ^  where  any  felony  is  committed, 
and  one  brought  before  a  justice  of  peace  on  suspicion  thereof,  the  justice  ought 
to  commit  or  require  bail,  though  it  shall  appear  to  him  that  the  prisoner  is  not 
guilty  thereof ;  for  it  is  not  fit  that  a  man  once  arrested  and  charged  with  felony, 
or  suspicion  thereof,  shoulc^  be  delivered,  on  any  man's  discretion,  without  far- 
ther tnaL"  For  this  he  quotes  Cronqtion,  34,  and  Lombard^  229.  And  in 
•jQl  P^^  408.,  after  enumerating  persons  who  are  *not  to  be  considered  as  cred- 
-^  ible  witnesses,  he  adds,  "  But  if  one  be  brought  before  a  justice  of  peace 
upon  suspicion  of  felony,  although  the  information  against  the  prisoner  shall  be 
by  such  witnesses,  yet  it  seemeth  safest  for  the  justice  of  the  peace  to  take 
their  information  for  the  king,  and  to  bind  them  over  to  give  evidenoe,  &c.,  and 
to  commit  the  party  suspected,  and  upon  the  trial  to  inform  the  justices  of  jail 
delivery  concerning  their  credit."  [£ot%,  J.  Those  citations,  I  apprehend, 
are  not  law  at  the  present  time.]  They  are,  however,  authorities  showing 
what  the  law  was  formerly,  and  how  little  discretion  was  considered  as  vestea 
in  magistrates ;  and  Lord  HaUy  Pleas  of  Jhe  Crowtij  vol.  ii.  p.  121,  is  neariy 
to  the  same  effect  He  says,  <«  If  a  prisoner  be  brought  before  a  justice, 
expressly  charged  with  felony  by  the  oath  of  a  party,  the  justice  cannot  dis- 
<ehaige  him,  but  must  bail  or  commit  him ;"  BmJSawkmSf  lib   2.  c.  16.  #•  ), 
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adopts  the  opinion  of  Lord  Hale.  Nor  can  the  presence  of  an  attorney  be 
requisite,  in  order  to  examine  witnesses  for  the  prisoner ;  for  it  does  not  appeal 
that  the  prisoner  has  any  right  to  examine  witnesses  in  this  stage  of  the  case. 
If  the  magistrate  proceeds  under  the  statute  of  Ph.  ^  M.,  he  must  examine  the 
witness  on  oath.  Now  at  the  time  when  that  statute  was  passed,  the  witnesses 
for  the  prisoner  could  not  have  been  so  examined.  It  is  true,  that  Lord  Coke^ 
3  Intt.  79,  is  of  a  different  opinion,  but  the  universal  practice,  previously  to 
the  1  Jlrme^  stat.  2.  c.  9  #•  3,  shows  the  contrary  ;  and  so  was  the  opinion  of 
Hawkins^  lib.  2.  c.  46.  #.  29.  If  so,  it  would  seem  to  follow,  that  it  was  not 
competent  for  the  magistrate  to  examine  witnesses  at  all  for  the  prisoner,  and, 
consequently,  that  the  presence  of  an  attorney  cannot  for  that  purpose  be  neces- 
sary.  And  this  view  of  the  case  *is  confiirnied  by  the  mode  of  pro-  r.^.. 
ceeding  before  a  coroner,  who  is  bound,  according  to  Lord  HaU,  m»L  ^ 
P.  C,  vol.  ii.  p.  62,  to  examine  witnesses  on  oath  on  both  sides,  and  to  certify 
the  whole  evidence  to  the  justices  of  jail  delivery.  In  that  case  counsel  are 
allowed  to  be  present.  But  these  proceedings  are  quite  distinguishable  from 
the  preliminary  examinations  before  magistrates,  and  are  in  fact  distinguished 
on  this  very  ground  by  Lord  Halt.*  The  next  ground  for  the  presence  of  an 
attorney  is  supposed  to  be,  that  there  may  be  a  question  as  to  bailing  the  pris« 
oner ;  but  that  cannot  be  necessary.  In  many  cases  the  magistrate  has  no 
discretion  to  bail,  and  where  he  has,  he  is  solely  responsible,  if  he  demands 
excessive  bail.  The  present  claim,  if  established  as  a  right,  may  lead  to  great 
inconvenience.  How  is  a  magistrate  to  know  whether  a  man  be  an  attorney  or 
not?  The  consequence  will  therefore  be,  that  any  person  claiming  to  be  an 
attorney  may  assume  the  right  of  being  present.  Suppose  the  prisoner  to  be 
one  of  a  '^gang,  it  may  afford  the  means  of  communication  with  those  p^^ .  . 
not  in  custody,  and  enable  them  to  evade  justice.  There  could  be  no  ^ 
such  thing  as  a  secret  examination  of  the  witnesses,  which,  in  a  preliminary 
proceedii^,  is  oflen  absolutely  necessary.  If  this  claim  be  allowed,  it  will  be 
difficult  to  distinguish  from  it  the  cases  of  proceedings  before  a  grand  jury. 
Yet  it  has  never  been  conceived  that  a  prisoner  has  a  right  to  be  present,  either 
in  person  or  by  attorney,  in  such  cases. 

Denman,  contra.  The  question  is  one  of  considerable  importance,  inas- 
much as  ojf  late  years  the  cases  placed  under  the  summary  jurisdiction  of 
magistrates  have  greatly  increased.  'Cases  of  smuggling,  and  those  under  the 
excise  laws  and  game  laws,  in  which  the  judgments  of  magistrates  are  final, 
and  affect  the  liberty  and  property  of  many  individuals,  will  all  follow  the 
same  rule ;  and  the  consequence  wUl  be,  that  in  all  of  them  an  ignorant  par^ 
will  be  obliged  to  defend  himself  often  in  a  nice  question  of  law  without  having 
any  right  to  legal  advice  or  assistance.  Such  a  consequence  will  have  a  ten- 
dency to  produce  great  injustice,  and  the  Court  will,  therefore,  pause  before 
they  arrive  at  it.  Here  the  plaintiff  claims,  in  point  of  form,  a  right  to  be  pre- 
sent as  an  attorney;  but  that  is  not  the  substance  of  it;  he  claims  really,  not 
in  the  character  of  an  attorney,  but  in  that  of  a  person  skilled  in  the  law,  or  of 
an  advocate  for  the  party  accused*    The  object  is,  that  the  party  accused  shall 

*  In  DaUortt  chap.  clzv.  p.  412,  it  is  laid  down  thus.  "  It  seemeth  just  and  riffht  the  jnstices 
of  peace,  who  take  information  againat  a  felon  or  perMm  euapect  of  felony,  ahoaid  take  and  cer- 
tify as  well  such  information,  proof,  and  etidence,  as  goeth  to  the  acquittal  or  clearing  of  the 
pnsoner,  as  such  as  makes  for  the  king  and  against  the  prisoner ;  for  such  information,  evi- 
dence, or  proof  taken,  and  the  certifying  thereof  by  the  iustioe  of  peace,  is  only  lo  inform  the 
king  and  his  justices  of  jail  delivery,  &o.  of  the  truth  oi  the  matter."  But  queiy,"  (he  sub- 
sequently adds,)  **  if  the  justices  of  peace  or  ooroner  may  take  upon  oath  such  information. 
6lc.  as  maketh  against  the  king.  It  seemeth  no.  Upon  trial  of  lelons  before  the  justices  oi 
jail  delivery,  the  said  justices  will  often  hear  witnesses  and  evidence  which  goeth  to  the 
acquittal  of  the  prisoner,  yet  they  will  not  take  upon  oath,  but  do  leave  auch  testimony  and 
evidence  to  the  jury  to  give  credit,  or  to  think  thereof  aa  they  ahall  see  and  find  cause."  If  this 
be  law,  it  may  possibly  be  contended  that,  subsequently  to  the  1  Anne,  st.  2.  e.  9.  a.  3.,  the 
justices  of  the  peace,  who  before  ahould  have  heard  witnesses  in  defence  of  the  prisoner,  but 
not  upon  oath,  should  now  enmine  thoss  witDMies  on  oath. 
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have  the  fall  benefit  of  an  effective  crosfi-examination  of  the  parties  accusing 
him.    This  will  not  affect  the  right  of  the  magistrates,  if  they  please  to 
hare  a  secret  examination  of  the  witnesses,  which  is  obviously  a  measure  of 
Hd1     V^^^  only,  and  may  *still  be  done  in  a  previous  or  subsequent  stage  of 
-'     the  case.     Here  the  examination  is  under  the  statute  of  PA.  ^  M.,  and 
must,  by  law,  be  in  the  presence  of  the  prisoner,  and  the  magistrate  acts  judi- 
cially.    The  object  is  to  throw  as  much  light  as  possible  on  the  transaction. 
Hawkins^  in  the  passage  cited,  says,  that  Sie  party  accused  must  be  either 
baOed  or  committed,  unless  it  manifestly  appear  that  no  such  crime  was  com- 
mitted, or  that  the  cause  of  suspicion  was  groundless.     But  how  is  that  to 
appear,  if  the  only  efficient  mode  of  procuring  that  result  be  excluded  ?     Sup- 
pose the  accused  be  deaf  and  dumb,  or  illiterate,  as  in  the  case  here,  or  a 
foreigner;  in  those  cases,  is  he  to  be  utterly  without  assistance?    As  to  the 
passages  cited  from  DaU(m^  it  may  be  safely  admitted  that,  if  they  be  law,  this 
demurrer  can  be  supported.    But  they  are  clearly  not  law.     The  cases,  Rex  v. 
Justices  of  Staffordshire^  and  Rex  v.  Borron,  are  not  applicable.    For,  in  the 
first,  the  decision  of  the  court  was  only  that  no  criminal  information  could  be 
granted.     Bnt  even  supposing  the  magistrates  had  acted  erroneously,  they 
would  not  be  liable  to  a  criminal  information;  for  they  must  have  acted  cor^ 
rnptly  also  to  induce  the  court  to  interfere ;  and  the  opinion  incidentally  thrown 
out  by  Bayley,  J.  was  not  at  all  necessary  to  the  decision.     The  case  of  Rex 
V.  Borron  was  also  an  application  for  a  criminal  information.     There  the  claim 
was  for  an  attorney  to  be  present  to  make  a  speech,  and  conduct  a  prosecution 
before  a  magistrate,  which  is  very  different  from  the  present  case.     The  pro- 
ceeding before  a  grand  jury  is  quite  distinguishable ;  there  the  prisoner  himself 
is  not  allowed  to  be  present;  here  he  is  necessarily  present,  and  consequently 
f  ^.-i     the  law  which  requires  his  presence  must  give  *him  incidentally  the 
-'     right  to  such  assistance  as  can  alone  make  his  presence  useful  for  the 
ends  of  justice.     And  the  proceeding  before  a  grand  jury  is  ordinarily  followed 
either  by  immediate  dischaige  or  trial  in  open  court.     In  the  case  of  an  inqui- 
sition before  the  coroner,  a  party  has  a  right  to  attend  by  counsel,  and  yet  there 
no  particular  person  is  under  accusation  at  the  time.     BareUe's  case,  2  Sid» 
101.     'i*hi8  case  is,  however,  stronger;  for  here  a  particular  individual  is,  in 
the  first  instance,  accused  before  the  magistrate  who  is  to  hear  the  case,  and  is 
to  decide  whether  a  committal  is  to  take  place  or  not.    If  so,  it  is  surely  essen-* 
tial  to  justice  that  the  fullest  materials  should  be  afforded  for  his  decision, 
which  can  only  be  by  giving  to  the  accused,  who  may  be  illiterate,  the  right  to 
be  assisted  by  a  person  skilled  in  the  law.     [Bayky^  J.     Is  not  the  circum* 
stance,  that  the  inquisition  may  be  conclusive  upon  them  as  to  the  flight,  the 
ground  on  which  parties  have  a  rifht  to  attend  before  a  coroner  by  counsel? 
iarelee*e  case  was  that  of  a  felo  ae  «e,  and  the  inquisition  was  therefore  not 
tniverBable.3    It  is  said  to  be  doubtful  whether  any  witnesess  can  be  examined 
for  the  prisoner,  because  they  could  not  at  the  time  of  the  statute,  be  examined 
on  oath.     But  the  authority  of  Lord  Coke^  in  the  8d  Institute^  is  strong,  (and 
Lord  Halt,  Hist.  Pl^  Cr.  vol.  ii.  p.  283,  assents  to  it,)  that  previously  to  the 
statute  of  Anne  there  was  no  known  law  against  the  examination  of  witnesses 
on  oath  for  the  prisoner.    The  statute  may  therefore  be  considered  as  declar- 
atory of  the  law  in  tliat  respect    And  even  if  that  be  not  so,  the  consequence 
does  not  foDow ;  for  the  attorney  is  at  all  events  necessary  to  cross-examine 
*481     ^^  'witnesses  for  the  prosecution.    And  this  is  the  more  necessary* 
^     inasmuch  as  their  depositions,  certified  by  the  magistrates,  may  after- 
wards, in  case  of  their  death  or  wilful  absence,  be  read  in  evidence  against  the 
prisoner,  on  the  ground  that  lie  has  had  the  opportunity  for  such  cross-exami* 
nation.   Ao;  v.  Pmne,  I  &i/Xr.  281.    bMod.iei^.S.C.  2Hawk.F.C.]ih.2.  c. 
46.  s,  3—10.     In  this  case,  however,  it  appears  on  the  record,  that  a  day  was 
JH^en  to  ihe  prisoner  by  the  defendants,  in  order  that  he  might  produce  witnesses. 
The  olyjeetion  cannot  therefore  be  t^en  here.    The  dum  being  in  this  case 
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founded  on  the  plain  princkplea  of  justice,  it  is  incumbent  on  the  other  side  to 
show  some  authority  against  it.  This  they  have  not  done,  and,  consequently, 
Ihe  plaintiff  is  entided  to  the  judgment  of  the  Court 

Abbott,  C.  J.     If  I  diought  that  our  decision  in  favor  of  the  defendant 
would  have  a  tendency  to  produce  any  inconvenience  to  the  administration  of 
justice,  or  to  infringe  the  Uberty  of  the  subject,  I  should  certainly  pause  before 
I  agreed  to  it;  but  as  I  am  convinced  that  it  will  produce  no  such  effect,  and 
that,  on  the  contrary,  in  an  enlarged  view  of  the  subject,  it  will  really  prove 
more  beneficial  to  defendants  than  the  opposite  conclusion,  I  do  not  think  it 
right  to  delay  giving  our  opinion  respecting  this  case.     The  plaintiff,  it  is  clear, 
cannot  be  entided  to  succeed,  unless  he  can  establish  the  position,  that  every 
person  accused  before  a  magistrate,  whether  of  felony  or  misdemeanor,  has 
a  right  to  have  some  person  of  skill  in  the  law  to  attend  on  his  behalf.     The 
case  cannot  be  put  on  the  nature  *of  the  plaintiff's  character  as  an  attor-     p,  .g 
ney,  for  it  is  no  part  of  the  proper  duty  of  an  attorney  to  attend  in  such     ^ 
3ases.     He  must  attend  only  in  the  character  of  an  advocate.     Now,  if  such  a 
right  as  this  really  existed,  one  would  expect  to  find  it  recognized  in  some  of 
our  books  of  authority.     It  is  true,  that,  in  practice,  magistrates  do  permit,  on 
many  occasions,  the  presence  of  advocates  for  the  parties  accused.     Such  a 
practice  is  undoubtedly  very  convenient  where  doubts  arise  on  matters  of  law, 
respecting  which  the  magistrates  (who  must,  however,  be  considered  by  the 
Court  as  competent  to  judge  in  such  cases,)  may  wish  to  have  the  benefit  of 
legal  assistance.     But  it  does  not  follow,  from  the  existence  of  such  a  practice, 
that  there  is  any  such  right  as  that  now  claimed.     The  right,  if  it  existed, 
might  be  productive  of  great  inconvenience.     It  would  be  difficult  to  distinguish 
between  Uie  cases  of  an  offence  committed  by  one,  and  that  of  one  committed 
by  a  number  of  individuals.     And  yet,  in  the  latter  case,  if  an  attorney  has  a 
right  to  attend  where  one  out  of  a  gang  is  examined,  he  may  obtain  and  convey 
iiformation  to  the  rest;  the  effect  of  which  might  be  to  frustrate  the  justice  of 
the  case.     Besides,  it  must  follow,  that,  if  the  party  accused  has  this  right,  it 
cannot  be  denied  to  the  accuser.     The  effect  of  that  would  be,  that  great  ex- 
pense and  inconvenience  would  follow,  and  great  prejudice  to  the  prisoner  in 
the  majority  of  cases ;  as  it  would  be  much  more  likely  to  happen  that  a  pros- 
ecution should  be  attended  by  counsel  than  a  defence,  and  the  magistrate 
would  be  probably  as  much  influenced,  if  at  all,  by  an  advocate  for  the  one  side 
as  the  other.     The  nature  of  the  proceeding  also  shows  that  this  cannot  be 
properly  demanded  as  a  right     What  is  *it?     It  is  only  a  preliminary     p^_ 
inquiry,  whether  there  be  suflicient  ground  to  conmiit  the  prisoner  for     *- 
trial.     The  proceeding  before  the  grand  jury  is  precisely  of  the  same  nature, 
and  it  would  be  diflicult  if  the  right  exists  in  the  present  case,  to  deny  it  in 
that     This  beinf  only  a  preliminary  inquiry,  and  not  a  trial,  makes,  in  my 
mind,  all  the  diflference.     At  a  trial  before  a  magistrate  it  may  perhaps  be  dif- 
ferent    But  to  establish  the  right  now  claimed  would,  as  it  seems  to  me,  be 
productive  of  great  inconvenience.     By  adhering  to  the  present  practice  we 
shall  prevent  this.     It  is  far  better  and  safer  to  leave  it  to  the  discretion  of  tho 
magistrates  in  each  particular  case,  whether  they  will  admit  or  exclude  an  advo* 
cate  for  the  accused  party.     I  think,  therefore,  that  our  judgment  should  be  for 
the  defendants. 

Baylet,  J.  This  is  not  the  case  of  a  summary  conviction,  but  of  an  accu- 
sation of  felony,  and  the  decision  of  the  magistrate  is  not  conclusive.  When- 
ever the  former  case  shall  arise,  I  wish  not  to  be  considered  as  bound  by  the 
obiter  didum,  which  I  am  reported  to  have  used  in  the  case  cited;  I  am  oper 
to  hear  that  point  argued  whenever  it  becomes  necessary.  This  question  is. 
however,  quite  different;  and  my  present  opinion  does  not  go  upon  any  dis- 
tinction between  the  character  of  an  attorney  and  a  counsel,  for  it  appears  to 
me  that  neither  the  one  nor  the  other  has  a  right  to  attend  in  such  cases  as  the 
present,  either  on  behalf  of  the  prosecution  or  for  the  prisoner.    As  to  the  pas- 
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881^  which  haye  been  cited  from  Dalion^  I  am  by  no  means  satisfied  with 

their  authority ;  for  I  think  that  a  magistrate  is  clearly  bound,  in  the  exercise 

of  a  sound  discretion,  not  to  commit  any  one,  unless  a  prima  facie  case 

51*1     *^^  made  out  against  him  by  witnesses  entitled  to  a  reasonable  degree 

-^     of  credit.     It  seems  to  me  that  it  is  only  a  privilege  to  the  accused  to  be 

aUowed  an  adviser,  and  not  a  right;  but  it  may  be  very  useful  for  a  magistrate 

to  grant  it  in  many  eases,  and  it  is  to  be  presumed  that  he  will  do  so  on  all 

proper  occasions.     Besides,  if  the  party  be  really  innocent,  he  will  himself  be 

able  to  suggest  to  the  magistrate  all  such  matters  as  may  tend  to  elucidate  the 

truth.     There  is  an  analogy  between  this  case  and  an  inquiry  before  a  grand 

jury ;  and  if  it  be  hard,  as  it  is  aigued,  that  a  party  accused,  who  by  law  is 

allowed  to  be  present  at  the  inquiry,  should  be  deprived  of  the  assistance  of  an 

advocate,  in  how  much  worse  a  situation  is  he  placed  before  a  grand  jury, 

where  he  is  not  even  allowed  to  be  present  himself;  and  yet,  in  that  case, 

upon  a  bill  being  found,  a  warrant  immediately  issues,  upon  which  he  may  be 

deprived  of  his  liberty.     There  is  no  authority  which  has  been  cited  in  favor 

of  the  right  now  claimed,  and  the  state  of  the  law  at  the  time  when  the  statute 

of  Ph.  ^  M.  passed,  affords  a  strong  aigument  against  it,  for  at  that  period  the 

witnesses  for  a  prisoner  could  not  be  examined  upon  oath,  and  the  only  possible 

benefit  which  could  at  that  time  be  derived  firom  the  presence  of  an  advocate 

for  the  party  accused,  would  be  the  cross-examination  of  the  witnesses  for  the 

crown.     This,  however,  is  a  narrow  ground,  and  I  do  not  only  rely  upon  it  as  a 

foundation  for  my  opinion,  which  rests  upon  the  broad  ground  that  this  is 

entirely  in  the  discretion  of  the  magistrate,  and  cannot  be  claimed  as  a  right. 

HoLROYD,  J.  I  am  of  the  same  opinion,  that  the  right  claimed  cannot  legally 
*52l  ^^  supported.  A  magistrate,  *in  cases  like  the  present,  does  not  act  as 
a  r.ourt  of  justice;  he  is  only  an  ofiicer  deputed  by  the  law  to  enter  into 
a  preliminary  inquiry,  and  the  law  which  casts  upon  him  that  jurisdiction*  pre- 
sumes that  he  will  do  his  duty  in  inquiring  whether  the  party  ought  to  be  com- 
mitted or  not  The  claim  now  set  up  must  be  to  have  any  person  skilled  in 
the  law  pie^ent  at  the  inquiry;  for  the  plaintiff  cannot  rely  upon  Ms  legal  char- 
acter of  an  attorney.  This  claim,  therefore,  must  be  genersd ;  that  any  person 
skilled  in  tip  law  has  a  right  to  attend,  or  it  cannot  be  supported  at  all.  Then, 
can  such  a  general  claim  be  supported?  There  is  no  authority  in  the  books 
for  it,  nor  is  it  agreeable  to  the  usual  practice  in  such  cases.  It  certainly  may 
be  very  convenient  and  desirable,  in  many  instances  where  legal  doubts  arise, 
that  a  party  should  have  such  assistance,  but  that  alone  cannot  establish  the 
general  right ;  I  think,  therefore,  that  as  the  magistrate,  in  cases  like  the  pre- 
sent, only  commits  the  party  for  the  purpose  of  furtlier  answering  the  charge 
made,  the  present  claim  cannot  be  supported. 

Best,  J.  In  the  case  of  77^  ^f^g  v.  Borran^  this  Court  declared  that  an 
attorney  has  no  right  to  be  present  at  an  inquiry  before  a  magistrate  on  a 
charge  of  felony.  This  right  of  an  attorney  was  not  the  principal  point  then 
under  our  consideration,  and  I  therefore  should  not  feel  myself  precluded  by  tlie 
authority  of  that  case  from  again  examining  the  question.  I  cannot  discover 
any  ground  on  which  an  attorney  can  claim  a  right  to  attend  an  examinacion  of 
this  sort,  either  for  the  prosecution  or  the  prisoner.  What  authority  is  there  to 
*531  ^uppoi^  such  a  right?  We  have  been  referred  to  none,  *and  none  can 
-^  be  found.  It  cannot  be  contended,  that  the  common  law  acknowledges 
any  such  right.  It  is  however  aigued,  that  the  examination  of  a  prisoner  by  a 
magistrate,  under  the  statutes  of  Fh.  ^  M.^  is  a  judicial  inquiry,  and  that  there- 
fore tlie  prisoner  has  a  right  to  the  assistance  of  an  attorney.  But  the  history 
of  these  statutes  proves  that  they  were  not  intended  to  authorize  any  such  thing. 
The  preamble  to  the  1  and  2  Ph.  ^  M.  c.  13,  informs  us,  that  the  3  Henry  7. 
c.  5.  which  had  restrained  the  power  given  to  one  magistrate  by  1  Bic.  3.  c.  3. 
to  bail  persons  accused  of  felony,  had  not  prevented  single  magistrates,  by 
sinister  means,  from  setting  at  large  the  greatest  offenders.     This  statute,  afler 
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declaring  what  offences  shall  be  bailable,  and  the  manner  in  which  the  justices 
shall  proceed  in  admitting  them  to  bail,  directs,  that  before  the  justices  admit  to 
bail,  they  shall  take  the  examination  of  the  prisoner  and  the  information  of 
them  that  bring  him,  and  certify  them  to  the  justices  of  jail  delivery.     This 
statute  did  not,  however,  require  any  examination  to  be  taken  where  the  pris- 
oner was  committed.     I  think,  therefore,  that  the  principal,  if  not  the  only 
object  of  the  legislature,  in  passing  this  law,  was  to  require  information  to  be 
given  to  the  justices  of  jail  delivery  of  the  cases  in  which  the  magistrates  had 
admitted  prisoners  to  bail,  and  wsjb  not  to  institute  a  judicial  inquiry.     The 
information  thus  obtained  was  found  useful  on  the  trials  of  prisoners,  and,  there 
fore,  the  2  and  8  of  Ph.  4"  'AT.  e.  10,  extended  the  provisions  of  the  former  act 
to  the  cases  where  the  prisoner  was  committed ;  and  the  only  object,  as  it 
seems  to  me,  was  to  rive  assistance  to  the  judge  before  whom  the  prisoners 
were  to  be  tried;  and  so  far  was  this  examination  from  being  a  judicial 
inquiry,  *which  means  an  inquiry  in  order  to  decide  on  the  guilt  or     r-^^. 
innocence  of  the  prisoner,  that,  as  the  law  was  administered  a  few  years     ^ 
afler  the  passing  these  statutes,- the  justices,  even  where  it  appeared  that  a  pris- 
oner was  not  guilty,  were  not  to  dischaige  him  without  bail.     DaUon^  c.  164. 
The  modem  practice  is,  indeed,  different,  and  is  more  consistent  with  law  and 
humanity ;  and  I  refer  to  Dalian,  only  to  show  that  it  could  not  then  have  been 
the  opinion  of  the  profession  that  this  examination  was  any  thing  like  a  judicial 
inquiry.     It  has  been  argued  that  a  prisoner  under  examination  should  have 
the  assistance  of  an  attorney,  to  cross-examine  the  witnesses  for  the  crown,  the 
depositions  taken  being,  in  certain  cases,  evidence  against  him,  on  account  of 
his  having  had  an  opportunity  for  cross-examination.     But  this  does  not  mean 
cross-examining  by  counsel  or  attorney,  for  that  formeriy  was  not  allowed  to  a 
prisoner,  even  on  his  trial.     Hawkiru,  lib.  2.  c.  39.  9.  1.     Besides,  if  this 
right  exists,  there  can  never  be  any  private  examinations,  which  are  very  fre- 
quent, and  oflen  very  necessary  for  the  purposes  of  justice.     They  are  useful, 
not  merely  to  take  down  in  writing  such  evidence  as  is  to  be  offered  at  the  trial, 
but  to  find  where  further  evidence  may  be  obtained,  and  to  get  at  accomplices. 
These  objects  would  be  defeated  if  any  one  had  a  right  to  be  present  who  could 
convey  intelligence  of  what  had  passed.     It  may  be  said,  that  as  the  prisoner 
must  be  himself  present,  he  may  communicate  with  his  accomplices ;  but  the 
magistrates,  whilst  he  is  under  commitment  for  further  examination,  may  law- 
fully prevent  him  from  giving  intelligence  to  his  companions.     It  may  be 
extremely  hard  that  an  innocent  *person  should  be  confined  for  an  hour,     p^.  ,p 
when,  if  he  were  allowed  professional  assistance  and  witnesses,  be  could     ^    ^ 
demonstrate  his  innocence,  and  entitle  himself  to  his  discharge.     But  there  is 
no  rule,  however  wise,  that  does  not  produce  some  inconvenience  or  hardship 
and  the  question  always  must  be,  does  the  good  outweigh  the  evil.     Consider- 
ing how  many  desperate  offenders  might  escape  justice,  and  proceed  uninter 
rupted  in  their  guilty  career,  if  this  right  were  allowed,  I  have  no  hesitation  ir 
saying  that  it  ought  not  to  be  admitted,  and  that  we  ought  to  give  judgment  fos 
the  defendants. 

Judgment  for  the  defendants 
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HARVEY  et  ai.,  Assignees  of  M.  B.  HARVEY  and  J.  W.  HARVEY, 

Bankrupts,  t;.  RAMSBOTTOM  et  al. 

A  trader  having  been  arrested  on  the  20th  ilfay,  desired  hla.  servants  not  to  let  into  the  house 
any  persons  whom  they  did  not  know,  as  he  was  afraid  of  being  arrested  again.  On  the 
morning  of  the  21st,  the  doors  of  the  house  were  kept  shut,  and  no  person  was  admitted  until 
it  bad  been  ascertained  from  the  window  who  he  was :  Held,  that  an  act  of  bankruptcy  was 
committed  on  that  morning,  although  no  creditor  was  actually  denied. 

AssuxFsiT  for  money  had  and  received  by  the  defendants,  to  the  use  of  the 
plaintiffs,  as  assignees.  At  the  trial  before  Abbott^  C.  J.,  at  the  sittings  afler 
last  Hilary  term,  it  was  contended,  on  the  part  of  Uie  plaintiffs,  that  both  the 
bankrupts  had  committed  acts  of  bankruptcy  on  the  morning  of  the  21st  May, 
1814.  The  jury,  under  the  direction  of  the  Lord  Chief  Justice,  found  a  verdict 
for  the  plaintiffa,  and  it  was  agreed  that  the  damages  should  be  referred.  But, 
^5A1    on  a  motion  being  made,  on  the  part  of  the  defendants,  for  a  new  *trial, 

-'  on  the  ground  that  M.  B,  Harvey  had  not  committed  any  act  of  bank- 
ruptcy, the  court  directed  the  following  case. 

In  the  beginning  of  ilfoy,  1814,  and,  for  some  years  previously,  M,  B.  Har* 
vey  and  «/.  W,  Harvey  carried  on  business  as  bankers  at  Rochford  and  BiUeri" 
cay*  M,  B,  /Tarvey  lived  at  WxthmOy  which  is  25  miles  from  Rochford^  and  30 
mues  from  BUlericay^  On  the  16th  Mau^  in  that  year,  /.  W.  Harvey  committed 
an  act  of  bankruptcy,  by  absconding  witn  a  large  sum  of  money  belonging  to 
the  partnership.  On  the  20th  May^  M.  B.  Harvey  having  heard  of  h»  part- 
ner's absconding,  sent  for  two  of  his  private  tradesmen  at  WUham  and  paid 
their  bills,  stating  to  one  of  them  that  he  was  ruined,  and  did  not  wish  any 
tradesman  to  lose  any  thing  by  him.  In  the  evening  of  the  20th  May^  M,  B. 
Harvey  was  arrested  in  his  own  house  at  WUham  for  upwards  of  1400/.,  upon 
a  writ  against  him  and  /.  W.  Harvey ^  by  an  attorney,  whose  name  was  in  the 
warrant,  in  company  with  another  person.  M.  B,  Harvey  said  it  was  not  a 
partnership-debt ;  he  had  nothing  to  do  with  it,  and  desired  the  officer  to  let 
him  send  for  his  son,  2>.  W,  Harvey^  who  was  a  professional  man,  and  prom- 
ised the  officer  that  he  should  have  access  to  him  on  the  following  day.  Afler 
the  departure  of  the  officer,  M,  B,  Harvey  expressed  himself  angrily  to  his  ser- 
vants for  having  let  those  men  in ;  his  two  servants  assisted  him  to  bed,  and  he 
desired  them  not  to  let  any  person  into  the  house  Uiey  did  not  know,  stating 
that  he  was  afraid  of  being  arrested  again;  and  that  if  he  was  ruined  himself,  he 
did  not  wish  to  ruin  any  body  else  and  did  not  wish  to  have  any  body  bound  for 
^..-^     him.     In  consequence  of  this,  on  the  next  day,  the  21st,  the  ^servants 

-^  did  not  open  the  door  without  ascertaining  from  the  window  what  per- 
sons required  admission.  The  key  of  an  outside  gate  was  delivered  by  one 
7\im€r,  who  used  to  work  in  the  garden,  to  one  of  the  servants  in  the  house. 
The  servants  kept  the  house  in  this  way  until  D,  W.  Harvey^  the  son  and 
attorney  of  the  bankrupt,  arrived  in  the  aflemoon  of  the  next  day,  Saturday  the 
21st,  but  no  persons  called  upon  the  said  M,  B,  Harvey  during  that  time.  On 
that  day,  after  Z>.  W,  Harvey  arrived,  he  went  to  the  officer  who  went  up  with 
him  to  M,  B,  Harvey's  house,  and  a  bail  bond  was  given  immediately.  One 
of  Uie  plaintiffs  came  that  day,  and  a  Mr.  Medina  called  about  nine  o'clock  in 
the  evening,  and  rang  at  the  bell  and  was  let  in.  He  asked  to  see  Z>.  W.  Har- 
vey, The  latter  ha^  directed  the  servant,  in  the  presence  and  hearing  of  M. 
B.  Harvey^  not  to  let  him,  M.  B,  Harvey^  be  seen,  and  desired  that  he  might 
be  got  up  stairs  immediately.  D,  W,  Harvey  was  told  that  Medina  had  asked 
for  him,  and  he  went  to  talk  to  Medina^  and  said  that  he  would  keep  him  in 
talk  while  the  servants  got  their  master,  who  was  old  and  paralytic,  up  stairs. 
M.  B,  Harvey  went  up  stairs  most  part  of  the  way  by  himself,  which  he  had 
not  done  before  since  his  iUness ;  he  went  without  his  stick,  he  had  been  ill  two 
or  three  weeks,  and  had  never  got  well  since.    Medina^ s  dealing  with  the  bank 
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rupts  was  this ;  he  had  exchanged  an  acceptance  with  the  bankrupts  .for  his 
accommodation  for  2000/.  a  few  days  before,  and  he  went  to  inquire  about  the 
acceptance.  He  inquired  for  Z>.  fr,  Harvey^  and  asked  what  was  become  of 
his  bill,  as  he  wished  to  get  it  back ;  and  the  latter,  knowing  the  nature  of  his 
inquiries,  and  that  he  had  no  claim  upon  his  father,  and  thinking  his  father  too 
ready  *to  communicate,  and  that  he  miffht  be  entrapped  by  him,  wished  p,-g 
Medina  not  to  see  him.  When  Medina  was  gone,  M.  B.  Harvey  ^ 
returned  down  stairs  to  supper.  On  the  Sunday^  the  22d,  the  servants  left  the 
door  open  as  usual,  understanding  that  no  arrest  could  take  place  on  that  day. 
D,  W.  Harvey  went  away  on  that  day.  On  Monday^  the  23d  of  May^  the 
doors  were  kept  fast  all  the  day,  and  on  7\ie«(fay,  the  24th,  M.  B,  liarvey 
left  his  house  at  Wttham^  and  went  to  Bochford^  to  the  house  of  /.  fF,  Harvey, 
for  the  purpose  of  paying  the  notes  of  the  house,  and  he  continued  there  Tisibie 
to  every  body,  and  paid  all  the  notes  that  appeared  until  no  more  were  brought 
forward.  He  then  returned  to  ffitham.  On  the  24th,  the  defendants  made  a 
large  advance  of  cash  to  M.  B,  Harvey.  The  question  for  the  opinion  of  the 
Court  was,  whether  M.  B.  Harvey  committed  any  act  or  acts  of  bankruptcy 
under  the  circumstances,  and  if  he  did,  at  what  time  the  interest  of  the  assignees 
by  relation  to  the  act  of  bankruptcy  accrued. 

F.  Pollock^  for  the  plaintiff.  M,  B.  Harvey  committed  an  act  of  bankruptcy 
on  the  morning  of  the  21st. ;  for  he  gave  orders  to  his  servants  not  to  let  any 
persons  in  whom  they  did  not  know,  saying  he  was  afraid  of  being  arrested, 
and  on  the  following  day  the  house  was  shut  up.  In  Uoyd  v.  Heaihcote,  it 
was  held,  that  the  act  of  a  trader  giving  a  general  order,  2  Brod,  ^  Bing.  388, 
to  be  denied  to  all  comers,  was  sufficient  evidence  of  a  beginning  to  keep  house 
with  intention  to  delay  creditors,  and  that  a  beginning  to  keep  house  with  such 
intention,  constituted  *an  act  of  bankruptcy,  although  no  creditor  were  p^^-g 
actually  delayed.  He  also  cited  Bayly  v.  Schqfield,  I  M.  ^  S.  338,  ^ 
and  Chenoweth  v.  Hay^  I  M.  ^  S.  676,  and  Bobertson  v.  Idddell,  9  East^  487 

Parkej  contra.  To  constitute  an  act  of  bankruptcy,  there  must  be  some  act 
done  by  the  trader,  accompanied  with  an  intention  to  delay  his  creditors.  Here 
the  act  relied  upon  is  a  beginning  to  keep  house ;  now  that  means  either  the 
actual  excluding  of  creditors  altogether  from  the  house;  or  the  bankrupt's 
removing  from  that  part  of  the  house  to  which  creditors  usually  have  access. 
Now  here  the  place  from  which  all  persons  were  excluded  on  the  21st  May, 
was  not  the  usual  place  of  business  of  the  trader,  and  that  distinguishes  this 
from  all  the  other  cases.  In  order  to  constitute  a  beginning  to  keep  house  by 
an  exclusion  of  creditors  altogether,  there  must  not  only  be  an  order  by  the 
bankrupt  to  deny  him  to  creditors,  but  an  actual  denial.  Here  the  order  was 
not  to  deny  the  bankrupt  to  creditors  only,  but  to  all  persons ;  and  it  was  given 
by  an  aged  and  infirm  person,  who  had  been  alarmed  in  consequence  of  having 
been  arrested.  This,  therefore,  can  hardly  be  construed  into  an  order  to  deny 
him  to  creditors.  But  no  creditor  was  actually  denied.  Now  an  order  by  a 
trader  to  deny  him,  is  not  an  act  of  bankruptcy,  unless  there  be  an  actual  de- 
nial. Jackmar  v.  Nightingale,  Bull,  N.  P,  40,  Hawkes  v.  Saunders,  Cooke's 
Blmt.  Laws,  174,  Garret  v.  Moule,  5  T.  B.  675.  In  Dudley  v.  Vaughan, 
1  Campb.  271,  Lord  *EUenborough  held  that  there  must  be  a  denial  to  p^g^ 
a  creditor  who  asked  to  see  the  bankrupt  personally,  and  that  a  denial  to  ^ 
a  creditor  who  merely  demanded  payment  of  a  debt,  without  asking  to  see  the 
bankrupt,  was  not  evidence  of  a  beginning  to  keep  house ;  and  in  Garret  v 
Moule,  it  was  held,  that  a  keeping  house  without  an  actual  denial  to  a  creditui, 
was  not  an  act  of  bankruptcy.  [Bayley,  J.  In  Uoyd  v.  Heaihcote,  But^ 
rough,  J.,  upon  whose  award  the  question  in  Garret  v.  Moule  was  raised,  con- 
sidered that  that  case  was  overruled  by  the  case  of  Bobertson  v.  Liddellj]  In 
Heylor  v.  Hall,  Palmer,  325,  it  was  held,  that  a  man's  keeping  his  house  for 
a  long  time,  did  not  constitute  an  act  of  bankruptcy ;  and  that  case  is  recognised 
ki  Bacon* 8  Mr,  tit,  Bankrtq>tcy.    If  a  mere  order  to  deny  a  trader  to  creditors, 
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uimocompanied  with  an  actual  denial,  be  an  act  of  bankruptcy,  this  consequence 
will  follow,  that  if  a  trader  were  to  order  his  servants  not  to  admit  his  creditors 
generally,  and  afterwards  changed  his  mind,  and  all  creditors  were  admitted  to 
see  him,  that  would  be  an  act  of  bankruptcy. 

Abbott,  C.  J.  I  was  surprised  to  find,  upon  reading  this  case,  that  the  court, 
upon  the  motion  for  a  new  trial,  had  ordered  the  facts  to  be  stated  in  a  special 
case;  for  when  we  advert  to  the  words  of  the  statute,  1  Jac*  1.  c*  15.  «.  2.,  it 
is  impossible  to  doubt,  that  a  trader  who  intends  to  delay  lus  creditors,  either 
by  keeping  house,  or  otherwise  absenting  himself,  is  guilty  of  an  act  of  bank- 
ruptcy, although  no  creditor  be  thereby  actually  delayed.  The  words  are  ''  that 
*6l1     ^^^'y  ^der  *who  shall  begin  to  keep  his  house,  or  otherwise  absent 

^  himself,  to  the  intent  or  whereby  lus  creditors  shall  or  may  be  defeated 
or  delayed,  shall  be  adjudged  a  bankrupt.  Now  did  not  the  bankrupt  begin  to 
keep  house  as  a  mode  of  absenting  himself  with  an  intent  to  delav  his  creditors  ? 
It  appears  that  M*  B*  Harvey  having  been  arrested  on  the  20th  May^  desired 
lus  servants  not  to  let  into  the  house  any  person  whom  they  did  not  know, 
stating  as  a  reason  Uiat  he  was  afraid  of  being  arrested  again.  On  the  morning 
of  the  21  St  of  May^  the  servants  act  upon  this  order,  and  no  persons  are  a£ 
mitted  into  tlie  house  until  it  had  been  first  ascertained  from  the  window  who 
they  were.  It  is  impossible  to  doubt,  upon  this  statement  of  facts,  that  there 
was  a  beginning  to  keep  house,  to  the  intent,  and  whereby  creditors  might  be 
delayed,  on  the  morning  of  the  21st  Majh  when  the  doors  were  kept  closed, 
although  in  fact  no  creditor  then  called.  The  case  of  Lbyd  v.  Heaihcoie  is  an 
authority  expressly  in  point. 

Judgment  for  plaintiff. 


GIRDLESTONE  v.  ALLAN. 

The  17  G,  3.  e.  26.  a.  4,  is  not  iinpermtive  on  the  court,  but  it  is  in  their  discretion  either  to  va- 
cate the  securities  given  for  an  annuity  in  case  of  a  violation  of  that  clause  of  the  act,  or  to  do 
so  on  certain  terms,  or  to  refuse  to  do  so,  according  to  the  cireamstances  of  each  particular 


Marrtat  had  obtained  a  rule  to  show  cause  why  the  indenture  whereby  the 
defendant  had  granted  an  annuity  of  1050/.  to  the  plaintifi',  and  the  bond  and 
warrant  of  attorney  given  to  secure  the  same,  should  not  be  delivered  up  to  be 
cancelled,  and  the  judgment  entered  upon  the  warrant  of  attorney  be  vacated 
*fl2l  '^^^  ground  of  the  application  was,  that  part  of  the  'consideration  money 
-*  for  the  purchase  of  the  annuity  had  been  returned  to  the  plaintiff,  con- 
trary to  the  statute  17  G.  3.  c.  26.  s.  4.  It  appeared  that  the  plaintiff,  who 
was  an  attorney,  and  in  partnership  with  two  others  of  the  name  of  Bellamy ^ 
had  negociated  the  annuity  for  the  defendant,  and  had  ultimately,  in  conjunction 
with  one  James  Waiaoih  become  the  grantee  of  it  himself.  The  consideration 
money  was  duly  paid,  and  the  defendant  then  repaid  to  the  plaintiff  the  amount 
of  the  bill  of  costs  of  the  plaintiff  and  his  partners  for  procuring  the  annuity. 
The  bill  contained  the  following  chaige.  ^Fee  on  negociating  the  annuity,  and 
for  many  letters  to  ^ou  and  Mr.  Corfieid^  and  attending  on  Mr.  fFaison  thereon, 
at  10  s.  per  cent.,  85/.*'  The  affidavits  in  answer  negatived  all  fraud  on  the 
part  of  the  plaintiff,  and  stated,  that  the  bill  was  bona  fide  for  work  done  for  the 
defendant,  and  the  charges  fiiir  and  reasonable ;  and  that  the  money  returned 
by  the  defendant  was  not  appropriated  to  the  plaintiff,  but  carried  to  the 
genera]  funds  of  the  firm,  and  that  no  part  of  it  was  received  by  Watson  at 
alL  On  showing  cause,  the  plaintiff  offered  to  reduce  the  annual  payment  to 
700/.^  and  the  only  question  was,  whether  it  was  imperative  on  the  court  to 
vacate  the  securities,  or  discretionary  with  them  to  refuse  to  do  so  on  the  terms 
oSbfed* 
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Scarlett  and  Campbdl  showed  cause,  and  contended  that  this  was  an  appli- 
cation to  the  discretion  of  the  court;  and  in  support  of  that  position  they  referred 
to  Barber  y.  GamMn^  4  J9.  4^  a^.  281,  and  Uie  cases  there  cited. 

*MarryeU  and  Mraham,  contra.  The  act  is  imperatiVe :  the  words  r-^^n 
are,  that  m  case  any  part  of  the  consideration  money  be  returned  to  the  ^ 
party  advancing  the  same^  it  shall  and  may  be  lawful  for  the  court  to  order,  Sic, 
Now  where  the  act  to  be  done  is  for  the  public  benefit,  these  words,  *4t  shall 
and  may  be  lawful,"  in  an  act  of  parliament,  are  to  be  construed  as  impera- 
tive on  the  court.  Here  it  is  for  the  public  benefit;  for  it  is  for  the  protection 
of  needy  persons  from  the  unreasonable  demands  of  those  who  would  other- 
wise take  an  unfair  advantage  of  their  necessities.  The  case  of  Barber  v. 
Chmaon^  was  not  heard  by  the  full  court,  and  was  only  the  opinion  of  two 
judges  as  to  this  point. 

i^BOTT,  C.  J.  The  only  question  here  is,  whether  this  act  of  parliament 
be  imperative  on  the  court,  or  whether  we  have  a  discretionary  power  vested 
in  us.  I  think  that  we  have  a  discretionary  power.  In  Cook  v.  Towtr^  1  Taunt* 
872.,  the  Court  of  Common  Pleas  came  to  this  conclusion,  and  there  Lord  C. 
J.  Mansfield  puts  fraud  as  the  ground  on  which  alone  the  court  ought  to  inter- 
fere ;  and  Mr.  Justice  Chambre,  speaking  of  this  section,  sa3rs,  ^  The  expres- 
sion in  the  three  preceding  sections  is,  that  the  instrument  shall  be  wholly  null 
and  void :  the  fourth  only  says  that  it  shall  and  may  be  lawfiil  for  the  court  to 
cancel  the  deeds,  which  is  of  a  very  different  import.  Where  these  words 
have  been  considered  imperative,  they  have  been  so  held  from  the  nature  of  the 
case.  It  is  in  this  case  discretionary  with  the  court,  whether  they  will  enter- 
tain the  application."  *Since  that  case  was  decided,  several  others  p^^. 
came  before  that  court,  in  which  they  set  aside  the  annuities  on  certain  ^ 
terms  which  could  not  have  been  imposed  if  the  act  had  been  imperative  on 
them.  And  the  case  of  Barber  v.  Gamson^  decided  by  my  brothers  Bayley 
and  Holroydy  in  this  Court,  is  to  the  same  effect.  With  that  decision  I  entirely 
concur,  and  I  think  it  would  be  most  mischievous  if  we  were  to  construe  the 
act  as  imperative  on  us  to  vacate  securities  of  this  nature  on  motion.  The 
objection  in  this  case  is  a  very  critical  one  on  the  part  of  the  defendant.  It  is  not, 
however,  necessary  to  decide  as  to  its  validity,  for  I  am  clearly  of  opinion  that 
we  ought  to  discharge  the  present  rule  on  the  terms  offered  by  the  plaintiff. 

Per  Curiam.  Rule  discharged  on  the  plaintiff  undertaking  to  reduce  the 
annuity  to  700/. 


The  KING  r.  The  Justices  of  CUMBERLAND. 

A  claute  in  a  private  incloaure  act,  declaring  that  no  item  or  charge  in  the  accounts  of  the  com- 
miaaionera  shall  be  binding  to  the  parties  concerned,  or  valid  in  law,  unless  the  same  shall 
have  been  daly  allowed  by  a  justice  of  peace  in  the  manner  therein  pointed  out ;  does  not  take 
away  an  appeal  given  by  a  subsequent  clause  *'  to  the  party  grieved  by  any  thing  done  in  pur- 
suance of  that  or  the  general  inclosure  act,  (other  than  and  except  such  determinations  as 
were  by  that  or  the  general  inclosure  act  declared  to  be  binding,  final,  and  oonclusivet*')  i2»6 
allowance  of  the  accounts  by  a  justice  not  ialling  within  this  exception. 

Bt  an  act  passed  in  the  50  G.  8.  for  inclosing  lands  in  the  parish  of  Gos- 
forthj  in  the  county  of  Cumberland^  and  in  which  the  general  inclosure  act,  41 
G,  3.  c.  109,  was  recited.  **It  was  enacted,  that  once  at  least  in  every 
♦year,  during  the  execution  of  that  act,  (such  year  to  be  computed  from  r-,-. 
the  day  of  the  passing  thereof,)  the  commissioners  should,  and  they  were  ^ 
thereby  required,  to  make  a  true  and  just  statement  or  account  of  all  moneys  by 
them  received  and  expended,  or  due  to  them  for  their  own  trouble  and  expenses 
in  the  execution  of  that  or  the  recited  act ;  and  such  statement  and  account, 
when  so  made,  together  with  the  vouchers  relating  thereto,  should  be  by  them 
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laid  before  one  of  his  majesty's  justices  of  the  peace  for  the  said  county  of  Cumr 
htrland^  (not  interested  in  the  said  division  and  inclosure,)  to  be  by  him  exam- 
ined and  balanced:  and  such  balance  should  be  by  such  justice  stated  in  the 
book  of  accounts  to  be  kept  in  the  office  of  the  clerk  of  the  commissioners ;  and 
no  charge  or  item  in  such  accounts  should  be  binding  to  the  parties  concerned, 
or  valid  in  law,  unless  the  same  should  have  been  duly  allowed  by  such  jus- 
tice." And  by  a  subsequent  clause  it  was  enacted,  that,  *'if  any  person  should 
think  himself  aggrieved  by  any  thing  done  in  pursuance  of  that  act,  or  the  recited 
act,  (other  than  and  except  such  determinations  as  were  by  that  or  the  said  re- 
cited act  declared  to  be  binding,  final,  and  conclusive ;  and,  except  in  such  cases, 
where  an  issue  at  law  was  thereinbefore  authorized  to  be  tried,)  then  he  might  ap- 
peal to  the  general  quarter  sessions  of  the  peace,  ^.  &c."  In  pursuance  of  the 
first  of  these  clauses,  the  commissioners  on  the  18th  of  JUToy,  1822,  made  out 
an  account  of  moneys  expended  by  them  in  the  execution  of  me  act,  and  laid  it, 
together  with  all  necessary  vouchers,  before  one  of  his  majesty's  justices  of  the 
peace  for  the  county,  (not  interested  in  the  inclosure,)  by  whom  it  was  exam- 
ined, balanced,  and  allowed.  At  the  Midsummer  sessions  certain  persons, 
^SBl     interested  in  *the  inclosure,  appealed  against  that  allowance.     It  was 

-^  then  objected  for  the  commissioners,  that  the  Court  of  Quarter  Sessions 
had  no  jurisdiction,  but  the  justices,  there  assembled,  received  and  heard  the 
appeal,  imd  made  an  order  thereupon,  disallowing  several  items  included  in  the 
account  as  it  was  or^^inaily  allowed. 

The  SoHcitor-Gmsral  now  moved  for  a  writ  of  ceriiorarij  to  remove  that 
order  of  sessions  into  this  Court  for  the  purpose  of  having  it  quashed,  and  con- 
tended that  the  order  ought  not  to  have  been  made ;  for  although  the  clause,  re- 
lating to  the  accounts  of  the  commissioners,  does  not  expressly  state  that  they 
are  to  be  binding  and  conclusive,  when  balanced  and  allowed  in  the  manner 
there  pointed  out,  yet  that  must  be  inferred,  for  to  say  that  the  accounts  shall 
not  be  binding  until  allowed,  is  in  effect  saying,  that  when  allowed  they  shall 
be  binding.  Then  the  clause  giving  an  appe^  in  certain  cases,  except  those 
determinations  which  were  by  that  act,  or  the  general  inclosure  act,  (therein 
redied,)  declared  to  be  binding,  final,  and  conclusive ;  and  there  is  no  clause  in 
the  whole  of  this  act  to  which  that  exception  can  apply,  unless  it  be  held 
applicable  to  the  allowance  of  the  accounts  by  a  sinfi^e  justice,  which  argument 
was  much  relied  upon  by  Lord  EUenborough^  in  The  King  v.  The  CommiS" 
sianers  of  Dean  Indosure^  2  ilf •  ^  S,  80.  Here  the  act  appoints  a  single 
justice  as  the  tribunal  before  which  the  accounts  are  to  be  settled;  his  decision  is 
therefore  conclusive,  according  to  Boyfidd  v.  Porter^  13  EaaU  200. 

Abbott,  C.  J.  I  think  that  we  cannot  by  inference  exclude  the  operation 
*fi7l  ^^  ^^  appeal  clause  of  this  act  *There  is  no  positive  enactment  that 
^  the  allowance  of  the  commissioners'  accounts,  by  a  single  justice,  shall 
be  final  and  conclusive.  Now  it  appears  to  me,  that  the  words  '*  binding,  final, 
and  conclusive,"  in  the  excepting  part  of  the  appeal  clause,  must  be  confined  to 
those  proceedings  which  are  made  binding,  final,  and  conclusive,  by  some 
affirmative  declaration  in  the  statute.  There  is  no  such  declaration  as  to  the 
matter  in  question,  and  the  whole  argument,  in  support  of  the  motion,  is 
founded  upon  inference  alone.  I  am  ^erefore  of  opinion,  that  the  justices  at 
sessions  had  jurisdiction,  and  did  right  in  hearing  the  appeal. 

HOI.TIIOTD,  J.*  If  that  which  has  been  contended  for  were  a  necessary  in- 
ference, there  would  be  much  weight  in  the  Solicitor-General's  alignment,  but 
that  ifl  not  by  any  means  the  case.  It  is  true,  the  act  in  question  excepts  out 
of  the  appeal  cluise  those  determinations,  which  are  by  that  act,  or  the  general 
inclosure  act  therein  recited,  declared  to  be  binding,  final,  and  conclusive ;  but 
the  clause  relating  to  the  allowance  of  the  accounts,  contains  no  declaration  that 
when  aUowed  they  shall  be  binding,  final,  and  condusive.    The  words  there 

^BojfUy,  J.  was  in  the  Bail  Court. 
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used  are,  ^  no  chai^  or  item  in  such  accounts  shall  be  binding  to  the  parties 
concerned,  or  valid  in  law  unless  the  same  shall  have  been  duly  ulowed."  Now 
the  utmost  effect  which  can  be  given  to  those  words  appears  to  be  this,  diat  the 
allowance  of  the  accounts,  in  the  mode  pointed  out,  shall  be  binding  if  not 
appealed  from. 

*Be8t,  J.  I  think  it  quite  clear  that  the  appeal  is  not  taken  away  r-^^^ 
in  this  case.  The  allowance  of  the  accounts  cannot  be  considered  as  ^ 
a  judicial  decision  of  the  justice,  which  disposes  of  the  case  of  Boyifield  v. 
Porter.  In  the  case  of  7ne  King  v.  7^  Commisnonern  of  Dean  Inclomrey 
which  has  been  referred  to,  the  enactment  was,  that  the  *'  commissioners  should 
order  and  finally  direct"  as  to  the  matter  in  dispute :  here  the  act  says  that  no 
accounts  shall  be  binding  or  valid  unless  allowed,  which  words  cannot  have  the 
same  operation  as  the  other  expression.  The  true  meaning  of  them  is,  that 
the  allowance  shall  be  valid  and  binding  unless  overthrown  by  appeal. 

Ride  refused. 


WOOLLEY,  Executrix,  &c.  v.  KELLY  et  al. 

In  an  action  against  several  defendants,  a  verdict  was  taken  for  the  plaintiff  for  4001.  damages, 
subject  to  a  point  of  law,  reserved  for  the  opinion  of  the  coart ;  and  in  case  that  point  shoald 
be  determined  in  favor  of  the  plaintiff,  then  subject  to  the  award  of  a  barrister  as  to  the 
damages.  The  point  of  law  having  been  decided  in  favor  of  the  plaintiff,  the  arbitrator  hav- 
ing been  consulted  by  one  of  the  parties  in  the  cause,  declined  proceeding  in  the  reference. 
One  of  the  defendants  refused  to  name  any  other  arbitrator.  Under  these  circumstances  the 
court  ordered  judgment  and  execution  to  issue  against  that  defendant  for  the  damages  found 
by  the  jury,  unless  he  would  consent  to  refer  the  damages  to  some  other  arbitrator. 

A  R17LE  nisi  had  been  obtained,  calling  on  the  defendant,  JTeZ/y,  to  show 
cause  why  the  plaintiffs  should  not  be  at  liberty  to  issue  execution  against  him 
for  the  value  of  tlie  goods  for  which  this  action  was  brought,  or  why  the  arbi- 
trator named  in  the  order  of  reference  in  this  cause,  should  not  be  at  liberty  to 
name  another  arbitrator.  It  appeared  by  the  affidavits,  that  in  December,  1821, 
a  verdict  was  found  for  the  plaintiff*  for  *400/.,  liberty  being  reserved  p^^g 
to  the  defendants  to  move  to  enter  a  nonsuit,  and  in  case  the  court  *- 
should  think  that  the  defendants  had  no  ground  for  the  application,  then  it  was 
to  be  referred  to  a  barrister  to  ascertain  the  amount  of  the  damages.  A  rule 
for  entering  a  nonsuit  was  obtained,  but  afterwards  discharged.  6  B.  ^  w9, 
744.  The  parties  attended  the  arbitrator  on  the  21st  of  June,  when,  on  its 
being  suggested  that  the  arbitrator  had  been  consulted  as  counsel  in  the  cause, 
he  declined  proceeding  with  the  reference.  The  defendant,  Kdly,  having 
refused  to  name  another  arbitrator,  the  plaintiff*,  in  this  term,  obtained  the  above 
rule,  affainst  which 

JlrMold  now  showed  cause,  and  contended  that  the  Court  had  no  power  to 
compel  the  defendant,  KeUy,  to  name  another  arbitrator;  that  it  was  con- 
trary to  justice  that  execution  should  issue  for  the  sum  for  which  the  verdict 
was  taken,  no  inquiry  having  taken  place  as  to  the  value  of  the  goods.  The 
consequence,  therefore,  must  be,  that  the  case  must  go  down  to  another  trial, 
when  the  defendant  expected,  by  other  evidence,  so  to  alter  the  facts  proved  at 
the  former  trial,  as  to  obtain  a  verdict. 

Per  Curiam,  Where  a  verdict  is  taken  for  the  plaintiff*,  with  damages, 
judgment  and  execution  follow  of  course,  unless  some  special  cause  be  shown 
to  the  contrary.  Where  the  verdict  is  taken,  subject  to  a  reference,  the  court 
will,  upon  the  application  of  the  defendant,  prevent  the  plaintiff  from  entering 
up  judgment,  or  issuing  execution.  It  lies,  however,  upon  the  ^defend-  p,^^ 
vit  to  show  to  the  court  some  sufficient  reason  why  judgment  and  exe-  *- 
cution  should  not  follow  the  verdict.  Does  the  defendant,  JKeUy,  in  this  case, 
•^ow  any  such  sufficient  cause?    He  agreed  at  the  trial  to  refer  the  quantum 
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of  daii«age  to  a  banister,  who^  from  motives  of  delicacy,  refused  to  act  as 
referee.  The  defendant  then  refuses  to  name  any  other  arbitrator,  and  wishes 
to  make  the  breach  of  his  agreement  to  refer  a  ground  for  staying  judgment  and 
execution ;  but  that  certainly  is  not  a  sufficient  ground ;  and  tlierefore,  unless  the 
defendant  consent  to  refer  the  quantum  of  damages  to  some  other  barrister,  let 
judgment  be  entered  up,  and  execution  issue  for  the  damages  awarded  by 
the  jury. 

The  defendant  then  consented  that  the  question  of  damages  should  be 
referred  to  another  arbitrator. 

Rule  accordingly. 


ELUS  V.  ARNISON. 

By  an  inclosiire  act  it  was  enacted  that  the  allotments  in  lieu  of  tithea  should  be  inclosed  and 
fenced  on  all  such  parts  and  aidea  as  ahoold  not  be  directed  to  be  fenced  by  any  other  proprie- 
tor, or  aa  should  not  adjoin  to  any  inclosed  landa,  or  be  bounded  by  anv  ri^er  or  other  gujfi' 
eiemt  fence  in  the  judgment  of  the  commissioners.  A  diich,  which  haa  been  immemorialiy 
the  only  boundary  between  the  common  and  adjoining  townships,  is  a  fence  within  the 
meaning  of  the  act. 

Bksidbs  the  issues  in  law  in  this  case,  upon  which  judgment  was  given  upon 
demurrer,  {ante  Vol.  V./y.  47,)  there  were  two  issues  in  ^t,  one  of  which  was, 
whether  the  allotment  made  to  the  plaintiff  was  inclosed  and  fenced,  according 
to  the  act  of  parliament,  in  the  manner  therein  prescribed,  in  such  parts  thereof 
as  were  not  directed  to  be  fenced  by  any  other  proprietor,  or  as  did  not  adjoin 
any  inclosed  lands,  or  as  were  not  bounded  by  a  river,  or  some  other  sufficient 
^.-.     fence,  in  the  judgment  of  the  said  commissioners.     The  following  *was 

-^  the  cUuse  of  the  act  in  question.  ^  And  be  it  further  enacted,  mat  the 
several  allotments  which  shall  be  made  to  the  said  B,  Lord  Hotham  and  Sir  O 
H.  F.  Berkeley^  and  S»  Doyley^  as  impropriators  as  aforesaid,  and  to  the  said 
W.  JSlUsj  or  Kis  successors,  for  or  in  respect  of  any  messuages  or  clebe  lands 
belonging  to  the  said  church  of  the  said  parish  of  JSast  Maulsey^  and  in  lieu  of 
tithes  within  the  said  parish,  shall  be  inclosed  and  fenced  on  aU  such  parts  and 
sides  as  shall  not  be  directed  to  be  fenced  by  any  other  proprietor,  or  as  shall 
not  adjoin  to  any  inclosed  lands,  or  be  bounded  by  any  river,  or  other  sufficient 
fence,  in  the  judgment  of  the  said  commissioners,  with  good  thriving  quicksets, 
guarded  on  both  sides  in  a  substantial  and  proper  manner,  with  proper  ditches, 
and  good  and  substantial  stiles  and  carriage-gates,  where  necessary,  for  the  con- 
venient occupation  thereof;  and  the  whole  costs  and  expenses  of  making  and 
keeping  such  fences,  stiles,  and  gates  in  good  repair  for  seven  years,  shdl  be 
deemed  and  considered  as  part  of  the  expenses  of  carrying  this  act  into  execu- 
tion, and  shall  be  borne  and  defrayed  accordingly,  by  the  persons  whose  lands 
and  grounds  in  the  said  several  parishes  shall  be  discharged  from  tithes  by 
virtue  of  this  act,  in  such  parts  and  proportions  as  the  said  commissioners  shall 
order  and  direct ;  and  such  fences  shall,  afler  the  expiration  of  the  said  term  of 
seven  years,  be  maintained  and  kept  in  repair  by  such  peraon  or  persons  as  the 
said  commissioners  shall,  in  and  by  their  said  award,  order  and  direct  At  the 
trial  of  the  cause  before  Abbott^  G.  J.,  at  the  Middlesex  sittings  after  last  Hilary 
term,  it  appeared  that  in  one  part  of  the  allotment  made  to  the  plaintiff,  the 
only  fence  was  an  old  deep  ditch  or  drain,  which  had  been  immemorialiy  the 
*721     ^^y  boundary  in  that  part  between  the  ^commons  and  the  two  adjoin- 

^  ing  townships.  There  was  no  hedge  or  rail,  or  any  thing  else  protect- 
ing the  ditch ;  but  it  was  sworn,  by  the  surveyor  to  the  commissioners,  that,  in 
the  judgment  of  the  commissioners,  the  ditch  alone,  in  its  then  state,  was  a  suf- 
ficient fence.  The  Lord  Chief  Justice  was  of  opinion,  that  this  act  of  parlia- 
ment must  be  construed  with  reference  to  the  provisions  of  the  general  inclo* 
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sure  act,  41  G.  3.  c.  109,  and  that  if  so  conatnied,  a  mere  ditch  could  not  be  a 
fence  within  the  meaning  of  the  act ;  and  sectiona  25, 26,  and  27,  were  particu' 
larly  referred  to.  He  accordingly  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  on  that  issue,  but  reserved  liberty  to  the  defendant's  counsel  to  move  to 
enter  a  verdict  for  the  defendant  upon  that  issue,  if  the  court  should  be  of 
opinion  that  a  ditch  could  be  considered  to  be  a  fence  within  the  meaning  of  the 
«ct.  D,  F,  Jtmes  obtained  a  rule  niii  in  Easter  term,  in  pursuance  of  the  leave 
reserved,  and  contended,  that  the  jury  liaving  found  that  the  ditch  was  in  fact  a 
sufficient  fence,  in  the  judgment  of  the  commissioners,  the  only  question  was, 
whether,  in  point  of  law,  a  ditch  could  be  a  fence  within  the  meaning  of  this 
particular  act  of  parliament*  It  is  true  that  the  general  inclosure  act,  41  G.  3. 
c.  109,  (U.  K.,)  contains  certain  provisions  as  to  hedges,  posts,  and  rails,  &c.,  but 
it  does  not  say  that  nothing  shall  be  considered  as  a  fence,  save  a  hedge,  or  a 
regular  protection  by  posts  and  rails ;  on  the  contrary,  the  27th  section  of  the 
general  act  speaks  of  inclosures  being  *^  fenced  by  a  mounds  brooks  or  rivtdet.** 
The  strict  definition  of  the  term  *'  fence''  means  nothing  more  than  a  sufficient 
guard  to  fend  or  keep  off,  or  shut  out.  The  clause  in  question  in  this  particular 
act  speaks  expressly  of  a  **  river  or  other  ^sufficient  fence.^*  The  p^.» 
ditch  in  question  has  been  immemorially  the  only  fence,  in  this  sense  ^ 
of  the  word,  between  the  adjoining  commons,  and  also  between  the  adjoining 
townships,  as  far  as  living  memory  goes.  In  Lineolnahire  ditches  are  very 
common  fences. 

The  Solicitor'General  and  •/.  Farke  now  showed  cause.  A  fence  within 
the  meaning  of  this  act  of  parliament  must  be  taken  to  be  some  better  protec- 
tion than  a  mere  ditch.  The  sides  of  the  ditch  may  fall  in,  or  be  trodden  by 
cattle,  so  as  very  shortly  to  be  no  barrier.  Some  guard  elevated  above  the  sur- 
face of  the  ground  should  at  least  be  required.  [Sest^  J.  CalUa^  in  his  Read- 
ing on  Setoera^  p.  03,  mentions  ditches  as  one  of  the  several  matters  of  defence 
which  the  statute  of  sewers  maintaineth ;  and  in  p.  81,  he  speaks  of  ditches, 
among  the  anciently-acknowledged  fences,  dividing  lordships,  &c. ;  and  refers  to 
a  case  in  the  Year^booke^  12  aen.  4.  7,  against  the  master  of  St.  Marks^  in 
Bristol^  respecting  an  ancient  ditch  there ;  and  he  instances  Fosdikt,  an  old 
ditch  in  the  north-east  part  of  the  city  of  York$  Caredike,  m  Lincolnshire;  the 
DeviPa  dike^  on  Newmarket-heathy  and  fFansdike^  in  ffUtshirCj  which  in  some 
parts  divides  two  counties.]  This  act  of  parliament  must  be  construed  with 
reference  to  the  general  inclosure  act,  and  by  that  act  it  appears,  that  the  legis- 
lature considered  either  a  mound  or  a  hedge,  or  at  least  posts  and  rails,  to  be 
necessary  for  an  effectual  fence.  The  instances  put  by  CaUis  are  of  certain 
ancient  and  very  considerable  ditches,  and  it  is  too  much  to  infer,  from  the  men- 
tion of  these  particular  instances,  that  any  ditch  may  be  a  fence.  As  to  the 
words  of  the  local  act,  which  have  been  relied  *on,  ^  river^  or  other  p«^ . 
sufficierU  fence,"  by  that  must  be  meant  a  river,  or  some  other  fence,  I- 
ejusdem  generis. 

D.  F.  JoneSf  in  support  of  the  rule,  was  stopped  by  the  Court. 

Fer  Curiam.  Whatever  provisions  the  general  indosure  act  may  have  very 
wisely  introduced,  yet  we  cannot  say  that  a  ditch  may  not  be  in  le^  construc- 
tion a  fence ;  and  if  it  may  be,  then  the  jury  in  thb  case  have  found  that  this 
ditch  was  a  sufficient  fence,  in  the  judgment  of  the  commissioners.  The  ver^ 
diet  must,  therefore,  be  entered  for  the  defendant  on  thb  issue. 

Rule  absolute. 
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HOLMES  V.  HI60INS. 


A  nmnber  of  peraoos  aasociating  together ,  and  subscribing  suma  of  nMM^y  for  the  pnrpoae  of 
obtaining  a  bill  in  partiamenr  to  make  a  railway,  are  partners  in  tbe  undert«king ;  ana  there- 
fore a  subscriber,  who  acted  as  their  surveyor,  cannot  maintain  an  action  for  work  done  by 
liim  in  that  character  on  account  of'the  partnership,  against  all  or  any  one  of  the  other  suj- 
ecribers. 

Ik  Sqtttanber^  1820,  aotices  were  given  of  an  intended  application  to  pariia- 
inent  for  leave  to  bring  in  a  bill  for  making  a  railway  from  fVomtraley  to  the 
river  Ihm^  in  the  county  of  York^  which  notices  were  given  by  the  plaintiff, 
describing  himself  ^  agent  for  the  intended  bilk  In  Decemher,  ISSO,  a  sub- 
scription was  commenced  for  the  purpose  of  passing  the  bill  and  making  the 
raOway ;  «nd  between  that  time  axid  the  27th  of  January  following,  including 
Che  latter  day,  several  persons  subscribed  to  the  undertaking,  and  amongst 
^_.-.  others  the  plaintiff  subscribed  for  two  shares  of  50f.  each,  and  the  *de* 
-J  fendant  for  one*  On  the  27th  January^  a  solicitor  to  the  busmess  was 
appointed,  and  was  directed  to  adopt  such  measures  as  were  necessary  to 
obtain  aa  act  of  parliament  during  the  ensuing  session,  for  the  above  purpose ; 
and  on  the  same  day  the  plaintiff  was  appointed  agent  to  the  company  of  sub- 
acribere,  and  assistant  to  the  solicitor.  These  appointments  were  made  at  a 
meeting  of  the  subscribers  on  the  27th  of  Jtmuaty^  at  which  the  defendant 
acted  as  chairman,  as  he  did  at  several  tither  meetkigs,  both  before  and  after, 
A  biU  was  brought  into  parliament  the  following  session,  and  met  with  consid- 
erable opposition,  and  was  ultimately  wiUidrawn.  The  money  sought  to  be 
recovered  in  the  action  was  for  business  done  and  money  paid  by  the  plaintiff, 
as  agent  to  the  subscribera  to  the  said  undertaking.  This  cause  had  been 
referred  to  a  barrister,  who  by  his  award  found  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  324/.  lbs.;  but  delivered  to  the  parties  with  his 
award  the  following  certificate :  **  Ajs  it  is  my  wish  that  the  defendant  should 
not  be  precluded  by  my  award  from  taking  the  opinion  of  the  Court  of  King's 
Bench,  if  he  shall  think  proper  to  do  so,  upon  the  objection  submitted  to  me  by 
his  counsel)  to  the  r%ht  of  the  plaintiff  to  maintain  the  action  against  the  defend* 
ant,  I  certify  that  it  was  proved  before  me,  that  the  plaintiff  and  the  defendant 
were  subscribers  (o  and  shareholders  in  the  undertaking,  for  the  benefit  of 
which  the  work  and  labor  wa^  performed  and  the  expenses  incurred  by  the 
plaintiff,  which  formed  his  demand  in  the  action." 

F>  PoUock^  having  in  last  term  obtained  a  rule  niH  for  setting  aside  this 
award, 

mmQ-^         ^Broughctm  now  showed  cause.     Here  the  parties  were  not  partnen 
^     or  shareholders  until  a  bill  was  obtained.     The  action  is  brought,  not  for 
work  done  in  the  course  of  the  partnership,  but  previously  to  the  commence- 
ment of  it,  and  therefore  the  action  is  clearly  maintainable. 

Abbott,  C.  J.  This  is  &e  ease  of  a  number  of  persons  jointly  associated 
together  for  a  common  purpoee.  The  plaintiff  and  defendant  were  both  mem- 
bers of  the  association.  This  action  is  brought  against  the  defendant,  who 
acted  as  chairman  at  the  meeting,  when  the  work  done  was  probably  ordered ; 
and  he  might  have  pleaded  that  he  undertook  jointly  with  the  other  subscribers. 
The  members  of  the  association  were  therefore  partners.  Now  it  is  perfectly 
clear  that  one  partner  cannot  maintain  an  action  against  his  co-partners  for 
work  and  labor  performed,  or  money  expended  on  account  of  the  partnership. 
I  am  of  opinion,  therefore,  that  the  plaintiff  cannot  support  this  action  either 
against  the  defendant,  who  was  chairman  of  the  meeting,  or  against  the  body  of 
snbscriben  at  large.  The  rule  for  setting  aside  the  award  must  therefore  bo 
made  abeolute. 

Rule  absolute* 
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•WEST  V.  ANDREWS.  [n? 

A  guardian  of  the  poor,  appointed  under  22  G.  3.  e.  83,  is  within  the  55  G.  3.  c.  137.  «.  6,  not- 
withstandine  the  former  act,  s,  42,  imposes  a  penalty  for  the  sapply  of  the  provisions  for  the 
poor  b^  sach  guardians.  Where  a  count  stated  that  A,  B.  supplied  the  poor  of  the  parish  of 
W".  MTith  provisions,  and  the  evidence  was  that  he  supplied  the  poor  of  the  parish  of  W,  and 
other  panshes  in  a  workhouse :  Held,  first,  that  it  was  no  variance,  the  proof  bein^  larger 
than  tne  allegation.  Secondly,  that,  the  objection  as  to  a  variance  between  the  allegation  of  a 
supply  of  the  poor  and  the  proof  of  a  supplv  of  the  poor  in  the  workhouse,  not  being  taken  at 
nisi  pritu,  could  not  be  afterwards  available. 

Debt  on  55  G,  3.  e*  137.  s,  6.  for  a  penalty  of  100/.  The  first  count  stated, 
that  the  defendant  was  overseer  of  the  poor  of  the  parish  of  Weathampnett^  in 
Sussex^  duly  appointed  in  that  hehalf ;  and  that  during  the  time  he  retained 
such  appointment,  he  did  in  hia  otan  name  provide,  furnish,  and  supply  for  his 
own  profit,  certain  goods  and  provisions  for  the  support  and  maintenance  of  the 
poor  of  the  said  parish,  for  which  he  was  so  appointed  overseer  as  aforesaid. 
The  second  count  stated,  that  the  defendant  was  a  person  in  whose  hands  the 
collection  of  the  rates  for  the  relief  of  the  poor  of  the  said  parish  was  placed, 
under  and  by  virtue  of  certain  acts  of  parliament.  The  third  count  stated,  that 
he  was  a  person  in  whose  hands  the  providing  for,  ordering,  management, 
control,  and  direction  of  the  poor  of  the  said  parish  were  placed  by  virtue  of  cer- 
tain acts  of  parliament.  The  4th,  6th,  and  6th  counts  were  similar  to  the  1st, 
2d,  and  3d,  varying  only  in  stating,  that  the  defendant  vma  directly  concerned 
in  furnishing  and  supplying  for  his  own  profit,  certain  other  goods,  &;c.  The 
7th,  8th,  9th,  10,  llth,  and  12th  coimts,  varied  in  stating,  that  the  supply  was 
for  the  use  of  a  certain  workhouse,  of  and  belonging  to  the  said  parish  of 
WeUhampnett  amongst  otiier  parishes,  for  the  support  and  maintenance  of, 
amongst  other  poor  being  in  the  said  workhouse,  the  poor  of  the  said  parish  of 
fVeathampnett,  The  13th  count  stated,  that  the  defendant  was  a  person 
amongst  others  in  whose  hands  the  providing  *for,  ordering,  control,  and  r-^^^ 
direction  of  the  poor  of  the  united  parishes  o(  Weatkampnett,  Boxgrove^  ^ 
Mdlavanit  and  Weat  Stokcj  were  placed  by  virtue  of  certain  acts  of  parliament; 
and  that  the  defendant,  in  his  own  name,  provided,  &c.  certain  goods  for  the 
support  and  maintenance  of  the  said  united  parishes.  The  14th  count  stated, 
that  he  was  directly  concerned  in  providing,  j&c.  coods  for  the  support  and 
maintenance  of  the  said  poor  of  the  said  united  panshes,  &;c.  The  15th  and 
16tli  counts  stated  the  supply  to  be  for  the  use  of  a  certain  workhouse,  of  and 
belonging  to  the  said  united  parishes,  &c.,  for  the  support  and  maintenance  of 
the  poor  of  the  said  united  parishes,  &c.  The  defendant  pleaded  the  general 
issue.  At  tlie  trial  at  the  last  Lent  assizes  for  the  county  of  Suaaex,  before 
Wood,  B.,  it  appeared  that  the  defendant  was  guardian  of  the  poor  of  the  parish 
of  fVestkampnett,  and  that  the  poor  of  that  parish,  together  with  the  poor  of 
four  parishes,  including  those  mentioned  in  the  declaration,  were  jointly  main- 
tained in  a  workhouse,  but  the  parish  of  Weatkampnett  was  regularly  united 
according  to  the  provisions  of  22  G.  3.  c.  83.  a,  43,  with  only  one  of  those 
)>arishes.  Tlie  supply  of  the  provisions  in  question  was  to  the  master  of  the 
workhouse,  who,  in  1820,  bought  of  the  defendant  four  sheep  for  the  use  of  the 
poor,  and  paid  him  for  them.  The  master  of  the  workhouse  had  a  contract  for 
providing  for  the  poor  at  so  much  a  head,  and  found  all  the  meat,  &;c.  The 
learned  Judge  was  of  opinion,  that  this  was  a  case  within  the  statute  pursuant 
to  the  decision  of  this  court  in  Weat  v.  Andrewa,  5  B.  ^  A.  328 ;  and  the 
plaintiff  obtained  a  verdict  for  one  penalty  which  was  entered  on  the  third 
*count  Marryat^  in  Baatet  term  last,  obtained  a  rule  niai  for  entering  ^^^^^ 
a  nonsuit,  on  tne  ground  that  the  evidence  was  not  applicable  to  that  l- 
count,  or  to  any  other  count  in  the  declaration,  the  supply  being  in  fact  for  the 
poor  of  the  united  parishes  in  the  workhouse,  and  only  four  parishes  being  stated 
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SB  united  in  the  declaration^  whereas  the  proof  was  either  of  a  legal  union  of 
two,  or  a  union  de  facto  of  five  parishes. 

Gumey  and  Lnig  were  to  have  showed  cause,  but  the  Court  called  upon 

Marryat  and  Courthope  to  support  their  rule.  There  is  a  fatal  objection  to 
the  plaintiff  recorering  in  this  case.  The  defendant  is  appointed  a  ffuardian  of 
the  poor  under  22  G.  3.  c.  83,  (Mr.  Gilberts  act;)  and  by  the  42nd  section  of 
that  act,  a  particular  penalty  of  20/.  is  given  in  case  any  guardian  supplies  the 
workhouse  with  provisions.  The  proper  mode  of  proceeding  was,  therefore, 
to  have  convicted  him  under  the  authority  there  given,  and  he  does  not  come 
within  the  55.  G.  3.  c.  167.  «•  6.  For  that  act  was  confined  to  overseers  of 
the  poor  only ;  and  thouglf  that  act  speaks  of  ^  parish  or  parishes,  &c.,**  yet  the 
word  ** parishes"  may  he  intended  to  extend  its  operation  to  cases  where,  by 
mutual  agreement,  or  under  the  provisions  of  some  local  acts  of  parliament, 
parishes  may  join  in  maintaining  their  poor,  under  the  superintendence  of  the 
ordinary  overseers.  The  word  ** guardians"  is  not  mentioned  at  all  in  the  55 
G.  3.  c.  137,  and  there  was  no  necessity  for  including  them,  the  mischief  being 
clearly  provided  for  by  the  22  G.  3.  c.  83.  «.  42.  Here  the  supply  can  scarcely 
^Q-1     be  considered  as  within  the  mischief,  being  only  a  sale  *to  the  master 

^  of  the  workhouse,  who  had  a  contract,  and  who,  it  appears  from  the  22 
G.  3.  c.  83,  is  not  appointed  by  the  guardians,  but  by  the  justices  of  the  peace.' 
[Bayleti^  J.  He  is  appointed  by  the  justices  out  of  a  list  of  persons  recom- 
mended by  the  guaniians.  Mbott^  C.  J.  This  point  has  been  already  once 
decided  in  this  very  case  by  this  Court,]  5.  B.  4*  -^^  ^ol.  5.  328.  Supposing 
that  to  be  so,  there  is  no  count  of  this  declaration  sustained  by  the  evidence. 
As  to  the  counts,  in  which  the  defendant  is  charged  as  a  person  having  the  direc- 
tion of  the  poor  of  the  four  united  parishes  there  mentioned,  it  is  sufficient  to 
say,  that  the  union,  as  alleged,  was  not  proved.  The  parish  of  Wtathaimpnttt 
was  legally  united  with  one  of  them ;  and  five  parishes,  in  fact,  sent  their  poor 
to  be  maintained  in  this  workhouse.  In  either  event  there  was  no  union  of 
four  parishes.  Then,  as  to  the  remaining  counts,  undoubtedly  the  plaintiff's 
counsel  exercised  a  sound  discretion  in  entering  the  verdict  on  the  third.  But 
even  that  count  Lb  not  proved.  It  alleges,  in  substance,  that  the  defendant  was 
a  person  in  whose  hands  the  providing  for  of  the  poor  of  the  parish  of  JVeat- 
hampnett  was  placed,  and  that  he  did  in  his  own  name  provide,  for  his  own 
profit,  certain  goods  for  the  support  of  the  poor  of  the  said  parish.  Now  it  ap- 
pears, first,  that  Uie  defendant  was  intrusted  with  the  providing  for  the  poor  not 
of  WeMthampneti  alone,  but  of  that  and  other  parishes.  His  diaracter  is,  there- 
fore, not  properiy  described.  And,  2ndly,  the  supply  stated  is  for  the  poor  of 
WuthantqpneU  alone,  whereas  it  was  for  them  and  others.  And  even  suppos- 
'Sll     ^^  ^^  ^^^  should  think  it  was  for  them,  inter  alios^  and  is,*  therefore, 

-'  proved,  still  the  proof  at  all  events  is,  that  it  was  for  them  in  the  work- 
house, which  is  a  distinct  offence,  specified  in  the  65  G.  3.  c.  137.  8,  6,  and 
the  count  ought  to  have  been  framed  accordingly.  It  is  true,  this  last  objection 
was  not  taken  at  the  trial;  but  it  appears  to  be  warranted  by  the  evidence,  as 
reported  by  the  learned  judge. 

Abbott,  C.  J.  In  this  case,  it  is  clear,  that  if  the  evidence  given  at  the  trial 
be  sufiident  to  sustain  any  one  of  the  counts  of  the  declaration,  there  ought  not 
to  be  a  nonsuit  entered.  The  first  objection  is,  that  this  was  provided  for,  and 
must  fall  under  the  22  G.  3.  c.  83.  8.  42.  But  if  the  55  G.  3.  c.  137.  8.  6, 
does  not  extend  to  a  case  like  the  present,  a  great  many  words  in  it  would  be 
altoge^er  insensible.  For  diat  clause  speaks  of  persons  having  the  providing 
for,  ordering,  management,  control,  or  direction  of  the  poor  of  any  parish  or 
parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places.  It  there- 
fore deariy  extends  to  persons  having  the  control  *of  the  poor  in  more  parishes 
than  one,  and  applies,  as  it  seems  to  me,  to  the  present  case.  The  next  ob- 
jection is,  that  the  character  of  the  defendant  is  not  properly  described.  He  is 
described  in  the  third  count  as  a  person  in  whose  han&  the  providing  for, 
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ordering,  management,  control,  and  direction  of  the  poor  of- the  parish  of  Wat' 
hampmtl  was  placed;  how  is  that  allegation  sustained?  It  appears,  that 
under  GUberi^s  act,  22.  O.  3.  c.  83,  where  more  parishes  than  one  are  united, 
every  guardian  of  the  poor,  appointed  under  that  act,  has  and  is  invested  -with 
all  the  powers  and  authorities  *given  to  overseers  of  the  poor  by  apy  p^gg 
act  or  acts  of  pailiament,  and  is,  to  all  intents  and  purposes,  except  with  ^ 
regard  to  the  making  and  collecting  rates,  an  overseer  of  the  poor  for  the 
parish  for  which  he  is  appointed  guardian.  If  then  this  defendant  was  lawfully 
appointed  guardian  of  the  poor  of  the  parish  of  Westhetmpnett,  he  is  a  person 
in  whose  hands  was  placed  the  control  of  the  poor  of  that  parish  for  which  he 
was  so  appointed  guardian.  The  objection,  therefore,  that  his  character  is 
improperly  described,  cannot  prevail.  The  last  objection  is,  that  in  the  third 
count  the  supply  is  stated  to  have  been  for  the  support  and  maintenance  of 
the  poor  of  the  said  parish ;  whereas  by  the  proof  it  appears  to  have  been  for 
their  support  and  maintenance  in  the  workhouse,  and  it  is  urges  that  as  the 
55  G,  3.  c.  137.  8,  6.  describes  these  as  two  distinct  classes,  the  allegation 
should  have  strictly  conformed  to  the  proof.  1  am  by  no  means  satisfied  that 
this  objection,  even  if  taken  at  nisi  prius,  could  have  prevailed.  But  I  am 
clearly  of  opinion,  that  a  mere  formal  objection  of  this  sort,  if  not  so  taken, 
cannot  be  available  afterwards.  I  think,  therefore,  that  all  the  objections  are 
insufficient,  and  that  this  rule  must  be  discharged. 

Bayley,  J.  The  55  G,  3.  c.  137.  8,  6.  seems  to  have  been  intended  as  a 
general  provision,  and  the  legislature  could  not  have  meant  that  there  should 
be  one  rule  for  parishes  united  under  22  G,  3.  c.  83.,  and  another  in  cases  of 
parishes  not  so  united.  It  may  be  true,  that  this  case  would  have  fallen  under 
Gilberts  act,  previously  to  55  G,  3.,  but  the  latter  statute,  when  passed,  con- 
tained a  general  provision,  within  which,  *this  case,  if  not  excepted,  ^^^ 
would  fall.  I  can  see  no  reason  for  any  such  exception  being  made,  ^ 
and  in  the  absence  of  any  express  exception,  it  seems  to  me  that  no  exception 
can  be  implied  from  Gilbert's  act.  I  am  also  of  opinion,  that  a  guardian  ap- 
pointed under  22  G.  3.  is  clearly  a  person  having  the  ordering,  management, 
control,  and  direction  of  the  poor  of  the  parish  for  which  he  is  appointed,  and 
that  he  falls  under  the  provisions  of  the  55  G.  3.  The  guardians  have  the 
power  of  recommending  the  master  of  the  workhouse,  and  may  make  agree- 
ments with  respect  of  the  diet  of  the  poor,  over  which  they  are  to  exercise  a 
strict  control.  It  is  the  duty,  therefore,  of  each  of  them  to  take  care  that 
wholesome  food  is  supplied.  Now  all  these  objects  will  be  defeated,  if  the 
guardian  who  is  to  inspect  the  conduct  of  the  governor,  supplies  the  workhouse 
with  provisions.  The  case,  therefore,  is  clearly  within  the  mischief  to  be 
remedied.  As  to  the  objection  that  the  declaration  does  not  sufficiently  describe 
the  persons  for  whose  care  and  support  the  goods  were  supplied,  it  seems  to  me 
that  the  allegation  is  substantially  proved,  for  if  a  person  supplies  the  poor  of 
any  parish,  it  is  immaterial  whether  he  supplies  them  in  or  out  of  a  work- 
house ;  and  if  he  supplies  a  workhouse  which  contains  the  poor  of  the  parishes, 
.^.,  B.,  C,  and  D,,  he  does  in  fact  supply  the  poor  of  each  of  these  parishes. 
This  rule  must,  therefore,  be  discharged. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  55  G.  3.  c.  137,  is  not  con- 
fined to  cases  not  falling  under  GilberVs  act.  The  words  seem  intended  to 
include  cases  like  the  present,  and  we  ought  to  give  them  a  liberal  construction, 
so  *as  to  remedy  the  mischief  contemplated.  It  is  contended,  that  inas-  ^^^ - 
much  as  this  defendant  was  only  guardian  of  the  poor,  he  was  not  ^ 
charged  with  the  maintenance  of  tfie  poor  of  this  particular  parish,  and  that  the 
allegation  to  that  eficct  in  the  declaration  is  not  proved.  It  appears  in  fact,  that 
he  had  a  control  over  the  maintenance  of  the  poor  of  the  parish.  As  to  the 
description  of  his  character  in  the  declaration,  it  is  sufficiently  proved  by  tlie 
evidence ;  for  in  pleading  it  is  not  necessary  that  the  allegation  should  be  as 
extensive  as  the  proof.     Where  a  prescription  is  pleaded  for  a  right  of  common 
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for  sheep,  and  the  proof  is  of  a  right  for  all  commonable  cattle,  it  is  sufficient; 
Bushwood  Y.  Fond^  Cro.  El.  722.  Bruges  v.  Searl,  Carth.  219.  Bailiffs, 
4'c.  of  Tewkesbury  v.  BrickneU,  I  Tauni.  142;  and  so  here  the  allegation  is, 
Uiat  he  had  the  ordering  and  direction  of  the  poor  of  one  parish ;  and  the  proof 
is,  that  he  had  the  ordering  and  direction  of  tlie  poor  of  that  parish  and  others. 
As  to  the  third  objection,  I  agree  with  my  Lord  Chief  Justice,  that,  it  not  being 
taken  at  the  trial,  it  cannot  prevail  now. 
Best,  J.,  concurred. 

Rule  discharged. 


*85]  *R£X  V.  The  BaililTs  and  Corporation  of  EYE. 

A  by-law  of  a  corporation  directed  that,  npon  the  happening  of  any  vacancy  in  the  number  of 
twenty-four  common  council,  such  vacancies  should  be  filled  by  the  freemen  inhabiting  the 
town ;  and  that  a  court  should  be  holden  once  every  year,  at  which  it  should  be  lawful  lor 
the  bailifia  to  admit  to  the  Ireedom  of  the  town  such  persons  of  good  fame  as  had  been  resi- 
dent therein  for  one  whole  year :  Held,  that  this  by-law  did  not  give  to  every  such  person 
who  had  been  so  resident  for  that  period  an  absolute  rieht  to  be  admitted  to  the  freedom  of 
the  borough ;  and  the  court  refused  a  nuindamus  to  the  bailiffs  to  admit  such  a  person, 
although  It  appeared  that  he  had  been  fined  for  corrying  on  a  trade  within  the  town  without 
being  admitted  to  hia  freedom. 

The  affidavit  in  this  case  set  out  the  charter  9.  Jf\  3,  by  which  former 
charters  of  Hen.  6,  Hen.  8,  and  Queen  Eliz.  were  revived  and  restored ;  and 
the  by-law  of  the  8  Eliz.  as  in  Rex  v.  Tlie  BaUiffs  and  Corporation  of  Eye, 
ante  Vol,  IV.  p.  271.  It  also  stated,  that  G.  Twilchet  had  been  resident  in  the 
to'wn  and  borough  for  one  whole  year,  on  the  27th  October,  when  one  of  the 
great  courts  was  held  by  the  baihff,  and  that  he  had  attended,  requested,  and 
demanded  to  be  admitted  to  his  freedom ;  that  he  had  carried  on  the  trade  and 
business  of  a  tallow-chandler  for  six  years,  and  that  he  had  always  been  ready 
to  take  up  his  freedom,  and  comply  with  the  laws  and  customs  of  the  borough  ; 
that  he  had  been  fined  and  amerced  by  the  court,  or  views  of  frankpledge  held 
by  the  bailifis  of  the  borough,  for  carrying  on  his  trade  of  a  tallow  chandler 
within  the  borough,  without  being  admitted  to  his  freedom,  contrary  to  ancient 
custom. 

Scarlett  moved  for  a  mandamus  to  admit  him  to  his  freedom.  In  Rex  v. 
Havering,  atte  Bower,  6  B.  ^  ^.  091, 692,  and  Rex  v.  The  Mayor  and  Jurats 
*861  ^^  Hastings,  this  court  'decided  that  words  of  permission  in  a  charter, 
-'  respecting  a  maiter  which  is  a  public  benefit,  were  imperative.  Now 
here,  inasmuch  as  an  unrestrained  trade  is  a  great  public  benefit,  the  words  **  it 
shall  and  may  be  lawful,"  used  in  this  by-law,. must  be  construed  to  be  impera- 
tive on  the  corporation  to  admit  all  such  persons  to  their  freedom,  as  are 
described  in  the  by-law  ;  for  otherwise,  they  may  be  prevented  from  exercising 
a  trade  within  the  borough. 

Abbott,  C.  J.  The  words  *^it  shall  and  may  be  lawful,"  in  acts  of  parlia- 
ment, and  other  instruments,  are  obligatory  or  not,  according  to  the  subject 
matter  with  respect  to  which  they  are  used.  This  is  the  rule  laid  down  by 
Chamber,  J.,  in  Cook  v.  Tower,  I  Taunt.  377.  When  used  in  charters,  they 
have  generally  been  construed  as  giving  an  option  to  do  or  not.to  do  the  thing 
respecting  which  they  are  used.  In  the  cases  which  have  been  cited,  the 
words  were  not  precisely  the  same  as  in  the  present  case.  In  Rex  v.  Haver* 
ingf  atte  Bower,  the  words  were,  **  that  the  steward  and  suitors  of  the  manor 
court  should  have  power  and  authority  to  hear  and  determine  all  causes  arising 
within  the  manor,  although  the  same  exceeded  forty  shillings."  The  holding 
of  such  a  court  was  an  obvious  and  undoubted  benefit  to  the  suitors  of  the 
manor,  and  therefore,  in  that  case,  it  was  held  to  be  obligatory  on  them  to  hold 
the  court  Here,  however,  the  words  *4t  shall  and  may  be  lawful,"  occur  in  a 
by-law,  and  relate  to  the  description  of  persons  who  may  be  admitted  freemen, 
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the  charter  itself  being  silent  on  that  subject  It  is  impossible  to  suppose  that 
the  corporation,  who  themselves  made  this  by-law,  should  have  intended  by 
using  the  terms  ^  it  *8hall  and  may  be  lawful,"  to  make  it  obligatory  p_^ 
upon  them  to  admit  to  their  freedom  all  tlie  persons  therein  described.  ^ 
Here  the  words  occur  only  in  a  by4aw,  and  I  think  they  are  not  obligatory. 
As  to  the  custom  respecting  the  freedom  of  trade,  it  is  unnecessary  to  decide 
whether,  under  these  circumstances,  it  be  valid.    This  rule  must  be  refused. 

Rule  refused.* 

*  See  Mayor,  ic,  ^  Ferk  v.  WiAaiitk,  KB.^A.  438. 


Ex  parte  ADDIS. 

Where  en  order  of  boetardy  hae  been  made,  and  the  time  for  a|ipeal  past,  it  cannot  be  enforced 
under  18  BXvi,  c.  3.,  but  the  magistrate  must  proceed,  under  49  G.  3.  c.  68.  s.  3,  by  commit- 
ment for  three  months. 

Phillips  had  obtained  a  rule,  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue,  directed  to  the  keeper  of  the  jail  of  the  county  of  Ldeester^ 
to  bring  up  the  body  of  Joseph  Addis^  for  the  purpose  of  discharffing  him  out 
of  custody,  on  the  ground  that  the  warrant  of  commitment  was  defective.  It 
appeared,  that  on  the  4th  of  Aprils  1822,  two  justices  made  an  order  of  filiation, 
which  recited  that  complaint  had  been  made  to  them  by  the  overseers  of  S.^ 
as  well  on  their  oath,  as  on  that  of  A,  S,y  late  A.  G.,  sinrie  woman ;  that  the 
said  A.  G.  was  delivered  of  a  bastard  child  on  the  29th  November^  1808,  at  tHe 
said  parish,  and  that  the  said  child  was  chargeable  to  the  said  parish  from  that 
time  till  April  16th,  1812 ;  and  that  /.  Addis  did  beget  the  said  child,  and  that 
the  child  soon  after  the  29th  November ^  1808,  was  filiated  by  the  said  A.  G., 
and  that  the  said  J.  Addis  did  then  abscond.  It  then  recited  that  the  defend- 
ant was  present  on  the  4th  Aprils  1822,  before  the  justices  in  pursuance  of 


their  warrant,  who  adjudged  him  to  be  the  reputed  ^father,  and  there- 
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upon  ordered  him  to  pay  8/.  (being  the  expenses  incident  to  the  birth, 
and  the  lying-in  of  the  said  A.  G.,  and  the  costs  of  apprehending  and  securing 
him,  the  said  /.  A,^  and  of  the  order  of  filiation;)  and  the  further  sum  of  17/.  10«., 
being  after  the  rate  of  2«.  per  week  for  three  years  and  nineteen  weeks,  ^iz. 
up  to  the  6th  of  Aprilj  1812,  on  which  day  the  bastard  child  died,  which  sum 
had  been  expended  in  the  maintenance  of  the  said  bastard  child.  The  justices, 
on  the  same  day,  in  consequence  of  the  defendant  having  refused  to  pay,  or  to 
find  surety  for  the  payment  of  the  sums  mentioned  in  the  order,  committed  him 
until  those  sums  should  be  duly  paid,  or  until  he  should  be  otherwise  delivered 
by  due  course  of  law.  At  the  sessions  held  April  15th,  1822,  no  appeal  was 
entered  against  the  order,  but  the  sessions  thought  the  commitment  illegal  on 
the  face  of  it,  and  discharged  the  defendant.  On  the  8th  September,  1822,  the 
defendant  was  again  brought  before  the  magistrates  who  had  made  the  order, 
and  they  then  committed  him  acain  to  prison.  The  warrant  of  commitment 
recited  the  order  of  filiation;  and  that  the  defendant  had  not  paid,  or  caused  to 
be  paid,  the  said  sums  of  8/.  and  17/.  10^.,  and  did  still  refuse  so  to  do.  And 
thereupon,  they  adjudged  him  to  be  guilty  of  the  offence  aforesaid  against  the 
provisions  of  the  18  ERz.  c.  3.,  and  therefore,  under  the  directions  of  the  afore- 
said statute,  committed  him  to  ward  in  the  common  jail  there,  to  remain  with- 
out bail  or  mainprize,  except  he  should  put  in  sufficient  surety  to  perform  the 
said  order,  or  else  personally  to  appear  at  the  next  general  quarter  sessions  of 
the  peace  to  be  holden  for  the  county  of  Leicester;  and  also  to  abide  such 
order  as  the  justices  of  the  peace  there  assembled,  or  the  more  part  of  them, 
then  and  there  should  take  in  that  *behalf,  &c.  In  moving  for  the  rule  p^gg 
mW,  two  points  were  made.     First,  that  ^e  order  of  filiation  recited  in     ^ 
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the  warrant  was  bad,  being  for  by-gone  maintenance.  Secondly,  that  the 
magistrates  had  no  power  to  commit  under  the  18  EHz.  c,  3.,  but  were  bound 
to  commit  for  three  months  under  49  O,  3.  c.  68.  8.  3.  On  showing  cause,  tlie 
first  objection  was  given  up,  the  cases  Begina  t.  Sndth^  1  Bott.  pi,  667 ;  Rtgina 
▼.  Odam^  Saik.  124 ;  Bex  r.  Moravia,  1  BotL  pi.  680 ;  Bex  v.  Fox,  1  Bott.  pi. 
683;  and  BexY.  HO,  1  Sid.  326;  Bex  v.Hartington,A  M.  ^  S.  569;  being 
cited  as  authorities  to  show  that  an  order  for  by-gone  maintenance  is  good. 

Marryai  then  showed  cause  on  the  second  objection.  The  proceeding 
under  the  18  Eliz.  e.  3,  is  right,  for  the  49  G.  3.  c.  68,  does  not  extend  to  this 
case.  This  is  neither  the  case  of  an  order  of  fihation  made  at  sessions  or  con- 
firmed by  the  sessions,  nor  is  it  a  case  where  no  appeal  has  been  made  against 
the  order,  within  the  meaning  of  the  third  section  of  that  act;  for  it  is  to  be 
observed,  that  the  18  £liz.  c.  3,  does  not  expressly  give  any  appeal.  The 
appeal  arises  incidentally  from  ^e  form  of  the  commitment,  which  is  to  con- 
tinue, except  the  party  give  surety,  either  to  perform  the  order  of  filiation,  or  to 
appear  at  the  sessions  to  abide  their  order,  or,  if  they  make  none,  then  to  per- 
form the  original  order.  If,  then,  a  party  be  committed,  and  there  be  no  appeal, 
he  must  continue  in  prison,  unless  he  finds  sureties.  Here,  however,  the  ses- 
sions have  discharged  him,  which  makes  this  case  different  firom  those  enume- 
rated in  the  49  G.  3.  e.  68.  a.  3.  The  case  falls  within  the  4th  section  of  that 
act,  by  which  all  the  ^powers  of  the  18  Eliz.  c  3,  are  expressly  made 
applicable ;  and  clearly,  as  to  the  sum  of  8/.,  the  only  mode  of  proceed- 
ing is  under  the  18  Eliz.  e.  3. 

PhUHpua,  contra.  Supposing  the  order  of  filiation  to  be  good,  which  is  very 
questionable,  the  only  mode  of  proceeding  is  under  49  G.  3.  c.  68 ;  for  in  this 
case  the  time  for  appeal  against  the  order  is  passed,  and  then  it  comes  within 
the  third  case  mentioned  in  the  49  G.  3.  c.  68.  «•  3,  viz.  of  an  order  against 
which  no  appeal  has  been  made.  The  18  EHz.  c.  3,  only  applies  to  cases  of 
orders  against  which  the  party  may  appeal.     He  was  then  stopped  by  the  Court. 

Per  Curiam.  If  the  original  order  of  filiation  dated  4th  Jipril  be  valid,  it  is 
clear  that  the  party  could  only  get  rid  of  it  by  an  appeal,  which  he  has  not 
made.  If  so,  then  it  is  dear,  that  all  the  subsequent  proceedings,  in  order  to 
enforce  the  payment  of  the  maintenance  due  by  that  order,  must  fall  under  the 
49  G.  3.  c.  68.  f .  3.  If  the  original  order  be  on  the  face  of  it  invalid,  then, 
whether  appealed  against  or  not,  it  cannot  now  be  enforced.  In  either  event, 
the  present  commitment  is  bad.  It  has  been  contended,  however,  that  it  is 
good,  as  far  as  relates  to  the  sum  of  Si.  But  if  a  man  be  committed  for  the 
nonpayment  of  two  sums,  one  of  which  is  not  due,  the  warrant  of  commitment 
is  bad  for  the  whole.     The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute.* 

• 

*  In  tbe  cues  cited,  where  an  order  for  by-gone  maintenance  haa  been  held  sufficient,  it  did 
not  appear  but  that  the  children  were  still  alive  and  chargeable  to  the  pariah.  Here  the  child 
was  dead  when  the  order  of  filiation  was  made.  It  may  be  doubtful  whether  such  an  order, 
purporting  to  be  made  after  the  death  of  the  child,  would  be  sufficient.  The  49  G.  3.  e.  68.  s.  2, 
seems  to  the  contrary ;  for  where  a  putatire  &ther  has  been  committed  before  birih,  till  he  shall 
give  secority  to  abide  a  future  order,  it  is  expreesly  enacted,  that  the  aessions  shall  wholly  dts* 
charge  him,  in  case  a  certificate  of  Iwo  justices  be  sent  to  them,  either  that  an  order  has  been 
made,  or  that  such  order  was  not  then  requisite  to  be  made,  on  account  of  the  death  of  the  child 
bom  a  bastard.  And  the  third  section  gives  the  magistrates  power  to  commit  on  the  complaint 
of  one  of  the  overseers  of  the  place  liable  to  the  maintenance,  or  of  the  place  where  auch  bastard 
child  shall  then  be,  which  seems  rather  to  refer  to  children  then  alive.  And  the  18  Eliz.  e.  3, 
stales,  that  the  justices  shall  take  order  for  the  punishment  of  the  father  and  mother,  and  the  re- 
lief of  tbe  pariah,  and  the  keeping  of  the  chila.  Besides,  it  must  appear  by  the  order  that  the 
child  m  ebargeable,  or  likely  to  be  so.  Sex  v.  iVebea,  1  VetUria,  37,  and  in  Rex  v.  Matthews t 
2  Salk,  475.  where  the  court  refused  to  quash  the  order  for  the  defect,  in  not  so  stating  it  on  the 
6ee  of  it,  tne  reason  given  for  the  judgment  is,  '*  that  every  bastard  child  is  likely  to  becnme 
ehargeable  ;*'  which  <H>eervation  can  om^  apply  to  living  children.  Here  the  death  is  slated  on 
the  Boe  of  the  order.  The  ezpenaea  incident  to  the  lying  in,  dbc.,  aland  upon  a  different  foun- 
dation from  the  weekly  payments  towards  the  maintenance  of  the  child.  For  these  are  given 
by  the  49  0.  3.  c.  68.  «.  4,  and  only  depend  on  the  contingency  of  the  child  being  bom  alive. 
filee  IKsar  ▼.  De  BrmtjutM.  14  JSssC,  S77. 
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♦GLENVILLE  v.  HUTCHINSw 

A  defendant  wag  held  to  bail  for  a  aum  of  money  clahned  to  be  due  to  the  plainti^for  board  and 
lodffing,  charged  at  the  rate  of  2Z.  St.  per  week.  At  the  triaL,  k  was  pfoved  that  tJae  plaintiff 
hadexprefiflly  agreed  to  charge  at  the  rate  of  U.  la.  per  week  otdy,  and  a  verdict  waa  found  for  • 
aum  lesa  than  that,  for  whicn  the  defendant  waa  held  to  bail.  A  rale  mti  having  been  ob- 
tained for  allowing  the  defendant  hiacoata  under  the  43  G.  3.e.  46. 9. 3,  the  plaintiff,  in  answer 
thereto  by  hia  affidavit,  denied  that  there  was  any  such  agreeiient,  and  swore  that  the  whole 
aum  clainied  waa  justly  due  to  him;  under  these  circumstances,  the  court  acted  upon  the 
teatimony  given  at  the  trial,  and  made  the  rule  absohite. 

Assumpsit  by  the  plaintiff  lor  board  and  lodging,  liquors,  money  lent,  Sic, 
The  whole  sum  sought  to  be  recovered  was  19/.  Ids.  In  the  particulars  of 
demand,  the  board  and  lodging  were  charged  at  the  *rate  of  2/.  28.  per  p^g^ 
week  for  six  weeks.  The  defendant  was  arrested  for  15/.,  and  pleaded  *- 
the  general  issue  and  infancy,  to  which  the  plaintiff  replied,  that  the  board  and 
lodging  were  necessaries.  The  plaintiff  obtained  a  verdict  for  6/.  69.  Sd.,  the 
defendant  having  proved,  that,  in  a  conversation  between  the  plaintiff  and  one 
Garlandf  who  was  called  as  a  witness,  the  former  had  stated  that  he  had  ex- 
pressly agreed  to  board  the  defendant  at  1/,  Is.  per  week.  A  rule  nisi  having 
been  obtained  ibr  allowing  the  defendant  his  costs,  under  the  43  G.  3.  c.  46.  «• 
8,  upon  an  affidavit  by  the  defendant,  stating  these  facts,  the  plaintiff,  by  his 
affidavit  in  answer,  swore  that  the  whole  sum  mentioned  in  his  bill  of  particu- 
lars was  justly  due  to  him,  and  denied  that  he  ever  had  such  conversation  as 
deposed  to  by  Garland^  or  that  he  had  ever  agreed  to  board  and  lodge  the 
defendant  at  IL  Is.  per  week;  and  both  he  and  his  solicitor  swore,  that  they 
had  never  heard  of  the  supposed  agreement  before  the  trial,  and  two  letters 
written  by  the  defendant's  attorneys  to  the  plaintiff's  attorney,  previously  to 
the  commencemoit  of  the  action,  were  annexed  to  the  affickvit,  in  neither 
of  which  was  it  intimated  that  tlie  account  d^ivered  was  incorrect;  and  in 
the  latter  they  expressly  stated  that  the  defendant  intended  to  settle  that 
account  fairly,  that  he  had  expended  some  small  sums  on  account  of  the 
plaintiff,  and  that  he  had  written  to  the  country  to  ascertain  their  precise 
amount. 

Marryat  and  Wcdford  showed  cause.  The  plaintiff  was  precluded  from 
recovering  for  many  of  the  items  in  the  account,  because  tfiey  ^f»re  not  neces- 
saries, and  the  *plea  of  infancy  was,  therefore,  an  answer  to  the  action  p^^go 
as  to  them.  The  plaintiff,  however,  at  the  time  of  the  arrest,  had  a  ^ 
reasonable  and  probable  cause  for  arresting  him  for  the  sum  made  up  of  those 
items.  For  he  did  not  then  know  of  the  defendant's  infancy.  The  only  ques- 
tion, therefore,  is,  whether  he  had  a  probable  cause  for  arresting  the  defendant 
for  the  board  and  lodging,  at  the  rate  of  two  guineas  per  weel^.  Now  the 
plaintiff  not  only  positively  denies  the  agreement,  but  it  is  sworn,  botli  by  him 
self  and  his  solicitor,  that  no  such  agreement  was  ever  mentioned  before  the 
trial,  and  two  letters  written  by  the  defendant's  attorney,,  before  the  commence- 
ment of  the  action,  are  annexed  to  the  affidavits,  in  which  the  account  is  not 
only  not  disputed,  but  tiiey  state  that  the  defendant  only  wished  to  settle  it 
fairly,  and  to  deduct  some  small  sums  which  he  had  expended  on  the 
plain tift''s  account, 

(rumey  and  Bm/ly,  in  support  of  tiie  rule.  The  question  certainly  depends 
upon  the  sum  which  was  to  be  paid  for  the  defendant's  board  and  lodging. 
Now  the  facts  stated  in  the  plaintifTs  affidavit  as  to  the  agreement,  are  incon- 
sistent with  the  evidence  given  at  the  trial ;  and  it  is  safer  for  the  Court  to  be 
guided  by  the  testimony  of  a  disinterested  witness  than  that  of  a  party  in  the 
cause. 

Abbott,  C.  J.  It  appears  by  my  note  of  the  evidence  given  at  the  trial, 
that  the  agreement  was  proved  as  stated  in  the  defendant's  affidavit.  Now  it 
would  be  most  dangerous  to  permit  tiie  testimony  of  a  party  in  a  cause  to  be 
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Ml j-|   leceWed  in  contradiction  of  *a  disinterested  witness.     The  Court  must 

•^  be  guided  by  the  evidence  given  at  the  trial,  and  by  that  it  appears  that 

there  was  an  agreement  to  chaige  only  one  guinea  per  week  for  the  board.  The 

plaintiff,  therefore,  had  not  any  reasonable  or  probable  cause  for  holding  the 

defendant  to  bail  for  16/.     The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


LEE  V.  SHORE  et  al. 

Where  a  plamdff,  in  an  action  for  goods  sold  and  delivered,  proved  the  poeseesion  of  the  gooda 
bv  himself,  and  their  removal  by  the  defendants ;  and  it  appeared  that  the  goods  oonaisted 
of  spar  lying  on  the  lands  of  A,t  and  that  the  plaintiff  claimed  under  A,  by  a  written  agree- 
ment not  produced  :  Held,  that  this  was  not  sufficient  proof  of  title  to  the  gooda,  Trom 
which  a  contract  between  the  parties  could  be  implied. 

AsscMPsiT  for  goods  sold  and  delivered.  Plea,  general  issue.  At  the  trial 
before  Best^  J.  at  the  last  Spring  assizes  for  Derbyshire^  it  appeared  that  the 
action  was  brought  to  recover  the  value  of  a  quantity  of  spar,  taken  and  used 
by  the  defendants,  and  which  the  plaintiff  alleged  to  be  his  property.  Spar  is 
part  of  the  refuse  dug  from  lead-mines,  together  with  the  ore,  and  after  being 
separated  from  it,  is  thrown  upon  the  land  adjoining  the  mine.  The  land, 
whence  the  spar  in  question  was  taken,  had  been  for  more  than  twenty  years 
occupied  by  one  Bond^  as  tenant  from  year  to  year  under  W.  Hurd;  at  the 
time  of  the  letting  to  him,  a  lead-mine  in  the  farm  was  specially  reserved,  but 
the  spar  was  not  mentioned.  In  1814,  the  plaintiff  applied  to  Hard  for  a 
lease  of  the  spar  from  time  to  time  thrown  upon  the  land  occupied  by  Band, 
and  an  agreement  respecting  it  was  made  between  them,  by  letters,  which  were 

^.-|  afterwards  stamped,  but  were  not  produced.  *The  plaintiff  then  proved, 
•^  that  he  had  sold  the  spar  to  several  persons,  who  carried  it  away  from 
the  land,  without  any  interference  by  Band  f  but  no  contract  was  proved  to 
have  been  made  between  the  plaintiff  and  defendants.  For  the  latter  it  was 
objected,  1st,  That  the  plaintiff  had  not  proved  that  the  spar  was  ever  let  to 
him ;  and,  2dly,  That  no  evidence  had  been  given  to  show  that  Hurd  had 
power  to  let  the  spar  to  the  plaintiff,  that  being  a  part  of  the  land  which  was 
let  to  Bond.  The  learned  Judge  thought  the  objections  valid,  and  was  about 
to  nonsuit  the  plaintiff,  but  at  the  request  of  Ms  counsel  lef^  the  case  to  the 
jury,  and  desired  them  to  say,  1st,  Whetlier  the  plaintiff  had  proved  any  title 
to  the  spar ;  and,  2dly,  Whether  Bond,  the  tenant  of  the  land,  had  relmquished 
his  right  to  it,  if  he  ever  had  any.  The  jury  found  a  general  verdict  for  the 
defendants.  In  Easter  term,  Clarke  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had :  and  now, 

Benman,  (with  whom  was  N.  Clarke,)  showed  cause.  No  evidence  was 
given  at  the  trial  to  prove  the  plaintiff's  title  to  the  spar.  The  only  legitimate 
evidence  for  that  purpose  was  the  stamped  agreement  entered  into  between  him 
and  Uurd^  and  that  was  not  produced.  Neither  was  it  shown  that  any  con- 
tract, for  the  sale  of  the  spar,  had  been  made  between  the  plaintiff  and  defen- 
dants. The  plaintiff,  therefore,  could  not  be  entitled  to  a  verdict.  Besides,  no 
person  but  the  tenant  of  the  land  could  give  the  defendants  leave  to  enter  upon 
it ;  and  therefore,  even  if  the  plaintiff  had  shown  the  agreement  made  between 

maeri  ^^hn  and  Hurd,  he  *could  not  have  conferred  upon  the  defendants  a 

-^   complete  tide  to  the  spar,  for  Bond  might  at  any  time  have  prevented 

them  from  carrying  it  away.     Perhaps,  indeed,  the  plaintiff  should  have  been 

nonsuited,  but  as  me  case  was  left  to  the  jury  at  his  own  election,  he  cannu 

now  complain. 

Clarke  and  Reader,  contra.     Although  the  agreement  between  Hurd  and  the 
plaintiff  was  not  produced,  still  possession  was  proved  in  the  latter,  and  various 
Vol.  vm. — 6.  n  2 
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acts  of  ownership  exercised  by  him,  which  made  out  at  prima  facie  title  to  the 
spar.  As  to  the  objection  that  Band  might  have  inteWered  and  prevented  the 
defendants  from  taking  away  the  spar,  it  is  a  sufficient  answer,  that  he  did  not 
do  so ;  tiliey  are  therefore  bound  to  pay  for  that  which  they  took.  Suppose  a 
landlord  were  to  enter  upon  his  tenant,  cut  down  a  tree  and  sell  it ;  the  pur- 
chaser having  carried  away  the  tree,  must  pay  the  price  of  it,  although  liable  to 
be  sued  as  a  trespasser  by  the  tenant.  The  plaintiff  then,  having  proved  a 
prima  facie  tide  to  the  spar,  and  that  the  defendants  took  it,  was  entitled  to  a 
verdict.  Whether  or  not  the  tenant  of  the  land  had  relinquished  his  right  to 
the  spar,  if  he  ever  had  any,  was  a  question  for  the  Judge,  and  ought  not  to 
have  been  left  to  the  jury. 

Abbott,  C.  J.  This  was  an  action  for  goods  sold  and  delivered,  which  is 
founded  on  contract  Now  here,  there  was  no  express  contract,  and  the  ques- 
tion is,  whether  any  can  be  inferred.  The  only  evidence  from  which  we  are 
called  upon  to  draw  such  an  inference,  is  a  prima  facie  case  of  possession  by 
the  plaintiff,  *and  the  removal  of  the  spar  by  me  defendants.  But  p^g^ 
where  the  owner  of  property  which  has  been  taken  away  by  another,  L 
waives  the  tort^  and  elects  to  bring  an  action  of  assumpsit  for  the  value,  it  is 
incumbent  upon  him  to  show  a  clear  and  indisputable  title  to  that  property. 
Did  the  plaintiff  do  that  in  the  present  case  ?  He  was  not  owner  of  the  land, 
but  claimed  under  him,  by  virtue  of  a  written  contract,  which  was  not  given  in 
evidence.  Had  it  been  produced,  it  might  perhaps  have  explained  those  acts 
of  ownership  which  were  proved  on  behadf  of  the  plaintiff,  and  have  shown  that 
he  had  a  right  to  the  spar  upon  part  of  the  land  in  question,  and  not  upon  the 
whole.  But  at  all  events,  whatever  the  plaintiff's  rights  may  be,  as  he  did  not 
produce  the  written  contract,  which  was  the  proper  evidence  of  them,  I  am  of 
opinion  that  he  did  not  make  out  a  case  which  entitled  him  to  a  verdict.  I  am 
not,  however,  satisfied  that  the  question  was  properly  leA  to  the  jury,  and  there* 
fore  think  that  the  rule  for  setting  aside  the  verdict  should  be  made  absolute ; 
but  that  it  must  be  done  subject  to  the  condition,  that  a  nonsuit  be  entered. 

HoLYROTD,  J.*  I  am  of  the  same  opinion.  Much  stress  has  been  laid,  in 
the  course  of  the  argument,  upon-  the  plaintiff's  possession  of  the  spar.  Now, 
although  in  actions  of  trespass  it  is  sufficient  for  the  plaintiff  to  prove  pos- 
session without  showing  how  he  obtained  it,  yet  there  is  a  great  difference 
between  cases  of  that  description  and  the  present,  which  is  an  action  of 
assumpsit.  If,  indeed,  any  express  contract  between  *the  parties  had  r-^g^. 
been  shown,  the  question  of  right  could  not  have  been  entered  into ;  but  ^ 
no  evidence  of  that  kind  was  given :  the  plaintiff's  case  rested  entirely  upon 
the  fact  of  the  spar  having  been  taken  by  the  defendants.  Then  it  is  said,  that 
acts  of  ownership  were  exercised  by  the  plaintiff;  but  the  evidence  leaves  it 
extremely  doubt^l  how  far  they  extended :  it  appears,  too,  that  the  plaintiff's 
eight,  whatever  it  was,  arose  out  of  a  written  agreement,  which  was  not  pro- 
duced ;  he  did  not,  therefore,  prove  a  right  of  possession,  as  well  as  actual  pos- 
session, which  it  was  incumbent  upon  him  to  do,  in  order  to  sustain  this  action. 
For  these  reasons,  I  think  that  a  nonsuit  should  be  entered. 

Best,  J.  My  opinion  was  as  decided  at  the  trial  as  it  is  now,  that  the  plain- 
tiff should  be  nonsuited ;  but  as  the  case  had  been  tried  once  before,  and  as  the 
plaintiff's  counsel  pressed  me  strongly  to  leave  it  to  the  jury  to  say,  whether, 
although  the  lease  was  not  proved,  the  plaintiff  was  not  in  possession  of  the 
spar,  and  whether  Bond  the  tenant  might  not  be  presumed  to  have  relinquished 
his  right,  I  thought,  that,  by  complying  with  their  wishes,  I  should  put  a 
speedier  end  to  litigation.  Both  the  objections  taken  by  the  defendant's  coun- 
sel are,  in  my  opinion,  valid.  When  there  is  no  contract  of  sale,  but  the  plain- 
tiff stands  on  his  right  to  the  property  which  has  been  taken,  and  proceeds 
BgainC  &  defendant  on  an  implied  undertaking,  the  plaintiff  must  make  out 

*  Bawley,  J.  was  at  Chamben. 
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dear  exdnsiye  rifbt,  both  to  the  property  and  posaession ;  otheirwise,  aAer  a 
defendant  has  paid  for  the  goods,  he  might  be  sued  in  trespass  for  tajung  them 
by  another  party.  In  this  case,  without  the  lease,  the  plaintiff  proved  no  right 
_g-^  ^whatever ;  for  supposing  him  to  have  had  the  possession  oiie  day,  his 
•^  right  to  it  might  have  been  detennined  the  next.  If  possession  had  been 
ever  so  clearly  proved,  it  was  necessary  to  see  the  uxstrument  under  which  the 
plaintiff  claimed  it,  to  know  whether  his  right  continued  at  the  time  die  spar 
was  taken.  But  the  tenancy  of  Bond  put  it  out  of  the  power  of  the  owner  of 
the  land  to  grant  a  right  to  the  possession  of  this  spar  to  the  plaintiff.  The 
possession  of  every  thing  belougmg  to  the  land  passes  to  the  tenant,  unless 
there  be  a  reservation  by  the  custom  of  the  place  (as  is  often  the  case,  in  coun- 
tries where  there  are  mines,^  or  an  express  reservation  in  the  lease.  Although 
the  tenant  would  have  no  right  to  carry  away  the  spar,  he  might  use  it  on  the 
farm;  and,  during  his  le^se,  might  prevent  Ins  Undlord  from  removing  it. 
There  would  be  no  necessity  of  xeserving  a  right  of  entry  for  particular  pur- 
poses, as  to  cut  trees,  or  kill  game,  if  the  tenant's  right  of  possession  did  not 
exclude  the  landlord.  I  am  not  aware  of  any  right  the  landlord  has  to  enter 
on  the  demised  premises  without  an  express  reservation,  except  to  view  waste 
or  demand  rent.  In  10  Vmer's  Ahr,  tit.  Entaie^  {B.  b.  14.)  3,  it  is  said,  if  the 
lessor,  after  having  leased  his  landr,  without  excepting  the  trees,  grants  omneh 
boicos  et  arbores,  nothing  passes,  for  these  passed  to  the  tenant  by  the  lease. 
Although  the  case  was,  at  the  request  of  the  plaintiff's  counsel,  left  to  the  jury, 
and  a  verdict  taken,  as  the  rest  of  &9  CDurt  think  there  should  now  be  a  non- 
suit, the  rule  must  be  drawn  up  to  er/n  a  nonsuit 

Rule  accordingly. 


•100]  ♦SUMMERS  V   WRMBY. 

Where  a  rule  for  a  new  trial  ie  silent  as  to  the  costs  of  the  Hrst  trial,  and  the  cause  is  afterwards 
referred  at  mn  prUUf  and  determined  in  &vor  of  plaintiff,  he  is  not  entitled  to  the  coots  of 
the  first  trial. 

This  cause  was  tried  at  the  Lent  assizes,  1&21,  when  a  special  case  was 
reserved  for  the  opinion  of  the  court.  The  case  being  imperfecdy  stated,  the 
court,  after  argument,  ordered  that  if  the  parties  could  not  agree  upon  a  refer- 
ence, the  nde  should  be  drawn  up  for  a  new  trial.  Nothing  was  said  in  the 
rule  as  to  the  costs  of  the  first  trial.  The  cause  was  taken  down  to  the  assizes 
a  second  time,  but  was  there  referred ;  and  an  award  was  afterwards  made  in 
favour  of  the  plaintiff.  The  master,  on  taxation,  having  refused  to  allow  the 
plaintiff  the  costs  of  the  first  trial, 

Manning  now  moved  that  he  should  review  his  taxation ;  and  he  referred 
to  Smith  V.  HmlCf  6  71  £.'71,  in  which  the  party  succeedicig  on  a  second 
trial,  which  was  granted,  because  a  special  case  reserved  on  the  first  was 
imperfectly  stated,  was  held  not  to  be  entided  to  the  costs  of  the  first  trial.  In 
that  case,  the  cause  was  actually  tried  a  second  time ;  but  in  Booth  v.  Ather- 
tonj  ibid.  144,  where,  under  the  fame  circumstances,  a  new  trial  was  granted, 
and  the  defendant,  without  going  to  trial,  gave  the  plaintiff  a  cognovit^  it  was 
held  that  die  defendant  was  Uable  to  pay  the  costs  of  the  first  trial.  Now  this 
is  an  intermediate  case  between  the  two,  for  here  the  euit  is  terminated  by  a 
reference. 

^-     -       *Per  Curiam.    This  case  falls  withm  die  rule  Wd  down  in  Sfnith 
J    V.  Hailt^  for  die  reference  was  eijuivalent  to  a  tricl;  and  it  has  been 
held  to  be  so,  so  as  to  entide  the  defendant  to  comni,  where  the  plau\tiff  doos  not 
recover  the  sum  for  which  the  defendant  t^i»  'vref^iod*  under  the  43  O.  3 
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KITE  and  LANE'S  Case. 

A,  and  B.^  frand  and  ameted  on  board  a  boat  laden  with  amnffgled  goods  within  the  harbor 
of  f  .,  Hhich  waa  within  a  local  exclusive  jurisdiction,  were  alterwaraa  taken,  with  the  boat, 
&C.  to  the  port  of  Z?.,  and  convicted  before  two  justices  of  the  town  and  port  of  Z?.,  pursu* 
ant  to  45  u.  3.  c.  121.  :  7.,  57  G.  3.c.  87.  «.  5.,  and  3  C?.  4.  e.  110.:  Helcf,  that  the  convic- 
tion, which  only  stated  that  they  had  been  found  and  taken  on  board  a  boat  in  the  harbor  of 
jF.,  was  bad,  for  not  showing  that  the  justices  of  D.  had  jurisdiction  over  the  offence. 

Semble,  that  in  this  case  only  the  justices  of  the  local  jurisdiciion  of  P.  had  authority  to  con- 
vict ;  and  that  the  45  G.  3.  e.  121.  «.  7.  gives  jurisdiction  to  those  justices  only  who  reside 
near  to  the/r«c  port  or  phice  into  which  any  ship,  du;.  shall  be  earned,  or  where  any  person 
shall  be  arrested  by  virtue  of  that  cUuse. 

LiTTLBDALE,  OH  a  former  day  in  this  term,  obtained  a  rule  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  issue,  directed  to  the  commander  of 
His  Majesty's  ship  of  war,  Glocester^  commanding  him  to  bring  up  the  bodies 
of  diaries  Kite  and  Edward  Lane,  who  were  confined  on  b^aid  that  ship. 
The  affidavits  disclosed  these  facts  :  on  the  3d  of  October  last,  a  boat,  with  jKtte 
and  Lane  on  board,  was  seized,  within  the  harbor  of  Iblkstone,  for  a  breach 
of  the  revenue  laws.  The  men  were  taken  on  shore,  at  Ihlkstone,  and  con- 
fined there  until  the  5th  of  October j  when  they  were  again  put .  on  board  the 
boat,  and  taken,  together  with  it,  to  Dover,  An  information  was  laid  against 
AT.  and  Z.,  before  two  justices  for  that  place,  and  sepai^te  convictions  were 
drawn  up,  as  follows:  *<<  Be  it  remembered,  that  on  the  5th  day  of  r^i^o 
October,  1822,  Charles  Kite,  of  the  town  of  Iblkstone,  in  Kent,  fisher-  L  ^ 
man,  hath  been  duly  convicted  before  us,  two  of  his  majesty's  justices  of  the 
peace  in  and  for  the  town  and  port  of  Dover,  in  the  said  county,  for  having, 
on  the  third  day  of  October,  been  found  and  taken  on  board  a  boat  in  the  harbor 
of  Folkstone  aforesaid,  laden,  &c"  (setting  out  the  oftence,  evidence,  and 
adjudication,  according  to  the  second  form  given  by  the  3  G.  4.  c.  1 10.)  In 
pursuance  of  that  adjudication,  K.  and  L.  were  aflerwai:ds  taken  on  boanl  the 
Glocesttr*  There  was  no  custom-house  at  Iblkstone,  and  smuggled  goods 
seized  there  were  generally  taken  to  Dover;  but  the  jurisdiction  of  the 
magistrates  for  the  town  and  port  of  Iblkstone  extended  to  the  place  where  this 
seizure  was  made,  and  they  constantly  took  cognizance  of  offences  against  the 
revenue  laws,  when  committed  there.  The  justices  of  Dover  had  no  jurisdiction 
within  the  town  or  harbor  of  Iblkstone. 

Jervis  showed  cause.  The  magistrates  of  Dover  had  authority  to  convict  in 
this  case.  It  must  be  admitted,  that  the  boat  was  originally  captured  within  the 
limits  of  Iblkstone;  but  the  captors  afterwards  took  it  to  Dover,  together  with 
the  prisoners  K.  and  Z.,  for  the  purpose  of  laying  an  information  against  them 
at  that  place.  The  question  turns  upon  the  45  G.  3.  c.  121.  s.  7.,  and  the  57 
G,  3.  e.  87.  s.  5.,  which  give  jurisdiction  to  two  descriptions  of  magistrates ; 
first,  to  those  residing  near  to  the  port  or  place  into  which  the  vessel  or  boat  is 
carried,  and,  secondly,  to  those  residing  near  the  place  where  the  parties  are 
arrested.  The  3  G.  4.  c  110.  has  not  repealed  the  former  enactments  r«|/|q 
upon  this  point.  *^Here,  then,  the  convicting  mi^trates  had  jurisdiction,  ^ 
the  boat  having  been  carried  into  the  port  of  Dover.  [Bat/lev  J.  Admitting 
the  magistrates  of  Dover  to  have  had  the  jurisdiction  contended  ror,  ought  not  the 
conviction  on  the  face  of  it  to  have  shown  that  jurisdiction  ?1  That  is  unneces- 
sary, as  the  3  G.  4.  c.  110  gives  a  particular  form  of  conviction,  which 
has  been  adopted  in  this  case. 

Littledale,  contra.  The  magistrates  of  Dover  had  no  jurisdiction  over  the 
offence  in  question.  The  acts  which  have  been  referred  to  authorize  seizures 
on  the  high  seas ;  and,  therefore,  when  they  direct  that  the  information  shall  be 
laid  before  justices  residing  near  die  port  or  place  into  which  the  vessel  is  carried, 
that  must  mean  the  port  or  place  at  wh:ch  the  vessel  Jirst  has  communication 
with  the  land.    The  magistrates  of  Dover,  then*  were  not  within  the  first  class 
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of  those  to  whom  authority  is  given.  If  it  be  contended,  that  they  are  within 
the  second  class,  as  residing  near  the  place  where  the  parties  were  arrested,  the 
case  of  Talbot  v.  Hubble,  2  Str,  1154,  is  decisive  against  them.  That  was  a 
question  on  the  construction  of  the  12  Car,  2.  c.  23.  8,  31.,  which  gave  juris- 
diction in  excise  matters  to  the  justices  near  to  the  place  where  the  offence  was 
committed ;  and  it  was  held  that  county  magistrates,  although  residing  near  the 
place  where  an  offence  was  committed,  had  no  power  to  act,  if  that  oilence  were 
committed  within  the  limits  of  a  local  exclusive  commission  of  the  peace.  The 
same  rule  must  apply  here.  The  arrest  was  made  within  the  local  jurisdiction 
*1041  ^^  Ihlkstone  $  the  men  should,  therefore,  have  been  taken  before  the 
-^  justices  of  that  place.  *But,  secondly,  admitting  that  jurisdiction  could 
be  given  to  the  magistrates  of  Dover,  by  the  subsequent  taking  of  the  vessel 
to  that  place,  the  fact  of  its  having  been  taken  there  should  have  appeared  on 
the  face  of  the  conviction.  Something  should  have  been  shown,  connecting 
the  offence  committed  at  Folkitone  with  the  jurisdiction  of  magistrates  appointed 
for  the  town  and  port  of  Dover,  Nothing  of  that  kind  is  stated ;  at  all  events, 
therefore,  the  conviction  is  bad,  and  this  rule  must  be  made  absolute. 

Abbott,  C.  J.  Two  questions  have  been  raised  in  this  case :  1st,  whether 
the  magistrates  of  the  town  and  port  of  Dover  had  authority  over  the  subject 
matter  of  the  conviction ;  and,  2dly,  whether  the  conviction  is  good,  inasmuch  as 
that  authority  is  not  apparent  on  the  face  of  it.  By  the  45  G.3,  c.  121.  s,  7,  it 
was  enacted,  that  persons  *'  taken  on  board  of  any  ship,  vessel,  or  boat,  or  on 
land,  under  the  circumstances  there  stated,  should  be  taken  before  one  or  more 
justice  or  justices  residing  near  the  port  or  place  into  which  such  ship,  vessel, 
or  boat  should  be  taken  or  carried,  or  near  to  the  place  where  any  such  person 
should  be  so  taken  or  arrested ;  and  that  such  justice  or  justices  might  hold  the 
party  accused  to  bail,  or,  if  he  desired  it,  send  him  on  board  one  of  His  Majesty's 
ships  of  war."  By  the  57  G,  3.  c.  87.  8,  5,  after  reciting  the  former  enact- 
ment, it  is  provided,  that  any  8uch  justice  or  justices  shall  have  power  to  hear 
and  decide  upon  any  such  complaint  immediately,  instead  of  holding  the  party 
to  bail.  Jurisdiction  is,  therefore,  given  to  the  same  magistrates  by  both  these 
acts.  Now,  it  appears  by  the  affidavits  in  this  case,  that  the  persons  offending 
*105n  vere  arrested  within  the  h^xhor  of  Folkstone  ;  their  vessel  *wa8  detained 
-^  there,  and  they  were  taken  on  shore  within  the  local  jurisdiction  of  the 
magistrates  of  that  place.  On  a  subsequent  day,  the  prisoners  were  again  put 
on  board  the  vessel,  and  carried,  together  with  it,  to  Dover,  That  raises  the 
question,  whether  persons  carried,  by  the  voluntary  act  of  the  captors,  within 
a  particular  jurisdiction,  can  afterwards,  without  any  apparent  necessity,  be 
taken  within  the  limits  of  another  jurisdiction  and  be  there  convicted  of  Uie 
offence  imputed  to  them.  If  that  can  be  done,  this  great  inconvenience  will 
result,  that  persons  arrested  under  the  provisions  of  the  acts  in  question  may 
be  carried  from  port  to  port,  at  the  pleasure  of  the  captors,  and  may  at  last  be 
convicted  at  one  extremity  of  the  kingdom  of  an  offence  committed  at  the  other. 
I  am  strongly  inclined  to  think  that  no  such  power  exists.  It  is,  however, 
unnecessary  to  decide  expressly  upon  that  point ;  for  I  am  clearly  of  opinion, 
that  the  conviction  itself  is  bad  on  the  face  of  it.  It  is  a  first  principle,  as  to 
all  acts  done  by  magistrates,  that  their  jurisdiction  should  appear  upon  the  face 
of  their  proceedings.  In  convictions,  the  place  for  which  tfie  magistrates  act 
must  be  shown ;  the  offence  must  be  set  out;  and  either  it  must  appear  that  the 
offence  was  committed  within  the  limits  for  which  the  convicting  magistrates 
are  appointed,  or  facts  must  be  stated  which  give  them  jurisdiction  beyond  those 
limits.  If  we  hold  that  to  be  unnecessary  in  the  present  case,  we  shall  give  to 
the  statutes  which  have  been  cited  the  effect  of  repeahng  the  former  law  upon 
this  subject.  Now  it  does  not  appear  to  have  been  the  intention  of  the  legisla- 
ture to  extend  the  jurisdiction  of  magistrates ;  and  unless  we  come  to  that  con- 
*  1  OAl  ^^^^^^«  ^^  cannot  suppose  it  to  have  been  intended  that  a  magistrate  of  one 
•^  place  should  *have  jurisdiction  over  an  offence  committed  in  another.  I  am, 
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dierefiMre,  satisfied  that  this  convictioii  is  bad,  (notwithstanding  the  form  given 
by  the  3  O,  4.  c.  110,)  nothing  being  stated  on  the  face  of  it  which  shows  that 
the  magistrates  of  Dover  had  authority  over  the  subject  matter  of  the  conviction. 
The  rule  must,  therefore,  be  made  abscdute. 

Batlet  and  Holroyd,  Js.  concurred. 

Best,  J.  I  agree  with  my  Lord  Chief  Justice  that  these  prisoners  must,  for 
the  reasons  that  his  Lordship  has  given,  be  discharged.  I  am  also  of  opinion, 
that  the  magistrates  of  Dover  had  no  jurisdiction  in  this  case.  The  offence 
was  committed,  and  the  vessel  on  board  of  which  the  prisoners  were  found  was 
captured,  within  the  harbor  of  Iblkstone,  At  Folkstone  the  prisoners  were 
landed,  and  confined  two  days,  and  were  afterwards  put  on  board  ship  again 
and  carried  to  Dover,  The  words  of  the  statute  which  creates  this  offence,  and 
gives  the  magistrates  jurisdiction  over  it,  require  that  prisoners  shall  be  con- 
veyed before  some  justice  or  justices  residing  in  or  near  the  port  or  place  into 
wJiich  the  skip  shau  be  taken  or  carried.  I  Siink  the  import  of  these  words  is, 
that  port  or  place  into  which  the  ship  shall  be  Jirst  carried  in  which  a  magis- 
trate can  be  found  to  decide  on  the  cases  of  the  men  that  are  taken  on  boara  of 
her.  The  words  ^  port  or  place "  cannot  mean  any  port  to  which  the  ship 
shall  at  any  time  be  carried,  and  must  therefore  be  confined  to  the  first  port 
into  which  she  shall  be  brought  where  the  thing  can  be  done  which  is  required 
to  be  done.  If  we  put  any  larger  construction  on  the  words  of  the  act,  we  give 
occasion  for  delay,  *which  must  be  prejudicial  to  the  prisoner.  There  r^i^y 
were  magistrates  in  Folkstone^  before  whom  the  prisoners  might  have  ^ 
been  taken ;  they  ought  not  therefore  to  have  been  taken  before  any  other  tri- 
bunal. Perhaps  the  case  would  be  different  if  the  ship  came  within  the  limits 
of  a  port,  but  went  away  again,  either  from  stress  of  weather  or  other  neces- 
sary cause,  without  communicating  with  the  land.  It  is  a  settled  principle,  that 
penal  statutes,  and  such  as  create  a  new  jurisdiction,  shall  receive  a  strict  con- 
struction. We  have  been  told  that  there  is  no  custom-house  at  Folkstone^  and 
that,  therefore,  it  would  be  inconvenient  to  land  the  goods  found  on  board 
vessels  seized  for  smuggling.  If  any  inconvenience  shall  arise  from  this  con- 
struction, that  may  be  guarded  against  by  another  law.  We  must  put  that 
interpretation  on  the  present  law  which  the  rules  of  construction  require ;  and 
that  is,  such  as  will  guard  against  the  abuse  of  a  new  and  extraordinary 
power. 

Rule  absolute.* 

*  Summary  convictions  before  magisUvtes  being  by  virtue  of  a  circumscribed  and  extraordi- 
nary jurisdicuon,  nothing  can  be  intended  to  aid  or  extend  that  jurisdiction.  Hence  it  has  been 
always  held  neceseary  that  the  authority  of  the  convicting  magistrates  should  appear  upon  the 
face  of  their  proceedings.  Rex  ▼.  Green,  Cold.  391.  Upon  this  ground,  in  Rex  v.  Joknton,  1  Str, 
261,  the  conviction  was  quashed,  because  it  did  not  appear  that  it  was  made  by  justices  of  the 
county  where  the  ofience  was  committed ;  and  in  Rex  v.  Curden,  4  Burr.  2279,  Aex  v.  Jdfriee, 
1  T.E.2A\,  Rex  v.  iStone,  1  Ea$t,  636,  and  Rex  v.  Jarvit,  t5.  644.  n.,  it  was  laid  down  as  a 
general  rule,  that  a  conviction  must  show  that  the  justices  had  jurisdiction.  In  Rex  v.  Hazelly 
13  Eatt,  139,  which  was  a  conviction  of  a  person  employed  in  a  manufttcture,  for  refusing  to 
work,  the  justices  had  followed  the  form  prescribed  by  the  41  G.  3.  e,  38.  That  form,  which 
was  very  similar  to  those  given  by  the  3  Cf.  4.  e,  110,  required  that  the  ofience  should  be  set  out, 
but  did  not  expressly  require  that  the  place  where  it  was  committed  should  be  shown.  The 
conviction  described  tne  offence  minutely,  but  did  not  state  where  it  was  committed.  Per  Lord 
Ellenboroughf  **  It  must  appear  upon  the  face  of  the  conviction  that  the  ofience  was  committed 
within  the  county  of  the  justices  who  convict  the  defendant,  without  which  thejr  can  have  no 
jurisdiction.  The  statute  never  meant  to  give  those  magistrates  jurisdiction  to  inquire  of  this 
offence  throughout  every  county ;  the  allegation,  therefore,  that  the  offence  was  committed  at 
some  place  within  the  county  of  which  they  were  justices,  is  essential  to  give  them  jurisdiction." 
See  also  Rex  v.  Edwardt,  1  J&wt,  878. 
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•108]  *MAGPH£RSON  v.  LOVIE. 

An  afliiiaTit  of  debt  stmted  that  defendant  was  indebted  to  plaintiir,  upon  a  written  agreement  to 
marry  plaintifTat  a  time  specified,  or  pay  her  ICNXM.,  and  that  he  had  not  done  either  although 
the  time  had  elapsed,  and  plaintiff  was  ready  and  willing  to  marry  defendant,  and  re<]uested 
him  to  marry  her :  Held,  that  this  was  insufficient,  as  the  court  can  take  nothing  by  mtend- 
ment  in  an  affidavit  of  debt ;  and  here  no  consideration  for  the  defendant's  promise  was 
shown. 

In  this  case,  the  affidavit  to  hold  to  bail  was  made  by  the  plaintiff,  and  stated 
**  that  the  defendant  was  indebted  to  the  deponent  in  the  sum  of  1000/.,  upon 
and  by  virtue  of  a  certain  memorandum  in  writing,  bearing  date  October  19th, 
1821,  whereby  the  said  defendant  promised  deponent,  that  when  he  returned  in 
tlie  month  of  March  or  ^prU  then  next,  he  would  marry  the  deponent,  or  pay 
her  the  sum  of  1000/.;  tluit  defendant  did  return  in  the  said  month  of  Marchy 
and  deponent  was  then  ready  and  willing  to  intermarry  with  him ;  tliat  the 
said  months  of  March  and  April  have  long  since  elapsed,  yet  the  said  defendant 
(although  often  requested,)  hath  not  yet  married  deponent  or  paid  her  the  said 
sum  of  1000/.*' 

Marryat  moved  to  dischaige  the  defendant  out  of  custody  on  filing  com- 
mon bad,  on  account  of  the  insufficiency  of  the  affidavit  to  hold  to  bail. 
*1091  ^^  ^^^  ^^^  appear  by  this  affidavit,  that  the  plaintiff  ever  promised  *to 
^  marry  the  defendant.  The  promises,  therefore,  were  not  mutual ;  nor 
is  any  consideration  whatever  shown  for  the  defendant's  promise;  and 
without  that,  the  affidavit  is  insufficient.  Taylor  v.  Forbes,  11  JEast,  315. 
The  allegation  that  plaintiff  was  ready  and  willing  to  marry  defendant,  amoimts 
to  nothing  at  all ;  it  should  have  been  shown  that  she  promised  to  do  so  at  his 
request.     Durnford  v.  Mesnter,  b  M.  ^  S.  446, 

Adolpkus  showed  cause,  in  the  first  instance.  No  case  goes  the  length  of 
supporting  this  application.  In  the  cases  cited,  there  was  a  total  absence  of 
any  cause  of  action.  The  question  did  not  turn  upon  any  defect  in  the  affi- 
davit, which,  if  found  in  the  declaration,  might  entitle  the  defendant  to  a  verdict ; 
but  on  the  want  of  any  thing  to  create  a  liability  on  his  part.  In  the  present 
case,  every  thing  is  stated  which  is  necessary  to  inform  the  party  of  the  con- 
tract upon  which  he  is  sued ;  and  is  so  stated  as  to  show  a  liability,  whatever 
question  may  hereafWr  arise  upon  the  want  of  mutuality  in  the  contract.  In 
Eyre  v.  HuUon,  5  Taunt.  704.  S.  C.  1  Marsh,  315,  Gibbs,  C.  J.  said,  that  an 
affidavit  of  debt  need  not  contain  all  matters  required  in  special  pleading;  and 
that  principle  is  not  denied  in  Balbi  v.  Bailey ,  6  Taunt.  25. 

Per  Curiam.  The  principle  to  be  collected  from  all  the  decisions  on  this 
point  is,  that  the  court  can  take  nothing  by  intendment  in  an  affidavit  of  debt ; 
and  that  a  party  cannot  be  arrested  and  depi^ved  of  his  liberty,  unless  the  affi- 
*l  101  ^^^^  discloses  a  cause  of  action  against  *him.  In  the  present  case  no 
J  cause  of  action  is  shown,  no  consideration  for  the  defendant's  promise 
being  stated.    The  rule  prayed  for  must,  therefore,  be  granted. 

Rule  absolute. 
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HODGSON,  GenUeman,  v.  FORSTER,  METGALF,  FERGUSON,  and 

DODGSON. 

Where  a  plaintiff  did  not  appear  at  the  trial,  the  record  haYinfl[  been  taken  down  by  proviso,  and 
a  verdict  for  the  defendants  was  taken  by  mistake  at  nisi  priu$,  instead  of  a  nonsuit ;  the 
court,  though  this  was  irregular,  would  not  permit  the  plaintiff  to  set  it  aside,  unless  on  the 
terms  of  consenting  to  a  nonsuit  being  entered. 

In  this  case,  the  declaration  was  filed  in  ^pril^  1618.  The  defendants, 
Forater  and  Mttcd^^t  pleaded  to  issue ;  and  issue  was  joined  in  Trinitv  term« 
1818.  Ferguson  suffered  judgment  by  default,  and  Dodgaon  died  afler  ptea,  and 
before  issue  joined.  The  plaintiflf  having  made  default,  the  cause  was  carried 
down  by  proviso  to  the  last  Cumberland  assizes,  when  no  person  appeared  for 
the  plaintiff;  and  a  verdict  was  taken  for  the  defendants,  Forater  if  Metcalfe 
instead  of  a  nonsuit,  the  plaintiff  not  having  appeared. 

Littledale,  in  this  term,  applied  for  a  rule  rdai  for  setting  aside  this  verdict, 
on  the  ground  that  this  was  irregular,  and  cited  Gardner  v.  Davis,  1  FfUaorif 
300 ;  and  contended,  on  the  authority  of  that  case,  that  the  Court  had  no  power 
to  enter  a  nonsuit  now.  •  But, 

Per  Curiam.    In  that  case  the  Court  set  aside  the  verdict;  and  afterwards, 
on  apphcation  to  them  by  the  defendant  to  enter  a  nonsuit,  they  found  that  they 
had  *no  power  to  do  justice  between  the  parties.     To  prevent  that,  as   p^. « . 
this  is  an  application  to  our  discretion,  we  shall  not  grant  it,  unless  on  ^ 
the  terms  that  the  plaintiff  will  consent  to  a  nonsuit  being  entered. 

However,  on  the  merits  stated  in  the  affidavits,  and  on  payment  of  costs,  they 
afterwards  wanted  a  rule  nisi  generally.  The  merits  were  distinctly  negatived 
by  the  affidavits  on  the  other  side ;  and  the  Court  ultimately  made  the  rule 
absolute,  on  the  payment  of  costs,  the  plaintiff  consenting  that  a  nonsuit  should 
be  entered,  instead  of  a  verdict  for  the  defendants. 

Scarlett,  for  the  defendants. 

Rule  accordingly. 


DURDEN  et  al.  v.  HAMMOND. 

Before  a  writ  is  returnable,  it  may  be  altered  as  to  the  return  day  without  being  restamped, 

Erovided  the  last-appointed  return  day  be  not  beyond  the  time  at  which  the  writ  might  at  fint 
Bve  been  made  returnable. 

In  this  case  a  latitat  was  issued  in  Trifiity  term  last,  tested  on  the  7th  of 
June,  and  returnable  on  the  19th ;  on  the  I7th  of  that  month  the  writ  was 
altered,  made  returnable  on  the  25th  of  June,  and  resealed ;  the  return-day  was 
afterwards  altered,  in  like  manner,  to  the  6th  of  November,  and  again  to  the 
28th,  and  on  each  occasion  the  writ  was  resealed.  The  defendant  was  arrested 
on  the  13th  of  November.  A  rule  nisi  having  been  obtained  to  set  aside  the 
kUitat,  and  to  have  the  bail-bond  delivered  up  to  be  cancelled,  on  filing  com- 
mon bail, 

^Hutchinson  now  showed  cause.    In  this  there  is  no  irregularity ;   p^. .  ^ 
for  the  writ,  although  several  times  altered,  is  still  returnable  in  time,  no   ^ 
term  intervening  between  the  teste  and  the  last-appointed  return-day ;  and  each 
alteration  was  made  before  the  writ  was  actually  returnable. 

Brodrick,  contra.  In  order  to  make  this  proceeding  regular,  the  writ  should 
at  all  events  have  been  restamped  as  well  as  resealed,  for  a  duty  of  5«.  is 
imposed  upon  every  writ  issuing  out  of  this  Court ;  55  G.  3.  c.  184 ;  and  if  the 
plaintiff  may  in  tins  manner,  without  having  his  writ  restamped,  avoid  the 
necessity  of  issuing  an  aUas,  the  revenue  will  be  defrauded. 
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PtT  Curiam,  There  has  not  been  any  irregularity  in  this  case.  This  writ, 
which  was  issued  in  Trinity  term,  might  at  first  have  been  made  returnable  at 
any  time  in  the  present  term.  Now  the  rule  is,  that-before  a  writ  is  returnable, 
it  may  be  altered  and  resealed  in  the  manner  here  stated,  without  being  stamped 
anew ;  provided  no  term  intervene  between  the  teste  and  the  day  on  which  it  is 
ultimately  made  returnable. 

Rule  discharged. 


,„«-,  •FEATHERSTONE  v.  HUNT,  STABB,  and  PRESTON,  (sued 
-»  with  NOBLE,  ouUawed  in  the  suit.) 

Where  the  holder  of  a  bill  of  exchange  being  a  security  for  a  debt  due  from  A,  B,  C.  nnd  Z)., 
indorsed  over  and  put  ihe  bill  into  the  hands  of  B.  C.  and  /).,  who  settled  their  accounis  with 
A.,  saying  that  the  bill  had  been  satisfied  by  them,  hut  the  hiU  UaelftooM  ntd  produced  to,  or 
seen  bm  A.  at  the  time  of  *uth  aettlement:  Held,  that  this  was  no  defence  to  A.  in  an  nctiun 
Ity  (be  nolder  against  A,  Jd.  C.  and  A,  the  bill  oot  having  been  in  fact  satisfied  by  the  perbona 
to  whom  it  had  oeen  indorsed  and  handed  over. 

AssuMPsrr  for  goods  sold  and  delivered,  and  the  usual  money  counts.  There 
was  also  a  count  against  the  defendants,  as  drawers  of  a  bill  of  exchange,  dated 
February  4th,  1819,  for  331/.  The  defendant.  Hunt,  pleaded  the  general  issue. 
The  other  defend?.nts,  Stabb  and  Preston,  suffered  judgment  by  default.  At  the 
trial  before  Abbott,  C.  J.,  at  the  Ckdldhall  sittings  in  this  term,  it  appeared, 
that  all  the  defendants  had  carried  on  business  in  partnership  at  Newfoundland, 
The  goods  in  question,  to  the  amount  of  331/.,  were  furnished  by  the  plaintiff 
to  the  firm,  in  payment  for  which  they  drew  the  bill  stated  in  the  declaration 
upon  Hunt^  who  abo  carried  on  a  separate  trade  in  London,  under  the  firm  of 
Hunt  fy  Co.  This  bill,  was  presented  by  the  plaintiff,  but  acceptance  was 
refused.  There  was  no  doubt  that  the  defendants  were  all  originally  liable : 
btit  the  question  was,  whether,  by  the  conduct  of  the  plaintiff,  the  defendant, 
Hunt^  had  been  dischai^ed  from  his  liability.  As  to  that  the  facts  were  these : 
Subsequendy  to  the  bill  being  dishonored,  the  partnership  between  the  defend 
ants  was  dissolved,  and  Stabb  and  Preston  and  others  entered  into  a  new  firm  at 
Newfoundland^  and  the  new  firm  purchased  from  the  old  firm  property  there, 
to  the  amount  of  several  thousand  pounds.     The  plaintiff,  in  the  meanwhile, 

*114"1  '"^^^"^^  0^'®^  ^  ^^  ^®w  fi^"*  ^^®  ^*^  i"  question,  and  *sent  it  to  Pres' 
-*  /on,  at  Newfoundland,  (a  partner  in  both  firms,)  in  order,  if  possible,  to 
obtain  payment  for  it.  HurU  also  sent  out  an  agent  of  the  name  of  Rendall  to 
Newfoundland',  to  settle  his  accounts  with  the  new  firm.  In  those  accounts  the 
bill  in  question  was  set  off,  as  paid  by  them,  and  it  was  allowed  in  account  by 
RendaU,  and  the  balance,  after  this  allowance,  due  to  Hunt,  was  paid  over.  It 
did  not  appear,  however,  that  the  bill  was  produced  to  or  seen  by  Hunt's  agent 
at  the  time  of  this  settlement.  The  amount  of  the  bill  was  never  paid  to  tlie 
plaintiff  by  the  new  firm,  and  they  having  subsequently  become  bankrupts,  the 
plaintiff  commenced  the  present  acdon.  The  Lord  C.  J.  at  the  trial,  was  of 
opinion  that  this  was  not  a  discharge  of  HunVs  liability,  being  a  mere  arrange- 
ment between  Hunt  and  the  persons  joindy  liable  with  him ;  and  the  bill  not 
being  produced  at  the  time  of  the  setdement,  the  defendant's  agent  had  no  rea- 
son to  believe  that  it  was  satisfied.  The  jury,  under  his  direction,  found  a  ver- 
dict for  the  plaintiff:  and  now 

Wilde  moved  for  a  new  trial,  on  the  ground  of  misdirection.  Here  the 
plaintiff,  by  giving  Preston  possession  of  die  bill,  and  indorsing  it  over  to  the 
new  firm,  enabled  the  latter  to  practise  a  fraud  upon  Hunt,  who  has  setded  tho 
account  between  himself  and  them,  on  the  faith  of  the  bill  having  been  satisfied. 
The  bfli  was  not  sent  to  Preston  merely  as  agent,  for  it  was  indorsed  to  the 
new  firm,  and  of  course,  under  such  circumstances,  it  was  reasonable  to  pre- 
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8ume  that  the  plainttfT  had  been  satisfied.  If  it  is  uiged  that  RendaU  ought  to 
have  required  possession  of  the  bill  before  he  allowed  it  in  account,  it  may  be 
answered  that  he  had  no  right  *to  require  this  bill,  being  the  joint  prop-  r»|  J5 
erty  of  Hunt  and  his  partners,  of  whom  Preston  was  one.  The  case,  L 
therefore,  falls  within  the  general  principle,  that  if  a  plaintiff  enables  a  third  person, 
by  the  possession  of  the  security,  to  setde  his  accounts,  and  the  third  person 
does  so,  he  cannot  afterwards  recover  upon  that  security,  although  he  has  not 
been  in  fact  paid  by  the  individual  to  whom  he  intrusted  tlie  possession  of  it. 

Abbott,  C.  J.  On  the  facts  of  the  case  it  appeared  that  the  plaintiff  put  the 
bill  into  Preston's  hands,  with  a  view  to  obtain  payment,  expressly  reserving 
his  rights  on  all  the  parties  to  it,  in  case  the  bill  should  not  be  paid  by  Preston. 
Subsequently  to  this,  on  the  settlement  of  the  account  between  Preston  and 
Rendcdl^  this  bill  was  stated  by  the  former,  as  having  been  satisfied,  and  was  in 
consequence  allowed  in  the  account.  But  the  bill  itself  was  not  produced  at 
that  time  to  RendaU^  and  it  cannot,  therefore,  be  contended,  that  the  circum- 
stance of  the  possession  of  the  bill  enabled  the  party  to  practise  any  deceit.  If 
that  fact  had  appeared,  the  case  would  have  been  very  different.  It  seems  to 
me,  tliat  tlie  verdict  is  right  as  the  case  now  stands.  This  rule  must,  therefore, 
be  refused. 

Bayley,  J.  If  I,  incautiously,  by  putting  a  security  for  a  debt  due  to  me 
mto  the  hands  of  a  third  person,  enable  that  person  to  deceive  my  debtor,  in 
the  settlement  of  an  account  between  them,  I  must  take  the  consequences,  in 
case  my  debtor  is  thereby  deluded.  That  fact,  however,  is  wanting  in  this 
case.  It  is  true,  that  Preston  said  that  the  bill  was  satisfied,  but  he  did  not 
prove  it,  by  producing  the  bill  to  RendaU.  If  he  had  *done  so,  the  r*|tA 
plaintiff  would  have  been  in  a  very  different  situation.  ^ 

HoLYSOYD,  and  Best,  Js.,  concurred. 

Rule  refused. 


PEERS  V.  GADDERER. 

A  bankrupt  who  has  obtained  hia  certificate,  cannot  be  arrested  upon  a  subsequent  promise  to 

pay  a  debt  due  before  his  bankruptcy. 

Campbell,  on  a  former  day  in  this  term,  obtained  a  rule  to  show  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  on  filing  common  bail. 
His  affidavit  stated,  that  on  the  12th  November^  1822,  the  defendant  was 
arrested  at  the  suit  of  the  plaintiff  for  16/.  19«.,  and  that  after  0/.  4«.  of  that 
debt  was  contracted,  the  defendant  became  bankrupt,  and  obtained  his  certificate, 
which  was  duly  allowed  in  1820 :  and  now, 

Piatt  showed  cause  upon  an  affidavit  which  stated,  that  afler  the  defendant 
had  obtained  his  certificate,  he  promised  to  pay  the  debt.  Although  in  Wilson 
V.  Kemp,  3  3f.  4"  'S'  ^^^t  it  was  held  that  an  insolvent  debtor  who  had  taken 
the  benefit  of  the  54  G,  3.  c.  28.,  was  not  liable  to  arrest  upon  a  subsequent 
promise  to  pay  a  debt  contracted  prior  to  the  day  prescribed  in  the  act ;  yet,  in 
Norton  v.  Moggridge,  6  Taunt.  563,  the  Court  of  C.  P.  were  of  a  different 
opinion.  The  case  of  Bailey  v.  DiUon,  2  Burr.  736,  relating  to  the  arrest  of 
bankrupts  upon  promises  made,  *after  tJieir  bankruptcy,  to  pay  debts  r«||.« 
due  before,  cannot  be  supported.  That  case  was  decided  upon  the  ^ 
ground,  that  the  new  promise  being  founded  only  upon  a  conscientious  obliga- 
tion, did  not  make  &e  party  liable  to  arrest ;  the  same  objection  might  be 
applied  to  promises  made  by  persons  when  of  age,  to  pay  debts  contracted 
during  infancy.  Unless,  tlierefore,  it  be  held  that  such  persons  are  not  liable 
to  be  arrested,  this  defendant  cannot  be  entitled  to  his  discharge* 
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CampbeOj  eontra.  The  words  of  the  statae  5  G.  2.  e.  80.  f .  7,  put  this 
matter  out  of  all  doubt  **  And  in  case  any  such  bankrupt  shall  atlerwards  be 
arrested,  prosecuted,  or  impleaded,  for  any  debt  due  before  such  time  as  he, 
she,  or  Uiey  became  bankrupt,  such  bankrupt  shall  be  discharged  upon  common 
baiL*'  He  was  thei^  stopped  by  the  Court.  Abbott,  G.  J.  I  have  no  doubt 
that  the  case  of  WiUon  v.  Kemp  was  rightly  decided,  and  the  words  of  the 
statute  which  has  been  cited  are  extremely  strong.  It  must  be  a  question  for 
the  jury,  whether  or  no  the  bankrupt  has  made  himself  liable  by  a  new  prom- 
ise, and,  until  they  have  decided  that  question  against  him,  he  is  entitled  to  be 
discharged. 

Rule  absolute.* 

*  See  BlaMtLm  ▼.  OgU,  8  Piiu,  526,  coDtni ;  but  the  statute  5  G,  2.  c  30,  does  not  teem 
to  have  been  referred  to. 


•118]        •DOE,  on  the  Demise  of  DAVIES  and  WIFE,  v.  ROE. 

Where  a  pleintiffin  ejectment  bee  been  noniuited,  the  (defendant  not  baring  appeared  to  confeBB 
leaae,  entry,  and  onater*  judgment  may  be  regularly  signed  on  the  first  day  of  the  ensuing 
term,  and  a  writ  of  possession  issued  on  the  same  day,  alihough  the  fottea  be  not  delivered 
over  at  the  time  by  the  associate  to  the  attorney  for  the  plaintifi. 

TAnnoN  had  obtained  a  rule  nisi  for  setting  aside  the  writ  of  habere  facias 
possessionem,  issued  in  this  case,  with  costs  for  irre^arity  and  for  restoring 
the  possession.  The  affidavits  in  support  of  the  rule  stated,  that  at  the  last 
Summer  assizes  for  the  county  of  £brrfordt  the  plaintiff  in  this  case  was  non- 
suited, the  defendant  not  having  appeared  to  confess  lease,  entry,  and  ouster. 
On  the  6th  November,  judgment  against  the  casual  ejector  was  signed;  and  on 
the  same  day  a  writ  of  possession  issued,  but  the  plaintiffs'  agents  did  not 
obtain  the  posiea  from  die  associate  until  November  12tfa.  The  affidavit  in 
answer  stated,  that  the  practice  of  the  associates  for  the  different  circuits  is  not 
to  deliver  out  any  posteas  to  the  successful  party  till  the  5th  day  of  the  term 
following  the  assizes,  without  any  distinction ;  that  the  poBteas,  when  obtained, 
are  not  deposited  in  the  treasury,  or  other  office  of  K.  B.,  except  where  it  is 
necessary  to  enter  up  a  final  judgment  on  the  roll  under  them,  in  which  case 
they  are  left  with  the  clerk  of  die  treasury  for  that  purpose,  and  are  afterwards 
withdrawn  and  kept  by  the  attorney  of  the  successful  party.  The  affidavits 
also  stated,  that  the  writ  of  possession  had  been  received  by  the  sheriff  before 
the  12th  of  November ;  and  that,  on  that  day,  by  an  arrangement  agreed  on 
*1191  ^^^^^^^  ^®  attorneys  *on  both  sides,  possession  had  been  actually 
^  delivered  under  it  to  the  lessors  of  the  plaintiff. 

Campbell  showed  cause,  and  contended  that  there  was  no  irregularity  in  the 
ease,  and  even  if  there  were,  it  had  been  waived  by  the  agreement  between  the 
parties.  In  support  of  the  regularity  of  the  proceemng,  he  cited  Doe,  dem..  Lord 
Pahnemton  v.  Copeland,  Z  T.  JR.  779.  Here,  the  6th  November,  on  which 
day  the  judgment  was  signed,  was  the  day  in  bank,  and  it  is  not  necessary  to 
have  ihepoatea  actually  in  court. 

Taunton,  contra.  Here  it  appears  that  that  could  not  have  been  done,  for  it 
is  sworn,  and  not  denied,  that  it  was  with  the  associate  at  the  time.  In  Doe  v. 
Copdand,  the  court  held  that  the  writ  of  possession  cannot  be  taken  out  till  the 
postea  comes  in  on  the  day  in  bank;  and  in  IMhfB  Practical  Reg.  tit  Postea, 
VoL  iL  p.  423,  the  same  rule  is  laid  down.  For  the  court  and  its  officers  are 
thereby  informed  what  the  result  of  the  trial  has  been.  It  ought,  therefore,  to 
be  produced,  or  to  be  capable  of  beinff  produced  al  the  time  when  the  judgment 
is  signed.  In  Shanforay.  Cluzmbertane,  6  Mod.  206,  which  was  a  case  of 
^^ectmenl,  the  court  held  Ae  judgment  irregular,  being  signed  on  the  day  of  the 
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return  of  the  postern,  although  not  executed  till  afler  the  6th  day ;  which  is  a 
stronger  case  than  this.  And  in  Sir  Hugh  MiddletorCa  case  1  Ktble,  246,  it 
is  decided,  that  judgment  against  the  casual  ejector  cannot  he  entered  up  till  the 
poBtta  is  returned  and  indorsed,  that  the  nonsuit  was  for  want  of  *con-  r«|oo 
fessing  lease,  entry  and  ouster.  The  judgment  is  themfore  irregular,  <- 
and  there  is  no  waiver  here,  for  the  arrangement  as  to  the  giving  possession, 
was  only  to  prevent  the  writ  of  possession  being  executed  in  a  hostile  manner, 
and  was  not  intended  as  a  waiver  of  any  irregularity.  Besides,  the  attorney  in 
the  country  on  the  12th  November ,  might  well  suppose  that  judgment  had  been 
regularly  signed,  as  it  might  have  been  if  the  postea  had  been  obtained  sooner 
from  the  associate.  As  to  the  practice  of  the  associates,  if  wrong,  it  ought  to  be 
corrected,  and  can  have  no  weight  on  the  determination  of  this  Court. 

Abbott,  C.J.  It  is  quite  clear  that  we  ought  not  to  grant  the  present  appli- 
cation. The  writ  of  possession  has  been  executed  at  all  events,  only  a  day 
earlier  than,  according  to  the  strictest  rule,  it  ought  to  have  been ;  and  in  Doe  v. 
Copeland,  where  the  court  held  the  writ  of  possession  irregular,  they  did  not 
set  it  aside,  but  only  referred  it  to  the  master,  to  ascertain  the  damage  sustained 
by  the  tenant  from  the  too  early  execution  of  the  writ.  This  is  all,  therefore, 
which  we  could  do  in  this  case ;  and  to  do  this  would  be  absurd,  as  no  damage 
can  have  been  sustained.  Perhaps,  in  strictness  of  law,  this  may  have  been 
irregular ;  but  even  if  it  be  so,  this  rule  must  be  discharged. 

Bayley,  J.  In  the  case  of  Shanford  v  Chamberlanej  there  was  a  verdict  for 
tlie  plaintiff  at  the  trial,  and  then  a  rule  for  judgment  is  necessary.  Here  it  is 
not  so,  and  the  judgment  may  be  signed  on  the  day  in  bank.  It  seems  to  me, 
therefore,  that  the  proceedings  are  perfectly  regular. 

'^HoLROYD,  J.  I  am  of  the  same  opinion.  The  distinction  is,  between  r«^ » i 
the  cases  where  there  is  a  rule  for  judgment  required,  and  where  that  is  ^ 
not  so.  Where  a  rule  is  requisite,  judgment  cannot  be  signed  till  it  has  expired. 
But  here,  no  rule  for  judgment  is  necessary.  It  is  said,  that  the  postea  should 
be  actually  in  court.  That  is  not  according  to  our  ordinary  practice.  Motions 
for  new  trials  and  in  arrest  of  judgment  are  constantly  made  without  the  postea 
ever  being  produced  to  the  court. 

Best,  J.  concurred. 

Rule  discharged  with  costs. 


BRADNEY  and  Another  v.  HASSELDEN,  on  the  Demise  of  HARPER 

et  al.  (in  Error.) 

A  party  having  been  prevenied  from  suing  out  execution  in  an  ejectment  by  an  injunction  in 
chancery,  which  continued  in  force  for  many  years,  during  which  the  term  in  the  declaration 
in  ejectment  expired,  the  court  would  not  permit  it  to  be  enlarged,  unleas  it  were  quite  clear 
that  the  amendment  would  work  no  injustice  to  the  opposite  party. 

Ryan,  had  obtained  a  rule  niat,  calling  upon  the  heirs  of  the  plaintiffs  in 
error,  and  upon  the  tenants  in  possession  of  the  premises  in  this  ejectilhent,  to 
show  cause  why,  on  payment  of  costs,  the  declaration  should  not  be  amended 
by  enlarging  the  several  terms  of  ten  years  and  five  years  therein  mentioned,  to 
the  term  of  seventy  years.  The  application  was  made  on  the  behalf  of  the  son 
and  heir  of  the  defendant  in  error,  who  had  died  in  1T77.  It  appeared,  that  in 
1763,  the  defendant  in  error  had,  in  an  ejectment  tried  at  the  Stafford  Summei 
assizes,  obtained  a  verdict  against  the  plaintiffs  in  error  for  the  recovery  of  the 
possession  of  certain  messuages,  &c.,  subject  to  the  opinion  of  the  Court  oi 
♦Common  Pleas  on  a  case  reserved.  In  Trinity  term,  1764,  that  court  r-^^^nn 
gave  judgment  for  the  defendant  in  error,  which  judgment  was  afterwards  L  ^'^^ 
in  Easter  term,  1765,  affirmed  by  this  Court.  Subsequently  to  that  judgment, 
the  plaintiffs  in  error  obtained  an  injunction  in  chancery  for  staying  execution 
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The  affidavits  stated,  that  between  that  period  and  the  death  of  the  defendant 
in  error,  many  attempts  were  made  to  obtain  a  hearing  in  chancery  without 
success ;  and  that,  for  want  of  funds,  the  parties  interested  were  unable  to  pro- 
ceed, and  the  injunction  continued  in  force.  In  the  meantime  the  original  parties 
died,  and  the  whole  fee  became  ultimately  vested  in  the  present  applicant  to  t!ie 
Court.     The  terms  in  the  declaration  had  long  since  expired. 

Tindal^  {Alexander  and  Paiteson  were  with  him,)  showed  cause.  This  is 
an  application  to  the  discretion  of  the  Court,  and  the  rule  laid  down  in  Doe  v. 
7\ickeiij  2  B,fy  A.  773,  to  guide  that  discretion  is,  that  the  court  must  with 
certainty  see  that  injustice  will  not  be  done  by  granting  the  rule.  Here  they 
cannot  do  so.  Probably  there  had  been  some  settlement  between  the  parties 
before  1777.     He  was  then  stopped  by  the  Court,  who  called  on 

Gaselee  and  Bymi  to  support  their  rule.  In  Doe  v.  Tltckett,  the  party  apply- 
ing had  been  guilty  of  laches.  Here  he  has  not,  for  during  all  the  period  he 
has  been  stopped  by  an  injunction  from  chancery.  In  Vicars  v.  Haydon, 
Coiop.  841,  the  party  had  been  delayed  in  a  similar  way,  and  there  the  court 
allowed  the  amendment. 

*1231  *  Abbott,  C.  J.  Here,  for  thirty  or  forty  years  the  party  has  been  inat- 
-^  tentive  to  his  own  interests,  and  we  cannot  now  relieve  him.  The  rule  we 
have  already  laid  down,  seems  to  me  to  be  the  right  one.  I  cannot  see  distinctly 
what  would  be  the  consequences  of  granting  this  application.  Perhaps  we 
should  Uiereby  do  great  injustice ;  at  any  rate,  it  is  incumbent  on  the  party 
applying  to  show  us  distinctly  that  we  should  not  do  injustice,  and  this  he  has 
failed  to  do.  If  he  has  any  merits,  the  proper  course  would  be  to  apply  to  the 
chancellor,  who  may,  if  the  case  requires  it,  order  the  parties  to  consent  to  a 
rule  for  this  amendment.     We  cannot  grant  it  on  the  present  affidavits. 

Ride  discharged. 


The  KING  v.  GEORGE  WEBB  HALL. 

Where  A.,  carrying  on  trade  in  partnership  with  others,  had  a  dwelling  hoase,  and  couniincr- 
house  attached  to  it  in  B.^  the  countin^>bouse  beins  used  by  the  different  partners,  who  duily 
resorted  thither  for  the  purpose  of  their  trade,  and  the  dwelling-house  being  occupied  by  a 
clerk  or  servant  of  the  nrm,  paid  by  them,  as  were  also  the  rates,  taxes,  6lc.  :  Held  ihnt 
Af  and  each  of  his  partners  was,  a  householder  in  B.  within  26  G.  3.  e.  38. «.  8.,  although  neither 
he  nor  they  actually  resided  with  their  families  in  B. 

So,  also,  where  the  dwelling-house  was  occupied  by  one  of  the  partners  rent-free,  and  ihe 
taxes,  &c  were  paid  by  the  firm. 

Qno  WARRANTO  against  the  defendant  for  using  and  exercising  the  office  of 

register  and  clerk  of  the  Court  of  Request  in  the  city  of  Bristol,     Plea,  tliat 

by  statute  1  fV,  &  il/,  a  court  of  request  was  erected  in  Bristol,  and  the  mayor, 

aldermen,  and  common  council  of  that  city,  or  any  three  of  them,  whereof  the 

mayor  or  one  of  the  alderman  for  the  time  being  should  be  one,  were  appointed 

commissioners  for  hearing  and  determining  all  matters  and  causes  in  that  court; 

•iftiil  ^^^  were  directed  to  supply  any  vacancy  occasioned  by  the  death  *or 

•^  removal  of  a  register  or  clerk  by  the  appointment  of  a  successor,  which 

said  commissioners,  or  any  three  or  more  of  them,  were  thereby  authorized  and 

impowered  to  execute  the  powers  and  authorities  of  the  said  act.     That  on 

April  10th,  1818,  the  office  of  register  and  clerk  became  vacant;  and  that  on 

May  2d,  1818,  divers  commissioners,  duly  qualified  to  act,  viz.  the  mayor, 

four  of  the  aldermen,  and  eight  of  the  common  council-men,  did  assemble  in 

the  council-house  in  the  said  city,  in  order  to  nominate  some  person  to  fill  up 

the  vacancy ;  and  that  the  defendant  was  then  and  there  duly  appointed  by  a 

majority  of  such  of  the  said  persons  so  assembled  as  were  duly  qualified  to  vote, 

that  is  to  say,  by  the  votes  of  two  of  the  aldermen  and  six  of  the  common  coimcil* 
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men  assembled,  the  said  kutt-mentianed  peraoru  being  respectively  householders 
within  the  said  city,  and  duly  qualified  to  act  as  commissioners,  and  was  then 
and  there,  by  all  of  them,  the  said  mayor,  aldennen,  and  common  council-men 
80  assembled,  declared  to  be  nominated  and  appointed  by  a  majority  of  the  pe^ 
sons  qualified  as  aforesaid  to  the  said  office.  The  replication  denied  that  the 
defendant  was,  by  the  votes  of  a  majority  of  such  of  the  said  persons  so  assem- 
bled as  were  qualified  to  act  as  aforesaid,  duly  nominated  and  appointed;  and  also 
denied  that  the  said  persons,  viz.  two  of  the  aldermen  and  six  of  the  common 
council-men  aforesaid,  were  respectively  householders  in  Bristol,  or  dulu  quali- 
fied to  act  as  commissioners.  Issue  thereupon.  At  the  trial  before  Uraham, 
B.,  at  the  Bristol  assizes,  1819,  it  appeared  that  the  office  having  become 
vacant,  an  election  took  place  on  the  2d  of  May,  1818,  to  supply  that  vacancy. 
Upon  that  occasion  thirteen  peraons  attended,  and  gave  their  votes ;  *eight  r«| n- 
for  the  defendant,  and  five  for  Mr.  Palmer.  The  eight  persons  who  ^  ^ 
voted  for  the  defendant  were  as  follows :  Levi  Ames,  ASchael  Castle,  George 
HUlhouse,  William  Fripp,  fVUliam  Fripp  the  younger,  Levi  Ames  the  younger, 
Edward  Brice,  and  James  George  the  younger;  and  one  of  the  persons  who 
voted  for  Mr.  Palmer,  was  Mr.  John  haythom.  It  was  contended  on  the 
part  of  the  crown,  that  seven  of  the  eight  persons  who  had  voted  for  the 
defendant,  Mr.  HaU,  were  not  house-holders  within  26  O,  3.  c.  38.  s,  8,  and 
consequendy  that  Mr.  HaU  was  not  duly  elected. 

Levi  Ames,  at  the  time  of  the  election,  carried  on  the  business  of  a  drysalter, 
on  premises  within  the  city  of  Bristol,  in  partnership  with  three  other  persons ; 
and  there  was  annexed  to  these  premises  a  dwelling-house,  the  property  of 
Levi  Ames  only.  There  was  formerly  an  internal  communication  between  the 
dwelling-house  and  the  other  premises,  which  had  been  closed  up  recently, 
but  whether  before  or  afler  the  election  in  question  did  not  appear.  This  house 
was  occupied  by  one  S,  Cuff,  his  wife  and  maid-servant.  The  furniture 
belonged  to  S.  C,  who,  however,  did  not  hold  the  house  under  any  lease, 
but  merely  occupied  it  as  the  clerk  and  servant  of  the  firm,  receiving  wages 
from  them,  and  liable  to  be  dismissed  from  his  situation  as  a  servant,  and  from 
the  dwelling-house  at  their  pleasure.  This  house  was  assessed  to  the  king's 
taxes,  and  rated  to  the  poor-rates,  in  the  name  of  the  firm ;  and  the  taxes  and 
rates  were  paid  by  them.  Levi  Ames  was  in  the  habit  of  resorting  daily  to 
the  premises  and  dwelling-house  in  the  city  for  the  purposes  of  his  business ; 
but  he  never  slept  in  the  dwelling-house,  or  upon  any  other  part  of  the  premises, 
nor  was  any  bed  ever  reserved  for  him  there,  his  *dwelling-house  being  r»|ofi 
in  the  parish  of  Clifton,  in  the  county  of  Gloucester,  where  he  constandy,  ^ 
and  on  the  2d  of  Sfay,  1818,  resided  with  his  wife  and  family. 

Michael  Castle  and  his  three  partners  carried  on  the  business  of  rectifiers,  &c. 
in  premises  in  the  city  of  Bristol.  Attached  to  these  premises  was  a  dwelling- 
house,  the  property  of  his  two  nephews,  one  of  whom  only  was  a  partner  in 
the  trade  with  him.  The  couqting-house  of  the  company  formerly  constituted 
part  of  the  dwelling-house.  There  was  a  door  between  them.  The  dwelling- 
house  was  in  the  occupation  of  the  partners,  who  frequently  met  in  the  same 
for  the  purposes  of  their  business,  as  well  as  in  the  other  parts  of  the  premises. 
Tovey,  a  clerk  to  the  firm,  with  his  wife  and  servant,  resided  in  the  house, 
having  been  placed  there  as  a  clerk  by  the  partners  for  the  protection  of  the 
property,  and  being  liable  to  be  dismissed  jisom  his  situation,  and  from  mc 
dwelling-house  at  their  pleasure.  This  house  was  assessed  in  his  name  to  the 
king*s  LaXCS,  but  was  rated  to  the  poor  in  the  name  of  the  firm,  by  whom  the 
ren',  taxes,  and  rates,  were  all  paid.  A  servant  boy,  whose  wages  were  paid 
b}  the  partnership,  also  slept  in  the  dwelling-house.  Castle,  with  his  wife  and 
family,  resided  at  Stapleton,  in  the  county  of  Gloucester,  pre\iously  to,  and  on 
•he  2d  of  itfay,  1818. 

The  case  of  George  HiUhouse  was  similar  to  that  of  Levi  Ames. 

lHUiam  Fripp,  with  his  partners,  WiUiam  Fripp  the  younger  and  two 
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others,  carried  on  the  business  of  soap  manufacturers,  on  premises  within  the 
city  of  Bristol,  to  which  a  dwelling-house,  communicating  therewith,  was 
attached ;  but  the  dwelling-house  had  been  wholly  unoccupied  for  some  years, 

•1271  ^^^  ^^  ^  ^^  ^^^  *^^  ^^  ^f^*  1818.  There  was  a  counting-house, 
-'  in  which  the  business  of  the  firm  was  conducted,  which  communicated 
with  the  dwelling  house,  and  Fripp  the  elder  was  in  the  habit  of  going  there 
almost  daily,  the  business  of  the  firm  being  conducted  on  the  premises.  The 
premises  were  not  assessed  to  the  assessed  taxes,  but  were  rated  for  the  poor 
rate,  watch-tax,  paving-tax,  jail-tax,  and  dock-tax,  which  rates  were  paid  by 
the  firm.  There  was  a  watchman  set  in  the  warehouses  at  night  to  guard  the 
premises,  but  he  had  no  command  of  the  dwelling*house,  and  could  not  enter  it, 
the  door  being  locked.  JFVgfp  the  elder,  with  his  partners,  Edward  Brice  and 
four  others,  also  carried  on  the  business  of  bankers,  in  a  building  within  the 
city  of  Bristol,  belonging  to  that  banking  firm.  This  building  consisted  of  the 
banking  and  counting-house,  and  a  dwelling-house  behind  Uiem,  in  which,  at 
the  time  of  the  election,  and  for  two  or  three  years  before,  one  of  the  partners, 
named  New,  resided  with  his  family,  rent-free.  This  house  was  assessed  to 
the  king's  taxes,  and  rated  to  the  poor,  in  the  name  of  the  firm,  who  paid  taxes 
and  rates  for  the  same.  Fripp  the  elder  was  in  the  habit  of  resorting  to  the  bank 
and  counting-house  frequency,  but  not  to  the  dwelling-house,  that  being  reserved 
for  New,  Fripp  the  elder  had  not  served  any  parish  office  in  respect  of 
this  property,  but  had  served  as  a  special  juror  for  tlie  city  of  Bristol,  He 
did  not  sleep  three,  nor  was  any  bed  ever  kept  there  for  him,  his  actual 
residence  at  the  time  of  the  election,  being  at  Etngsdovm,  in  the  county  of 
Gloucester.  * 

fftHiam  Fripp  the  younger,  was  one  of  the  partners  in  the  soap  manufac- 
tory, and  as  such,  was  in  the  constant  habit  of  resorting  to  and  using  the 
*12R1  'premises.  He  had  not  any  other  house  property  in  Bristol,  and  had 
J  not  served  any  parish  office  in  Bristol,  nor  on  the  grand  jury.  His 
residence,  at  the  time  of  the  election,  was  in  the  parish  of  Henbury,  in  the 
county  of  Gloucester. 

Levi  Ames,  junior,  at  the  time  of  the  election,  in  partnership  with  Robert 
Rankin,  carried  on  the  business  of  a  manufacturer  of  sweets,  on  premises 
belonging  to  himself  in  the  city  of  Bristol.  The  premises  consisted  of  a  dwell- 
ing-house and  ware-house,  with  a  communication  between  them.  In  the 
dwelling-house  there  was  a  counting-house  and  committee-room,  to  which  he 
was  in  the  habit  of  resorting  for  the  purposes  of  the  business.  The  furniture 
in  the  dwelling-house  belonged  exclusively  to  Rankin,  who  paid  no  rent,  and 
only  occasionally  slept  there,  but  not  with  his  family,  or  any  part  of  it,  his 
house  being  a  mile  off;  at  all  times  somebody  slept  there,  for  the  security  of 
the  house,  either  Rankin  or  a  clerk.  The  domestic  servants  of  this  house 
were  paid  by  Rankin.  Levi  Ames,  junior,  never  slept  in  this  house,  nor  was 
any  bed  ever  kept  for  him  there,  his  actual  residence  with  his  wife  and  family 
being,  at  the  time  of  the  election,  and  long  before,  at  Clifton,  in  the  county  of 
Gloucester.  He  had  not  served  any  parish  office  in  respect  of  this  property, 
but  had  served  upon  the  grand  and  special  juries  for  the  city  of  Bristol.  The 
dwelling-house  was  assessed  to  the  king's  taxes  in  the  name  of  Rankin  ;  but  to 
the  poor-rate  in  the  name  of  the  firm,  by  whom  the  rates  and  taxes  were  paid. 

Edward  Brice  was  one  of  the  partners  in  the  before-mentioned  banking- 
house  of  William  Fripp  fy  Co.,  the  circumstances  of  which  have  been  already 
*12Q1  ^^^^-  ^^  ^^^  ^  partnership  with  others,  ^carried  on  the  trade  of  a 
^  sugar-refiner,  on  premises  in  the  city  of  Bristol,  attached  to  which  was 
a  dwelling-house,  whicji  had  not  been  occupied  by  any  one  for  many  years, 
and  which,  at  the  time  of  the  election,  was  rated  as  a  warehouse.  One  room 
m  it  was  used  by  him,  almost  daily,  for  a  counting-house.  The  only  furniture 
consisted  of  some  chairs,  in  the  counting-house ;  the  rates  and  taxes  were  paid 
by  the  firm.     His  actual  residence,  at  the  time  of  the  election,  and  long  before, 
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was  at  Frenchayy  in  the  county  of  Glouceaier,    The  ahove  seven  were  the 
votes  for  the  defendant,  to  which  objection  was  made. 

John  Haythome,  (who  had  voted  for  Mr.  Ptdmer,)  at  the  time  of  the  election, 
was  mayor  of  Bristol,  and  as  such,  resided  rent-free,  during  his  mayoralty  only, 
in  the  mansion-house  within  the  city  which  belonged  to  the  corporation,  who 
were  assessed  to  and  paid  all  rates  and  taxes  for  it.  The  fiimiture  (except  a 
few  articles)  belonged  to  the  corporation.  At  the  time  of  the  election,  and  long 
before,  Mr.  Haythome^s  own  private  residence  was  in  the  county  of  Oioucester. 

The  above  persons  had  all  uniformly  acted  as  commissioners  of  tlie  Court  of 
Requests.  The  question  was,  which  of  the  two  candidates  had  the  majority 
of  legal  votes.  Four  of  the  votes  given  for  Mr.  Palmer j  and  one  of  those  given 
for  the  defendant,  were  admitted  to  be  good.  If  five  out  of  the  first  seven  were 
good  votes,  or  if  four  only  of  them  weie  good,  and  Haythome^a  vote  bad,  then 
the  defendant  had  a  majority.  In  any  other  case  the  verdict  was  to  be  entered 
for  the  crown.     This  case  was  argued  on  a  former  day  in  this  term  by 

Seluyn,  for  the  crown.  The  question  is,  whether  these  persons  are  house- 
holders within  the  meaning  of  *the  26  G.  3.  c.  38.  a,  8.,  which  is  a  general  r^ioQ 
act  for  regulating  the  time  of  the  imprisonment  of  debtors,  by  process  of  *- 
courts  for  the  recovery  of  small  debts,  and  for  ascertaining  the  qualification  of 
commissioners,  and  it  applies  to  all  courts  of  requests.  By  s,  8.,  it  is  enacted, 
that  no  person  shall  be  capable  of  acting  as  a  commissioner,  unless  he  be  a 
householder  within  the  county,  district,  city,  liberty,  or  place  for  which  he  shall 
act,  and  shall  be  possessed  of  a  real  estate  of  the  annual  value  of  20/.,  or  a 
personal  estate  of  the  value  of  500/.  According  to  the  ordinary  acceptation  of 
the  M'ord  **  householder,'*  it  means  *'  the  master  of  a  family  living  together." 
In  Johnson's  Dictionary,  *'  householder*'  is  interpreted  *'  a  master  of  a  family," 
and  ^  household,"  '*  a  family  living  together."  The  act  of  parliament,  tliere- 
fore,  requires,  that  a  person,  to  come  within  it,  should  be  the  master  of  a 
family  living  together  within  the  district  for  which  he  acts.  Now  that  would 
exclude  from  the  right  of  voting  all  the  seven  persons  who  voted  for  the  defend- 
ant. These  persons  did  not  reside  as  masters  of  families  in  Bristol,  for  their 
families  lived  out  of  the  city ;  and  the  mere  carrying  on  their  business  within 
the  limits  is  not  enough.  It  may  be  said,  that  the  servants  and  clerks  were 
the  families  of  the  first  three  gentlemen  living  in  Bristol;  but  they  were  not 
the  servants  of  them  alone,  but  of  them  and  their  respective  partners  in  trade. 
[Bayley,  J.  In  case  of  an  indictment  for  burglary,  how  would  the  premises  be 
described  ?]  They  would  be  described,  certainly,  as  the  dwelling  of  the  part- 
ners ;  but  an  indictment,  describing  them  as  the  dwelling-house  of  one  of  the 
partners,  would  be  bad ;  the  question  therefore  still  remains  open,  whether  one 
of  several  partners,  the  whole  of  whom  togetlier  occupy  a  *house,  is  a  r»|o| 
householder  within  the  meaning  of  this  act,  and  whether  the  true  con-  ^ 
struction  is  not,  that  they  must  be  solely  the  masters  of  families  within  the  dis- 
trict, and  not  what  might  be  called  fractional  householders  merely.  It  may  be 
admitted,  that  in  Bex  v.  Berwick,  7  T,  B.  33,  the  court  held,  that  a  joint 
owner  of  land  was  liable  to  take  an  apprentice,  and  that  it  was  not  distinguisli- 
able  from  Bex  v.  Clapp,  3  T,  B.  107,  (which  was  the  case  of  a  sole  owner.) 
But,  there,  the  word  in  the  statute  was  *^  inhabitant,"  wliich  has  always  had  a 
more  extensive  construction  than  "  householder."  In  the  43  Eliz.  c,  2.,  where 
the  overseers  are  required  to  be  substantial  householders,  a  more  limited  con- 
struction has  been  adopted ;  and  in  the  case  of  The  overseers  of  Weobley,  2  St, 
1261,  (a  note  of  which,  under  the  name  of  Bex  v.  Sayers  4*  Jones,  is  to  be 
found  in  Scrjt.  HilPs  MSS.,  in  Lincoln^ s^Inn  Ubrary,  copied  from  Mr.  Ford's 
MSS.,*  it  was  held,  that  an  appointment  stating  die  persons  appointed  over- 

*  The  following  ia  the  note  referred  to.  The  defendants  were  appointed  overseers  for  the 
lowD  of  WeMetf,  nnd  in  tho  appointment  were  styled  principal  inhabitants.  It  was  moved  to 
^oath  thi«  appoiiitmenr,  becaiissi  they  were  not  described  to  be  substantial  houBeb'>lder8.    j& 
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seers  to  be  principal  inhabitants  was  bad.  Besides,  the  26  G.  3.  c.  38.  s,  8. 
does  not  merely  speak  of  householders,  but  annexes  a  qualification  of  property 
also.  This  shows  that  by  householders  were  not  meant  owners  of  houses 
merely ;  for  if  so,  the  additional  qualification  would  have  been  unnecessary, 
rhere  are  other  acts  in  pari  materia  which  throw  light  on  this  construction. 

*1321  ^^  ^^  ^*  ^'  ^'  ^^'  '*  ^'  (^^  Southwark  Court  of  Requests'  '''Act)  the 
^  commissioners  are  to  be  persons  residing  within  their  districts.  The 
same  qualification  is  required  in  the  Westminster  Court  of  Requests'  Act, 
23  G,  2.  c.  27.  s.  1.,  and  in  23  G.  2.  c.  30.,  for  the  tower  hamlets;  and  the 
25  G.  3.  c.  45.,  from  the  seventh  section  of  which  the  clause  in  question  is 
nearly  copied,  was  an  act  for  consolidating  these  very  local  acts  requiring  resi- 
dence. The  word  ''  householder'*  must,  therefore,  be  taken  as  synonymous 
with  "resident  householder."  In  Hargrove* s  Law  Tracts^  p.  127.,  the  case 
of  the  city  of  London,  as  to  prisage  of  wines,  is  discussed.  There  the  words 
of  the  charter  are,  Quod  nuUus  captor  faciet  cdiquam  prisam  in  civitate  prX' 
dicta  vel  extra  de  bonis  dvium,  &;c.  On  this  Lord  Hale  remarks,  that  "  bona 
dvimn**  must  not  be  intended  of  every  freeman  of  London,  But,  "  first,  he 
must  be  a  freeman  o(  London:  secondly,  he  must  be  a  freeman  and  inhabitant 
o(  London;  for,  though  he  be  a  freeman,  yet  if  he  inhabit  out  of  London,  he 
8hall  not  be  exempted  from  prisage,  even  for  the  wines  imported  into  London; 
and  accordingly  it  is  declared  by  that  judgment  of  parliament.  Hoi,  Pari,  1 1 
H.  4  N.  73.,  "  Est  declare  per  le  roy,  per  avLse  des  seigniors  in  parlement,  que 
nulle  n'eit  ne  enjoy  se  tiel  franchise  en  c'est  case  que  ne  soit  citizen  resiant  et 
demurrant  deins  mesme  la  citty ;  et  que  touts  autres  demurrants  en  autres  cit- 
tyes,  buighes  ou  viUes,  eint  et  enjoy  sent  lour  franchiseux  graunt,  savant  tout 
dit  a  nostre  seignior  le  roy  son  inheritance  in  c'est  case ;"  and  accordingly  it  was 
agreed,  in  Hanger* s  case,  9  Jac,  B.  J?.,  before  cited :  thirdly,  he  must  not 
only  be  a  freeman,  and  inhabitant,  but  he  must  also  be  a  householder  within 
the  city ;  and,  therefore,  P.  43  EUz,  in  Snede  and  Sacheverall,  a  freeman  of 
London,  living  in  London  as  an  inmate,  shall  not  have  his  exemption ;  for  such 
n^*l  *^  ^^^  contributes  not  to  scot  and  lot,  nor  is  beneficial  to  tlie  city ;  and 
-^  this  privilege  was  granted  inttiitu  dvitatis,  not  persona,**  And  in  the 
report  of  the  case  of  Sacheverall  v.  Snede,  as  found  in  The  Mayor  of  London 
V.  The  Mayor  of  Lynn,  1  Bos,  ^  Pull.  500.  7  Bro.  Pari.  Cases,  120.  S.  C. 
a  question  is  staled  to  have  arisen,  whether  a  citizen  of  London,  wJio  has  not  a 
fcmily,  nor  pays  scot  and  lot,  but  sojourns  in  the  house  of  another,  shall  have 
the  benefit  of  ^e  said  charter.  In  the  argument  of  which  case  Coke,  Attorney- 
General,  put  this  difference  of  citizens,  viz.  that  there  is  a  citizen  nomine,  a  citi- 
zen re,  and  a  citizen  re  et  nomine;  but  it  was  resolved,  that  only  the  citizen 
re  et  nomine,  viz.  he  who  is  a  freeman,  and  also  inhabits  and  pays  scot  and 
lot  there,  shall  be  free  of  prisage.  The  same  doctrine  is  found  in  Waller  v. 
Hanger,  Moore,  832,  and  in  Trailer  v.  Travers,  Hardr.  301.  cited  in  1  Bos.  4* 
PuU.  502.  And  all  these  show,  tiiat  tlie  correct  interpretation  of  "  householder" 
is  ^^paterfamilias.**  If  this  be  so,  these  votes  are  all  bad ;  for  in  none  of 
these  cases  did  the  voters  reside  with  their  families  within  the  city  of  Bristol. 

As  to  Haythome*s  vote,  it  is  clearly  good,  he  being,  as  mayor  at  tlie  time, 
actually  resident  in  the  mansion-house.  (This  was  agreed  to  by  ^dam,  for  the 
defendant.)     The  crown,  then,  is  entitled  to  the  judgment  of  the  Court. 

Adam,  contra.  The  word  "  householder"  must  not  receive  so  strict  a  con- 
struction. The  true  meaning  is,  a  person  who  keeps  a  house  and  frequents  it 
for  the  purpose  of  his  trade  or  business.  It  does  not  follow,  because  the  word 
^  household"  means  a  family  living  together,  that  the  word  *'  householder" 

V^r  Curiam.    The  jastices  must  certainly  pursue  the  power  given  them,  which  is  to  appoint  eub 
■ttmial  householders,  which  is  a  much  more  limited  description  than  inhabitants :  for  a  man 
inkjr  be  an  inhabitant,  and  a  principal  inhabitant,  and  not  be  a  householder ;  so  this  appoint 
ncnt  is  void. 

Vol  Tin.- 
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necessarily  means  *the  paterfamilias.  The  plain  object  of  26  G,  3.  c.  r»i  o i 
98.  8.  8.,  was  to  provide,  that  the  commissioners  should  be  persons  of  ^ 
character  and  station  belonging  to  the  district.  And  the  present  restriction 
sought  to  be  imposed,  viz.  that  a  party  must  sleep  in  the  house  within  the  dis- 
trict, would  be  very  injurious.  The  statute  may  be  sufficiently  complied  with, 
if  the  party  has  a  counting-house  in  the  place.  Lord  Coke,  in  his  reading  on 
the  statute  of  Bridges,  2  Jmst,  702,  lays  it  down  thus :  ''  If  a  man  dwelleth  in 
a  foreign  shire,  &c.  and  keepeth  a  house  and  servants  in  another  shire,  &c.  he 
is  an  inhabitant  in  each."  According  to  the  argument  on  the  other  side,  there 
is  no  distinction  between  householders  residents,  and  householders.  But  if  so, 
how  is  it  to  be  accounted  for,  that  the  legislature  continually  distinguish  between 
them  ?  In  26  O.  S.  c.  100.,  they  speak  of  inhabitants  householders,  and  inhab- 
itant householders  resiants,  which  shows  the  distinction  between  them ;  and  in 
the  Fonttfract,  Glanville,  18,  and  Hchester,  ibid.  141,  election,  cases  in  which 
Aby,  Selden,  and  Coke  took  a  part,  it  was  held  that  the  common  Liw  right  was 
in  inhabitants  householders  resiants  within  the  borough.  The  word  ^  resiant," 
therefore,  is  always  added  where  an  actual  dwelling  within  the  district  is 
required.  As  to  the  objection,  that  "householders"  cannot  include  *' joint- 
householders,"  the  case  of  Rex  v.  Barunck  is  material.  For  Lord  Kenyon 
expressly  says,  that  there  the  defendant  occupying  lands  to  the  value  of  23/., 
tliat  being  his  aliquot  part  of  the  whole,  was  an  inhabitant.  And  although  the 
11  G.  1.  c.  18.  s,  7.  confines  the  right  of  voting  for  aldermen  and  common- 
councilmen  of  London  to  freemen  being  householders,  *yet  the  10th  r#|qR 
section  expressly  provides,  that  partners  in  trade,  and  joint  occupiers,  ^ 
may  vote  in  respect  of  their  joint  houses,  if  of  sufficient  value.  This  shows 
the  intention  of  the  legislature  in  cases  like  the  present.  As  to  the  cases  of 
the  prisage  of  wines,  they  are  different.  There  the  grant  being  in  diminution 
of  tlie  revenue,  was  properly  construed  strictly,  and  so  as  to  include  as  few  as 
possible.  Here  the  office  being  for  the  public  good,  tlie  clause  describing  the 
qualification  of  the  commissioners  ought  to  be  liberally  construed,  and  so  as  to 
include  as  many  as  possible.  Then  if  so,  these  votes  are  all  good.  The  first 
three  occupy  the  dwelling-houses  by  their  servants,  and  in  the  strictest  con- 
struction are  householders.  Bertie  v.  Beaumont,  16  East,  33.  In  an  indictment 
for  burglary,  the  house  would  be  described  as  their  dwelling-house.  Rex  v. 
Stock,  2  Taunt,  339.  As  to  the  others,  ^mes  junior  may  be  considered  as 
occupying  the  premises  by  Rankin,  who  acted  in  this  respect  as  his  clerk,  only 
sleeping  there  occasionally  for  the  protection  of  the  property ;  and  the  rest  fall 
within  the  general  principle  contended  for,  that  they  are  partners  using  the 
houses  for  the  purposes  of  their  respective  trades.  The  defendant  is  therefore 
well  elected,  having  a  majority  of  legal  votes. 

Selwyn,  in  reply.  The  statute  of  Bridges  and  the  26  G,  3.  c.  100,  are  not 
in  pari  materia,  and  cannot  serve  to  explain  the  meaning  of  the  word  "  house- 
holder," in  26  G.  3.  c.  38;  and  11  G.  1.  c.  18,  is  in  favor  of  the  crown,  for  it 
is  expressly  stated  to  be  passed  with  a  view  to  quiet  disputes.  It  would  follow, 
therefore,  that  but  for  that  act,  joint  occupiers  and  partners  are  not  *house-  p^,  ^/» 
holders,  and  cannot  vote.  The  case  of  burglary  proves  satisfactorily,  L 
that  the  house  may  be  laid  to  be  the  dwelling-house  of  the  firm.  But  it 
does  not  follow  from  that,  that  it  is  the  dwelling-house  of  each  member. 
Yet  it  must  be  so,  or  the  aigument  for  the  defendant  in  this  case  is  not  well 
founded.     Cur,  adv,  vtdt. 

And  now  on  this  day,  the  judgment  of  the  Court  was  delivered  by 
Abbott,  C.  J.  This  case  depends  entirely  upon  the  meaning  of  the  word 
"  householders,"  as  used  in  tlie  statute  26  G.  3.  c.  38.  By  the  statute  1  JV,  ^'M, 
the  mayor,  aldermen,  and  common-council  of  Bristol,  were  appointed  the  com- 
missioners of  this  Court  of  Requests.  Under  this  statute,  therefore,  the  official 
corporate  character  was  the  only  qualification.  Many  acts  for  the  establish- 
ment of  similar  courts  had  been  passed  before  26  G«  3 ;  the  statute  of  that  year 
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is  a  general  law,  and  must  be  understood  in  reference  to  this  court  in  Bristol, 
to  have  superadded  the  qualification  of  householder  to  the  qualification  before 
required.  Now,  the  meaning  of  particular  words  in  acts  of  parliament,  as  well 
as  other  instruments,  is  to  be  found  not  so  much  in  a  strict  et3nrnological  pro- 
priety of  language^  nor  even  in  popular  use,  as  in  the  subject  or  occasion,  on 
which  they  are  used,  and  tlie  object  that  is  intended  to  be  attained.  The  mean- 
ing of  the  word  '* inhabitants"  in  the  statute  of  (22  Hen.  8.  c.  5,)  bridges, 
which  was  referred  to  at  the  bar,  affords  an  illustration  of  this  proposition  very 
applicable  to  the  present  case.  The  inhabitants  of  any  county,  city,  or  other 
*l  ^71   P^^^'  ^ing  *tliat  word  either  in  its  strict  or  in  its  popular  sense,  are 

-^  those  persons  only  who  have  their  dwelling  therein ;  and  all  persons 
who  have  their  dwelling  therein,  are  inhabitants  thereof.  But  the  object  of  the 
statute  being  to  raise  a  fund  for  the  repair  of  bridges,  by  the  taxation  of  persons 
to  a  reasonable  aid  and  sum  of  money  for  that  purpose,  and  to  enforce  the  pay- 
ment of  the  tax  in  case  of  refusal,  by  distress  on  the  lands,  goods,  and  chattels  of 
the  persons  taxed,  the  word  ** inhabitant"  has  been  held  on  the  one  hand  to  in- 
chide  all  the  occupiers  of  lands  in  the  county,  &c.  although  actually  living  and  dwel- 
ling, not  in  that  county,  but  in  some  other ;  and  on  the  other  hand,  not  to  include 
servants,  lodgers,  or  inmates,  although  actually  dwelling  and  abiding  in  the  county. 
The  object  of  the  stat.  26  G,  3.  c.  38,  appears  to  have  been  to  unite  respect- 
ability of  character  and  circumstances  in  the  place  wherein  the  office  of  com- 
missioner was  to  be  exercised,  with  a  habit  of  access  and  resort  to  that  place. 
This  object  is  attained  by  the  exclusion  of  lodgers  or  inmates,  having  no  per- 
manent interest  in  the  place,  although  a  temporary  residence,  as  well  as  persons 
having  neither  residence  in  the  place,  nor  any  such  connection  with  it,  as  may 
induce  a  habit  of  access  and  resort  to  it.  The  word  is  **  householders,*'  not 
"housekeepers,"  and  this  word  "householders,"  taken  in  any  sense,  will 
certainly  exclude  the  classes  that  I  have  mentioned,  and  probably  some  othei's 
also,  though  it  be  not  of  so  strict  a  sense  as  the  word  "housekeepers."  It  is 
sufficient  for  the  purpose  of  this  cause,  if  five  of  those  who  voted  for  the  defend- 
ant, and  whose  right  to  vote  is  disputed,  shall  be  found  to  be  householders 
*i  MRl   ^^^^  ^^^  ^^^  meaning  of  this  statute.     knJ  we  think  that  five  such  '^are 

-'  found,  viz.  Levi  Ame»  the  elder,  Miehael  Castle^  George  HUlhouse, 
WiUiam  Fripp  the  elder,  and  Edward  Brice,  Each  of  them,  with  his  part* 
uers,  is  the  tenant  or  holder  of  a  dwelling-house ;  each,  either  by  a  servant  oi 
partner,  sleeps  in  such  house ;  and  each  is  in  the  daily  habit,  lor  the  purposes 
of  business,  of  resorting  to  such  dwelling-house,  or  to  some  of  the  buildings 
connected  with  it.  In  the  first  case,  that  of  Levi  Ames,  the  dwelling-house 
belongs  to  him ;  it  is  annexed  to  the  premises  where  the  partnership  business 
is  carried  on«  and  it  is  occupied  by  a  clerk  of  the  partnership  in  the  character 
of  such  clerk.  In  the  next  two  cases,  Cotslle^a  and  Hillhouse*s,  one  or  more 
houses,  attached  to  tlie  premises  where  the  partnership  business  was  carried  ou, 
and  rented  by  the  partnership,  were  occupied  by  servants  of  the  partnership,  in 
their  character  of  servants.  In  all  these  cases,  the  rent,  rates,  and  taxes,  were 
paid  by  the  partnership.  In  the  two  remaining  cases,  of  ff^Uiam  Fripp  the 
elder,  and  Edward  Brice,  they  both  belonged  to  a  banking-house,  and  a 
dwelling-house  behind  the  bank  was  occupied  by  Edward  New,  one  of  their 
partners,  in  the  character  of  partner.  This  dwelling-house  belonged  to  the 
firm;  they  paid  the  rates  and  taxes,  and  New  paid  no  rent.  In  each  of 
these  five  cases,  therefore,  there  was  a  dwelluig-house  belonging  to  or 
rented  by  the  partnership;  the  charges  upon  it  were  paid  by  &e  partner- 
ship; it  was  attached  to  the  premises  on  which  the  partnership  business 
was  carried  on;  and  was  inhabited  as  a  dwelling-house,  either  by  some  of  the 
servants  of  the  partnership,  or  by  a  partner;  and,  under  these  circumstances, 
we  are  of  opinion,  that  each  partner  before  named,  is,  under  the  26  G.  3,  to  be 
*  139*1  ^^^™^  ^  householder.     It  is,  therefore,  ^unnecessary  to  say  any  thing, 

-^  as  to  either  of  the  other  persons  who  voted  for  the  defendant.    It  will 
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be  obvious  to  every  one  who  has  the  slightest  knowledge  of  the  modem  habits 
of  persons  engaged  in  the  most  respectable  branches  of  trade  and  commerce  in 
all  the  great  towns  in  England^  that  an  exclusion  of  persons  in  the  situation  of 
these  gentlemen,  would  be  an  exclusion,  in  this  and  many  other  cases,  of  a 
very  large  portion  of  those  who  are  best  qualified  for  the  discharge  of  the  par- 
ticular duty  that  may  be  the  subject  of  inquiry.  For  these  reasons  we  are  of 
opinion  that  the  defendant  is  entitled  to  our  judgment  in  his  favor. 

Judgment  for  the  defendant. 


SARD  et  al.  v.  FORREST. 

One  of  the  king's  yeomen  of  the  guard  had  been  arrested  without  leave  from  the  Lord  Chamber- 
Iain  by  process  issuing  out  of  the  Palace  Court ;  and  that  court  had  refused  to  discharge  him 
out  ot  custody  on  filing  common  tail.  Bail  above  was  put  in,  and  perfected  in  that  court, 
and  after  interlocutory  judgment  signed,  the  defendant  removed  the  cause  into  K.  B.  by 
habeas  eorput,  and  put  in  and  perfected  bail.  Under  these  circumstances  the  court  refused  to 
order  an  exoneretur  to  be  entered  on  the  bail-piece. 

The  defendant  was  appointed  one  of  the  yeomen  of  the  guard  in  1816,  and 
as  such  was  liable  to  be  called  upon  at  all  times  to  attend  the  king's  person, 
and  had  actually  been  in  attendance  several  hundred  times  since  his  appoint- 
ment. His  warrant  of  appointment  stated,  that  his  person  was  not  to  be 
arrested  or  detained  without  leave  from  the  lord  chamberlain  or  the  captain  of 
the  guard ;  and  that  he  was  not  to  bear  any  servile  office,  such  as  churchwarden, 
scavenger,  or  the  like,  or  to  watch  or  ward.  The  defendant  was  arrested  with- 
out leave  from  the  lord  chamberlain,  under  a  capiaa  issuing  *out  of  the  rm\A(\ 
Palace  Court  at  the  suit  of  the  plaintiff,  and  had  applied  to  that  court  to  '- 
be  discharged  out  of  custody  on  filing  common  bail  on  the  ground  of  his  pri- 
vilege ;  but  that  application  was  refused,  and  special  bail  was  put  in  and  per- 
fected in  that  court.  A  declaration  was  filed,  and  interlocutory  judgment  signed 
ibr  want  of  a  plea.  The  defendant  then  removed  the  cause  into  this  court  by 
habeas  corpus^  and  put  in  and  perfected  bail  on  the  first  day  of  this  term.  A 
declaration  was  delivered,  and  interlocutory  judgment  signed  for  want  of  a  plea, 
and  a  writ  of  inquiry  was  executed.  A  rule  rdsi  having  been  obtained  to  enter 
exoneretur  on  the  bail-piece, 

W.  Erie  now  showed  cause.  The  privilege  from  arrest  is  given  to  the  king*s 
servants  to  prevent  the  inconvenience  which  would  otherwise  arise  from  the 
want  of  their  personal  attendance  on  the  sovereign.  No  inconvenience  can 
arise  where  the  party  is  already,  as  in  this  case,  out  upon  bail.  There  is  not, 
therefore,  any  ground  for  entering  an  exoneretur  on  the  bail-piece.  But  sup- 
posing that,  in  common  cases,  the  court  would  grant  this  application  on  behalf 
of  ball,  yet  they  will  not  do  so  where  the  bail  is  put  in  upon  a  habeas  r/)rpu€^ 
sued  out  by  the  defendant.  For  where  the  defendant  removes  the  cause  by 
habeas  corpus  he  is  bound  to  put  in  and  perfect  bail  in  the  superior  court,  other- 
wise a  procedendo  issues  of  course.  Here,  the  defendant  has  sued  out  the 
habeas  corpus^  and  has  used  the  bail  for  his  own  purpose  in  preventing  the 
cause  from  being  remanded,  and  therefore  the  bail  ought  not  to  be  relieved. 

*Marryat,  contra.  The  services  required  of  the  defendant  were  such  r#|4| 
as  would  clearly  entitle  him  to  the  privilege  of  freedom  from  arrest;  and  ^ 
it  is  a  general  nile,  that  wherever  the  principal  is  entitled  to  his  discharge,  if 
rendered,  the  court  will  relieve  the  bad  without  rendering.  The  fact  of  the 
bail  having  been  put  in  on  a  habeas  corpus  cannot  make  any  difference,  for  the 
defendant  was  unable  without  that  writ  to  bring  the  case  before  tliis  Court,  tlie 
court  below  having  decided  a  similar  motion  against  him. 

Abbott,  C.  J.  Under  the  peculiar  circumstances  of  this  case,  I  am  of 
opinion  tliat  an  exoneretur  ought  not  to  be  entered  on  the  bail-piece.     The 
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defendant  was  arrested  under  process  issuing  out  of  an  inferior  court.  He  then 
made  an  ineffectual  application  to  that  court  to  be  discharged  out  of  custody 
upon  filing  common  bail ;  and  it  is  to  be  presumed,  that  the  judge  of  that  court 
acted  properly  upon  that  occasion.  The  defendant,  then,  by  his  own  act, 
removed  the  cause  into  this  court,  knowing  that  special  bail  must  be  put  in  and 
perfected  in  order  to  do  so  with  effect.  Having,  therefore,  treated  the  bail  as 
valid  in  order  to  gain  to  himself  a  benefit,  I  think,  that  he  ought  not  now  to  be 
permitted  to  treat  them  as  null.     The  rule  must  therefore  be  discharged. 

Rule  discharged  with  costs. 


,,-„-,  »REX  V.  The  Inhabitants  of  PENNEGOES  and  Town  of  MAC- 
'^^J  KYNLLETH. 

The  court  will  not  grant  a  certiorari  to  remove  an  indictment  from  the  quarter  aessione  after 

judgment  baa  been  pronounced  in  that  court. 

In  this  case,  a  bill  of  indictment  for  not  repairing  a  bridge  had  been  found 
against  the  defendants  at  the  quarter  sessions  for  the  county  of  Monts^omery. 
At  the  trial  a  verdict  was  found  for  the  crown,  and  judgment  pronounced  accord- 
ingly, that  a  fine  be  imposed  upon  the  defendants. 

Sir  fftUictm  Owen  now  moved  for  a  certiorari,  to  remove  the  indictment 
into  this  court  for  the  purpose  of  taking  objections  to  it,  and  after  stating  that  it 
was  doubtful  whether  a  certiorari  ought  to  issue  in  this  st^ge  of  the  proceedings, 
he  referred  the  Court  to  the  Queen  v.  Dixon^  1  Salk,  150.  3  ibid.  78.  %  Ld. 
Raym,  071.  6  Mod,  61  ;  The  King  v.  The  Inhabitants  of  Oxfordshire, 
13  East,  411,  and  Rex  v.  Nichols,  ibid.  412,  in  notes,  where  Zee,  C.  J, 
recognizes  the  authority  of  the  Queen  v.  Dixon  ^  and  he  suggested  that  it 
would  be  hartl  upon  the  defendants  to  refuse  this  application,  as  the  conse- 
quence would  be,  that  they  must  have  recourse  to  the  more  costly  remedy  of  a 
writ  of  error. 

Per  Curiam.     The  defendants  have  thought  proper  to  take  the  chance  of 
succeeding  at  the  sessions.     They  ought  clearly  to  have  apphed  for  a  certiorari 
^14^1  before  the  *trial,  and  it  ought  not  to  issue  in  this  late  stage  of  the  pro- 
•^  ceedings.     They  can  now  avail  themselves  of  objections  to  the  indict- 
ment by  Mrrit  of  error  only  . 

Rule  refused. 


JONES  V,  DA  VIES  et  al. 

K  certiorari,  issued  to  remove  a  cause  from  the  court  of  great  sessions  in  Walet,  without  any 
special  ground  for  so  doing,  and  without  any  notice  havinff  been  given  to  the  opposite  party, 
but  was  not  delivered  to  the  judges  of  that  court  till  the  day  before  the  trial  would  in  course 
have  taken  place,  and  after  great  expenses  had  been  incurred :  under  these  circumstances 
this  Court  not  only  quashed  the  certiararit  and  directed  a  proc«x2efii/o  to  issue,  but  ordered  that 
the  party  who  caused  it  to  issue  should  pay  to  the  opposiic  party  the  costs  incurred  by  the 
latter  in  the  court  below. 

This  was  an  action  of  replevin.  The  cause  was  entered  for  trial  at  the 
court  of  great  sessions  for  the  county  of  Cardigan,  and,  on  the  very  before  the 
trial  would  in  due  course  have  taken  place,  and  af\er  the  defendants  had  incurred 
the  expense  of  counsels'  fees,  and  of  procuring  the  attendance  of  witnesses,  the 
certiorari  was  delivered  to  the  judges.  It  had  issued  witliout  any  notice  having 
been  given  to  the  defendants'  attorney,  and  without  any  special  ground  for  its 
issuing  having  been  laid  before  the  court.  Sir  W.  Owen  had,  on  a  former  day 
in  this  term,  obtained  a  rule  to  quash  or  supersede  the  certiorari  quia  improvide 
tmanavUi  and  that  a  procedendo  should  issue  to  the  great  sessions,  and  that 
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the  plaintiff  should  pay  to  the  defendants,  the  costs  incurred  by  them  below, 
together  with  the  costs  of  the  application.  In  support  of  the  rule,  he  cited 
Zink  V.  LangtOTty  2  DougL  749,  and  WiUiamM  t.  Hiomas^  ibid^  751.  n.,  in 
which  ;:  had  been  expressly  held,  that  a  certiorari  could  not,  without  special 
ground,  be  sued  out  to  remove  proceedings  from  the  courts  of  the  counties  palap 
tine,  or  of  the  great  sessions  of  Wales;  and  he  stated,  that  in  Morris  v.  Phwips^ 
gent.y  Easter,  52  G.  3.,  and  in  several  *other  cases  the  Court  had  upon  p^. . . 
his  motion,  superseded  writs  of  certiorari^  which  had  issued  to  remove  *- 
causes  from  the  great  sessions  without  any  notice  having  been  given  to  the 
other  party. 

W.  £.  Taunton  showed  cause,  and  admitted  that  the  certiorari,  must  be  set 
aside,  and  ^procedendo  issue ;  but  he  contended  that  this  court  had  no  jurisdic- 
tion over  the  costs  of  the  proceedings  in  the  court  below. 

Per  Curiam.  This  court  has  acquired  a  jurisdiction  over  those  costs  by  the 
certiorari,  and  the  master  may  tax  them  as  he  does  in  other  cases.  Therefore, 
let  the  rule  be  made  absolute  in  the  terms  in  which  it  is  prayed. 

Rule  absolute  accordingly.* 

*  There  wen  four  other  caset  under  the  Mine  dicomstanoes,  in  which  similar  rules  were 
made  absolute. 
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Whnre  the  goods  of  ^.  were  diatrained  for  rent  arrear  after  the  amount  had  been  tendered : 
Held,  that  A,  might  bring  an  action  on  the  case  for  an  ezceaaiTe  distresa. 

Case  for  an  excessive  distress  for  rent-arrear.  Plea,  not  guilty.  At  the 
trial,  before  Abbott^  C.  J„  at  the  Middlesex  sittings  after  last  term,  the  plaintiff 
proved  that  the  rent  in  arrear  had  been  tendered  before  the  distress  was  made. 
It  was  objected,  for  the  defendants,  that  the  action  should  have  been  in  trespass 
and  not  in  case.  The  Lord  Chief  Justice  overruled  the  objection,  but  reserved 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit,  and  the  plaintiff  had  a  ver- 
dict; and  how. 

The  SoHciior-Generid  moved  accordiocly,  and  contended,  that,  as  the  rent 

miAtn  ^®  ^^  heen  tendered  before  *the  distress  was  made,  and  no  subsequent 

-^  demand  and  refusal  of  it  was  proved,  the  taking  of  tiie  plaintiff's  goods 

was  without  any  colour  of  right,  and  was,  therefore,  properly  the  subject  of  an 

action  of  trespass. 

Per  Curiam^  If  the  defendants  had  proved  the  tender,  that  would  not  have 
been  a  good  defence,  and  they  cannot  be  in  a  better  situation,  because  the  proof 
came  from  the  plaintiff.  Supposmg  that  trespass  would  lie,  still  the  plaintiff 
was  at  liberty  to  waive  the  trespass,  and  bring  an  action  on  the  case.  Jt  has 
frequently  been  decided,  that  trover  will  lie  after  a  wrongful  taking,  and  that  is 
a  stronger  case ;  for  there  the  goods  are,  by  the  pleadings,  stated  to  have  come 
lawihUy  into  the  defendant's  possession. 

Rule  refused.* 


*  See  BtiAop  v.  Vitc^unUu  Mvitiaigue,  Cro.  BUz.  824. 
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WILLIAMSON  V.  JOHNSON. 

Where  the  declaration  stated  that  a  bill  of  ezcbanire  waa  indorsed  by  certain  persons,  trading 
under  the  firm  of  H.  and  F.  by  procuration  of  J.  D.:  Held,  that  this  allegation  was  supported 
by  evidence  of  J.  p.*t  hand- writing,  and  that  he,  being  the  mana^ng  partner  in  a  firm  which 
carried  on  all  business  of  buying  and  selling  under  the  designation  of  H.  <j>  Co.,  was  in  the 
habit  of  indorsiiu^  bills  in  the  manner  above  stated ;  although  there  was  no  such  person  as  F, 
in  the  firm  of  H.  ^  Co.,  and  no  direct  proof  that  J.  D.*i  partnera  were  privy  to  those  trans- 
actions.    One  partner  may  act  for  the  whole  firm  htf  proeuraium. 

Assumpsit  on  a  bill  of  exchange  drawn  by  J,  7*.,  payable  to  his  own  order, 
and  accepted  by  the  defendant;  indorsed  by  J,  7*.,  to  certain  persons  trading 
under  the  firm  of  Hob  good  fy  Fowler^  indorsed  by  H.  and  F.  by  procuration  of 
J.  Dixon  to  R.  Count,  and  by  him  indorsed  to  the  plaintiff.  At  the  trial, 
before  Abbott,  *C.  J.,  at  the  GuUdhaU  sittings  after  last  term,  it  ap-  r«|^.« 
peared  in  evidence,  that  several  years  ago  Habgood  4*  Fowler  carried  L 
on  business  together,  but  about  eight  years  since  that  firm  was  changed  to 
Habgood  fy  Co,,  in  which  house  Dixon  was  a  partner,  but  in  which  there  was 
no  person  of  the  name  of  fhwler.  From  the  time  of  that  change,  all  business  of 
buying  and  selling  was  carried  on  by  the  partners,  in  the  name  of  the  new  firm,  but 
bills  were  sometimes  indorsed  by  Dixon,  in  the  manner  above  stated,  for  the 
purpose  of  getting  them  discounted ;  no  direct  evidence  was  given  to  show  that 
Dixon^s  partners  knew  of  these  transactions,  but  it  was  proved  that  he  con* 
ducted  the  whole  of  the  business.  It  was  contended  for  the  defendant,  that 
there  was  no  evidence  of  an  indorsement  by  any  persons  trading  under  the 
firm  of  Habgood  8f  Fowler,  and  that  without  giving  such  evidence,  the  plaintiff 
could  not  make  out  his  title  to  the  bill.  The  Lord  Chief  Justice  overruled  the 
objection,  but  gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  and  the 
plaintiff  had  a  verdict;  and  now, 

Marryat  moved  accordingly,  and  contended,  that  as  there  was  no  evidence 
that  Dixon*8  partners  were  privy  to  the  indorsement  of  the  bill  in  the  manner 
stated,  there  was  no  proof  that  they  ever  adopted  the  style  and  firm  of 
Habgood  fy  Fowler,  Now,  althouc^h  the  plaintiff  was  not  bound  to  set  out 
that  indorsement,  yet,  as  he  has  thought  fit  to  do  so,  he  is  bound  to  prove 
it  as  stated.  And  even  if  it  be  held  that  H.  ^  Co.  did  adopt  the  style 
of  H,  4*  ^'  ^OT  this  purpose,  still  Dixon,  being  a  partner  in  the  firm  of 
H,  4*  Co.,  cannot  properly  be  said  to  have  indorsed  the  bill  by  procuration 
of  that  firm. 

^Abbott,  C.  J.  It  appears  by  the  evidence,  that  Habgood^  Dixon,  r«i^g 
and  a  person  named  Lye,  carrying  on  business  in  partnership  together,  ^ 
vrere  known  by  the  description  of  Habgood  ^  Co.  All  their  transactions  of 
buying  and  selling  were  carried  on  in  that  name,  but  Dixon,  who  was  proved  to 
be  the  manager  of  the  whole  business,  was  also  in  the  habit  of  indorsing  bills 
in  the  names  of  Habgood  if  Fowler,  by  procuration,  for  the  purpose  of  getting 
them  discounted.  The  question  then  is,  whether  that  sufficiently  proves  the 
existence  of  persons,  using,  for  the  purposes  of  business,  the  style  and  name  of 
Habgood  S,*  Fowler.  At  the  trial  I  was  at  first  inclined  to  yield  to  the  objec- 
tion, but  afterwards  altered  my  opinion.  I  still  think,  that,  as  between  third 
persons,  there  was  sufficient  evidence  of  an  indorsement,  by  persons  using  the 
style  and  firm  of  Habgood  4*  Fowler,  inasmuch  as  Dixon,  the  managing  paw- 
ner in  the  firm  of  Habgood  if  Co.  was  in  the  habit  of  issuing  bills  into  the 
world,  indorsed  under  the  former  designation.  The  verdict  was  therefore  right, 
and  tills  rule  must  be  refused. 

Bayley,  J.  I  am  of  opinion  that  there  was  evidence  to  show  that  the  new 
firm,  Habgood  if  Co.,  for  certain  purposes  of  trade,  used  the  designation  of  the 
old  firm,  Habgood  fy  Fowler;  for  Dixon,  who  was  entrusted  with  the  manage- 
ment of  the  business,  was  in  the  habit  of  indorsing  bills  by  the  designation  of 
that  firm,  probably  because  they  had  credit  at  the  Bank.     If  the  style  of 
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Hfdigood  ^  Fowler  were  not  adopted  by  the  new  firm,  diis  mdon>ement 
by  Bixon  would  be  a  forj^ery,  as  being  an  indorsement  in  the  names 
of  fictitious  persons,  for  the  purpose  of  fraudulently  gaining  credit  for  the  bill. 
*1491  *^^  under  the  circumstances  of  this  case,  there  is  no  pretence  for 
•J  saying  that  any  such  crime  has  been  committed.  I  think,  therefore, 
that  there  was  evidence  of  the  existence  of  persons  using  the  style  and  Hrm  of 
ffabg99d  and  Ibwlefj  for  certain  purposes  of  business ;  and  there  is  no  doubt, 
that  one  partner  may,  by  procuration,  indorse  bills  for  die  firm.  There  is  not, 
therefore,  any  gncMind  for  this  motion. 

HoLMOYD  J.  I  an  of  opinion  that  the  verdict  was  rightly  found  for  the 
plaintiff.  This  was  an  action  by  a  third  person,  to  whom  the  bill  had  been 
iJidorsed,  in  the  form  set  out  in  the  declaration ;  and  it  seems  to  me  that  evidence 
of  Dixon^s  hand- writing  would,  as  between  third  persons,  have  been  sufficient, 
without  proof  of  any  usuage  on  his  part  to  indorse  bills  in  this  manner ;  but 
here  there  was  evidence  to  show,  that  certain  persons,  for  particular  purposes 
of  business,  used  tlie  style  of  the  old  firm,  Habgood  and  Fowler,  It  has  been 
uxged,  that  one  partner  cannot  set  by  procuration  for  the  others  :  even  if  (hat 
were  so^  it  would  not,  in  my  opinion,  be  a  sufficient  defence  to  this  action, 
'i'bere  was  proof,  however,  of  an  acting  by  procuration,  and  I  am  of  opinion 
that  one  partner  may  so  act  for  the  whole  firm. 

DssT  J.  concurred. 

Rule  refused. 


•1 5n-i  *CATHERWOOD  et  al.  Administrators,  de  bonis  rum  of  J.  GATHER 
**^J  WOOD,  deceased,  v  CHABAUD. 

Where  a  bid  of  exchange  was  indorsed  geHermlly,  bat  delivered  to  S.  C.  as  administratrix  of  J, 
C.  for  a  debt  due  to  the  intestate,  and  iS.  C.  died  intestate  after  the  bill  became  due,  and 
before  it  was  paid :  Held  that  the  administrators  de  homU  «•«  of/.  C.  might  sue  upon  the  bill ; 
and  that  their  title  was  sufficiently  proved  by  the  letters  of  administration  dehoniM  «ofi,  with* 
out  prxidocin^  those  granted  to  iS.  C.  the  administratrix. 

Defendant  having  pleaded  an  agreement  made  between  the  ptaintifis  and  other  creditors  of  the 
defiendant,  of  the  one  part^  and  defendants  of  the  other  part ;  that  the  defendant  should  assign 
certain  credits  and  effects  to  two  persons  upon  certam  trusts,  and  the  plaintifis  agreed  to 
accept  those  oonditiona  in  discharge  of  their  demand,  provided  all  the  creditiwa  assented ;  that 
defendant  did  assign,  and  that  all  tlw  creditors  assented.  The  replication  denied  that  all  the 
creditors  assented :  Held,  that  the  affirmative  of  the  issue  being  on  the  defendant,  he  was 
bound  to  pmve  the  assent  of  all  his  creditors. 

Senible.  'I'hat  he  was  bound  fo  prove  the  assent  of  the  plaintifis  aa  well  as  that  of  his  other 
jcreditOTOo 

AssuHrsrr  by  administrators  de  bonis  non  of  /.  C,  the  elder,  on  a  bill  of 
exchange  endorsed  to  S,  C,  in  her  lifetime,  as  administratrix  of  the  said  /.  C. 
profert  of  the  letters  of  administration  de  bonis  non  granted  to  the  plaintiffs. 
Pleas,  first,  general  issue.  Secondly,  that  after  making  the  promises  set  out  in 
the  declaration,  and  after  the  death  of  S,  C  the  administratrix,  it  was  agreed 
between  the  plaintiffs,  as  such  administrators  as  aforesaid,  and  certain  other 
creditors  of  the  defendant  on  the  one  part,  and  defendant  on  the  other  part,  that 
defendant  should  assign  certain  credits  and  eiTects  to  two  of  his  creditors  upon 
certain  trusts ;  and  that  plaintiffs  and  the  other  creditors  would  accept  tliose 
conditions  in  discharge  of  their  demands,  provided  that  the  whole  of  the 
creditors  of  the  said  defendant  should  join ;  that  all  the  creditors  did  join ;  and 
defendant  assigned  his  said  credits  and  effects.  Replication,  that  all  the 
creditors  did  not  join.  At  the  trial  before  Abbott  C.  J.,  at  the  Guildhall  sittings 
titer  last  term,  it  was  proved  for  the  plaintiffs,  that  the  bill  in  question  was 
accepted  by  the  defendant,  and  was  afterwards  endorsed  genarally,  but  delivered 
•151*1  to  &  C  M  the  administratrix  of/.  C,  the  elder,  *for  money  dne  to  bin* 
J  in  his  life-time;  and  that  afler  the  bill  became  due,  S.  C.  died  witliou 
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having  commenced  any  proceedings  upon  it.  The  defenaant  produced  the 
agreement  mentioned  in  the  second  plea,  which  was  signed  by  several  persons, 
but  he  ofTcred  no  evidence  to  show  that  those  were  the  whole  of  the  creditors, 
and  it  did  not  appear  that  the  plaintiffs  had  assented.  It  was  then  objected  for 
the  defendant,  first,  that  the  bill  was  held  by  S,  C,  in  her  own  right,  and  not  in 
her  representative  capacity ;  and  that,  therefore,  the  right  of  action  was  in  her 
personal  representative,  and  not  in  the  administrators  de  bants  non  of  J.C. ; 
and  that  tliere  was  no  privity  between  the  plaintiffs  and  the  administratrix  of 
J,  C,  Secondly,  that  upon  this  record  it  was  incumbent  on  the  plaintiffs  to 
prove  the  grant  of  letters  of  administration  to  S»  C;  and,  thirdly,  that  they 
were  bound  to  show  that  some  of  the  creditors  had  not  joined.  The  objections 
were  overruled  by  the  Lord  Chief  Justice,  and  the  plaintiffs  had  a  verdict  with 
leave  to  the  defendant,  to  move  to  enter  a  nonsuit.     And  now, 

The  SolicUor'GenercU  moved  accordingly.  If  a  person  to  whom  a  debt  is 
due  die  intestate,  and  the  debtor  give  a  bill  for  the  amount  to  his  administrator, 
and  the  administrator  also  dies  intestate  before  the  bill  is  paid ;  the  bill  goes  to 
the  administrator  of  the  latter,  and  not  to  the  administrator  de  bonis  non  of  the 
original  creditor.  Barker  v.  Talcot^  1  Fern.  473.  There  the  debtor  gave  a  bill 
to  the  administrators  of  his  creditor,  and  afterwards  paid  the  amount  of  it  to  the 
personal  representative  of  the  administrator,  and  not  to  the  administrator  de 
bonis  *non  of  the  first  creditor,  and  the  Lord  Chancellor  decided  the  r^ign 
payment  to  be  a  good  dischaige  of  the  debt.  And  in  Fates  v.  Gough^  ^ 
Yelv,  33.  Cro.  Jac,  4.  Mo.  680.  S.  C  it  appeared  that  Gough  being  indebted  to 
Cowper  who  died  intestate.  Comperes  widow,  as  administratrix,  sued  and  recovered 
judgment  against  Goughj  but  also  died  intestate  before  execution :  and  it  was  held, 
thatlTi/ef ,  who  took  out  administration  de  bonis  non  of  Cowper^  could  not  bring  a 
scire  faduB  upon  the  judgment,  because  there  was  no  privity  between  him  and 
the  first  administratrix.  There  are  also  cases  which  decide,  that  when  the 
property  remains  in  specie,  it  goes  to  the  administrator  de  bonis  non,  but  a 
distinction  is  taken  where  the  cause  of  action  arises  out  of  a  new  promise  made 
to  the  first  administrator,  Beits,  executor,  v.  MUcheil,  10.  Mod,  316.  Then, 
secondly,  the  plaintiffs  were  bound  to  show  their  tide,  as  they  declared  upon  a 
cause  of  action  arising  afler  the  death  of  the  intestate  whom  they  represented. 
Hunt  V.  Stevens,  3  Taunt,  113,  and  they  could  not  do  that  without  producing 
the  letters  of  administration  granted  to  S,  C.  the  administratrix,  which  was  not 
done.  The  plaintiffs  were  also  upon  the  issue  on  the  second  plea,  bound  to 
show  the  dissent  of  some  creditors  besides  themselves ;  for  their  own  assent 
was  admitted  by  the  form  of  the  issue,  and  it  would  have  been  calling  upon  the 
defendant  to  prove  a  negative,  if  he  were  required  to  show  that  no  creditors 
existed  besides  those  who  signed  the  agreement. 

Abbott  C.  J.  It  struck  me  at  the  trial  that  the  defendant  was  bound  to 
prove  that  all  his  creditors  had  ^assented  to  the  arrangement  proposed ;  r-^^ ... 
and  a  witness  was  called  by  him  for  the  purpose  of  showing  the  assent  ^ 
of  the  plaintiffs.  In  this,  however,  he  failed;  nor  did  he  in  fact  prove  the 
signature  of  any  one  creditor.  The  affirmative  of  the  issue  was  certainly  npon 
the  defendant ;  and  there  is  nothing  in  this  case  to  prevent  the  application  of  the 
ordinary  rule  as  to  the  burthen  of  proving  such  an  issue,  for  the  plaintiffs  were 
strangers  to  the  defendant's  concerns,  and  cannot  be  supposed  to  know  who 
were  his  creditors.  The  first  point  which  has  been  taken,  is  of  more  import- 
ance. It  was  clearly  established  by  the  evidence  tliat  the  bill  in  question  was 
given  to  S,  C,  as  the  administratrix  of  J,  C,  for  money  due  to  her  intestate  ; 
she  took  it  as  assets,  and  if  she  had  received  the  money,  that  must  undoubtedly 
have  been  accounted  for  to  his  estate.  The  money  not  having  been  received 
in  her  lifetime,  the  bill  remained  as  a  part  of  «/•  C,*s  estate,  and  the  right  to  ii 
devolved  upon  the  persons  who  afterwards  became  his  representatives.  Thi» 
case  differs  widely  from  Barker  v.  TcUcot ;  for  there  the  debtor  had  actually 
paid  the  executor  of  the  administrator :  now,  such  a  payment  would,  in  equity. 


153] 


I  Barnewall  &  Cbesswell.  67 


and  might,  perhaps^  in  law  also,  be  a  sufficient  answer  to  any  action  afterwards 
brought  to  inforce  payment  of  the  same  debt  over  again.  Here  no  payment  has 
been  made  by  the  debtor,  who,  therefore,  cannot  be  damnified  by  this  action. 
It  has  been  decided  in  a  variety  of  modem  cases,  that  an  administrator  may 
sue  as  such  upon  a  promise  made  to  him  in  his  representative  character ;  and 
that  principle  governs  my  opinion  upon  the  present  case ;  for  where  the  cause 
of  action  is  such  that  the  first  administrator  may  sue  in  his  representative  char- 
*154'1   ^^^'  ^^  ^^^  of  action  devolves  upon  the  administrator  *de  bonis  nan 

-'  of  the  intestate.  With  respect  to  the  other  point,  I  think  that  the  form 
of  the  letters  granting  administration  dt  bonis  non^  as  set  out  in  the  profert,  was 
sufficient  proof  of  the  title  of  the  plaintiffs;  but,  at  all  events,  the  neglect  to 
produce  the  letters  of  administration  granted  to  S.  C,  would  not  be  a  sufficient 
ground  for  sending  the  case  to  a  new  trial,  when  the  objection  could  be  obviated 
by  the  production  of  that  instrument,  it  not  being  disputed,  that  administration 
was  duly  granted  to  her. 

Barley,  J.  It  was  decided  in  the  case  of  £Jng  v.  7%om,  1  T.  R.  487,  that 
if  a  bill  be  indorsed  to  A,  and  B,  as  executors^  they  may  declare  as  such  in  an 
action  against  the  acceptor.  In  CoweU  v.  Watts^  6  EasU  405,  it  was  held  that 
an  administrator  may  sue  in  his  representative  character  upon  promises  made 
to  himself,  where  Uie  money  will  be  assets  when  recovered.  Now,  if  the 
administrator  dies  intestate,  without  having  sued  upon  such  a  promise,  the 
administrator  de  bonis  non  may  sustain  an  action  upon  it ;  for  he  succeeds  to 
all  the  legal  rights  which  belonged  to  the  administrator  in  his  representative 
capacity.  Here  S,  C,  the  administratrix  of  J.  C,  might  have  sued  as  such 
upon  the  bill  in  question.  This  action  was  therefore  properly  brought  by  the 
administrators  de  bonis  non.  By  this  mode  of  proceeding,  the  money  recovered 
is  immediately  applicable  to  tlie  right  fund,  as  assets  of  the  first  intestate ; 
whereas,  if  the  action  had  been  brought  by  the  personal  representative  of  the 
administratrix  of  «/.  C,  it  would,  in  the  first  instance,  have  become  a  part  of 
*1S51  ^^^  estate,  and  must  ^afterwards  have  been  transferred  from  that  to  the 

^  estate  of «/.  C,  the  first  intestate.  With  respect  to  the  onus  of  proving 
the  issue  on  the  second  plea,  I  think  that,  as  the  affirmative  was  upon  the 
defendant,  it  was  for  him  to  adduce  the  proof;  and  it  seems  to  me  that  the  issue 
involves  the  necessity  of  showing  a  consent  by  the  plaintiffs  as  well  as  the 
other  creditors. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  decisions  in  the  old  cases 
proceeded  upon  the  pruiciple  that  contracts  made  with  an  administrator  were 
personal  to  him,  and  that  he  must  sue  upon  them  in  his  own  right,  and  not  in 
his  representative  capacity.  That  principle  has  since  been  altered,  and  it  has 
been  ruled  in  severed  modem  cases,  that  upon  such  contracts,  an  administrator 
may  sue  in  his  representative  character.  The  older  cases  have,  therefore, 
received  a  qualification,  and  are  not  now  to  be  considered  as  law  to  their  full 
extent.  As  to  the  objection  that  the  letters  of  administration  granted  to  S,  C, 
were  not  produced,  I  think  that  the  letters  granted  to  the  plaintiffs,  of  which 
profert  was  made,  sufficiently  proved  both  the  administrations.  The  affirma- 
tive of  the  issue  was  upon  the  defendant ;  he  therefore  was  bound  to  prove  it. 

Best,  J.  In  refusing  this  rule  it  is  not  necessary  to  decide  that  the  admin- 
istrator of  the  administratrix,  S,  C;  could  not  have  sued ;  it  is  sufficient  to  say, 
that  the  administrator  de  bonis  non  might  sue ;  and  this  observation  may  serve 
to  reconcile  the  various  cases  which  have  been  referred  to.  An  action  by  the 
administrator  de  bonis  non  was  certainly  the  most  proper,  that  being  the  shortest 
'ISfil   ^^^  ™^^^  convenient  mode  of  bringing  the  *money  recovered  into  the 

-^  fiinds  of  the  original  intestate.  There  is  not,  therefore,  any  foundation 
for  the  first  objection ;  and  I  agree  with  the  rest  of  the  court  in  thinking  the 
others  equally  invalid. 

Abbott,  C.  J.  There  is  much  weight  in  the  distinction  which  has  been 
taken  by  my  Brother  Best.    There  may  be  cases  where  the  administrator  of 
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an  administrator  might  and  ought  to  sue,  viz.,  if  the  first  adminiBtrator  had  made 
himself  debtor  to  the  intestate's  estate  for  the  amount  of  a  bill  received  in  pay- 
ment of  a  debt  due  to  that  estate.  Rule  refused.* 

*  Partridge  ▼.  CeuH,  5  Price,  413. 


PRICE  et  al.  v.  LEA. 

The  treTeller  of  ^.  d^  Ce.  in  Lendom,  haring  called  upon  B.  in  the  oonntry  for  orders,  B.  gave 
an  absolute  order  for  a  quantity  of  cream  of  tartar,  and  offered  to  take  a  quantity  of  lac  dye 
at  a  certain  price:  the  traveller  said  the  price  was  too  low,  but  that  he  would  write  to  bis 
principals,  and  if  J?.  did  not  hear  from  them  in  one  or  two  davs,  he  might  consider  that  his 
offer  was  accepted.  A.  <(•  Co.  never  wrote  to  B„  but  sent  all  the  goods :  Held,  that  this  waa 
not  a  joint  order  for  them  all  so  as  to  make  the  acceptance  of  the  cream  of  tartar  the  accept 
ance  of  the  lac  dye  also,  within  29  Car.  2.  c  3.  t.  17. 

AssuMPsrr  for  goods  sold  and  delivered  by  the  plaintilTs  to  the  defendant. 
Plea,  non-assumpsit,  as  to  part,  and  a  tender  as  to  the  residue.  The  replica* 
tion  took  issue  on  the  non-assumpsit,  and  admitted  the  tender.  On  the  trial, 
before  AhhotU  G.  J.,  at  the  GvUdhaU  sittings  after  last  term,  it  was  proved,  that 
on  the  2l8t  March^  1821,  the  traveller  of  the  plaintiffs,  who  are  dnrsalters  in 
London^  called  upon  the  defendant,  a  carpet-manufacturer  at  Kidderminster^ 
for  orders.  The  defendant  ordered  a  cask  of  cream  of  tartar,  and  offered 
*to  purchase  two  chests  of  lac  dye,  at  a  certain  price;  the  traveller  said  r^^nj 
the  price  proposed  was  below  his  Umits,  but  he  would  write  to  his  prin-  ^ 
cipals,  and  if  the  defendant  did  not  receive  a  letter  in  one  or  two  days,  refusing 
to  execute  the  order,  he  mi^ht  conclude  that  his  offer  was  accepted.  The  plain- 
tiffs did  not  write  to  the  defendant,  but  on  the  29th  of  March  sent  both  the 
cream  of  tartar  and  the  lac  dye,  directed  to  him  at  Kidderminster.  The  defend- 
ant accepted  the  cream  of  tartar,  and  tendered  the  price  for  it  (which  was  the 
tender  pleaded)  but  refused  the  lac  dye.  Upon  this  evidence  it  was  contended 
for  the  defendant,  that  the  orders  were  distinct,  and,  consequently,  the  accept- 
ance of  the  cream  of  tartar  did  not  take  the  case  out  of  die  operation  of  die 
17th  section  of  the  statute  of  frauds,  29  Car.  2.  c.  3.  The  Lord  Chief  Justice 
thought  the  objection  fatal,  and  nonsuited  the  plaintiffs.     And  now, 

The  SolicUor'General  moved  to  set  aside  the  nonsuit,  and  contended,  that 
the  order  given  by  the  defendant  was  a  joint  order  for  the  cream  of  tartar  and 
lac  dye ;  for  although  the  plaintiffs'  traveller  reserved  for  them  an  option,  either 
to  accept  or  refuse  the  oflfer  made  by  the  defendant,  still  the  latter  was  at  all 
events  bound,  if  that  offer  was  accepted;  the  order  then  being  joint  the 
acceptance  of  the  cream  of  tartar  took  the  case  out  of  the  17th  section  of  the 
statute  of  frauds,  and  rendered  the  defendant  liable  to  be  sued  for  the  price  of 
the  lac  dye,  which  he  refused  to  accept. 

*Abbott,  C.  J.  It  must  be  taken  as  established,  by  the  evidence,  r^igg 
that  an  order  was  given  for  the  cream  of  tartar ;  then  a  conversation  fol-  ^ 
lowed  between  the  defendant  and  the  traveller  respecting  the  lac  dye,  and  it 
was  agreed  that  a  letter  should  be  written  to  the  plaintiffs  upon  the  subject; 
what  Aen  passed  cannot  be  considered  as  an  entire  contract  for  both  the  articles, 
and,  therefore,  the  acceptance  of  one  did  not  ratify  the  baigain  for  the  other. 

HoLRovD,  J.*  A  contract  for  the  cream  of  tartar  was  made  between  the 
defendant  and  the  traveller,  but  the  agreement  for  the  residue  cannot  be  con- 
sidered as  complete,  until  the  time  allowed  to  the  plaintiffs  for  deliberation  had 
expired;  there  was  not  then  one  entire  contract  for  both  the  articles,  so  as  to 
make  the  acceptance  of  one  the  acceptance  of  the  whole. 

Best,  J.,  concurred. 

Rule  refused. 
*  Bttfflof,  J.  had  left  the  Court 
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WILKINSON,  Gent  one,  A^  v.  DIOGELL. 


An  attorney  of  tiie  3oar(  of  K.  B.  may  rae  oat  a  oommiasion  of  bankraptcy,  and  maintain  an 
action  for  the  lieca  due  upon  that  buaineaa,  without  being  admitted  a  aolicitor  in  chancery. 

AflsuMFSTT  for  fees  due  to  the  plaiiitiff,  for  soliciting  and  obtaining  a  com- 
mission of  bankruptcy,  on  the  petition  of  the  defendant,  and  upon  his  retainer. 
*1591   ^^^^  general  issue.     Upon  the  trial,  before  Abbott^  C.  J.,  *at  the  Mid- 

^  ditsex  sittings  afler  last  term,  it  was  proved,  that  from  the  year  1803  to 
1814,  the  plaintiff  had  been  a  solicitor,  duly  admitted  in  the  courts  of  King's 
Bench,  Common  Pleas,  and  Chancery,  and  had  regularly  taken  out  his  certifi- 
cate, but  he  had  neglected  to  do  so  from  1814  to  1820.  In  1820  he  again  took 
oot  a  certificate,  and  was  re-admitted  in  the  Court  of  King's  Bench,  but  not  in 
the  other  courts.  In  1821  the  plaintiff  sued  out  a  commission  of  bankruptcy 
against  one  Muison^  upon  the  retainer  of  the  defendant.  For  the  defendant  it 
was  uiged,  that  the  plaintiff  could  not  sustain  this  action,  inasmuch  as  he  hac 
not  been  re-admitted  a  solicitor  in  the  Court  of  Chancery,  and,  therefore,  hac 
no  right  to  practise  in  that  court.  The  Lord  Chief  Justice  overruled  the 
objection,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  the 
plaintiff  having  obtained  a  verdict, 

C  F.  ffil&m9  moved  according  to  the  leave  reserved,  and  contended,  that 
by  neglecting  to  take  out  a  certificate  afler  the  year  1814,  the  plaintiff's  admis- 
sion in  each  of  the  courts  became  altogether  null  and  void  according  to  the  37 
G.  3.  c.  00.  «.  31.  Now,  he  was  never  re-admitted  in  the  Court  of  Chancery, 
and  therefore  had  no  right  to  act  as  a  solicitor  there.  In  the  case  of  Collins  v. 
Nichohofi,  2  Taunt,  321,  Mansfield^  C.  J.  said,  that  all  proceedings  by  petition 
to  the  chancellor  are  proceedings  in  chancery ;  and,  therefore,  the  obtaining  a 
commission  of  bankruptcy,  which  is  done  by  petition  to  the  chancellor,  must 
be  considered  as  business  transacted  in  that  court 
^1601       *^^^  Curiam.    The  case  of  Cotiina  v.  NichoUon  only  decided  tliat 

^  a  bill  for  business  done  under  a  commission  of  bankruptcy  is  taxable  in 
chancery,  and  not  that  the  attorney  must  be  admitted  a  solicitor  of  that  court 
in  order  to  transact  such  business.  The  commission  issues  on  the  common  law 
side  of  the  Court  of  Chancery,  and  it  has  always  been  the  practice  for  attorneys 
to  sue  out  commissions  of  bankruptcy  without  being  admitted  solicitors  of  that 
court,  which  they  may  properly  be  allowed  to  do,  as  it  is  not  necessary  that 
the  name  of  any  attorney  should  appear  on  the  issuing  of  such  commissions. 
The  plaintiff,  therefore,  having  been  re-admitted  in  this  court,  might  lawfully 
transact  the  business  in  question,  and  was  entided  to  recover  his  fees  in  th  «> 
action. 

Rule  refused. 


IVESON,  Gent,  one,  &c.  v.  CONINGTON,  Gent,  one,  &c. 

Where  the  attomeya  for  the  plaintiff  and  defendant,  in  a  cause  which  was  ready  for  trial,  entered 
into  an  agrreement  whereby  thev  pertonaUy  undertook  that  the  record  should  be  withdrawn, 
that  certain  things  should  be  done  by  the  plaintiff  and  defendant,  and  that  coats  should  be 
taxed  for  the  defendant  in  a  certain  manner :  Held,  that  the  attorney  for  the  plaintiff  waa  per- 
sonally bound  to  pay  the  coats  when  taxed  in  the  mode  specified. 

Ajbbumpstt.  The  declaration  stated  tfiat,  by  a  certain  agreement  made 
between  them,  they,  the  plaintiff  and  defendant,  did  personally  consent,  under- 
take, and  agree,  that  the  record  in  a  certain  cause  wherein  one  fF.  L,  was 
phintiff,  and  one  J,  S,  was  defendant,  and  in  which  cause  the  now  defendant 
attorney  for   fF.   £.,  and  the  now  plaintiff  was  attorney  for  •/•  S.^ 
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should  be  withdrawn;  that  the  said  J,  S.  ^should  take  back  ^gain  the  r«|^| 
horse  in  the  pleadings  in  that  cause  named,  and  should  pay.  a  certain  ^ 
sum  of  money  then  agreed  upon  in  that  behalf  to  the  said  fr.  Z.;  that  the  costs 
of  the  said  suit  on  the  part  of  J,  S,,  should  be  taxed  between  the  parties  on  the 
principle  between  plaintiff  and  defendant;  and  that  such  taxation  should  be 
made  and  perfected  by  certain  persons  therein  mentioned.  The  declaration 
then  averred  mutual  promises,  performance  by  J,  S.  and  the  now  plaintiff;  and 
that  the  costs  of  the  suit,  on  the  part  of  J.  S,^  were  taxed  in  the  manner 
appointed,  and  amounted  to  89/.  2s.  llcf.,  which  then  became  due  to  the  now 
plaintiff  under  the  said  agreement  and  taxation,  whereof  defendant  had  notice, 
yet  defendant  would  not  abide  by  the  taxation,  nor  would  he  pay  the  costs  to 
the  said  plaintiff.  Plea,  general  issue.  At  the  trial  before  Abbotts  C.  J.,  at  the 
London  sittings  after  last  term,  the  plaintiff  gave  in  evidence  an  agreement 
signed  by  the  defendant,  corresponding  with  that  set  out  in  the  declaration,  and 
proved  the  taxation  of  the  bill  in  the  manner  appointed  by  the  agreement;  no 
demand  of  costs  had  been  made  upon  TV,  Z.,  the  plaintiff*,  in  the  former  suit. 
For  the  defendant,  it  was  objected,  that  the  agreement  contained  no  promise  by 
him  to  pay  the  costs  awarded.  The  Lord  Chief  Justice  overruled  the  objection ; 
and  the  plaintiff  having  obtained  a  verdict,  the  defendant  had  leave  to  move  to 
enter  a  nonsuit.     And  now,  :o;  t  «     .- ..  i. 

Denman  moved  accordingly,  and  contended,  thsft  although  the  present  de- 
fendant, as  attorney  for  the  plaintiff  in  the  forfnet  suit,  personally  undertook  that 
certain  things  should  be  done,  yet  that  did  not  not  bind  him  to  do  *them.  r»|^ 
At  all  events,  the  defendant  can  only  be  considered  as  a  surety,  and  ^ 
cannot  be  called  upon  to  pay  this  money  until  default  has  been  made  by  his 
principal.  Now  it  appears  that  no  'dema;nd  has  been  made  upon  Mr.  Z.,  and 
therefore,  admitting  that  under  some  circdmstances  the  defendant  may  be  com- 
pelled to  pay  the  sum  awarded  for  costs,  still  the  action  was  premature. 

Per  Curiam,  The  case  of  BurreU  V.  Jones^  Z  B,  ir  A.  47,  is  not  distin- 
guishable from  the  present,  for  this  agreement  contains  by  implication  a 
promise  to  pay  the  costs  when  taxed;  and  the  defendant,  having  personally 
undertaken  that  the  stipulations  contained  in  that  agreement  shall  be  performed, 
is  liable  to  an  action  for  the  non-performance  of  them.  He  cannot  be  considered 
a, surety,  for  his  client  was  not  bound  by  that  arrangement. 

Rule  refused. 
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CommisstonerB  of  bankrapts  are  not  liable  to  an  action  of  trespass  for  committing  a  person  who 
does  not  answer  to  their  satisfaction  when  examined  before  them  touching  the  estate  and 
effects  of  a  bankrupt. 

Trespass  for  false  imprisonment.  Pleas,  first,  not  guilty ;  secondly,  a  justi- 
fication, under  5  G,  2.  c.  30.  8,  16,  which  it  is  unnecessary  to  set  out,  as 
nothing  turned  upon  the  form  of  the  plea,  and  an  abstract  of  it  is  given  in  the 
judgment  delivered  by  the  Court ;  thirdly,  a  justification  similar  in  substance  to 
the  second;  fourthly,  a  general  justification,  under  13  Eliz,  c,  7;  fifthly,  a 
similar  justification,  under  1  Jac.  1.  c.  15.  Issue  on  the  first  plea;  demurrer 
to  the  second  and  third,  and  joinder ;  and  replication  de  injuria  to  the  fourth 
and  fifth  pleas.     The  demurrer  was  aigued  in  Easter  term  last,  by 

E.  Lawes,  for  the  plaintiff.  The  question  for  the  Court  is,  whether  commis- 
sioners of  bankrupts  are  liable  to  an  action  of  trespass  under  the  circumstances 
stated  upon  this  record.  The  case  of  Morgan  v.  Hughes,  2  T,  R,  225,  is 
decisive  that  an  action  on  the  case  does  not  lie;  if,  therefore,  any  action  be 
maintainable,  it  must  be  trespass.     Now  admitting,  that,  according  to  the  case 
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of  Dr.  Grotnvdt  y.  Burwell,  1  Ld.  Baym.  454,  no  action  lies  against  a  judge 
tor  any  thing  done  by  him  in  his  judicial  capacity:  still  the  questio\i  to  1)6 
decided  here  is,  what  makes  a  judge  ?  Lord  HoWa  definition  of  a  judge  is,  that 
*1641   '^^  ^^^  power  to  commit  for  punishment;  and  he  adds,  *** commissioners 

^  of  bankrupts  may  commit  a  man  for  refusing  to  be  examined  concemin;^ 
the  estate  of  the  bankrupt ;  but  they  are  not  judges  :*'  1  Ld.  Baym.  467 :  and 
in  the  late  case  of  Briitain  v.  Kimunrd^  \  B.  fy  B.  439,  this  dictum  of  Lord 
Holt  was  cited  with  approbation  by  Park^  J.,  who  had  once  been  a  commis- 
sioner of  bankrupt.  In  Ex  parte  Scarth^  15  Ves.  203,  the  Lord  Chancellot 
held,  that  commissioners  of  bankrupts  may,  under  certain  circumstances,  be 
compelled  to  pay  costs  occasioned  by  their  misconduct,  which  would  be  a 
singular  decision  if  they  are  judges.  Again,  tlie  proceeding  of  commissioners 
of  bankrupts  are  traversable.  In  Dr.  BonhanCii  c^se,  8  itep.  240,  it  is  said, 
that  ^  the  warrant  of  commissioners  of  bankrupts  is  under  the  great  seal,  and  by 
act  of  parliament;  yet,  because  the  party  grieved  has  no  other  remedy,  if  the 
commissioners  do  not  pursue  the  act  and  their  commission,  he  shall  traverse  that 
he  was  not  a  bankrupt,  although  the  commissioners  affirm  him  to  be  one.'^ 
And  in  Bambridgt  v.  Bates^  w  T.  Baym^  337,  and  Vin.  Mr.  tit.  Creditor 
and  BankmpU  (0)  pi.  2  6\  C,  it  was  held  that,  ^«  although  the  commission- 
ers have  sole  authority  to  adjudge  a  man  bankrupt,  yet  in  an  action,  the  jury 
4nu5t  And  whether  he  was  a  bankrupt  or  no,  and  not  barely  by  the  adjudication 
of  the  commissioners."  Hence  it  follows,  that  if  they  exceed  their  jurisdiction, 
tlieir  proceedings  are  coram  rum  judici^  they  cease  in  the  particular  instance  to 
he  protected  as  commissioners,  and  are  liable  to  an  action  of  trespass.  Terry  v. 
*165~i  ^^^if^glon^  Hardr.  480,  Gregory* 8  case,  5  Mod*  368.   In  Farr^8  *casc, 

->  1)  Ves.  513,  the  Lord  Chancellor  would  not  interfere  to  control  the  dis- 
cretion of  the  commissioners,  as  to  the  questions  which  should  be  put  to  a  bank- 
rupt, observing  that  they  were  to  determine  at  the  hazard  of  an  action,  whether 
the  questions  were  such  as  the  person  is  bound  to  answer;  and  in  Ferkin  v. 
Proctor,  2  ff^h.  382,  it  is  said,  that  if  commissioners  of  bankrupts  exceed  their 
jurisdiction,  the  law  gives  a  remedy  against  them.  It  will  perhaps  be  argued 
on  the  other  side,  that,  as  commissioners  of  bankrupts  are  invested  with  power 
to  act  according  to  their  discretion,  they  are  not  liable  to  an  action;  but  in 
Bookers  case,  5  Bep,  100,  it  is  laid  down,  that,  although  commissioners  of 
sewers  are  to  act  according  to  their  discretion,  yet  their  proceedings  ought  to 
be  limited  and  bound  with  the  rule  of  reason  and  law.  The  same  rule  is  appli- 
cable  to  commissioners  of  bankrupts.  [Holroydj  J.  Different  ideas  have  pre- 
vailed since  that  time ;  it  was  then  thought  that  an  action  might  be  maintained 
against  a  sheriff  for  refusing  a  vote,  although  without  malice ;  but  the  contrary 
has  since  been  held;  CtUlen  v.  Morris,  2  Stark,  577;  it  has  also  been  decided, 
that  no  action  lies  against  commissioners  for  raising  and  paving  a  street,  whereby 
the  plaintiflTs  premises  sustained  damage.  Crovemor^  ^c.  of  Cast  PUUe  ManU' 
faciurers  v.  Meredith^  4  T.  B.  794.]  It  may  be  admitted,  that  if  there  had 
been  a  mere  formal  error  in  the  commitment,  that  would  not  have  made  the 
commissioners  liable  to  an  action.  Bracy*s  case,  Comb.  390.  But  that  was 
not  the  case  here ,  the  proceeding  was  substantially  wrong ;  and  Miller  v.  Scare, 
2  fV.  BL  1114,  ift  expressly  in  point,  to  show  that,  under  such  circumstances, 
*1661   ^^  commissioners  are  liable  *to  be  sued  in  trespass.     That  case  was 

-^  not  decideu  mtil  it  had  been  argued  three  times,  and  must,  ther-efore, 
he  received  as  a  dctaberate  and  well-considered  judgment;  and  the  same  point 
had  not  long  before  been  ruled  in  Dyer  v.  Missing,  2  TV.  BL  1035.  [Abbott, 
C.  J.  It  is  very  singular,  that,  in  the  judgment  delivered  by  the  court  in 
MUUr  V.  Seare^  you  do  not  find  any  allusion  to  the  words  of  the  statute,  giving 
the  power  in  question,  5  G.  2.  c.  30.  s.  16.1  In  two  modem  cases,  Davie  v. 
Mtford,  4  B.  ^  A.  356,  and  Nobes  v.  Mountmn,  3  B.  ^  B.  233,  where 
bankrupts,  who  had  been  committed,  brought  actions  of  trespass  against  the 
eommissiODerBf  that  ground  of  dedsion  was  never  taken.     The  next  point  to 
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be  considered,  is,  whether  the  (juestions  proposed  were  legal,  and  die  answers 
satisfactory,  [^bbottf  C.  J,  The  statute  requires,  that  the  questions  shall  be 
answered  to  the  satisfaction  of  the  conunissioners.]  It  is  not  necessary  to  contend 
for  the  old  rule,  that  any  direct  answer  is  sufficient;  but  still,  if  the  person  under 
examination  faiiiy  answers,  that  he  has  no  recollection  of  the  matter  about 
which  he  is  questioned,  that  must  suffice,  for  the  Court  will  not  require  impos- 
sibilities,  Perrott  v*  Ballard,  2  Ch,  Ca.  72.  7  Vin,  Mr,  tit.  Creditor  and 
Bankrupi^  (P)  pi,  13.  S.  C.  \_Bayley,  J.  That  case  was  before  the  5  G.  2. 
c.  30,  was  passed.3  Still  it  shows  wnat  was  to  be  considered  as  a  reasonable 
answer  to  the  question.  Miller's  case,  2  W,  BL  831,  3  WUa,  420.  S,  C,  is 
important  as  to  Uiis  point;  for  it  may  be  collected « from  what  is  there  said,  that, 
unless  the  commissioners  have  grounds  for  imputing  perjury  to  the  party  ex- 
amined, they  ought  not  to  commit  him.  [Bauley,  J.  May  they  not  jusdy 
think  his  account  unfair  and  ^unsatisfactory,  although  he  does  not  com-  r«i  m 
mit  perjury  ?]  In  PerrotCs  case,  2  Burr,  1 122. 1215,  Ex  parte  Nowlan,  ^ 
6  T.  R.  118,  11  Vea.  bll.  S.  C,  and  Taylor's  case,  8  Ves,  328,  the  decision 
turned  upon  the  credit  to  be  given  to  the  answers.  (Several  objections  were 
then  taken  to  the  form  of  the  warrant;  but,  as  the  Court  did  pot  pronounce  any 
opinion  as  to  them,  that  part  of  the  aigument  had  been  omitted.) 

THndalj  contra,  was  stopped  by  the  Ceurt. 

Cur,  adv,  vuU, 

Abbott,  C.  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the 
Court. 

This  is  an  acticqi  of  trespass  for  assaulting  and  imprisoning  the  plaintiiT,  and 
detaining  him  in  prison,  until  he  was  dischau^ed  by  one  of  £e  judges  of  tliis 
Court,  on  a  writ  oi  habeas  corpus. 

The  defendants  have  pleaded,  first,  the  general  issue,  not  guilty.  Secondly, 
a  justification  by  them,  as  the  major  part  of  the  commissioners  named  in  a  com- 
mission of  bankrupt  issued  against  one  Sheriff,  This  plea  sets  forth  the  com- 
mission, the  adjudication  of  the  bankruptcy  of  Sheriff,  and  his  surrender  to  the 
commission ;  and  then  alleges,  that  the  plaintiff  was  suspected  by  the  commis- 
sioners to  have  concealed  the  property  of  tlie  bankrupt;  that  he  was  summoned 
to  be  examined  before  the  commissioners,  and  appeared,  and  was  examined; 
and  the  plea  sets  forth  the  several  questions  proposed  to  him,  and  his  answers 
thereto,  as  reduced  into  writing,  and  subscribed  by  him;  tliat  a  subsequent 
^meeting  was  held,  at  which  the  plaintiff*  attended,  and  was  further  ex-  rt^-^^irt 
amined,  and  the  several  questions  and  answers,  as  reduced  into  writing,  ^ 
and  subscribed  by  the  plaintiff*,  are  also  set  forth.  The  plea  then  alleges,  that 
the  answers  so  given  by  the  plaintiff  to  the  questions,  so  proposed  to  him  were 
not  satisfactory  to  the  defendants,  and  that  they  thereupon  committed  him  to 
Newgate,  by  a  warrant  in  writing  containing  aU  these  matters,  there  to  be 
detained,  until  he  should  submit  himself  to  the  major  part  of  the  commissioners, 
and  full  answer  make  to  their  satisfaction  to  the  questions  so  put  to  him.  The 
defendants  have  also  pleaded  a  third  plea,  similar  in  substance  to  their  second; 
and  to  these  two  the  plaintiff*  has  demurred. 

There  are  also  two  general  pleas  of  justification  under  the  statutes,  upon 
which  issue  has  been  joined.  The  demurrer  came  on  for  argument  before  us 
in  Easter  term  last,  and  Mr.  Lawes  was  then  heard  on  tlie  behalf  of  the  plain- 
tiff. Some  formal  objections  were  taken,  but  we  think  there  is  no  weight  in 
them.  Two  important  questions  were  raised:  first,  whether,  supposing  the 
Court  to  think  the  answers  given  by  the  plaintiff  satisfactory  to  our  own  minds, 
an  action  in  the  present  form  (that  is,  an  action  of  trespass  in  et  armis)  can  be 
maintained;  and,  secondly,  whether  the  answers  given  by  the  plaintiff  are  sat- 
isfactory in  the  judgment  of  the  court.  All  the  authorities  tending  to  suppor* 
the  affirmative  of  the  first  question,  direcdy  or  indirectly,  were  brought  before 
the  court  We  have  considered  the  authorities  and  the  reasons  applicable  to 
the  case>  and  being  of  opinion,  that  upon  the  supposition  mentioned  in  the  fint 
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questioii,  this  action  of  trespass  cannot  be  maintained,  it  is  become  unnecessaiy 
•  *169l  ^  ^^^  *^^y^  further  argument,  or  to  say  whether  we  do  or  do  not  think 

-'  the  answers  satisfactory ;  but  it  is  due  to  the  defendants  to  say,  that 
opon  this  question  persons  equal  in  learning,  integrity,  and  acuteness,  may  not 
unreasonably  differ  from  each  other.  The  general  rule  of  law  as  to  actions  of 
trespass  against  persons  having  a  limited  authoriQr  (and  commissioners  of  bank- 
rupt are  such  persons,)  is  plain  and  clear.  If  they  do  any  act  beyond  the 
limit  of  their  authority,  they  thereby  subject  themselves  to  an  action  of  tres- 
pass :  but  if  the  act  done  be  teUhin  the  limit  of  their  authority,  although  it  may 
be  done  through  an  erroneous  or  mistaken  judgment,  they  are  not  thereby  liable 
to  such  action.  This  rule  is  mentioned  and  recognized  by  the  Lord  Chief  Jus- 
tice in  the  case  of  Miller  v.  Seare  and  others.  In  the  present  case,  the 
authority  of  the  commissioners  to  call  the  plaintiff  before  them,  and  to  examine 
liim  touching  the  effects  of  the  bankrupt,  and  the  legality  of  the  questions  pro- 
posed to  him,  are  unquestionable ;  and  according  to  the  general  rule  that  I  have 
mentioned,  the  question  properly  is,  whether  a  commitment  by  commissionere 
of  bankrupt  for  not  fully  answering  to  their  satis&ction  lawful  questions  pro- 
posed by  them  to  a  party  whom  they  have  authority  to  examine,  and  upon  a 
subject  on  which  they  have  authority  to  inquire,  be  or  be  not  within  the  limit 
of  their  authority.  The  answer  to  this  question  must  be  sought  for  and  found 
in  the  statute,  by  which  authority  is  given  to  the  commissioners.  The  deci- 
sions of  courts  may  and  ought  to  be  used  as  our  guide  in  the  exposition  of  the 
language  of  the  statute ;  but  a  decbion  contrary  to  what  appears  to  us  to  be  the 
true  sense  and  meaning  of  the  statute,  ought  not  to  control  our  judgment.  Such 
*170l  ^  decision  there  undoubtedly  *i8 ;  and  we  have  paused  and  considered 

-*  the  subject  again  and  again,  in  deference  to  the  very  high  authority  by 
which  it  was  pronounced.  It  will  be  understood  that  I  am  alluding  to  the  case 
of  Miller  v.  Seare  and  others^  2  Sir  fV.  BlaekalorUj  1141,  which  is  the  only 
direct  decision  upon  this  point.  That  case,  as  reported,  is  open  to  some  obser- 
vation. It  is  clear  that  the  warrant  of  commitment  was  bad  on  other  grounds 
and  this  circumstance  would  prevent  the  defendants  from  bringing  a  writ  of 
error.  One  of  the  judges,  Mr.  Justice  Oouldt  founds  his  ju<%ment  on  the 
other  faults  in  the  warrant ;  they  are  also  noticed  by  the  other  three  judges ; 
but  their  judgment,  and  particulariy  that  of  the  Lord  Chief  Justice  De  Grey^  is 
founded  upon  the  point  now  in  question.  The  case  was  argued  no  less  than 
three  times  at  the  bar ;  but  all  the  reasoning  both  of  the  counsel  and  the  judges 
proceeds  rather  upon  general  grounds,  the  general  character  and  situation  of 
commissioners  of  bankrupt,  and  the  general  nature  and  authority  of  their  office 
and  duty,  than  upon  the  particular  authority  given  to  them  by  the  statute  on 
the  subject  of  examination  and  commitment.  Indeed,  the  clause  of  the  statute 
relating  to  this  subject  does  not  appear  to  have  been  distinctly  quoted,  or  any 
comment  pointedly  addressed  to  its  language  and  import.  This  decision,  how- 
ever, has,  I  believe,  been  generally  considered  as  giving  the  rule  of  law  on  the 
subject,  though  certainly  it  has  not  been  univereaUy  approved  of.  We  think* 
as  I  have  already  intimated,  that  the  question  is  to  be  decided  by  the  language 
and  import  of  the  statute;  that  is,  of  the  statute  5  Q.  2.  c.  30.  «.  Id.  One 
great  object  of  the  bankrupt  laws  is,  to  obtain  a  full  discovery  of  the  bankrupt's 
*  171 1  ^^^^^'  ^^^  ^^  purposes  of  distribution  among  the  creditors ;  and  *a  power 

-^  of  examining  persons  suspected  to  be  in  possession  of  any  of  the  effects  of 
the  bankrupt,  or  to  be  indebted  to  him,  is  given  in  the  earliest  statute,  the  34  and 
35  Hen.  8.  c.  4.,  to  the  Lord  Chancellor  and  other  great  officers  therein  men- 
tioned, and  also  to  the  commissioners  by  the  13  Eliz.  c.  7.  The  penalty  for 
not  disclosing,  and  plainly  declaring,  and  showing  the  whole  truth  of  such 
things  as  the  party  shall  be  examined  of,  is,  under  each  of  these  statutes,  the 
.  forfeiture  of  double  of  the  value  of  the  goods  or  debts  not  disclosed.  These 
prorisions  are  evidently  insufficient  to  3ie  attainment  of  the  proposed  object 
And  the  10th  section  of  the  statute  1  Jae.  1.  c.  15.  recites,  that «« the  commis* 
ToL.  vm. — 10.  G 
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sioners  have  not  good  means,  or  other  remedy  by  imprisonment  or  other 
penalty,  to  procure  a  person  to  appear  before  ^em,  nor,  having  appeared,  to 
make  answer  upon  oath  to  such  interrogatories  as  shall  be  ministered  by  them 
for  the  true  declaration  and  knowledge  of  such  lands,  goods,  and  debts,  as  be,  or 
shall  be  suspected  to  be,  in  the  custody,  use,  or  possession  of  the  person  exam- 
ined, or  of  any  other  to  his  knowledge,  and  of  all  debts  owing  to  the  bankrupt 
by  the  party,  or  any  other  to  his  knowledge,  and  for  remedying  thereof  enacts, 
that  if  any  person  suspected  to  have  or  detain  any  of  the  lands,  goods,  or  debts 
of  the  bankrupt,  or  to  be  indebted  to  him,  shall,  afler  lawful  warning,  not  come 
before  the  commissioners,  or  being  come,  shall  refuse  to  be  sworn,  and  to  make 
answer  to  such  interrogatories  as  shall  be  ministered  unto  him,  according  to  the 
intent  of  the  act  of  Queen  Elizabeth  and  of  the  present  act,  then  that  it  shall  be 
bwful  for  the  commissioners,  or  the  major  part  of  them,  to  commit  to  such 
prison  as  they  shall  think  meet,  all  such  persons  as  so  refuse  to  be  sworn  and 
make  answer  to  such  interrogatories;  and  also  *to  issue  their  warrant  to  r^^^n 
arrest  such  person  as  shall  refuse  to  appear,  and  to  bring  him  before  ^ 
them  to  be  examined;  and  upon  his  refusal  to  come  or  to  be  examined*  to 
commit  the  person  so  refusing  to  prison,  until  such  time  as  the  person  so  refus- 
ing to  come,  or  to  be  sworn  to  answer,  shall  submit  himself  to  the  commis- 
sioners, and  be  examined  by  them.  This  is  in  some  respects  a  considerable 
enlargement  of  the  powers  given  by  the  statute  of  Elizabeth.  No  further 
authority  appears  to  have  been  given  to  the  commissioners  upon  the  subject  of 
examination  generally,  until  the  statute  5  G,  2.  c.  30.  Two  intermediate 
statutes,  viz.  the  4  and  5  Ann,  c,  17.,  and  6  G.  1.  c.  24.,  had  provided  for 
the  examination  of  persons  to  prove  the  act  of  bankruptcy.  These  were 
temporary  acts,  and  had  been  suffered  to  expire;  and  the  proof  of  the  act 
of  bankruptcy  is  one  of  the  subjects  mentioned  in  the  5  G.  2.  c.  30.  This 
latter  statute  was  made,  as  appears  by  the  preamble,  to  remedy  abuses,  and 
to  supply  the  defects  and  inconveniences  of  former  laws  relating  to  bank- 
rupts. It  contains  provisions  on  several  matters  not  connected  with  the 
present  case.  The  16th  section,  on  which  the  present  question  arises,  is  mani- 
festly intended  to  give  to  the  commissioners  larger  powers  than  the  older 
statutes  had  conferred  upon  them,  and  in  that  respect  to  supply  defects  in 
the  law.  The  examination  may  be  as  well  by  word  of  mouth  as  by  inter- 
rogatories in  writing:  the  bankrupt  himself  may  be  examined,  touching  all  mat- 
ters relating  to  his  trade,  dealings,  estate  and  effects :  every  other  person  duly 
summoned,  or  present  at  any  meeting,  may  be  examined  touching  all  matters 
relating  to  the  person,  trade,  dealings,  estate  and  effects  of  the  bankrupt,  and 
any  act  of  bankruptcy  committed  by  him :  verbal  answers  may  be  taken  down 
^and  reduced  into  writing,  and  the  writing  is  to  be  signed  and  subscribed  r«|iy«| 
by  the  party  examined.  ^  And  in  case  any  such  bankrupt  or  bankrupts,  ^ 
or  other  person  or  persons,  shall  refuse  to  answer,  or  shall  not  fully  answer  to 
the  aatiaf action  of  the  commissianers,  or  the  major  part  of  them,  ail  lawful 
questions  put  to  him,  her,  or  them,  by  the  said  commissioners,  or  the  major 
part  of  them,  as  well  by  word  of  mouth  as  by  interrogatories  in  writing;  or 
shall  refuse  to  sign  and  subscribe  his,  her,  or  their  examination  so  taken  down 
or  reduced  into  writing  as  aforesaid  (not  having  a  reasonable  objection  either  to 
the  wording  thereof,  or  otherwise  to  be  allowed  by  the  said  commissioners ;)  it 
shall  and  may  be  lawful  to  and  for  the  said  commissioners,  or  the  major  part  of 
them,  by  warrant  under  their  hands  and  seals,  to  commit  him,  her,  or  them  to 
such  prison  as  the  said  commissioners,  or  the  major  part  of  them,  shall  think 
fit;  there  to  remain  without  bail  or  main  prize,  until  such  time  as  such  person 
or  persons  shall  submit  him,  her,  or  themselves  to  the  said  commissioners,  and 
full  answer  make  to  the  eatisfaction  of  the  said  commissioners,  to  all  such  ques- 
tions as  shall  be  put  to  him,  her,  or  them  as  aforesaid,  and  sign  and  subscribe  such 
examination  as  aforesaid,  according  to  the  true  intent  and  meaning  of  this  act." 
The  words  are,  to  the  satisfaction  of  the  commissioners,  not,  as  ought  to  be^ 


173] 


1  BarnewaiiIi  &  CressweIiIi.  7S 


or  as  reasonably  might  6e,  to  the  satisfaction  of  the  commissioners,  not  sattS' 
factory  generally,  but  satisfactory  to  the  commissioners:  so  that  by  the  very 
words  of  the  section,  the  commissioners  are  authorized  to  commit,  if  the  party 
shall  not  fully  answer  to  their  satisfaction  all  lawful  questions  put  to  him.  I 
would  ask  whether  any  man  whose  mind  is  not  previously  occupied  by  the 
legal  distinctions  between  judicial  and  ministerial  officers,  between  judges  of 
*1741  ^^"'^  ^^  ^record  and  judges  of  courts  not  of  record,  between  superior 

^  and  inferior  tribunals,  could  entertain  any  doubt  as  to  the  meaning  of  this 
legislative  enactment?  We  think  all  those  distinctions  are  inapplicable  to  this 
Sjpecial  provision,  which  is  so  peculiar,  that  we  are  not  aware  of  any  authority 
expressed  in  similar  language  in  any  other  instance.  Distinctions,  such  as 
those  that  have  been  mentioned,  might  and  would  guide  our  judgment  in  the 
interpretation  of  doubtful  words,  but  ought  not  to  prevail  against  the  plain  sense 
of  unambiguous  language  apparendy  used  without  any  reference  to  them,  if  not 
in  reality  intended  to  supersede  them.  By  the  statute  of  James,  the  power  to 
commit  was  only  in  case  the  party  coming  before  the  commissioners  should 
refuse  to  be  sworn,  and  to  make  answers  to  such  interrogatories  as  should  be 
ministered  to  him.  It  might,  therefore,  be  contended,  that  a  party  who  sub- 
mitted to  be  sworn,  and  who  made  any  answer,  or  at  least  any  direct  and  plau- 
sible answer,  to  the  interrogatories,  could  not  be  committed ;  and  tliis  would 
leave  the  intended  object,  a  full  discovery  of  the  bankrupt's  eft'ects,  in  many 
cases  unattainable.  A  further  and  more  compulsory  power  was  necessary  to 
attain  the  object ;  this  was  one  of  the  defects  of  fonner  laws  that  required  to  be 
supplied.  This  defect  will  be  supplied  by  the  construction  that  we  now  give 
to  the  statute  of  G.  2. ;  but  it  will  not  be  supplied,  or  at  least  not  perfectly  sup- 
plied, if  the  commissioners  must  acquiesce  in  such  answers  as  the  examinant 
may  choose  to  give,  although  unsatisfactory  to  them^  at  the  peril  of  an  action  to 
try  whether  they  are  satisfactory  to  others ;  for,  if  they  acquiesce,  there  is  no 
other  power  that  can  enforce  a  better  answer.  This  construction  also  will 
alone  give  effect  to  all  the  words  of  the  statute.  Upon  the  other  construction, 
*1751   ^^  *  words  *'  to  the  satisfaction  of  the  said  commissioners"  will  be 

•^  wholly  nugatory,  and  the  statute  will  be  interpreted  as  if  it  contained 
only  the  words,  ^  shall  not  fully  answer  all  lawful  questions  put  to  him,*'  upon 
which  words,  if  they  stood  alone,  the  commissioners  would  be  subject  to  an 
action  of  trespass  for  committing  a  person,  who,  in  the  opinion  of  a  superior 
court,  should  be  thought  to  have  maide  a  full  answer,  because  their  au&ority 
would  be  limited  to  the  commitment  of  those  alone  who  did  not  fully  answer. 
And  it  is  a  general  and  well  established  rule  for  the  construction  of  statutes,  and 
all  other  written  documents,  that  effect  is  to  be  giVen  to  every  phrase  and  word, 
if  it  can  be  reasonably  done,  and  without  repugnance  to  other  passages,  or  to 
any  known  rule  of  law.  And  it  should  be  further  noticed,  that,  by  the  43d 
section  of  this  statute,  the  commissioners  are  required,  before  they  begin  to 
exercise  their  powers  under  any  commission,  to  take  an  oath  that  they  will 
faithfully,  impartially,  and  honesdy,  according  to  the  best  of  their  skill 
and  knowledge,  execute  the  seversd  powers  and  trusts  reposed  in  them 
Now  if,  in  the  best  exercise  of  their  skill  and  knowledge,  they  find  the 
answers  given  not  satisfactory  to  their  own  minds  and  judgment,  will  they 
act  impartially,  faithfully,  and  honesdy,  if  they  forbear  to  commit?  And 
are  they  to  be  subject  to  an  action  of  trespass  if  they  do  commit,  in  case  the 
answers  shall  happen  to  be  satisfactory  to  other  minds  and  another  judgment? 
We  think  the  law  cannot  have  intended  to  place  them  in  such  a  situation. 
It  will  be  observed,  that  we  give  our  opinion  only  upon  an  action  of  trespass, 
as  the  present  is,  and  upon  the  authority  given  to  the  commissioners  by  the 
statute,  on  tliis  particular  subject  of  examination  and  answer.  The  abuse  of 
that  authority,  if  any  such  shall  occur,  may  'undoubtedly  be  pun- 
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at  present  before  us ;  and  because,  in  the  several  instances  that  have  been 
brought  before  the  judges  by  habeat  corpus^  no  malevolent  or  criminal  intention 
has  ever  appeared.  Is  a  party  then  to  remain  in  prison,  if  commissioners  of 
bankrupt,  acting  honestly  in  their  judgment,  are  not  satisfied  with  such  answers 
88  appear  satisfactory  to  other  minds  ?  Certainly  not  The  law  has  provided 
the  means  of  liberation  by  the  writ  of  habeas  corpus^  under  which  the  opinion 
of  the  Lord  Chancellor  may  be  had  at  all  seasons,  the  opinion  of  each  of  the 
three  superior  courts  successively  in  term  time,  and  of  each  of  the  judges  of 
those  courts  in  vacation.  And  this  stat.  of  5  G.  2.  e.  30,  has  studiously  pro- 
vided for  the  due  effect  of  this  writ,  by  requiring  (in  the  17th  section)  tl\|e 
commissioners  to  specify  the  questions  in  their  warrant  of  commitment.  By 
the  18th  section,  the  court  or  judge  before  whom  any  person  may  be  brought 
by  virtue  of  this  writ  is  required  to  recommit,  notwithstanding  any  insufficiency 
in  the  form  of  the  commissioners'  warrant,  unless  it  shall  be  made  appear  by 
the  party  committed /Ao^  ke  hoBjuUy  annoered  all  lawftd  questions  put  to  him 
by  the  commissioners ;  and  consequently,  if  this  be  made  to  appear,  he  is  to  be 
liberated.  The  expression  here  used  is  **  fully  answered  all  lawful  questions," 
not  fully  answered  to  the  satisfaction  of  the  commissioners  ;  and  the  omission 
of  those  words  in  this  place  shows  that  they  were  not  idly  introduced  into,  but 
were  intended  to  have  effect  in,  the  16th  secdon.  For,  taking  the  three  sections 
together,  the  result  of  the  whole  manifestly  is,  that  the  commissioners  are  in 
the  first  instance  to  decide  for  themselves,  and  upon  their  *own  judgment,  r»|.^ 
exercised  under  the  sanction  of  an  oath,  whether  the  answers  be  to  their  ^ 
satisfaction,  and  to  commit  if  they  be  not  so ;  but  that  as  fiatr  as  concerns  the 
liberty  of  Uie  person,  their  decision  is  to  be  subject  to  review,  upon  the  general 
question,  wheUier  the  answers  be  or  be  not  satisfactory ;  that  for  the  purpose 
of  such  review,  the  whole  examination  is  to  be  set  forth  in  the  warrant;  and  if 
upon  review  by  the  superior  tribunals,  the  answers  be  thought  satisfactory,  the 
party  is  to  be  Uberated  from  his  imprisonment.  Our  judgment  in  the  present 
case  is  founded  upon  the  words  of  Uie  statute,  as  we  understand  and  construe 
them.  The  words  are  applied  to  the  case  of  the  bankrupt  himself,  as  well  as 
that  of  other  persons,  and  it  may  not  be  unfit  to  observe,  that  we  think  our  con- 
struction best  calculated  to  prevent  the  very  numerous  frauds  and  concealments 
in  cases  of  bankruptcy,  which  have  been  so  much  complained  of  in  modem 
times.  For  the  reasons  that  have  been  given,  the  judgment  of  the  Court  on  the 
demurrer  must  be  for  the  defendants. 

Judgment  for  the  defendants.* 

*  The  discretion  vested  in  the  commissioners  by  the  10th  section  of  the  5  G.  2.  c,  30,  has  been 
considered  to  be  of  a  judicial  nature,  and  uncontrollable.  In  Ex  parte  King,  11  Vet.  417.,  the 
bankrupt  petitioned  the  Lord  Chancellor  that  he  would  direct  the  commissioners  to  sign  his  cer- 
tificate ;  and  the  application  was  rejected,  on  the  ground  that  the  legislature  had  given  the  com- 
missioners a  right  to  exercise  a  judicial  discretion.  The  bankrupt  afterwards  applied  to  the 
Court  of  King^s  Bench  for  a  mandamtu  to  the  commissioners,  but  they  refused  the  writ  for  the 
same  reason*  that  had  been  assigned  by  the  Lord  Chancellor.  7  Eagt.  91.  After  the  failure  of 
that  attempt,  the  matter  was  brought  before  Lord  Chancellor  Er§kine,  who  abided  by  the  for- 
mer decision,  13  Fes.  181;  and  the  motion  having  been  renewed  before  Lord  EltUm,  he  said, 
"  I  hold  firmly  to  the  opinion  which  I  expressed  upon  a  former  application  of  this  I  ankrupt, 
which  was  confirmed  by  Lord  Ertkime  and  by  the  Court  of  King's  Bench,  that  no  court  of  jus- 
tice has  power  to  compel  the  commissioners  to  certify.  They  have  a  judicial  discretion  given  lo 
them  by  the  act  of  parliament,  and  it  is  in  vain  to  urge  that  there  is  no  remedy.  The  law  having 
intrusted  them  with  that  judicial  discretion,  no  court  can  take  it  from  them ;  and  if  any  mischief 
arises  from  it,  a  remedy  must  be  sought  elsewhere,  and  cannot  be  supplied  by  those  who  are  to 
interpret,  and  not  to  create  the  law.  The  provision  which  intrusts  tne  commissioners  with  a 
judicial  authority  and  discretion  is  thus  expressed,  *  that  the  certificate  shall  not  be  granted, 
unless  the  commissioners  certify  that  there  doth  not  appear  to  them  anv  reason  to  doubt  the 
truth  of  such  discovery,  or  that  the  same  is  not  a  full  discovery  of  all  such  bankrupt's  estate  and 
eflects.'"    15  Vet.  126. 


178] 


1  Bahnewali.  &  CbessweiiL.  77 


♦178]  •REX  V.  THOMAS  POYNDER,  Sen. 

A.,  B,t  and  C.»  carryinff  on  trade  in  ptrtnenhip,  bad  a  dwelling-houM,  yard,  and  premtaes,  in  a 
pariah  in  Lattdom  ;  aU  the  partnera  were  in  the  habit  of  frequentiug  the  premiaea  daily  for  the 
porpose  of  buaineaa,  hot  none  of  them  reaided  there.  The  dwelung'hooae  waa  inhabited  by 
a  clerk,  who  managed  the  buaineas  for  them,  but  the  rent,  ratea,  and  taxea  were  paid  by  the 
firm :  Held,  that  each  of  the  pannera  waa  a  houae  holder  wiihm  the  43  JS{u.  c.  2.  and  uablc 
to  aerve  the  office  of  overaeer. 

.iNDicmcNT  against  the  defendant,  for  reflising  to  take  upon  him  the  office  of 
overseer  of  the  poor  of  the  parish  of  St,  AnUj  BUtd^riars,  Plea,  not  guilty. 
At  the  trial,  hefore  AbbotU  C.  J.,  at  the  London  sittii^  after  last  Michaelmas 
tprm,  the  only  question  was,  whether  the  defendant  was  a  householder,  within 
the  meaning  of  the  43  Eliz.  c.  2.  It  appeared  that  the  defendant,  iViUiam 
Hopson,  and  Thomas  Poynder  the  younger,  were  lime  merchants  and  copart- 
ners, and  were  the  owners  of  a  dwelling-house,  yard,  premises,  and  building  in 
Earl^street  in  the  parish  of  St.  Ann,  nlackfriars^  in  the  city  of  London^  but 
that  neither  of  them  ever  slept  there,  the  defendant  and  Powder  the  younger 
dwelling  at  Clapham  Common^  and  Hopson  at  Star^ord'hiS,  in  the  parish  of 
TottGmam^  in  the  county  of  Middlesex.  One  MedHcott^  who  managed  the 
•1701  ^^^^^  ^^^  them,  resided  *in  the  house  in  Earl^atreet.  The  rent,  rates, 
•^  and  taxes  were  paid  by  the  firm.  Each  of  the  partners  frequented  the 
premises  daily,  for  the  purpose  of  business,  and  the  defendant  had  once  voted 
at  an  election  of  a  lecturer,  which  was  a  privilege  belonging  to  resident  house- 
holders. It  was  contended  at  the  trial,  tliat  the  defendant  was  not  a  house- 
holder within  the  statute  of  EHzabeth.  The  Lord  Chief  Justice  was  of  opinion 
that  he  was,  and  a  verdict  was  found  for  the  crown. 

Denmafiy  Common  Seijt.  now  moved  for  a  new  trial.     In  the  late  case  of 

Rex.  Y.  //off,  Anit^  123,  this  Court  decided  that  one  of  several  partners 

resorting  daily  for  the  purposes  of  business  to  a  house  rented  by  all,  but  which 

was  inhabited  by  their  servant,  was  a  householder  in  the  place  where  the  house 

was  situate,  so  as  to  qualify  him  to  be  a  commissioner  of  a  court  of  requests. 

The  object  of  the  statute  in  that  case  was  to  confer  a  privilege.     The  object 

of  the  43  Eliz.  was  to  impose  a  burden  on  the  persons  therein  described.      A 

different  rule  of  construction  ought,  therefore,  to  prevail  here.     By  the  59  G.  3. 

r.  12.  s.  6.  it  is  enacted,  '*  that  justices  in  special  sessions  may,  at  the  request 

of  the  inhabitants  of  any  parish,  appoint  any  person  who  shall  be  assessed  to 

the  relief  of  the  poor  thereof,  and  shall  be  a  householder  resident  within  two 

miles  of  the  church  or  chapel  of  such  parish,  to  be  an  overseer,  although  he 

should  not  be  a  householder  within  the  parish  of  which  he  should  be  appointed 

overseer."     It  seems,  therefore,  to  have  been  the  intention  of  the  legislature,  that 

an  overseer  should  be  a  resident  householder  within  a  certain  distance  of  the 

*ifiAl   ^parish,  though  not  actually  resident  in  the  parish.     Here  the  defendant 

^  resided  more  than  two  miles  from  the  parish  of  St.  Ann^  Blackfriars. 

Besides,  he  was  undoubtedly  a  householder  in  Claplutm,  and  might  therefore  be 

called  upon  to  serve  in  two  places  at  the  same  time  an  office  requiring  personal 

attendance.     In  an  indictment  for  burglary  this  might  be  laid  to  be  the  house 

of  Medlicott.     In  MargetVs  case*  the  house  was  occupied  by  the  agent  of  a 

trading  company,  and  he  resided  in  it  with  his  family,  only  for  the  purpose  of 

conducting  the  trade.     The  lease  was  held,  and  the  rent  and  taxes  paid  by  the 

company.     Yet  Graham^  B.  and  Orose^  J.,  at  the  Old  Bailey  sessions,  1801, 

held  an  indictment  to  be  good,  which  stated  the  burglary  as  bemg  committed  in 

ibe  dwellinfir-house  of  the  agent. 

Per  Curiam.     When  a  similar  question  was  under  our  consideration  last 

*  3  Ltt/Xi  Cnmn  Casa,  930.  ,4thed.   See  the  observation  made  on  thia  case  by  Mr.  Rundlt 
m  \m  Tnaiiie  on  Crimn.    See  alao  Rex,  v.  Stock,  2  Zeodk,  1015. 
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term,  we  were  not  insensible  that  a  distinction  might  be  attempted  to  be  made 
between  those  cases  where  the  legislature  intended  to  confer  a  benefit,  and  others 
where  it  intended  to  impose  a  bunien.  We  were  of  opinion  that  there  was  no 
foundation  for  such  a  distinction,  and  that  the  same  rule  of  construction  ought  to 
prevail  in  all  cases.  We  have  no  doubt  in  this  case  that  the  defendant  is  a 
householder  within  the  meaning  of  the  statute  of  JBliz.  It  was  in  evidence  that 
he  had  enjoyed  one  of  the  privueges  of  a  resident  householder ;  for  he  had  voted 
for  a  lecturer,  which  was  a  privilege  belonging  to  resident  householders  only. 

Rule  refused. 


•CRAWSHAY  et  al  v.  EADES.  ['ISl 

A.  delivered  a  quantity  of  iron  to  a  carrier  to  be  conveyed  by  the  latter  to  B,,  the  vendee  in  the 
country,  'i'he  earner,  having  reached  B*m  premises,  landed  a  part  of  the  iron  on  his  wharf, 
and  then,  finding  that  B.  had  slopped  payment,  reloaded  the  same  on  board  his  barge,  and  took 
the  whole  of  the  iron  to  his  own  premises :  Held,  that  there  was  no  deUvery  of  any  part  of 
the  iron  so  as  to  divest  the  consignor  of  his  right  to  stop  in.  transitu,  the  special  property  re- 
maining in  the  carrier  until  the  freight  for  the  whole  cargo  was  either  tendered  or  paid,  or 
until  he  had  done  some  act  showing  that  he  assented  to  part  with  the  possession  of  the  goods 
without  receiving  his  freight. 

Trover  for  20  tons  of  iron.  Plea,  not  guilty.  At  the  trial,  before  Abbott^ 
O.  J.,  at  the  London  sittings  after  last  Michadmas  term,  the  following  appeared 
to  be  the  facts  of  the  case.  The  plaintiffs  were  iron  merchants  in  London  ; 
the  defendant  was  a  common  carrier  by  water,  and  for  several  years  had  been 
in  the  habit  of  carrying  iron  along  the  line  of  canal  from  the  Brierlv-hill  iron 
works,  belonging  to  fr.  Honiblower,  situate  near  Stourbridge  in  tTorcester- 
shire^  to  Brentford  in  AliddleseXt  and  there  shipping  it  in  other  boats  belong- 
ing to  the  plaintiffs,  in  which  it  was  conveyed  to  their  premises  in  London^  and 
the  plaintiffs,  during  the  same  time,  had  been  in  the  habit  of  sending  large 
quantities  of  foreign  iron  by  the  defendant's  return-boats,  to  Homblower,  The 
practice,  as  proved  by  the  plain tifi^s  own  witness,  had  been,,  to  deliver  to  the 
carrier,  when  the  iron  was  shipped,  a  ticket  specifying  the  quantity,  and  upon 
arrival  at  Hornblower*8  wharf,  to  weigh  it,  and  to  give  the  carrier  a  receipt  for 
the  quantity  so  weighed  and  delivered.  On  the  26th  January,  1822,  the 
plaintiffs  loaded  at  Brentford,  on  board  two  barges  belonging  to  the  defendant, 
348  bars  of  iron,  and  delivered  the  following  ticket:  ^*  Shipped  348  bars  of  iron, 
weight  205.  0.  20.,  for  Messrs.  Homblower,  Brierly-hitU  near  Stourbridge, 
from  R.  and  fV.  Crawahay  4*  ^o."  The  iron  was  sent  to  Homblower  on 
sale.  On  the  8th  February  the  barges  with  the  iron  arrived  at  Hornblower'^s 
works,  and  on  the  9th  a  part  out  of  each  ^of  the  bar^s  was  landed  r*iQo 
upon  his  wharf.  The  defendant  then,  hearing  that  Homblower  was  gone  ^ 
off,  inquired  of  his  confidential  clerk,  who  mformed  him  that  it  was  all  over 
with  the  Brierly  works,  and  told  him  that  he,  the  defendant,  had  better  take  the 
iron  on  his  own  account.  The  defendant,  in  consequence,  reshipped  the  part 
that  had  been  landed,  and  conveyed  the  whole  to  his  own  premises.  He  after- 
wards sold  part,  in  order  to  discharge  Homblower* 8  debt  to  him,  and  delivered 
the  residue,  under  an  indenmity,  over  to  the  assignees,  under  a  commission  of 
bankruptcy,  which  had  issued  against  Homblower.  It  appeared  that  Horn' 
blower  had  been  in  the  habit  of  paying  the  freight  for  the  iron  shipped  by  him- 
self, as  well  as  for  that  shipped  by  the  plainti£.  The  defendant  having  given 
notice  that  all  goods  received  by  him  for  carriage  would  be  retained,  not  only 
for  the  particular  carriage,  but  for  all  arrears,  claimed,  in  the  first  instance,  to 
retain  tlie  iron  in  question  for  his  general  balance.  The  Lord  Chief  Justice 
was  of  opinion  at  the  trial,  that  there  was  no  actual  delivery  to  Homblower  of 
any  part  of  the  iron,  so  as  to  divest  the  plaintiff*  of  his  right  to  stop  in  transitu^ 
and  the  jur}'  found  a  verdict  for  the  plaintiff*  for  the  value  of  the  iron.     It  was 
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now  stated  in  an  affidavit,  that  it  had  never  been  the  usage  to  weigh  the  iron, 
or  give  a  receipt  for  it  at  Homblower^s  wharf;  and  the  witness  who  at  the  trial 
gave  evidence  to  that  effect  now  swore  that  it  was  by  mistake. 

Marryat  now  moved  for  a  new  trial.  Here  there  was  a  complete  delivery 
of  part  of  the  iron  to  Homblower,  for  it  was  landed  upon  his  wharf.  Nothing 
remained  to  be  done  on  the  part  of  the  seller.  [  Mbottj  C.  J.  The  freight 
*183l  ^^  ^^^  goods  was  to  be  ascertained  *by  weighing,  and  they  had  not  been 

-*  weighed.]  It  appears  by  the  affidavit,  that  it  was  not  the  practice,  as 
between  these  parties,  to  weigh  the  iron,  in  order  to  ascertain  the  freight,  nor  to 
give  a  receipt  to  the  carrier ;  and  if  so,  then  there  was  a  deUvery  of  part ;  and 
by  a  delivery  of  part  of  one  entire  cargo  by  the  master  of  a  ship  to  the  con- 
signee, the  property  in  the  whole  completely  vests  in  him,  and  the  consignor 
cannot  stop  in  tranniu, 

Abbott,  C.  J.  The  whole  question  in  this  case  is,  whether  there  had  been 
a  delivery  or  not  There  is  no  case  in  which  a  carrier  having  begun  to  deUver, 
and  afterwards  discontinued,  has  been  held  to  have  made  a  complete  delivery  of 
any  part  of  the  goods.  The  case  attempted  to  be  established  by  the  defendant 
is,  that  he  for  his  own  benefit  shall  be  allowed,  as  against  the  assignees  of  Horn- 
blower^  to  say  tliat  he  had  not  delivered  the  goods,  so  as  to  retain  his  lien ;  and 
as  against  the  plaintiffs,  that  he  had  delivered  them,  so  as  to  take  away  their 
right  to  stop  in  transitu, 

Bayley,  J.  It  is  quite  clear,  that  if  the  iron  was  once  completely  delivered 
to  Hornblower,  the  trcmsitus  was  at  an  end,  and  his  assignees  would  be  entitled 
to  retain  it.  It  is  incumbent  on  them,  however,  to  show  clearly,  that  such  a 
deUvery  had  been  made  by  the  carrier  to  the  vendee,  as  would  deprive  the 
former  of  his  lien ;  for  nothing  less  than  that  could  take  away  from  tlie  vendor 
his  right  to  stop  in  transitu.  There  can  be  no  doubt,  that  wherever  there  is  a 
complete  delivery  of  part  of  one  entire  caxgo  to  the  consignee,  the  transitus  is 
*1R4~I   ^°^^^9  ^^^  ^^  consignor  cannot  stop  the  remainder.      ''^But  in  this  case 

^  there  was  no  complete  delivery  of  any  part  of  the  iron  to  Homblower, 
The  goods  were  in  different  barges,  and  a  part  of  the  iron  was  taken  out  of  each 
barge  and  landed  upon  Homblower* s  wharf,  but  he  had  not  taken  possession 
of  it,  nor  was  it  weighed ;  so  that  the  amount  of  the  freight  due  to  Eades  might 
be  ascertained.  Now,  independently  of  any  particular  usage,  a  carrier  has,  by 
the  common  law,  a  right  to  insist  that  the  goods  shall  be  weighed,  in  order,  first, 
that  it  may  be  ascertained  for  his  own  security  that  he  has  delivered  the  precise 
quantity  intrusted  to  him ;  and,  secondly,  that  the  amount  of  the  freight,  if  it 
depend  upon  tlie  weight,  may  be  ascertained.  When  part  of  the  iron  was 
landed  upon  the  wharf,  it  might  more  properly  be  considered  as  in  a  course  of 
delivery,  than  as  actually  delivered.  By  placing  it  upon  the  wharf,  the  carrier 
did  not  mean  to  assent  to  Homblower* s  taking  it  away  without  paying  the 
freight.  Besides,  a  carrier  has  a  lien  on  the  entire  caigo,  for  his  whole  freight ; 
and  until  the  amount  is  either  tendered  or  paid,  the  special  property  which  he 
has  in  his  character  of  carrier  does  not  pass  out  of  him  to  the  vendee,  unless, 
indeed,  he  does  some  act  to  show  that  he  assents  to  the  vendee's  taking  posses- 
sion of  the  property  before  the  freight  is  paid.  It  is  clear,  upon  tlie  facts  given 
in  evidence  at  the  trial,  that  the  carrier  never  did  assent  to  Homblower^ s  taking 
possession  of  this  property,  for  he  reships  the  part  of  tlie  iron  that  was  landed, 
as  soon  as  he  is  informed  that  the  freight  is  not  likely  to  be  paid.  In  order  to 
divest  the  consignor's  right  to  stop  in  transitu^  there  ou^ht  to  be  such  a  delivery 
to  the  consignee,  as  to  mvest  the  carrier's  lien  upon  the  whole  caigo.  I  am 
of  opinion,  therefore,  that,  the  entire  freight  not  having  been  tendered  or  paid, 
*1RS1  ^®  delivery  in  this  case  was  not  complete,  *as  to  any  part;  that  the 

^  special  property  remained  in  the  carrier ;  and  that  the  consignor  was 
not  deprived  of  his  right  of  stoppa^  in  transitu, 

HoLROYD,  J.  I  am  also  of  opinion,  that  there  was  not  in  this  case  a  delivery 
to  the  consignee  of  any  part  of  the  iron,  so  as  to  divest  the  consignor's  right  to 
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stop  in  tranaitu.  By  common  law,  the  carrier  had  a  right  to  insist,  before  he 
parted  with  the  possession  of  any  part  of  the  iron,  that  it  should  be  weighed,  so 
Uiat  the  precise  quantity  deliTCred  and  the  freight  due  thereon  might  be  ascer- 
tained. UnUl  that  was  done,  Hornblower  could  not  say  that  the  property  had 
passed  to  him  from  the  carrier.  That  being  so,  the  property  still  remained  in 
the  carrier.  The  delivery  to  the  consignee  was  not  then  complete,  and,  conse- 
quently, the  tramitus  was  not  ended,  and  the  plaintiffs  were  entitled  to 
recover. 

Bbst,  J.  I  am  of  the  same  opinion.  There  can  be  no  doubt,  that  wherever 
there  is  a  complete  delivery  of  any  part  of  one  entire  cargo,  by  a  carrier  to  the  con* 
signee,  the  property  in  the  whole  vests  in  the  latter,  so  as  to  take  away  from  the  con- 
signor his  right  to  stop  in  transitu.  The  question  is,  whether  there  was  any 
actual  delivery  of  any  part  of  the  cargo  to  the  consignee.  Until  the  carrier 
parts  with  the  possession  of  the  goods,  the  special  property  which  he  has  in 
that  character  remains  in  him  ;  and  it  is  clear,  that  he  is  entitled  to  retain  posses- 
sion until  the  freight  due  to  him  is  tendered  or  paid.  He  may,  however,  assent 
to  the  consignee's  having  possession  of  the  goods  without  payment  of  the 
freight ;  but  it  is  clear,  that  in  this  case  he  never  did  so  assent ;  for  when  he 
was  informed  that  Hornblower*  8  *  works  had  stopped,  he  immediately  p^iqa 
reshipped  the  part  of  the  iron  which  had  been  landed,  and  conveyed  the  ^ 
whole  to  his  own  premises.  The  freight,  therefore,  not  having  been  tendered 
or  paid,  and  the  carrier  not  having  intended  to  part  with  the  possession,  without 
payment  of  the  freight,  his  lien  still  continued.  The  property,  tlierefore,  had 
not  passed  from  him  to  the  consignee,  and,  consequendy,  the  consignor  had  a 
right  to  stop  in  transitu. 

Rule  refused.* 

*  See  Northef  v.  Field,  2  Etp,  613. ;  and  Nix.  v.  Oliffe  Ahb,  an  Skifrp.  402. 


PRINCE  V.  CLARK. 

A.  consigned  aoods  for  sale  to  B.,  the  captain  of  an  Indumum,  boand  on  a  vovage  to  Catemtia, 
and  directed  him  to  invest  the  proceeds  in  certain  specified  anicles,  or  in  bills  at  the  exchange 
of  the  day.  B.  sold  the  goods  at  Calcutta^  and  invested  the  proceeds  in  sugar,  which  was 
not  one  of  the  articles  specified  in  his  instroctions,  and  inforroea  A.  of  the  purchase  by  a  letter, 
which  the  latter  received  on  the  29th  May.  B.  had  no  commercial  establishment  in  this 
coMnXTjt  but  by  a  memorandum  on  a  promissory  note  given  by  him  to  A.  before  he  sailed  for 
India,  it  appeared  that  one  C.  had  acted  as  his  agent  in  some  insurance  transactions.  On  the 
7th  Aufnut,  A.  notified  to  C.  that  he  would  not  accept  the  sugars,  and  advised  the  latter  to 
insure  tliem.  C  declined  to  interfere,  alleging  that  he  had  no  knowledge  of  any  transactions 
between  A,  and  B. ;  Held,  upon  theoe  fiicts,  in  an  action  brought  by  A.  to  recover  the  proceeds 
of  the  goods  shipped  by  him,  that  the  jury  were  well  warranted  in  Ending  that  A.  had  assented 
to  the  purchase  made  by  B, 

Action  for  money  had  and  received,  money  paid,  inc.  against  the  defendant, 
as  surviving  partner  of  one  E.  H%  Coffin*  There  were  counts  charging  the 
defendant  done.  Plea,  non-assumpsit.  At  tlie  trial,  before  Abbott^  C.  J.,  at 
the  London  sittings  after  last  term,  the  following  appeared  to  be  the  facts  of  diis 
case.  On  the  12th  ilfoy,  1821,  the  plaintiff  shipped  on  board  the  ship  AjaXy 
which  was  then  lying  in  the  river  Thames,  bound  for  Calcutta,  a  quantity  of 
cloths  and  other  artides.  The  defendant  Clark  was  the  captain,  and  Coffin  the 
purser  of  that  vessel.  The  plaintiff,  on  the  same  day,  by  a  letter  of  instruction, 
informed  Clark  and  *  Coffin  that  he  had  consigned  the  goods  to  their  r«|c>#>* 
care,  to  dispose  of  them  at  any  place  they  thought  best  for  his  interest,  ^  ' 
and  he  directed  them  to  invest  the  proceeds  in  certain  other  goods  specified  in 
the  letter,  if  they  could  be  procured  at  prices  likely  to  bear  a  profit ;  lif  not,  they 
were  to  buy  biUs  at  the  exchange  of  the  day.  The  •Sjax  having  arrived  at 
Calcutta^  Clark  and  Coffin  sold  the  plaintifrs  goods,  and  with  the  proceeds 
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purchased  1150  hogsheads  of  BenartM  sugars,  that  not  being  one  of  the  specified 
articles  in  which  me  returns  were  directra  to  be  made  by  the  letter  of  instnic* 
lions.  By  letter  of  the  f7th  January^  1622,  the  defendant  infbnned  the 
plaintiflr  of  the  shipment  of  the  sizars  on  board  the  Jhme ,  and  transmitted  a 
bill  of  lading,  and  alleged  the  low  rate  of  exchaiige  as  a  reason  for  purchasing 
sugars.  The  plaintiff  received  this  letter  on  the  29th  of  May^  1822.  In  May^ 
1821,  Ckvrk  and  C(ffin  had  purchased  of  the  plaintiff  a  quantity  of  goods,  and 
they  gave  him  in  payment  their  promissory  note,  dated  the  16th  jVoy,  1821, 
far  S6/L,  payable  eighteen  months  after  date.  There  was  a  memorandum  on  the 
note,  that  the  policy  of  insurance  was  in  the  hands  of  H,  Leigh,  Esquire,  Old 
•Sauih^ea  Hmut^  Leigh  was  the  brotliei^in-law  of  the  defendant,  and  the 
plaintiflT  was  acquainted  with  that  fact.  Clark  and  Cf^ffht  had  no  commercial 
establishment  in  this  country.  On  the  7th  AugusU  1822,  the  plaintifTs  attorney 
wrote  to  Mr.  Leigk,  as  the  agent  of  CUirk  and  Coffin,  and  informed  him  that 
the  plaintiff  declined  accepting  the  sugars,  on  the  ground  that  Clark  and  Coffin 
were  not  authorized  to  invest  his  property  in  the  purchase  of  sugars,  and 
advising  him,  Leigh,  to  insure  the  sugars,  on  account  of  any  person  who  might 
*1881  ^  interested  therein.  On  the  same  day,  Leigh  replied  that  he  *had  no 
-'  knowledge  of  any  goods  having  been  sent  to  India  by  the  plaintiflT, 
under  the  care  of  Clark  and  Coffin,  nor  of  any  shipment  of  sugars  made  by 
them  on  account  of  the  plaintiff;  that  he,  Leigh,  was  only  their  private  agent, 
and  that  he  should  not  interfere.  The  /bme  sailed  from  Calcutta  on  the  3d 
February,  1822,  and  was  lost  on  the  14th  of  June,  at  the  Copt  of  Good  Hope. 
Inteliigence  of  that  event  reached  London  on  the  26th  August,  The  defendant, 
Ctark,  afterwards  delivered  to  the  plaintiflT  an  account  current,  in  which  the 
proceeds  of  the  plaintiflTs  goods  were  admitted  to  have  been  689/.,  and  the 
costs  of  the  sugars  were  charged  to  his  account  The  Lord  Chief  Justice 
directed  the  jury  that  the  plaintiflT  was  bound  to  notify  his  dissent  within  a 
reasonable  time  to  the  agent  of  Clark  and  Coffin,  in  this  country,  if  he  had  any 
means  of  doing  so ;  and  he  lefl  it  to  them,  upon  the  evidence,  to  find,  whether, 
as  the  plaintiiT  knew  that  Leigh  was  the  brother-in-law  of  Clark,  and  that  he 
had  certainly  been  their  agent  in  some  insurance  transactions,  he  ought  not  to 
have  notified  his  rejection  of  the  sugars  to  him  ;  and  if  so,  whether,  under  the 
circumstances,  that  dissent  was  notified  in  time.  The  jury  having  found  a 
verdict  for  the  defendant, 

Scarlett  now  moved  for  a  new  trial.  The  only  ground  upon  which  it  has 
been  held  necessary  to  give  notice  of  dissent  to  an  agent  who  has  deviated  from 
hts  instructions  is  this,  that  the  principal  may  not  sustain  a  prejudice  by  the 
want  of  iu  Here,  then,  tiie  plaintiff  was  not  bound  to  give  any  notice  of  his 
intention  to  repudiate  the  purchase;  for  Clarke  and  Coffin  could  not  be  prejudiced 

*189n  ^y  ^^  ^^^"^  ^^  ^^  ^  ^'  ^^^  ^^^  appear  that  *they  liad  any  agent  in 
^  England  authorized  to  insure  the  goods,  or  that  any  person  receiving 
the  notice  would  have  acted  for  their  benefit.  Leigh  clearly  had  no  such 
authority.  It  was  the  duty  of  Clark  and  Coffin,  when  they  announced  the 
purchase,  either  to  have  directed  the  plaintiff,  if  he  repudiated  it,  to  insure  on 
their  account,  or  to  inform  him  who  their  agent  was.  Clarke  and  Coffin  had  no 
commercial  establishment  in  England,  The  evidence  was  not  sufficient  to 
show  that  Leigh  was  their  agent,  or  that  there  was  any  other  house  in  England 
to  whom  notice  ought  to  have  been  iriven. 

Abbott,  C.  J.  I  am  of  opinion  tEat  there  ought  not  to  be  a  new  trial  in  this 
case,  'ilie  plaintiflT  certainly  was  not  bound  to  accept  the  sugars.  It  was  his 
duty,  however,  to  notify  his  rejection  of  them  within  a  reasonable  time  after  he 
received  intelligence  of  the  purchase,  if  there  was  any  person  here  to  whom  that 
notice  could  be  given.  The  jury  have  found,  upon  the  question  submitted  to 
them,  that  Lngh  was  a  person  to  whom  notice  ought  to  have  been  given ;  and 
that  it  was  not  given  within  a  reasonable  time. 

Batlbv,  J.    I  think  that  there  is  not  any  ground  for  disturbing  the  verdict  in 

Vol  tux. — 11. 
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this  case.  It  appears  by  the  evidence,  that  Cqffhi  and  Clark  were  directed  to 
purchase  with  the  proceeds  of  the  plaintiflf's  goods  certain  specified  articles,  if 
likely  to  produce  a  profit;  if  not,  they  were  to  piAtshase  bills  at  the  exchange 
of  the  day.  Contrary,  however,  to  their  instructions,  they  purchased,  with  the 
proceeds  of  the  plaintiff's  goods,  Benares  sugar,  which  was  not  one  of  the  speci- 
fied articles.  In  so  doing,  they  might  perhaps  have  acted  beneficially  for  their 
^employer;  but  the  purchase  not  being  authorized  by  the  principal,  it  r»|g/| 
was  competent  to  the  latter  either  to  adopt  or  repudiate  the  act  of  the  ^ 
agents.  The  principal,  however,  has  no  right  to  pause  and  to  wait  the  fluctua- 
tion of  the  market,  in  order  to  ascertain  whether  the  purchase  is  likely  to  be 
beneficial  or  prejudicial ;  he  is  bound,  if  he  dissents,  to  notify  his  determination 
within  a  reasonable  time,  provided  he  has  an  opportunity  of  doing  so.  In  this 
case,  the  letter  announcing  the  purchase  arrived  on  the  29th  May.  Assuming 
that  the  plaintiff  did  not  know  that  Coffin  and  Clark  had  any  general  agent  in 
London^  it  was  his  duty  to  make  inquiries.  It  is  in  evidence,  that  he  knew 
Leigh  to  be  the  brother-in-law  of  Clarke  and  he  might  certainly  have  learnt 
from  the  memorandum  on  the  promissory  note  in  his  possession  that  Leigh  had 
been  the  agent  of  Coffin  and  Clark  in  some  insurance  transactions.  It  did  not 
appear  that  the  plaintiff  had  any  otlier  knowledge  upon  that  subject  on  the  7th 
August  than  that  which  he  possessed  upon  the  29th  May.  I  am  of  opinion, 
that  the  plaintiff's  neglect  to  make  inquiry  from  the  29th  May  to  the  7th 
AugusU  was  evidence  to  go  to  the  jury,  to  show  that  he  acquiesced  in  the  pur- 
chase of  the  sugars  made  by  Coffin  and  Clark, 

HoLROYD,  J.  I  am  of  opinion  that  there  is  no  ground  for  granting  a  new 
trial.  It  is  true,  that  Coffin  and  Clafk  did  not  conform  to  the  instructions  they 
received,  as  to  investing  the  proceeds  of  the  plaintiff's  goods.  Circumstances 
might  possibly  exist  to  justify  an  agent  in  not  strictly  pursuing  his  instructions. 
It  might  possibly  be  ruinous  to  his  principals  to  pursue  them.  Coffin  and  Clarke 
in  this  case,  having  deviated  from  tlieir  *instructions,  gave  the  plaintiff  r«|q| 
notice  of  the  purchase  which  they  had  made ;  and  the  only  question  is,  ^ 
whether  he  ever  assented  to  the  act  done  by  them,  which  might  or  might  not 
in  the  event  turn  out  to  be  beneficial.^  If  he  did  assent,  it  is  quite  clear  that  he 
cannot  succeed  in  the  present  action ;  and  if  there  was  reasonable  evidence  to 
satisfy  the  jury  that  he  did  assent,  the  present  verdict  is  right.  The  letter  com- 
municating the  purchase  of  the  sugars  was  received  by  the  plaintiff  on  the  29tl] 
May^  and  he  then,  knowing  that  his  instructions  had  not  been  pursued,  does  not 
give  any  notice  that  he  dissented  from  the  purchase  made  on  his  account,  until 
the  7th  Augusts  and  it  appears,  that  on  the  29th  May  he  had  all  the  informa- 
tion concerning  Leigh  which  he  had  on  tlic  7th  August.  On  that  day  he  does 
treat  Leigh  as  the  agent  of  Coffin  and  Clark.  I  think,  therefore,  that  the  jury 
might  fairly  infer,  from  the  facts  of  this  case,  that  the  plaintiff  did  once  assent 
to  take  the  cargo  on  his  own  account,  or  that  he  meant  at  least  to  take  the 
chance  of  the  market.  Thev  might  presume  that  something  had  happened 
between  the  29th  of  May  ana  the  7th  of  August,  to  alter  the  intention  which 
he  had  once  formed.  I  think,  therefore,  that  the  verdict  was  right,  even  if 
Leigh  turned  out  not  to  be  authorized  to  act  as  the  agent  of  Clark  and  Coffin. 

BssTy  J.,  concurred. 


•MILNE  V.  GRAHAM.  [•192 

A  promissory  note  made  in  Seolland  is  ne^tiable  in  England,  and  an  action  may  be  main- 
tained upon  it  by  the  mdoraee  against  the  maker. 

Action  by  tlie  indorsee  against  the  maker  of  a  promissory  note.    At  the 
trii.,  before  Mbott,  C,  J.,  set  the  London  sittings  aAer  lant  term,  it  appeared. 
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that  the  note  was  inaoe  at  Dundee^  in  Scotland^  and  it  was  objected,  that  an 
action  was  not  maintainable  by  the  indorsee  of  a  promissory  note  against  the 
maker,  except  where  the  note  is  made  in  England,  The  words  of  the 
3  dz;  4  ^nne,  c,  9.,  are,  '*that  all  notes  whereby  any  person  promises  to 
pay  to  any  other  person  any  sum  of  money,  shall  be  construed  to  be  payable 
to  any  such  person  to  whom  the  same  is  made  payable ;  and  that  every  such 
note  shall  be  assignable  and  indorsable  over  in  the  same  way  as  inland  bills  of 
exchange  are  by  the  custom  of  merchants ;  and  that  the  person  to  whom  the 
money  is  payable  may  maintain  an  action  for  the  same,  in  such  manner  as  he 
might  upon  any  inland  bill  of  exchange ;  and  the  person  to  whom  the  same  is 
indorsed  or  assigned  may  maintained  an  action,  either  against  the  person  who 
assigned  the  note,  or  against  any  of  the  persons  who  in(K)rsed  the  same,  as  in 
the  case  of  inland  bills  of  exchange."  It  was  contended,  that  the  statute  only 
contemplated  inland  promissory  notes;  and  if  so,  that  a  promissory  note  made 
in  Scotland  was  to  be  considered  a  foreign  note,  and  not  within  the  statute ; 
and  Sdtvyn*8  Nisi  Prius,  3T7,  was  referred  to.  The  Lord  Chief  Justice  over- 
ruled the  objection,  and  the  plaintiff  had  a  verdict  Chiity  now  moved  for  a 
new  trial,  and  urged  the  objection  taken  at  the  trial. 

*1931  *'P^  Curiam,  This  is  both  within  the  words  and  the  spirit  of  the  act. 
-^  The  words  are,  *^all  notes."  The  act  was  made  for  the  advancement 
of  trade,  and  ought,  therefore,  to  receive  a  liberal  construction.  It  is  for  the 
advantage  of  commerce  that  foreign  as  well  as  inland  notes  should  be  negotiable, 
riiis  is,  therefore,  within  the  spirit  of  the  act. 

Rule  refused. 


GUNSON  et  al.,  Assignees  of  60LDIN6,  a  Bankrupt,  v.  METZ. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  the  plaintiff  did  not  prove 
any  notice  of  dishonor  to  the  defendant,  but  gave  in  evidence  an  agreement  made  between  a 
prior  iudorser  and  the  drawer,  after  the  bill  became  due.  It  recited,  that  the  defendant  had 
drawn  among  others  the  bill  in  question,  that  it  was  over  due,  and  ought  to  be  in  the  hands 
of  the  prior  indorser ;  and  that  it  was  agreed  that  the  latter  should  take  the  money  due  to  him 
upon  the  biil  by  inetalments :  Held,  that  this  was  evidence  that  the  drawer  was  at  that  time 
liable  to  pay  the  bill,  and  dispensed  with  other  proof  of  notice  of  dishonor. 

Declaration  upon  a  bill  of  exchange  for  160/.  made  the  18th  September, 
1816,  drawn  by  the  defendant  upon  and  accepted  by  /.  Edward  Senate^  pay- 
able twelve  months  afler  date,  indorsed  to  /.  Kinnear^  and  by  him  to  the 
plaintiff's  as  assignees  of  Golding.  Plea,  nan-^jummpsit.  At  the  trial,  before 
Abbott  J  C.  J.,  at  the  London  sittings  after  last  term,  the  plaintiffs  proved  the 
hand-writing  of  the  acceptor,  and  of  £innear  the  first  indorser,  prcsent- 
jnent  to  the  acceptor,  and  refusal  to  pay,  they  did  not  prove  any  notice  of 
dishonor  to  the  defendant,  but  gave  in  evidence  an  agreement  made  between 
him  and  £umear^'On  the  15th  of  JUatff  1818,  by  which,  af\er  recitmg  that  the 
defendant  had  indorsed  and  drawn  vanous  biUs  of  exchange,  which  were  therein 
speeified,  (one  of  them  being  the  bill  in  question,)  and  which  were  then  all 
overdue,  and  which  were  or  ought  to  be  in  the  hands  of  the  said  JSinnear^  it 
was  agreed  by  £innear  that  he  would  accept  and  take  from  the  defendant 
migA-}  *^®  mms  of  money  that  might  be  due  to  him  upon  all  or  every  of  the 
-^  said  bills  of  exchange,  by  the  weekly  payment  of  1/.,  until  the  whole 
should  be  fully  paid  and  satisfied,  and  should  give  credit  to  the  defendant  for  any 
snms  that  he  might  receive  firom  any  of  the  persons  liable  to  pay  the  said  bills, 
and  that  he  would  not  take  any  legal  proceedings  against  the  defendant  upon 
any  of  them,  and  that  aU  proceedings  already  commenced  should  be  put  an  end 
to,  until  default  should  be  made  in  the  said  weekly  payment  of  1/.  The  Lord 
Chief  Justice  was  of  opinion,  that  the  recital  in  tfad  agreement  was  an  acknowl 
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edgment  by  the  defendant  that  he  was  then  in  such  a  situation  as  to  be  liable 
to  pay  the  biDy  and  consequently,  that  he  had  received  notice  of  dishonor,  and 
the  plaintiff  obtained  a  verdict. 

Piatt  now  moved  for  a  new  trial.  The  recital  in  the  agreement  does  not  dispense 
with  the  necessity  of  proving  notice.  Ktnnear  could  not  have  recovered  upon 
this  agreement  any  thing  beyond  that  which  was  legally  due  to  him  upon  the 
bills.  Now  if  he  had  paid  the  bill  in  question,  after  being  exonerated  from  his 
liability  by  want  of  notice,  it  would  have  been  a  payment  in  his  own  wrong, 
and  would  not  have  given  him  any  claim  against  this  defendant;  the  plaintiff, 
therefore,  cannot  stand  in  a  better  situation.  The  agreement  does  not  operate 
as  a  waiver  of  the  objection ;  for  in  all  cases  of  waiver,  the  fresh  promise  has 
been  made  to  the  party  holding  the  bill.  In  this  case  it  appeared  also  at  the 
trial,  that  the  defendant  had  been  damnified  by  the  want  of  notice,  for  he  had 
taken  the  benefit  of  the  insolvent  act,  and  not  having  any  notice  of  the  dishonor 
of  the  bill,  he  did  not  know  who  was  the  holder,  and  could  *not,  there-  r«|Q« 
fore,  give  notice  to  him  of  his  intention  to  take  the  benefit  of  the  act  so  ^ 
as  to  bar  the  debt. 

Per  Curiam,  The  recital  in  the  agreement  is  evidence  that  notice  of  dis- 
honor was  given  to  the  defendant;  for  if  notice  had  not  been  given,  nothing 
could  become  due  upon  the  bill  from  the  defendant;  the  latter,  therefore,  would 
not  have  agreed  to  pay  £innear  whatever  was  due  upon  this  particular  bill, 
but  would  have  insisted  upon  a  dischaige. 

Rule  absolute. 


ABSON  V.  FENTON  et  al. 

A  private  act  of  parliament  for  inclosing  the  waate  landa  of  a  manor  reaerved  to  the  lord  and  bii 
aasisna  oil  mines,  &c.,  together  with  all  convenient  and  necessary  ways,  &c.,  then  already 
made,  or  thereafter  to  be  made,  and  liberty  of  laying  wagon-ways,  &c.  at  his  and 'their  free 
will  and  pleasure,  and  to  do  all  such  other  works,  acts,  and  things  as  mt^hi  be  necessary  or 
convenient  for  the  full  and  complete  ei\joyment  thereof,  in  as  full,  ample,  and  beneficial  a 
manner  as  if  that  act  had  not  been  made.  An  action  of  trespass  having  been  brought  against 
the  lord's  assignee  for  laying  a  wagon- way  over  one  of  the  allotmenta  in  an  improper  direction 
and  manner :  it  was  held,  that  the  real  question  to  be  decided  by  the  jury  was,  whether  the 
wagon-way  had  been  laid  in  such  a  direction  as  a  person  of  reasonable  saill  would  have  se- 
lected ;  and  whether  the  mode  adopted  was  such  as  a  prudent  person  would  have  adopted,  if 
he  had  been  making  the  road  over  nia  own  land,  and  not  over  the  land  of  another. 

Trespass  for  breaking  and  entering  plaintiflTs  close,  subverting  tlie  soil,  lay- 
ing wagon-ways,  digging  trenches,  and  raising  banks  and  ramparts  there. 
Pleas,  first,  not  guilty ;  secondly,  that  the  hcua  in  quo  was  parcel  of  the  waste 
lands  mentiohed  in  a  private  act  of  parliament,  made  for  the  purpose  of  inclosing 
the  waste  lands  in  the  manor  of  frakefieUj  whereof  the  Duke  of  Leeds  was 
lord,  and  thereby  intended  to  be  divided  and  inclosed;  by  which  said  act  it  was, 
amongst  other  things,  enacted,  '^  that  the  then  Duke  of  Leeds,  his  heirs  and 
assigns,  should  and  might  from  time  to  time,  *and  at  all  times  thereafter,  r«|Q« 
have,  hold,  win,  work,  and  enjoy  all  mines,  coal,  ironstone,  and  minerals,  L 
of  what  nature  or  kind  soever,  and  all  his  then  present  open  working  stone- 
quarries,  then  working  by  himself  or  his  tenants,  within  and  under  die  said 
commons,  encroachments,  and  waste  grounds ;  together  with  all  convenient  and 
necessary  ways,  way-leaves,  roads,  and  passages,  then  already  made  and  there- 
after to  be  made,  and  liberty  of  laying,  making,  and  repairing  wagon-ways  and 
other  ways,  in,  over,  and  along  the  same  or  any  of  them*  or  any  part  thereof, 
and  of  searching  for,  winning,  and  working  the  said  mines  and  minerab,  and 
loading  and  carrying  away  the  coal,  ironstone,  lead,  minerals,  things,  and  other 
produce  thereof,  and  of  making  pits,  shafts,  pit-rooms,  and  heap-rooms,  drifts. 
levels,  ways,  and  watercourses,  (as  well  as  using  and  continuing  those  already 
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made,^  and  of  erecting  and  using  fire-engines  and  other  engines,  and  of  altering, 
changing,  pulling  down,  and  carrying  away  the  same,  or  any  of  the  materiais 
thereof,  and  to  have  and  use  the  stone  got  in  the'  course  of  sinking  pits  or 
shafts,  or  working  and  getting  the  said  minerals  so  reserved  as  aforesaid,  at  his 
and  their  own  free  will  and  pleasure ;  and  to  do  all  such  other  acts  and  things, 
either  then  in  use  or  thereafler  to  be  invented,  as  might  be  necessary  or  con- 
venient for  the  full  and  complete  enjoyment  thereof,  in  as  full,  ample,  and  bene- 
ficial a  manner,  to  all  intents  and  purposes,  as  he  or  they  could  or  might  have 
done  in  case  that  act  had  not  been  made ;  the  person  or  persons  who  for  the 
time  being  should  be  owners  or  proprietors  of  the  ground  whereon  such  pits  or 
roughs  should  be  made,  driven,  or  worked,  or  such  engines,  machines,  or  buildings 
*1971   ^^^^^  ^^  '"^^  coals  or  rubbish  laid,  or  such  *ways,  roads,  or  passages 

-^  made  and  used,  being  allowed  and  paid  a  reasonable  satisfaction  for 
damages,  to  be  setded  and  ascertained  as  thereinafler  directed ;"  and  that  tlie 
locuM  in  quo  was  part  of  the  waste  lands  divided  and  allotted  under  tliat  act. 
The  plr«  then  set  out  a  demise  by  the  Duke  of  Leeds  to  defendant  Fenton^  of 
the  coal,i.nder  part  of  the  said  wastes,  and  that  it  was  convenient  for  him  to  make 
a  wagon-way  over  the  locue  in  quo;  that  it  was  necessary  to  make  excavations 
and  throw  up  ramparts,  in  order  to  preserve  the  level  of  the  wagon-way,  and 
that  those  were  works,  acts,  and  things  which  the  Duke  of  Ltede  might  have 
done,  if  that  act  had  not  been  made;  wherefore  Fenian^  in  his  own  right,  and 
the  other  defendant,  as  his  servant,  did  the  acts  complained  of,  as  they  lawfully 
might,  Si^,  Replication,  de  injuria^  iiG.  and  new  assignment,  that  the  defend- 
ant broke  and  entered  the  said  close,  dug  pits,  made  ramparts,  &^.  on  other  and 
different  occasions,  and  for  other  and  difterent  purposes  than  those  mentioned 
in  the  said  second  plea,  and  in  more  aud  other  parts  of  the  said  close,  and  in 
other  directions  and  other  modes  than  were  necessary  and  proper  for  the  reason- 
able enjoyment  of  the  said  powers,  liberties,  and  privileges,  reserved  by  tlie 
said  act  of  parliament.  Issue  on  the  replication,  and  plea  of  not  guilty  to  the 
new  assignment.  At  the  trial,  before  Bayley^  J.,  at  the  last  Spring  assizes  for 
Yorktfnrey  it  was  proved  for  the  plaintiff,  that  the  defendants  had  laid  a  wagon- 
way  across  the  close  in  question,  and,  in  order  to  preserve  the  level  where  the 
ground  was  low,  had  excavated  a  large  quantity  of  soil  from  each  side  of  the 
proposed  way,  which  was  thrown  up  into  an  embankment  or  rampart.  The 
*1081   ^^^^ii^^'^^  proved  his  title,  as  *set  out  in  the  second  plea,  and  a  great 

^  deal  of  evidence  was  produced  on  each  side  as  to  the  propriety  of 
making  the  waeon-way  in  the  direction  and  manner  that  had  been  ado[>te(I. 
The  learned  judge  left  it  to  the  jury  to  say,  first,  whether  the  road  had  been 
carried  in  a  proper  and  convenient  direction;  secondly,  if  the  direction  was 
improper,  what  damage  the  plaintiff  had  thereby  sustained;  thirdly,  whether 
excavating  the  adjoining  soil  was  a  'reasonable  mode  of  making  the  embank- 
ment; and  fourthly,  what  damage  tlie  plaintiff  had  sustained  by  reason  of  the 
soil  for  the  embankment  having  been  excavated  from  the  close,  instead  of  being 
brought  from  some  other  place.  The  jury  returned  their  verdict  as  follows : 
"We  are  of  opinion  that  it  would  have  been  difficult  to  find  a  more  eligible 
line  of  road  than  passing  through  the  plaintiff's  field;  but  that  it  would 
have  been  less  injurious  to  the  land  and  equally  convenient  to  the  defend- 
ants, if  it  had  been  carried  nearer  the  line  of  the  lock  rail-road.  We  find  tliat  the 
plaintiff  has  suffered  some  damages  by  the  removal  of  the  soil  to  make  the 
embankment,  and  assess  the  damages  at  10/.,  and  that  that  was  not  the  most 
convenient  mode  of  making  the  embankment.*'  In  Easter  term  last,  Scarlett 
obtained  a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  had,  on  the  ground  that  the  jury  ought  not  to  have  been  called  upon  to 
tay,  whether  the  plaintiff  had  sustained  some  injury,  which  might  by  possibility 
have  been  avoided ;  but  whether  the  defendant  intended  to  adopt  the  most  con- 
venient and  least  injurious  mode  of  laying  his  wagon-way.  On  a  former  day 
inthic  tenn, 
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*Hullockf  Seijt,  LUtledale^  and  Brougham^  showed  cause.  The  r»|OQ 
question  for  the  decision  of  the  court  is,  whether  the  right  which  existed  ^ 
in  the  Duke  of  Leeds  before  the  act  of  33  G,  3.,  for  indosing  the  waste  lands  in 
the  manor  of  Wakefidd^  passed,  exists  now  to  the  extent  which  has  been 
claimed.  It  may  be  conceded,  that,  before  that  act,  the  Duke,  being  lord  of  the 
manor,  might,  by  virtue  of  his  right  to  the  soil  of  the  wastes,  lay  wagon-ways 
across  them,  and  excavate  the  sou  on  either  side,  and  to  any  extent,  at  his  will 
and  pleasure,  provided  he  left  sufficient  pasture  for  the  commoners.  But  the 
right  which  he  and  his  assigns  now  have  depends  upon  the  construction  of  the 
act  in  question.  Now,  in  construing  acts  of  this  nature,  the  court  must 
endeavor  to  discover  the  intention  of  the  parties ;  for,  although  made  public  for 
certain  purposes,  yet  they  are  private  in  their  nature,  and  rather  resemble  agree- 
ments between  the  parties  than  acts  of  the  legislature.  The  act  in  question 
contains  a  clause  which  secured  to  the  Duke  of  Leeds  a  remuneration  for  the 
right  which  he  before  had  to  the  soil  of  the  wastes,  and  he  actually  received 
under  the  award  of  the  commissioners  one-sixteenth  part  of  the  common  lands 
in  lieu  of  that  right,  which  was,  therefore,  extinguished  as  to  all  the  other  allot- 
ments. Hence  it  follows,  that  the  privilege  of  laying  wagon-ways,  dtc.  which 
the  Duke  of  Leeds  and  his  assigns  before  enjoyed,  as  necessarily  arising  out  of 
his  ownership  of  the  soil,  now  depends  upon  and  is  restricted  by  the  words  of 
the  statute,  which  must  receive  the  same  interpretation  as  if  found  in  a  grant  or 
reservation.  Now  if  the  Duke  of  Leeds  being  seised  in  fee  of  the  close  in 
question,  had  sold  it,  reserving  a  right  of  way,  or  had  received  a  *grant  r^ono 
of  such  right  from  another  person  in  the  terms  used  in  the  act,  then,  ^ 
according  to  the  case  of  Senhouse  v.  Christian^  1  T.  R.  560,  he  would  only 
have  had  a  right  to  make  a  wagon-way  in  the  usual  mode,  and  not  to  make 
such  excavations  as  formed  the  subject  of  this  action.  The  grantee  of  a  right 
of  way  cannot  dig  up  the  adjoining  soil  to  make  an  embankment  or  to  repair 
the  road ;  if  he  might  dig  up  the  soil,  it  would  be  difficult  to  maintiin  that  he 
might  not  also  open  a  quarry  for  the  same  purpose,  yet  that  would  be  exercis- 
ing not  only  a  right  of  way,  but  a  right  of  destroying  the  field  through  which  it 
runs ;  again,  if  trees  were  growing  on  the  adjoining  land,  the  right  contended 
for  would  extend  to  give  the  Duke  and  his  assigns  a  right  to  cut  and  use  them 
for  the  purpose  of  laying  the  wagon-way.  It  may  be  admitted,  that  he  had  a 
right  to  make  the  road  in  any  mode  that  he  pleased,  and  to  fill  up  the  hollow  so 
as  to  preserve  the  level ;  but  then  he  should  have  brought  his  materials  to  the 
spot  from  some  other  place,  and  ought  not  to  have  taken  those  which  he  found 
in  the  adjoining  field ;  for,  although  that  might  be  convenient,  yet  it  was  not 
necessary  to  the  making  of  the  road.  Perhaps  it  will  be  contended,  that  the 
act  authorizes  the  duke  and  his  assigns  to  do  ^'all  other  matters  and  things  that 
might  be  necessary  or  convenient;"  but,  if '^  matters  and  things*'  are  there  held 
to  apply  to  the  making  of  roads,  that  part  of  the  clause  must  be  construed  by 
tlie  former  part  of  it,  which  gives  him  a  right  to  all  convenient  and  necessary 
ways,  which  shows  that  the  word  or  in  the  latter  part  of  the  clause  must  be 
construed  in  the  conjunctive,  and  that  *the  thing  done  must  be  necessary  r«oA| 
as  well  as  convenient,  or  it  will  not  be  within  the  meaning  of  that  clause.  ^ 
And  it  has  been  found  by  the  jury  that  there  was  another  direction  in  which  a 
wagon- way  might  have  been  laid  equally  convenient  to  the  defendant,  and  less 
injurious  to  the  plaintiff;  the  defendant,  therefore,  cannot  justify  making  the 
way  in  question  as  a  convenient  and  necessary  way.  [Bayley^  J.  Suppose 
the  clause  in  question  to  operate  as  a  grant ;  if  the  mode  in  which  the  act  com- 
plained of  has  been  done,  was  adopted  bona  fide  as  the  most  convenient  and 
least  injurious  that  could  be  selected,  does  not  the  compensation-clause  apply  so 
us  to  preclude  the  plaintiff  from  maintaining  an  action  of  trespass  ?]  That 
fflause  caimot  aftect  the  present  question,  for  the  compensation  is  to  be  made 
*br  things  done  by  virtue  of  the  act,  so  that  it  still  remains  to  be  decided  whether 
'he  Duke  oi  Leeds  and  his  grantees  were  authorized  to  make  a  railway  in  the 


201] 


1  BARNEWALIi  &  CrESSWELL.  87 


manner  which  they  have  adopted.  The  legislature  never  could  hare  intended 
to  make  the  conunissioners  a  tribunal  for  trying  all  cases  of  trespasses  that  might 
be  committed  upon  the  allotments  made  to  the  commoners. 

Scarieitf  contra,  (with  whom  was  Tindcd^  was  stopped  by  the  Court. 

Cur.  adv.  vull. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  the  rule  for  a  new  trial  in  this  case  should  be  made  absolute. 
The  case  arises  on  an  act  of  parliament  made  for  the  inclosure  of  the  wastes  in 
%^Q2l  ^®  manor  of  Wakefield^  whereof  the  Duke  of  Ltedu  was  *lord,  and 
^  wherein  there  were  very  valuable  coal-mines  and  minerals  belonging  to 
the  lord,  which  he  was  in  the  habit  of  getting,  and  carrying  away  over  the 
wastes.  These  minerals,  with  this  privuege,  were  probably  of  a  value  much 
beyond,  not  only  the  lord's  interest  in  tlie  surface  of  the  wastes,  but  even  the 
whole  surface  tliereof,  and  therefore  it  is  not  to  be  supposed  that  he  would  enter 
into  any  compact  for  the  inclosure  of  the  wastes,  wherein  his  right  to  work  and 
carry  away  liis  mmerals  should  not  be  fully  reserved.  The  nature  and  situa- 
tion of  the  wastes  and  minerals,  and  the  clauses  providing  that  all  the  owners  of 
allotments  shall  contribute  to  make  good  the  damage  done  to  any  one ;  and  the 
expression,  ''at  his  free  will  and  pleasure,"  which  occurs  in  the  clause  reserv- 
ing his  privilege  of  making  ways,  &c.  lead  strongly  to  an  inference  that  the 
lord's  right  was  paramount  to  the  rights  of  the  commoners.  But  even  if  the 
lord's  right  in  this  respect  were  limited,  as  in  the  case  of  approvement,  to  the 
leaving  a  sufficiency  of  pasture,  still  the  lord  would  not  have  been  subject  to 
any  action  at  the  suit  of  a  commoner  for  making  a  road  in  any  direction,  and  by 
any  method,  whether  by  digging  of  the  soil  or  otherwise,  that  he  might  think 
fit  to  adopt,  provided  a  sufficiency  of  common  were  lef\.  All  question  of  suf- 
ficiency of  common  is  now  determined  by  Uie  inclosure.  But  if,  before  the 
inclosure,  the  particular  direction  in  which  a  road  might  be  made,  or  the  quan- 
tum of  soil  dug  in  any  part  of  the  waste  for  the  making  it,  did  not  furnish  the  cri- 
terion by  which  the  exercise  of  the  lord's  right  was  to  be  judged  or  determined, 
they  will  not  now  do  so  absolutely  and  without  regard  to  circumstances,  even  upon 
the  narrowest  construction  that  can  be  put  upon  the  act  of  parliament,  considered 
•^O^l  *^  ^®  private  agreement  and  compact  of  the  parties  sanctioned  by  the  leg- 
■^  islature.  But  without  deciding  upon  these  points,  we  are  all  of  opinion  that, 
upon  the  construction  of  the  words,  ''  convenient  and  necessary,*'  which  occur  in 
one  part  of  the  section,  and  the  words,  ''necessary  or  convenient,"  which  occur  in 
another  part,  the  true  question  is  not  whether  the  road  has  been  made  in  the 
direction,  or  in  the  maimer  least  injurious  to  the  owner  of  an  allotment ;  or  in 
that  direction,  or  by  that  mode  which  a  strict  and  rigid  necessity  would  point 
out ;  much  less  whether  it  has  been  made  in  that  direction  or  by  that  mode, 
which,  upon  a  view  of  the  work  when  accomplished,  and  when  a  better  judg- 
ment may  possibly  be  formed  than  could  have  been  formed  before,  may  be 
thought  by  persons  possessing  the  highest  degree  of  skill  and  experience  to  be 
the  best  that  could  have  been  devised ;  but  whether  the  direction  chosen  has 
been  such  as  a  person  of  reasonable  and  ordinary  skill  and  experience  would 
have  selected  beforehand,  and  whether  the  mode  adopted  has  been  such  as  a 
prudent  and  rational  person  would  have  adopted  if  he  had  been  making  the  road 
over  his  own  land,  and  not  over  ihe  land  of  another  ?  This  view  of  the  sub- 
ject will,  on  the  one  hand,  exclude  all  wanton,  capricious,  and  causeless 
injury  to  the  owners  of  the  allotments  ;  and,  on  the  other  hand,  will  admit  of 
an  exercise  of  the  right  reserved  by  the  statute  in  such  a  manner  as  may  make 
the  right  beneficial  to  the  lord.  Whereas  it  must  be  obvious  that,  if  the  adjoin- 
ing soil  may  not,  under  any  circumstances,  be  dug  to  procure  materials  for 
raising  elevated  ramparts  in  hollows  and  valleys,  or  if  eminences  may  not  be 
cot  through ;  but  a  level,  or  the  requisite  inclination,  must  only  be  made  by 
wt*^  erecting  pillars  or  arches,  or  procuring  ^materials  from  a  considerable 
J  distancey  and  at  a  considerable  expense,  the  reservation  of  the  right  will, 
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in  many  instances,  become  futile  and  onairdiling,  by  reason  of  the  cost  required 
for  the  exercise  of  it.  Thia  is  not  exactly  the  view  of  the  subject  that  was  taken 
at  the  trial,  and,  therefore,  we  think  there  should  be  a  new  trial,  and  that  the 
costs  should  abide  the  event. 

Rule  absolute. 
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B/  on  act  of  the  16  and  17  Car.  2.  certain  persons  were  authorized  to  make  narieBble  the  river 
Itehin,  and  certain  other  rivers,  and  to  cut,  dig,  and  make  new  channels,  and  to  deepen  or 
widen  the  rivers,  channels,  &c.,  and  to  do  all  that  might  be  fit  for  navignikMi,  and  to  buiJd 
locks,  Slc.  upon  any  of  the  lands  adjoining  the  rivers,  &c.  and  to  make  towing-paths ;  and 
it  was  expressly  provided  that  the  undertakers  of  the  navigatk>n  should  not  make  any  trench, 
river,  or  watercourse,  or  use  the  locks,  6lc.  upon  the  landof  any  penon  until  a  full  agreement 
«oilA,  and  satisfaction  to  the  owners  of  the  land  had  been  made  by  the  commissioners  appointed 
by  the  act,  or  by  the  persons  authorised  to  make  the  navigation,  nor  until  saiisfoctMn  should 
be  paid  to  the  respective  owners  of  the  lands,  according  to  the  determination  of  the  commis- 
sioners, or  by  agreement  by  the  undertakers  of  the  navigation.  By  a  subsequent  clause,  the 
commissioners  were  to  determine  what  satisfacik>n  any  person  should  have  in  respect  of 
any  prejudice,  loss,  or  damage  sustained  for  such  proportion  of  his  lands  next  adjoining  to  the 
navigation  as  should  be  made  use  offer  the  purpoees  of  the  act,  in  case  the  undertakers  of  the 
navigation  should  not  have  agreed  beforehand,  and  satisfied  the  party  so  damnified.  The 
proprietor  of  the  navigation  having  brought  trespass  against  the  owner  of  the  adjfoining  land^ 
tor  cutting  trees  upon  the  bank  of  a  channel  made  under  this  act,  the  learned  judge  at  the 
trial  admitted  evidence  of  acta  of  ownership  exercised  by  the  proprietors  of  the  navigation 
upon  other  parts  of  the  banks  where  the  adjoining  land  did  not  belong  to  the  defendant,  and 
afterwards  left  the  question  to  the  jury,  upon  connicting  acts  of  ownership  which  were  given 
in  evidence ;  but  stated,  in  the  course  of  his  address,  that  it  might  be  assumed  from  the  length 
of  time  that  had  elapsed  since  the  possin^  of  the  act,  and  from  the  provision  that  no  land  of 
any  person  was  to  be  used  until  satisfaction  was  made  to  the  owner,  that  some  agreement  had 
been  made,  by  which  all  the  land  used  for  the  purposes  of  the  navigatkin  by  the  proprietors 
thereof  had  been  sold  to  them  by  the  land-owners.  A  rule  having  been  obtaineid  for  a 
new  trial,  the  Court 

Held,  first,  that  by  virtue  of  the  provisions  of  this  act  of  the  16  and  17  Car.  2.,  the  proprietors 
of  the  navigation  did  not  necessarily  acquire  such  an  interest  in  the  soil  in  a  bank  adjoining  to 
and  formed  out  of  the  earth  excavated  from  a  new  channel,  made  for  the  firai  time  under  the 
act,  as  would  enable  them  to  maintain  trespass. 

Secondly,  that  as  the  purchase  of  the  soil  was  not  necessary  for  any  of  the  purposes  of  the  act, 
it  was  to  be  inferred  that  no  such  purchase  had  actually  been  made;  and  tnat  the  improba- 
biliiv  of  any  such  purchase  ought  to  have  been  presented  to  the  jury. 

Thirdly,  that  acts  of^ownership  by  the  proprietor  of  the  navigation  upon  different  parts  of  the 
bank  contiguous  to  new  channels  of  the  navigation,  made  under  the  act  of  parliament,  were 
not  admissible  in  evidence  to  show  that  the  soil  in  the  bank  in  question  belonged  to  the  pro- 
prietor of  the  navigation  ;  and  the  rule  for  a  new  trial  was  made  absolute. 

Trespass  for  breaking  and  entering  plaintiflTs  close,  in  the  parish  of  Complon^ 
in  the  county  of  Souihamptofh  bounded  on  the  east  by  a  ditch,  and  on  tiie  west 
by  the  river  Ilchin  ;  and  cutting  down  the  plaintiff's  trees  and  bushes,  and  the 
materials  thereof  coming,  taking,  and  carrying  away,  &^,  Plea,  not  guilty. 
The  cause  was  tried  before  Park^  J.,  at  the  last  Spring  assizes  for  the  county 
of  Southampton^  and  the  question  between  the  parties  was,  whether  the  right 
of  soil  in  a  bank  on  one  side  of  that  part  of  the  river  Itchin,  called  77ie  New  Cut^ 
the  towing-path  being  on  the  other  side,  was  in  *the  plaintiff  or  defendant,  rta^m 
The  bank  appeared  to  have  been  formed  out  of  the  earth  excavated  from  ^ 
the  channel  of  the  navigation.  Adjoining  to  the  bank  in  question,  and  separated 
from  it  by  a  small  ditch,  called  TTie  Countef'ditch^  was  Warner  a  Mead^  wliich 
belonged  to  the  defendant.  On  the  part  of  the  plaintiff,  an  act  of  pariiament 
passed  in  the  16  and  17  Car,  2.,  was  given  in  evidence,  by  which  it  was 
enacted,  *'  that  it  should  be  lawful  for  Sir  Humphrey  Bennett^  and  certain  othe* 
persons  thereinnamed,  their  heirs  or  assigns,  to  make  navigable  or  passable 
for  boats  and  vessels  the  river  of  It  chin,  alias  Itching^  which  runneth  frona 
AUsford  through  Winchester^  and  certain  other  rivers  thereinnamed,  and  to  cut, 
dig,  and  make  such  and  so  many  new  channels,  to,  from,  by»  or  into  any  or 
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either  of  thenit  or  to  scour,  cleanse,  deepen,  or  widen  all  the  said  riyers,  channels, 
.  brooks,  or  watercourses,  and  to  do  all  or  any  other  acts  as  might  be  fit  for  navi- 
gation, or  passing  by  water  to  or  froqi  all  or  any  of  the  aforesaid  rivers  or  places 
where  it  may  be  made  passable."     There  then  followed  a  clause  authorizing 
them  ^  to  build  or  make,  upon  any  of  the  lands  adjoining  the  said  rivers,  in  con- 
venient places,  locks,  weirs,  sluices,  turnpikes,  pens,  or  dams  for  water,  and 
ways,  passages,  and  bridges,  and  to  make  cranes  for  wharfs,  to  alter  ways  and 
bridges,  and  to  make  towmg,  paths.    And  in  order  that  the  making  all  or  any 
of  £e  premises  should  not  be  in  anywise  prejudicial  to  any  persons  that  have 
any  lands,  &c.  or  weirs,  miUs,  or  other  profits  whatsoever,  made  use  of  for  the 
making  the  aforesaid  premises  to  the  aforesaid  rivers,  new  channels,  &c.  it  was 
provided,  that  the  undertakers  should  not  dig,  cut,  carry,  or  make  any  trench,  river, 
or  watercourse,  or  use  the  locks,  weirs,  pens  for  water,  cranes,  and  wharfs,  or 
*2071   *^^  passages,  ways,  bridges,  or  fooUrails,  in  or  upon  the  land  of  any 
■^  persons,  until  a  full  agreement  with  and  satisfaction  to  the  respective 
owners  or  occupiers  of  the  lands  be  had  or  made  by  any  five  of  the  commis- 
sioners appointed  by  the  act,  or  by  the  persons  authorized  to  make  the  navi- 
gation, nor  until  such  recompense  or  satisfaction  should  be  given  or  paid  to  the 
respective  owners  of  such  lands,  acx^rding  to  the  determination  of  the  commis- 
sioners, or  agreement  made  by  the  persons  authorized  as  aforesaid,  unless  it  be 
by  the  consent  of  the  respective  owners,  or  where  they  should  refuse  to  appeal 
before  or  submit  to  the  determination  and  decrees  of  the  commissioners,  in 
which  latter  case  the  persons  authorized  by  the  act,  their  servants  or  woricmen, 
by  the  order  and  approbation  of  the  commissioners,  were  impowered  to  cut, 
d^,  or  make  any  river,  new  river,  watercourse,  &c.,  wharfs,  &c.  and  to  make, 
maintain,  and  use  the  said,  locks,  weirs,  sluices,  made  or  built  upon  the  lands  of 
the  persons  so  refusing,  in  as  fiill  a  manner  as  if  the  agreement  had  been  made 
with  the  owners  by  the  persons  so  authorized,  or  as  if  the  owners  had  submit* 
ted  to  the  determination  of  the  commissioners."     By  a  subsequent  clause,  the 
justices  of  peace  of  the  respective  counties  where  any  thing  was  to  be  done  in 
pursuance  of  the  act  were  made  commissioners,  and  any  five  of  them  were 
authorized  to  examine  witnesses  upon  oath,  and  when  it  was  made  appear  to 
them  how  and  where  the  river,  &c.  should  be  cleansed,  cut,  digged,  or  made 
navigable,  or  where  a  new  cut  was  to  be  made,  and  where  the  locks,  weirs, 
sluices,  &>c.  must  be  built  and  set  up,  the  commissioners  were  to  determine 
what  satisfaction  any  persons  should  have,  for  or  in  respect  of  any  prejudice, 
•^nfi1  ^^^'  ^'  damage  sustained,  for  such  *  proportion  of  his  lands,  &c.  in  or 
J  next  adjoining  to  the  said  navigation,  &c.  river,  &.c.  as  should  be  made 
use  of  for  bridges,  ways,  or  passages,  or  by  doing  any  thing  appointed  or  con- 
sented to  be  done  by  that  act,  in  case  the  undertakers  should  not  have  agreed 
beforehand,  and  satisfied  the  parties  so  damnified ;  and  the  commissioners  were 
further  authorized  to  hear  and  determine  all  controversies,  thereafter  arising, 
between  any  persons  touching  or  concerning  any  matter  relating  to  the  premises, 
or  any  part  thereof;  and  their  determination  was  to  be  binding  on  all  persons : 
and  it  was  enacted,  that  their  determinations,  orders,  sentences,  and  decrees, 
should  be  set  in  writing,  under  the  hands  and  seals  of  the  commissioners,  or 
any  five  of  them,  within  six  weeks  afler  the  first  application  made  to  them  for 
that  cause,  and  should  he  kept  amongst  the  records  of  the  sessions,  by  the  cus^ 
t08  rottilorum  for  the  county  wherein  the  determination  should  be  made,  and 
that  transcripts  thereof  should  be  delivered  to  the  clerks  of  the  peace  of  the  said 
counties,  to  be  by  them  kept  upon  record,  amongst  the  records  of  their  sessions 
of  the  said  counties,  all  which  should  be  taken,  construed,  deemed,  and  adjudged 
good  and  sufficient  evidence  in  any  court  of  record  whatever.     There  was  then 
a  proviso,  that  if  the  undertakers  did  not  make  the  river  navigable  before  the 
1st  of  November^  1671,  the  commissioners  might  appoint  others  to  do  it.     The 
plaintiflf  having  first  proved  that  no  transcript  of  any  decree  of  the  commission- 
ers had,  after  search,  been  found  in  the  office  of  the  clerk  of  the  peace  for  the 
Vol.  vm. — 12.  h  2 


90  HoLLis  V.  Goldfinch.  H.  T.  1823.  [208 

county  of  SouthamptOfi,  tendered  in  evidence  a  paper,  stated  to  be  an  award  of 
the  commissioners  appointed  by  the  act,  which  was  proved  to  come  out  of  a 
chest,  ^containing  his  title-deeds.  The  learned  judge  was  of  opinion,  r«ooQ 
that  it  was  not  admissible  in  evidence,  because  it  did  not  come  from  the  *- 
custody  required  in  the  act  of  parliament.  The  plaintiff  then  gave  in  evidence 
various  acts  of  ownership  exercised  by  him  and  the  former  proprietors  of  the 
navigation  upon  the  spot  in  question,  such  as  cutting  the  bushes,  and  using  the 
soil  of  the  bank  for  making  a  towing-path ;  he  also  proved  similar  acts  of  owner- 
ship exercised  by  himself  and  the  former  proprietors  of  the  navigation  upon 
otlier  parts  of  the  bank  on  the  side  of  the  new  cut,  but  beyond  Jfamer*8 
meadow.  Between  the  locus  in  quo  and  some  parts  of  the  bank  upon  which 
acts  of  ownership  were  proved,  a  part  of  the  ancient  channel  of  the  river  inter- 
vened. This  latter  evidence  was  objected  to  by  the  defendant,  but  the  learned 
judge  received  it,  on  the  ground,  that  as  the  plaintiff  claimed  a  general  right 
over  the  bank  of  the  navigation,  which  might  be  considered  one  entire  district, 
the  acts  done  by  him  or  by  the  other  proprietors,  in  any  part,  were  evidence  to 
explain  acts  done  by  him  in  other  parts  of  the  same  Une.  The  plaintiff  then 
gave  in  evidence  a  lease,  bearing  date  the  8th  September^  1750,  by  which 
Edward  Pyott^  the  former  proprietor  of  the  navigation,  demised  lo  R.  Goldfinch 
and  others,  for  21  years,  such  a  competent  quantity  of  water,  flowing  in  the 
river  Itchin,  that  lay  above  a  meadow  called  Compton  Mawn^*  as  should  be 
sufficient,  in  a  proper  manner,  to  water  all  or  any  part  of  the  pasture  ground,  so 
as  it  should  be  taken  at  a  proper  time,  and  in  such  a  convenient  quantity,  as  not 
to  impede  the  navigation,  together  with  four  hatches  or  sluices,  then  standing 
upon  the  bank  of  the  river,  for  the  more  convenient  conveying  of  water  from 
the  river  *to  the  pasture  ground.  The  lease  reserved  a  power  to  the  r»oiQ 
lessor  to  shut  down,  draw  up,  and  regulate  the  hatches,  when  he  deemed  ^ 
it  convenient,  for  all  the  purposes  of  the  navigation,  or  for  amending  or  repair- 
ing the  river,  or  any  of  the  banks,  &c.  The  lease  contained  covenants  by  the 
lessees  to  pay  a  yearly  rent  of  5/.,  and  to  repair  the  hatches  or  sluices,  so  as  to 
keep  the  water  in  the  river,  and  to  preserve  the  navigation  from  being  damnified, 
(tlie  lessor  keeping  the  gates  of  Compton  Mown  lock  in  good  repair,)  during 
the  term,  and  to  permit  the  lessor  and  his  servants,  at  all  times,  to  open  and 
shut  tlie  hatches.  There  then  followed  a  covenant,  that  the  lessees,  at  the  end 
of  tlie  term  should,  at  their  own  costs,  remove  and  take  away  the  hatches 
thereby  granted,  and  amend,  repair,  and  make  good,  in  a  substantial  manner, 
the  banl^  of  the  river  where  the  hatches  then  stood.  This  lease  expired  in 
1771,  but  the  defendant  paid  5/.  a-year  rent  down  to  the  year  1779.  It 
appeared,  that  the  plaintiff  in  1803,  at  the  request  of  the  defendant,  had  granted 
him  permission  to  cut  bushes  on  the  bank  in  question.  On  the  part  of  the 
defendant  it  was  proved,  that  the  bushes  growing  on  the  bank  had  been  cut  by 
his  order,  and  that  about  ten  or  twelve  years  ago,  eight  or  nine  ash  poles,  there 
growing,  which  were  seventeen  inches  round  and  twenty  feet  high,  were 
cut  down  by  his  orders,  and  carried  away.  The  learned  judge,  in  the  course 
of  his  address  to  the  jury,  observed,  that  as  the  act  of  Car.  2,  had  expressly 
provided,  that  the  proprietor  of  the  navigation  should  not  use  the  land  of  any 
person,  until  a  full  agreement  with  and  satisfaction  to  the  owners  thereof  had 
been  made,  that  it  might  fairly  be  presumed,  considering  the  length  of  time  that 
had  elapsed,  that  some  agreement  had  been  made  between  the  proprietors  of 
the  'navigation  on  the  one  part,  and  the  land-owners  on  the  other,  by  r^oii 
which  all  the  land  used  for  the  purposes  of  the  navigation  was  sold  to  ^ 
the  proprietors  thereof,  observing  at  the  same  time,  Uiat  proof  of  such  a  deed, 
unaccompanied  with  acts  of  ownership,  could  have  very  litde  weight  in  the 
case ;  and  he  stated  to  the  jury,  that  it  was  a  question  of  fact  purely  for  their 
consideration,  and  that  it  depended  upon  the  user  of  the  place  by  one  side  or 

*  Compton  Maum  tnd  Warner' t  meadow  tdjoined  each  other. 
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the  other ;  and  he  leA  it  to  them  to  find  for  the  plaintiff  or  defendant,  accorduig 
as  they  were  satisfied,  that  the  acts  of  user,  proved  on  the  one  side  or  the  other, 
were  stronger.     The  }xuy  having  found  a  verdict  for  the  plaintiff, 

P,  ffVHamSf  in  last  Easter  term,  obtained  a  rule  fdri  for  a  new  trial  on  two 
grounds.  The  first  was,  thai  the  learned  judge  had  directed  the  Jury,  that  they 
might  ^jresume  that  the  property  in  soil  in  the  bank  in  question  had  vested  in 
the  original  proprietors  of  the  navigation  by  private  agreement ;  whereas  the 
act  of  parliament  only  purported  to  give  them  an  easement  or  right  of  using  the 
soil  for  the  purpose  of  the  navigation;  and  he  cited  Buckeridge  v.  Ingram^ 
2.  Fes.  jtm.  652,  where,  upon  a  similar  act  of  parliament,  the  Master  of  tlie  Rolls 
held,,  that  the  soil  did  not  pass  to  the  undertakers  of  the  navigation,  but  a  mere 
right  arising  out  of  the  soil.  The  second  ground  was,  that  the  learned  judge 
had  received  evidence  of  acts  of  ownership  exercised  upon  different  parts  of  the 
bank,  and  he  distinguished  this  from  Stanley  v.  Wkite^  14  East^  332,  where  it 
might  be  supposed  that  the  whole  property  within  the  belt  once  belonged  to 
*212l  ^^  Stanley  *family,  whereas  it  was  evident  in  this  case,  that  the  prop- 
^  erty  in  the  soil,  if  bought  at  all,  must  have  been  bought  in  separate 
parcels  of  the  different  proprietors  of  the  adjoining  land.  In  Tyrwhilt  v.  Wynn^ 
^  B,  Sf  A.  554,  it  was  expressly  stated,  that  leases  granted  by  the  lord  on  other 
parts  of  a  waste,  were  not  admissible  to  prove  that  the  soil  in  a  particular  part 
of  the  waste  was  in  the  lord,  unless  it  was  previously  proved  that  the  locus  in 
quo  formed  part  of  one  entire  waste  to  which  the  leases  were  applicable. 

Gaselee^  Sdwun^  E*  Lawes^  and  PonUer^  now  showed  cause.  The  act  of 
pariiament,  which  gave  to  the  proprietors  the  use  of  the  land  for  the  purposes 
of  the  navigation,  must  have  intended  to  give  them  the  property  in  the  soil.  An 
act  passed  in  the  reign  of  Charles  the  Second  ought  not  to  be  scanned  by  rules 
of  criticism  derived  from  the  verbose  enactments  of  modem  times.  Bttckeridge 
V.  Ingram  is  an  authority  to  show,  that  the  shares  in  the  river  Avon,  created 
by  a  statute  similarly  worded,  were  real  property.  It  is  true,  that  the  Master 
of  the  Rolls  intimated  an  opinion,  that  the  soil  did  not  pass  to  the  proprietors 
of  the  navigation,  but  a  right  arising  out  of  the  soil.  But  that  was  a  mere  extm- 
judicial  opinion.  Assuming,  however,  the  soil  not  to  vest  in  the  proprietors  of 
the  navigation  by  the  mere  operation  of  the  act  itself,  it  was  properly  left  to  the 
jury  to  presume  an  agreement  between  the  original  undertakers  of  the  canal 
and  tlie  land  owner,  by  which  the  property  in  the  bank  itself  was  conveyed  to 
the  former.     It  was  clearly  competent  to  those  parties  to  enter  into  such  an 

«^131  ^€^^^^^^^9  ^i^^  ^  ^®  ^^  i^®^  'expressly  provides,  that  no  land 
J  should  be  used  for  the  purposes  of  the  navigation  until  an  agreement 
with  and  satisfaction  to  the  land  owners  had  been  made  by  the  undertakers  of 
the  canal,  and  as  acts  of  ownership  were  proved  to  have  been  exercised  by  the 
latter  for  a  long  period  of  time ;  it  might  fairly  be  inferred,  that  the  land  could 
not  have  been  so  used  unless  an  agreement  had  been  made,  vesting  the  soil  in 
the  proprietors.  It  appeared,  that  the  proprietors  had  granted  a  lease  of  hatches 
upon  the  bank  in  question,  to  the  former  owner  of  the  adjoining  land,  and  as 
the  hatches  belonged  to  the  proprietors  of  the  navigation,  it  seems  to  follow, 
that  the  soil  m  the  bank  upon  which  the  hatches  were  placed,  must  have 
belonged  to  them.  Secondly,  the  acts  of  ownership  exercised  by  the  proprietors 
of  the  navigation  upon  different  parts  of  the  bank,  were  admissible  to  show  that 
the  property  in  the  soil  in  the  bank  in  question  was  vested  in  them.  In  Stan* 
ley  V.  fVhile^  14  East,  332,  the  plaintifi^s  manor  was  surrounded  on  all  sides 
by  a  belt  of  land  extending  15  feet  beyond  a  circular  hedge,  within  which  belt, 
the  whole  of  it  being  more  or  less  wooded,  the  trees  in  question  had  been  cut ; 
and  it  was  held,  that  acts  of  ownership  exercised  by  the  plaintiff  or  his  ancestors 
on  other  parts  of  the  belt,  were  evidence  to  show  that  the  trees  which  had  been 
cut  within  a  particular  part  of  the  belt,  were  the  property  of  the  plaintiffs  ;  and 
Lord  EUenborough  there  said,  &at  if  lands  be  held  all  under  one  general  tide 
throughout  one  entire  district,  he  saw  no  objection  to  receiving  acts  of  ownet- 
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ship  in  different  parts,  as  evidence  of  the  same  right  throughout  the  whole. 
Now;  in  this  case,  the  right  to  the  soil  as  well  in  the  land  over  which  the  water 
*flowedas  in  the  adjoining  banks,  must  have  been  acquired  by  the  pro-  r^o\A 
prietors  of  the  navigation,  under  the  authority  of  the  act  of  parliament  in  ^ 
question.  The  banks  of  Uie  navigation  may,  therefore,  be  considered  as  one 
entire  district  held  under  a  generu  title  by  the  proprietors  of  the  navigation ; 
and  if  that  be  so,  the  disputed  evidence  was  properly  received. 
P,  HUHanUf  (with  whom  was  Afarrett)  contra,  was  stopped  by  the  Court 
Abbott,  C.  J.  The  motion  for  a  new  trial  was  obtained  on  two  grounds. 
The  first  was,  that  improper  evidence  had  been  received.  The  second,  that  the 
case  was  not  \et\  to  the  jury  in  the  way  most  likely  to  lead  them  to  a  correct 
conclusion  upon  the  subject.  Upon  the  question  as  to  the  admissibility  of  the 
evidence  received  on  diis  occasion,  I  have  not  entirely  made  up  my  mind.  The 
facts  of  this  case  are  very  different  from  those  proved  in  Sianla/  v.  White,  in 
which  case  similar  evidence  was  received.  There,  the  obvious  presumption  to 
be  drawn  from  the  situation  of  the  property  was,  that  all  the  land  within  the  belt 
had  originally  belonged  to  one  and  the  same  person.  Now  here,  if  there  has 
been  an  acquisition  of  right  by  the  undertakers  of  this  navigation,  it  must  have 
been  made  by  purchase,  not  of  one  proprietor,  but  of  many,  no  one  of  whom 
could  be  compelled  to  part  with  any  interest  beyond  that  which  the  act  of  par- 
liament made  it  compulsory  on  him  to  part  with.  That  is  a  very  important  and 
material  distinction  between  the  two  cases.  Assuming,  however,  the  evidence 
to  have  been  admissible,  and  considering  it  as  evidence  of  ownership  only, 
without  reference  to  the  origin  of  that  ownership,  it  *leaves  the  question  ^^. . 
between  the  parties  very  much  in  doubt.  The  enjoyment  of  &e  grass  L  '^^^ 
and  the  herbage  was  clearly  made  out  to  have  been  in  the  proprietor  of  the  land ; 
the  enjoyment  of  the  trees  and  bushes  principally,  perhaps,  in  the  proprietors 
of  the  navigation,  though  that  is  broken  in  upon,  for  there  is  evidence  that  the 
defendant  cut  some  of  the  trees  upon  the  bank.  I  think,  however,  that  the 
point  with  respect  to  the  origin  of  the  ownership,  if  any  such  ever  existed,  was 
not  so  distincdy  presented  to  the  jury  as  it  ought  to  have  been.  That  origin 
must  have  been  under,  although  not  by  virtue  of  the  act  of  parliament.  Now 
it  is  observable,  that  there  is  not  one  word  in  the  act  denoting  purchase  or  sale, 
or  that  the  soil  is  to  become  vested  in  the  undertakers  of  the  canal.  It  has  been 
said,  that  acts  of  this  kind  in  the  reign  of  Car.  2.  were  drawn  up  more  concisely 
than  they  have  been-in  later  times.  That,  probably,  is  true ;  but  it  certainly  was 
as  easy  then,  if  the  legislature  had  contemplated  a  purchase,  to  have  given  to 
the  commissioners  a  power  of  assessing  the  price  to  be  paid  for  the  land  taken 
on  purchase,  as  to  have  put  the  words  into  the  act,  that  they  should  have  the 
power  to  say  how  much  and  what  satisfaction  persons  should  have  in  respect 
of  any  prejudice,  loss,  or  damage.  Now,  if  all  that  the  act  gives  authority  to 
the  undertakers  to  do,  might  be  accomplished  without  the  purchase  of  the  soil, 
there  is  no  reason  to  suppose  that  the  soil  would  be  purchased.  It  is  quite 
obvious,  that  die  purposes  of  the  act  might  be  accomplished  without  the  actual 
purchase  of  the  soil  For  it  gives  no  power  to  purchase  the  soil  of  the  old  rivers, 
and  never  contemplated  that  the  undertakers  of  the  work  could  purchase  the 
soil  of  the  channel  of  those  rivers.  It  is  not  essential  to  a  'navigation,  r«o||» 
that  the  proprietors  of  it  should  be  the  owners  either  of  the  soil  over  ^ 
which  the  water  flows,  or  of  the  adjoining  land.  And  if  the  vesting  of  the  soil 
in  the  undertakers  of  the  navigation  was  not  necessary,  what  reason  have  we  to 
suppose  that  that  which  was  not  necessary  should  have  been  done  ?  Admitting 
that  the  parties  might  by  private  agreement  do  more  than  the  act  compels  them 
to  do,  what  reason  is  there  to  suppose  that  they  did  so  !  A  purchase  would  proba- 
bly  be  more  expensive  to  the  undertakers  of  the  navigation,  than  making  a  mere 
compensation  to  the  owner  for  the  damage  done  to  his  land.  The  undertakers 
might,  in  many  cases,  be  unwilling  to  become  purchasers.  The  proprietors  of 
the  land  might  not  choose  to  assent  to  a  sale,  either  of  the  land  over  which  tho 
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water  was  to  flow,  or  of  the  bank  adjoining  to  it,  because,  by  sodoing,  they 
would  shut  themselves  out  entirely  from  any  access  to  the  navigable  channel, 
and  thereby  deprive  themselves  of  all  the  means  of  benefiting  their  own  adjoin 
ing  land  which  they  might  possibly  at  some  future  period  derive  from  it.  I 
think,  therefore,  that  if  t^  case  had  been  presented  to  the  jury  with  this  view 
of  the  act  of  parliament,  they  would  have  come  to  a  different  conclusion  from 
that  which  they  have  drawn.  But  it  has  been  uiged,  that  the  lease  produced 
at  the  trial  was  evidence  to  show  that  the  land  in  which  the  sluices  were  placed 
belonged  to  the  lessor  who  was  the  proprietor  oHhe  navigation.  The  great 
object  of  the  lease  was  to  grant  so  much  of  the  water  as  mi^t  be  necessary  for 
the  irrigation  of  the  land  of  the  lessee,  but  it  contains  a  demise  also  of  four  hatches 
or  sluices  then  standing  on  the  bank  of  the  river,  not  saying  on  whose  bank, 
They  were  standing  there  for  the  purpose  of  conveying  off  the  water  from  the 
^tkfj-^  ^^'^^  ^  ^^  pasture  grounds.     It  is  said,  *that  this  demise  of  the  hatches 

^  imports  that  they  belong  to  the  lessor,  and  that,  if  they  do  so,  the  bank 
to  which  those  hatches  are  affixed  must  also  belong  to  him ;  but  that  is  a  con- 
clusion which  by  no  means  follows,  because,  if  they  were  necessary  for  the 
purpose  of  maintaining  the  navigation  of  the  river,  by  admitting  or  excluding  the 
water,  the  undertakers  had  a  right  to  place  the  hatches  there,  although  they 
might  not  be  the  owners  of  the  soil.  It  is  evident  that  they  were  necessary  foi 
that  purpose;  for  the  lease  provides,  that  the  lessees  should  repair  the  hatches, 
so  as  to  keep  the  water  in  the  river,  and  to  preserve  the  navigation;  and  that  the 
lessor  mi^t,  during  the  tenn,  as  often  as  it  was  necessary  for  the  navigation  of 
the  river,  or  the  repairing  thereof,  or  of  the  works  belonging  thereto,  stop  or  shut 
down,  or  keep  shut  or  open  the  said  hatches.  Now  these  provisions  show 
decisively  to  my  mind,  that  these  hatches  had  been  placed  there  for  the  purpose 
of  maintaining  the  navigation  of  the  river,  and  keeping  a  proper  quantity  of 
water  in  the  navigable  channel.  Upon  the  whole,  I  am  of  opinion,  that  there 
ought  to  be  a  new  trial ;  for  even  if  all  the  evidence  were  properly  received,  still 
the  nature  of  the  powers  given  by  the  act,  and  the  consequences  naturally  arising 
from  them,  were  not  properly  pointed  out  to  the  jury. 

Baylet,  J.  I  am  disposed  to  think  that  the  evidence  of  the  acts  of  owner- 
ship in  other  parts  of  this  bank,  under  the  circumstances  of  this  case,  was 
improperly  admitted,  and  am  satisfied  the  case  was  not  presented  to  the  jury  in 
the  way  that  it  ought  to  have  been.  The  act  of  parliament  gives  to  the  com- 
missioners  the  power  to  do  all  acts  which  may  be  necessary  for  the  purpose  of 
MiQ-t  making  new  channels;  and  provides,  that  satisfaction  shall  be  *made 

^  from  tune  to  time  for  any  injury  wliich  may  arise  to  third  persons. 
Now,  under  this  power  of  making  new  channels,  the  commissioners  would  have 
a  right  not  only  to  excavate,  but  to  make  banks  in  order  to  keep  the  water  in 
the  channels.  They  are  authorized  not  only  to  use  the  channel,  but  abo  the 
adjoining  land,  for  any  purpose  which  may  be  necessary  in  order  to  effect  ths 
objects  contemplated  by  the  act  of  pariiament,  but  it  gives  them  no  power  to 
purchase  that  land.  I  think,  that  it  ought  to  have  been  presented  to  the  jury, 
that,  as  the  act  gives  them  no  express  power  to  purchase,  and  there  was  no 
necessity  to  purchase,  tlierefore,  the  probability  would  be,  that  they  never  had 
purchased.  It  has  been  suggested  that,  although  the  proprietors,  when  they 
excavated  the  canal,  did  not  buy  the  adjoining  land,  yet,  that  by  laying  on  the 
bank  the  earth  dug  out  of  the  channel,  they  would  have  a  right  to  whatever 
might  be  growing  on  that  bank;  but  it  seems  to  me,  that  that  ia  not  so.  They 
would  be  excused  from  the  trespass  committed  by  laying  the  earth  on  the 
adjoining  land,  because  for  that  they  would  have  made  satis&ction;  they  would 
be  entitled  to  use  the  bank  for  all  the  purposes  of  navigation,  but  they  would 
have  no  legal  right  to  have  the  bank  for  the  purpose  of  growing  any  thing  upon 
it.  As  to  the  lease  given  in  evidence,  I  agree  in  the  observations  made  by  my 
Lord  Chief  Justice.  Upon  the  other  point,  I  incline  to  think,  that  the  pl^intift* 
wa«  not  at  liberty  to  go  into  evidence  of  the  exercise  of  acts  of  ownership  on 
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other  parts  of  the  bank,  but  ought  to  have  been  confined  to  evidence  of 
acts  done  on  this  particular  spot.  In  all  those  cases  where  evidence  of 
acts  done  in  one  spot,  have  been  held  admissible  in  order  to  show  a  righ' 
in  another,  a  reasonable  probability  has  been  previously  *made  out,  r«oiA 
that  the  whole  land  had  been  formeriy  in  one  owner,  and  had  been  all  ^ 
subject  to  one  and  the  same  burden.  This  was  the  principle  upon  which  the 
cases  of  Stanley  v.  White,  and  7\/rwhitt  v.  Wyrm  proceeded.  I  am  not  quite 
satisfied  whether  the  evidence  ought  to  have  been  received  in  the  former  case 
on  the  pleadings  as  they  were  framed,  because  I  doubt  whether  the  plaintiff 
oueht  not  in  his  replication  to  have  stated,  that  the  trees  were  growing  on  a 
ceicain  district  constituting  one  belt,  over  the  whole  of  which  he  claimed  the 
same  right,  and  that  they  were  his  soil  and  freehold,  because  that  would  have 
given  the  defendant  to  understand  that  the  plaintiff  meant  to  give  evidence  of 
that  description.  Whether  that  be  so  or  not,  the  decided  cases  proceed  on  the 
ground  of  unity  of  ownership  or  character  between  the  spot  in  question  and 
other  places,  with  respect  to  which  the  acts  of  ownership  given  in  evidence  are 
adduced.  Now,  in  the  present  case,  there  was  no  such  unity  of  ownership  or 
character  established,  for  the  acts  of  ownership  are  exercised  on  different  parts 
of  a  bank  of  a  new  cut,  which,  in  all  probability,  passed  through  the  lands  of 
many  different  persons.  It  was  not  necessary,  for  the  purposes  of  the  naviga- 
tion, that  the  uudertakers  should  buy  the  land  of  any  one  proprietor.  Some 
might  be  willing,  others  unwilling  to  sell ;  and  it  is  not  to  be  inferred,  that 
because  nineteen  persons  in  one  particular  line  granted  their  freehold  up  to  the 
water^s  edge,  that  the  twentieth  must  have  done  the  same  thing.  I  am  of 
opinion,  that  evidence  of  that  kind  could  not  be  received,  unless  unity  of  owner- 
ship, or  a  distinct  unity  of  character,  was  previously  established ;  and  for 
that  reason,  if  there  were  no  other,  it  seems  to  me,  that  there  ought  to  be  a 
new  trial. 

^HoLROTD,  J.  I  am  clearly  of  opinion,  that  the  act  of  the  16  and  17  rsfoon 
Car,  2.  did  not  give  the  right  of  soil  to  the  proprietors  of  the  canal;  it  ^ 
contains  no  clause  compeUing  the  proprietors  of  land  to  sell :  any  purchase, 
therefore,  would  be  totally  independent  of  the  powers  given  by  the  act  of  par- 
liament. The  act  does  compel  the  proprietors  to  allow  the  use  of  the  land 
through  which  the  river  passes,  and  of  the  land  adjoining,  for  all  purposes  use- 
ful or  beneficial  to  the  navigation.  There  was  no  necessity,  therefore,  for  the 
commissioners  to  make  any  compensation  or  satisfaction,  except  for  such  use 
of  the  land  as  the  act  impowered  them  to  have ;  that  being  the  case,  the  pre- 
sumption arising  out  of  the  powers  given  by  the  act  is  against  their  having  made 
any  purchase.  Now  on  the  trial  the  act  seems  to  have  been  considered  as 
affording  grounds  to  presume  that  a  purchase  was  actually  made ;  and,  for  the 
reasons  already  given,  the  lease  of  the  hatches  or  sluices  appears  to  me  to  have 
very  little  effect.  With  respect  to  the  evidence  of  other  acts  done  upon  other 
parts  of  the  bank,  the  present  impression  upon  my  mind  is,  that  such  evidence 
was  not  admissible,  because  there  was  no  preUminary  evidence  to  show,  that 
the  whole  line  of  the  bank  had  ever  been  one  property,  belonging  to  one 
person,  or  held  under  one  title,  before  the  existence  of  the  navigation;  and  upon 
that  ground,  I  incline  to  think,  that  that  evidence  ought  not  to  have  been 
received. 

Best,  J.  I  am  of  opinion,  that  the  statute  of  the  16  and  17  Car.  2  gives  no 
right  to  the  undertakers  of  the  canal  to  purchase  the  soil;  it  gives  a  mere  ease- 
ment, a  right  to  make  and  cut  the  canal  and  towing-paths,  and  such  other  things 
as  are  necessary,  for  the  ^purposes  contemplated  by  the  act  It  has  r«22i 
been  said,  that  the  powers  given  to  the  commissioners  necessarily  imply  ^ 
the  right  to  the  soil ;  because,  as  the  land  which  is  covered  by  water  cannot  be 
used  by  the  former  owner  of  the  soil,  it  gives  to  the  proprietor  of  the  naviga- 
tion the  right  of  soil.  In  order  to  construe  this  statute,  it  may  be  proper  to 
look  at  the  language  of  other  statutes  made  in  ptxri  materia.    Now  the  23  Hen. 
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8.  c.  5.,  by  which  authority  is  granted  to  the  oommissioners  of  sewers  to  do 
certain  things,  is  an  act  of  this  description,  and  the  language  used  is  similar  to 
that  of  the  present  act.  Although  the  commissioners  of  sewers  have  authority 
to  repair  tlie  banks  of  rivers,  yet  it  is  perfectly  clear,  that  they  have  no  prop- 
erty in  the  soil ;  and  if  they  make  a  bank  near  to  a  river,  the  property  in  the 
bank  is  not  in  them,  but  in  the  owner  of  the  soil.  Ctdlis,  74.  And  in  the  case 
of  7%e  fhike  of  Newcastle  v.  Ciarke,  2  B.  Moore^  666,  it  was  held,  that  they 
had  no  property  in  a  wall  or  dam  erected  by  them  across  a  navigable  river,  so 
as  to  entitle  them  to  maintain  trespass.  It  appears  to  me,  that  these  are 
authorities  to  show,  that  the  proprietors  of  this  navigation  have  no  property 
either  in  the  soil  over  which  the  water  flows,  or  in  the  adjoining  banks.  I  am 
also  of  opinion,  that  the  evidence  objected  to  ought  not  to  have  been  received. 
The  question  between  the  parties  in  this  case  was,  to  whom  the  right  of  soil  in 
the  bank  belonged  ?  Now  how  was  that  question  to  be  decided.  In  the  first 
place,  by  title-deeds,  which  must  clearly  relate  to  the  locus  in  quo^  or  no  infer- 
ence whatever  can  be  drawn  from  them.  If  title-deeds  cannot  be  produced, 
the  next  best  evidence  is  possession ;  but  then  it  must  be  the  possession  of  the 

*2221  ^^^*^  ^  9*^'  ^  ^^^  ^^^  there  was  *no  evidence  of  possession.  The 
-^  only  other  evidence  must  be  acts  of  ownership :  now  acts  of  ownership 
can  only  prove  that  which  would  be  better  proved  by  tide-deeds  or  possession. 
Acts  of  ownership,  when  submitted  to,  are  analogous  to  admissions  or  declara- 
tions, by  the  party  submitting  to  them,  that  the  party  exercising  them  has  a 
right  so  to  do,  and  that  he  is,  therefore,  the  owner  of  the  property  upon  which 
they  are  exercised.  The  declaration  of  d^.,  who  is  in  possession  of  land,  that 
B,  is  the  owner  of  that  land,  is  evidence  in  favor  of  B.  and  against  t^.,  as  to 
that  particular  portion  of  land ;  but  it  is  no  evidence  that  B,  is  the  owner  of 
the  adjoining  land,  which  is  occupied  by  another  person,  unless,  indeed,  ^,  and 
the  holders  of  the  adjoining  lands  all  held  by  one  and  the  same  title.  Gene- 
rally speaking,  therefore,  acts  of  ownership,  submitted  to  by  the  holder  of  one 
portion  of  land,  cannot  be  any  evidence  that  the  person  exercising  them  has 
any  right  to  the  adjoining  land.  Besides,  one  landholder  might,  from  good 
nature  or  other  causes,  permit  acts  which  others  would  refuse ;  or  he  might 
lose  his  rights  by  negligence.  It  would  be  extremely  hard,  therefore,  to  con- 
strue the  implied  acknowledgment  arising  from  acta  of  ownership  exercised 
over  the  land  of  •^.  to  be  received  as  evidence  of  an  acknowledgment  of  a  sim- 
ilar right  over  the  land  of  j9.,  who  has  never  submitted  to  any  acts  of  the  kind. 
Upon  principle,  therefore,  I  am  of  opinion,  that  this  evidence  ought  not  to  have 
been  received.  In  the  case  of  Stanley  v.  White  such  evidence  was  received, 
upon  the  ground,  that  it  was  to  be  presumed  that  the  whole  of  the  property 
within  the  belt  once  belonged  to  the  Stanley  family ;  but  there  is  no  ground  for 
any  such  presumption  here.  In  the  case  of  7)/rwhitt  v.  Wyhn  it  was  ex- 
*2231  P^'^^^y  <l6cided,  that  acts  of  ownership  exercised  upon  other  parts  *of 
^  the  waste  of  the  manor,  were  not  admissible,  to  prove  that  a  certain 
portion  of  common  land  was  the  soil  and  freehold  of  the  lord  of  the  manor, 
unless  it  was  first  established  that  the  locus  in  quo  was  part  of  one  entire  dis« 
trict,  honor,  or  manor,  to  which  those  acts  were  applied.  Upon  principle, 
therefore,  as  well  as  upon  authority,  I  am  of  opinion,  that  this  evidence  ought 
not  to  have  been  leceived. 

Rule  absolute. 
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RICHARDS  V.  BENNETT  et  al. 

Where  in  an  action  of  treapasa  the  lord  of  a  manor  set  out  Tarioua  borthena  borne  by  him,  and 
then  prescribed,  not  by  reason  of  those  burthens,  but  generally  as  lord  of  the  manor,  for  a 
loll  upon  ail  ^oods  bought  and  delivered,  or  bought  elsewhere  and  brought  into  and  delivered, 
in  a  town  within  the  manor,  which  from  time  immemorial  had  been  parcel  of  the  manor: 
Held,  alter  verdict,  that  this  was  good  aa  a  claim  of  toll  traverae,  although  tho  burthena  set 
out  did  not  conatitute  a  sufEcient  consideration  for  a  toll  thorough. 

Where  a  legal  commencement  of  a  prescription  can  be  presumed,  that,  after  verdict,  is  aufficient 
to  support  the  claim. 

Trespass  for  taking  a  cheese,  the  property  of  plaintiff,  at  Farringdon,  in  tlie 
county  of  Berks^  and  converting  it  to  the  use  of  the  defendants.  There  were 
several  pleas,  but  the  only  one  that  proved  material  was  as  follows.  That 
before  and  at  the  said  time  when,  &c.  the  said  defendant  Bennett  was  and  still 
is  seised  in  his  demesne,  as  of  fee,  of  and  in  the  manor  of  Farringdon^  in  the 
county  aforesaid,  with  the  appurtenances,  whereof  the  said  town  of  Farringdon^ 
at  the  said  time  when,  dsc.  and  from  time  immemorial,  hath  been  and  still  is 
part  and  parcel ;  and  which  town  of  jP.,  before  and  at  the  said  time  when,  iie. 
was  and  from  time  immemorial  has  been  and  still  is  divided  into  two  ti things 
or  townships;  and  that  the  said  defendant  Bennett ^  and  all  those  whose 
*c9tate  he  now  hath,  and  at  the  said  time  when,  &c.  had,  of  and  in  the  ^4^004 
said  manor  with  tlie  appurtenances,  for  the  time  being,  from  time  whereof,  '- 
iiz.  have  repaired  and  maintained,  and  have  been  used  and  accustomed,  d&c.  to 
repair,  at  their  and  his  proper  costs  and  charges,  a  certain  marketrhouse,  a  cer- 
tain blind-house  or  lock-up  house,  a  certain  pound  within  the  said  town  of  jP., 
and  divers,  to  wit,  two  pair  of  stocks  within  the  said  town  of  /I,  ;io  being  part 
and  parcel  of  the  said  manor  aa  aforesaid,  and  one  half  of  a  certain  bridge 
called  Radcot  Bridge^  and  the  pound  and  stocks  within  the  township  of  Great 
Coxweilj  and  the  pound  and  stocks  within  the  township  of  Little  Coxwell,  when 
and  as  otYen  aa  need  or  occasion  has  been  or  required,  or  shall  be  or  require, 
and  to  provide  and  keep  in  repair,  at  his  and  their  proper  costs  and  charges, 
the  stalls  and  stallages  used  at  aU  and  every  of  the  markets  and  fairs  from  time 
to  time  held  within  the  said  town  of  /I,  and  also  to  provide  and  keep  in  repair, 
at  his  and  their  proper  costs  and  charges,  a  certain  brass  bushel  measure,  for 
the  use  and  benefit  of  all  persons  residing  in  or  resorting  to  the  said  town  of  /I, 
so  being  part  and  parcel  of  the  said  manor  as  aforesaid,  and  having  occasion  to 
use  the  said  bushel ;  and  that  he  the  said  defendant  Bennett,  and  all  those 
whose  estate  he  now  hath,  and  at  the  said  time  when,  &,c,  had,  of  and  in  the 
said  manor  with  tlte  appurtenances,  from  time  whereof,  dtc.  have  had,  received, 
and  taken«  and  have  been  used  and  accustomed  to  have,  receive,  and  take, 
and  of  right  'ought  to  have  had,  received,  and  taken,  and  the  said  defendant 
Bennett  still  of  right  ought  to  have,  receive,  and  take,  for  every  ton  of  hard 
cheese  brought  into  the  said  town  of  /I,  for  sale,  and  there  sold  and  delivered 
within  the  *said  town,  or  bought  elsewhere  than  in  the  said  town,  but  r«oo5 
brought  into  the  said  town  for  the  purpose  of  being  delivered,  and  de-  ^ 
livered  within  the  said  town,  so  being  within  and  parcel  of  the  said  manor,  a  cer-i 
tain  reasonable  toll  or  duty,  that  is  to  say,  the  sum  of  6i.  for  each  and  every  ton 
of  such  cheese,  and  so  in  proportion  for  a  smaller  quantity  than  a  ton,  the  same 
being  payable  and  to  be  paid  by  the  seller  of  such  cheese,  afler  the  arrival 
thereof  within  the  said  town  of  F,,  and  where  the  same  was  ready  to  be  deliv- 
ered, but  before  the  actual  delivery  thereof,  to  the  purchaser  thereof,  (except  in 
certain  cases  not  material  to  be  mentioned;)  and  when  and  as  often  as  the  said 
toll  or  duty  hath  been  and  remained  unpaid,  after  reasonable  request  and 
demand  thereof,  made  of  the  seller  of  the  said  cheese,  if  personally  present  at 
the  delivery  thereof,  or  if  the  seller  should  not  be  present,  then,  of  the  person 
actually  delivering  such  cheese  for  and  on  behalf  of  the  seller,  the  owner  of  the 
said  manor,  by  hunself  and  his  servants  for  the  time  being,  from  time  whereof, 
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Ac  hav«  Q8cd  aad  been  aceuflUnned  to  distirain,  and  of  rtg^t  ought,  A;c.  anu  the 
said  defendant  Bemuti  still  of  right  may  distrain  a  reasonable  part  of  the  cheese 
80  brought  into  the  said  town,  for  the  purpose  of  being  deliveriBd  there  as  afore- 
said, and  CO  delivered  there  aa  aforesaid^  and  to  keep  and  detain  such  distress 
until  the  said  toll  should  and  shall  be  satisfied  to  them.  The  plea  then  eon- 
tained  a  justification  by  the  defendant  Bennett^  aa  lord  of  the  manor,  and 
the  other  defendant,  aa  his  senrant,  for  seizing  the  cheese  in  question  for  non- 
payment of  toll,  and  stated  all  the  facts  necessary  to  bring  the  case  within  the 
prescription  above  set  out  The  replication  traversed  the  prescription,  and 
•oott-i  ^P^^  'hat  traverse  issue  was  joined.     *At  the  trial,  before  Garrow  B«, 

•^  at  the  last  Spring  assizes  for  Berluhire^  a  verdict  was  found  for  the  de- 
fendant, and  in  Baiter  term  last  a  rule  was  obtained  for  entering  judgment  for 
the  plaintiir,  n»n  obtUttUe  veredUtOf  on  the  ground  that  the  plea  did  not  show 
any  sufficient  consideratioii  for  the  toll,  and  Trvman  v.  Walgham^  3  WiU,  296, 
was  died.     And  now, 

W.  E.  Todnlen^  Shufhtrd^  and  /?.  J7.  Cmw^  showed  cause.  The  ease 
of  Truman  v.  Wtdgham  is  very  distinguishable  irom  the  present;  there  the 
toll  was  claimed  by  reason  of  the  defendant's  repairing  divers  streets  in  the 
town  of  Gainaboroughf  without  allying  that  the  plaintift's  cart  passed  through 
those  streets.  No  such  definite  reason  is  assigned  for  the  present  claim,  which 
is  made  generally  by  the  lord  for  goods  brought  within  the  manor,  and  delivered 
there,  and  therefore  faUs  within  the  principle  o(  James  v.  Johnson^  3  Mod.  143. 
And  in  Lord  Pelham  v.  Piekersgul^  I  T*  R.  660,  BuUer^  J.  expressly  points 
out,  as  a  distinction  between  the  case  and  Truman  v.  Wcdgham^  that  in  the 
latter  the  claim  was  not  made,  because  the  plaintiff  had  passed  over  the  manor 
or  land  of  the  defendant,  but  b<»cause  he  had  passed  along  a  public  street,  and 
it  did  not  appear  that  the  road  through  that  street  was  repaired  by  the  defend* 
ant.  There  are  many  other  cases  collected  in  fFarrington  v.  Mo$ely^  4  JIfoif. 
319,  which  show  that  the  claim  of  toll,  as  disclosed  by  these  pleadings,  may 
be  sustained.  *«In  8  Edw*  3.  pi.  376^  the  defendants  justified  in  trespass, 
for  pulling  down  a  fold,  as  servants  to  the  lady  of  the  manor  of  HastingSf 
M>a7-i  who,  by  reason  of  her  seignory,  had  a  'freehold  throughout  Sie 

•^  said  ville,  so  that  no  other  could  fold  there  without  her  leave;  this 
extends  to  strangers  as  well  as  to  those  of  the  vill,  and  yet  it  was  held  good.** 
So,  in  Dyer^  Dyer^  353,  b.  pi.  27,  where  the  mayor  of  London  sued  upon  a 
custom  to  have  of  every  alien  who  brought  salt  into  the  port  of  Londoriy  one* 
twentieth  part  thereof,  without  showing  any  reason  or  consideration  for  the  claim, 
judgment  was  given  for  the  plaintiff!  So,  where  the  lord  claimed  to  grind  all 
com,  dtc  it  was  held,  that  no  consideration  need  be  stated.  JF*.  iV.  B,  123. 
Now  here*  it  is  alleged,  that  the  town  of  Farringdon  has,  from  time  immemo* 
rial,  been  a  part  of  the  manor  of  Farringdon^  whereof  the  defendant  Bennett  is 
seised  in  fee,  which  is  sufficient  to  ground  a  claim  to  the  toll  in  question.  In 
Crispe  V.  Belwoodf  3  Lev.  424,  the  plaintiff  brought  trespass  against  the  defend- 
ant, for  taking  120  deal  boards  of  tlie  plaintiff.  Defendant  justified,  for  that 
Sir  W.  H.  \a  seised  in  fee  of  the  manor  of  Cr.,  within  which  manor  there  is, 
and  time  out  of  mind  hath  been  a  wharf,  repaired  by  the  lord  of  the  manor, 
being  upon  the  river  Trent;  by  reason  of  which  the  lord  has  had  a  toll  of  2dm 
per  ton  of  all  merchandizes  put  on  land  within  the  manor,  (not  saying  upon  the 
wharA)  znd  for  non-payment  to  distrain  a  reasonable  part  of  the  goodu ;  and 
that  the  plaintiff  put  on  land  within  the  manor  120  tons  of  deal  boards,  and 
refused  to  pay  the  toll,  for  which  the  defendant,  as  servant  to  Sir  fF.  /f.,  dis- 
trained the  boards  in  question.  Plaintiff  replied  de  injuria^  and  after  verdict, 
judgment  was  given  for  the  defendant,  and  it  was  held,  that  landing  within  the 
MAg-i  nuuunr  was  a  sufficient  eonsideration  for  the  tolL     [ J9e9/,  J.    The  *aigu- 

-*  ment  for  the  defendants  in  that  case,   which  appears  to  have  hSen 
adopted  by  the  court,  is  very  important  for  the  present  defendants ;  it  is  thns 
itated.    ''And  it  naay  be  intended,  that  all  the  lands  within  the  manor  are 
Vol.  tnii««— 13.  I 
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demesnes  of  the  manor,  for  so  they  were  at  first,  till  the  lord  divided  them 
among  his  tenants.  And  supposing  that  those  lands  are  not  now  parcel  of  the 
demesnes,  but  given  to  the  tenants  in  fee,  yet  the  prescription  may  have  a  rea- 
sonable commencement,  viz.  that  when  the  lord  divided  those  lands  among  his 
tenants,  he  reserved  this  toll,  for  landing  of  goods,  to  himself."]  Tlie  case  of 
Smith  V.  Shqfherd,  as  reported  in  Cro.  Eliz.i  is  also  in  favor  of  the  defendant. 
But  it  is  not  necessary  to  maintain  the  propriety  of  that  judgment,  for  here  it  is 
stated,  that  the  defendant  Bennett  is  lord  of  the  manor  of  Farringdon^  that  the 
town  of  FarTingi.Um  is  within  th6  manor,  and  that  the  goods  were  brought  into 
the  town  for  tlie  purpose  of  being  delivered  there.  The  present  case  is,  there- 
fore, undistinguishable  from  Crispe  v.  Bdwood^  which  was  confirmed  in  Colton 
v.  Smithf  Cotop,  47.  The  defendant  is  not  bound  to  define  the  nature  of  the 
toll,  and  to  claim  it  either  as  a  toll  traverse  or  toll  thorough ;  the  plea  shows 
that  the  goods  were  brought  into  the  defendant  BetmetVs  manor;  and  besides, 
that  a  variety  of  burthens  borne  by  him  are  set  out  as  considerations  for  the 
toll.  The  claim,  however,  is  general;  those  considerations  alone  are  not 
relied  upon  as  the  foundation  of  it ;  and  therefore,  although  they  may  be  con- 
sidered insufficient  to  support  the  claim,  yet  still,  if  sufiicient  appears  without 
them  to  entitle  the  lord  of  the  maipr  *to  a  toll,  the  defendants  are  en-  ^  i^^^oq 
titled  to  judgment,  and  this  rule  must  be  dischaiged.  ^ 

Jervi$  and  G,  Cro88,  contra.  The  plea  should  have  defined  the  claim  either 
as  a  toll  traverse  or  a  toll  thorough.  That,  however,  has  not  been  done ;  and 
the  observation  made  upon  the  plea  in  Truman  v.  fFalgham  is  applicable  to 
this  case.  The  court  there  said,  **  The  plea  is  as  bad  as  can  be.  The  lord 
has  artfully  tried  to  make  it  doubtful,  whether  this  be  a  toll  traverse  or  a  toll 
thorough;  for  he  has  confounded  them  together:  the  consideration  he  claims 
it  for,  is  for  mending  the  highway,  and  he  would  have  us  believe  it  is  for  pass- 
ing through  his  own  manor  or  land."  In  the  present  case,  the  claim  upon  the 
face  of  the  plea  is  of  a  toll  thorough,  and  therefore  cannot  be  supported,  unless 
a  sufficient  consideration  is  shown.  Now  here  the  plaintiff  had  not  tlie  benefit 
of  any  one  of  the  considerations  stated.  [Holrayd^  J.  That  should  have  been 
replied.]  Then  the  case  of  TVrimon  v.  Walgnam  is  decisive  as  to  the  insuf- 
ficiency of  the  considerations.  [Bayley^  J.  There  the  defendant  wais  fettered 
by  the  words,  "  by  reason  whereof,"  introduced  after  the  statement  that  divers 
streets  were  repaired  by  him.]  It  is  true  that  those  formal  words  arc  not  to  be 
found  in  this  plea,  but  various  considerations  are  stated  as  the  ground  of  the 
daim ;  and  if  those  considerations  fail,  the  prescription  is  bad.  [Bayley^  J. 
But  may  not  all  those  considerations  be  struck  out,  and  the  claim  be  left  as  a 
claim  generally  by  the  lord  of  a  manor  to  a  toll  by  prescription  ?]  In  order  to 
support  such  a  claim,  sufficient  must  be  shown  to  raise  a  presumption  that  a 
good  consideration  once  existed.  Now  it  is  not  stated  in  this  *plea  that  i-yooQ 
those  under  whom  the  defendant  claims  ever  were  seised  of  the  de-  *- 
mesnes  of  the  manor  of  F^s  it  may  be,  therefore,  that  although  lords  of  'he 
manor,  yet  he  and  those  whose  estate  he  hath  never  were  lords  of  the  soil. 
[Bayley^  J.  Originally,  the  lords  of  manors  were  lords  of  the  soil  also,  but  in 
progress  of  time  the  lands  were  granted  out  to  their  tenants.]  The  case  of 
Crispe  v.  Belwood,  3  Lev.  424,  is  the  only  one  in  point  for  the  defendant;  and 
the  effect  of  that  is  much  weakened  by  what  fell  from  Lord  Mawjidd  in  Cot- 
ton V.  Smithy  1  Cowp.  47,  which  was  another  cause  arising  out  of  the  same 
claim:  he  there  says,  **In  this  case,  every  body  that  pays  has  a  benefit;  for,  if 
they  go  to  the  wharf,  they  have  the  benefit  of  it,  and  if  they  land  their  goodb 
elsewhere  within  the  manor,  they  land  upon  the  plaintiff's  private  property  ; 
and  in  3  Lev.  424.,  the  court  held  the  consideration  good.*'  It  is,  therefore 
manifest  that  Lord  Mansfield  thought  the  validity  of  the  claim  depended  upon 
the  ownership  of  the  soil.     The  case  of  Lord  Pelham  v.  Picker  gill  1  T.  JR.  660. 

^  710     See  S.  C,  differently  reported  in  Moore^  574. 
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ifl  very  distinguishable  from  the  present;  there  the  jury  found,  as  a  fact 
which  was  stated  on  the  special  veridict,  that  the  ownership  of  the  soil  as  well 
as  of  the  manor  was  in  the  crown  before  the  time  of  legal  memory,  and  that 
they  were  jiot  severed  until  the  reign  of  Car.  1.;  and  in  Lord  Pdham  v. 
Hingue^  there  cited  the  Court  of  C.  P.  came  to  a  different  decision,  the  case 
before  them  being  silent  as  to  the  ownership  of  the  soil.  There  is  another 
important  distinction  between  Lord  Pdham  y«  Piekertgill  and  this  case :  there 
it  was  stated  upon  the  record,  that  the  highway  and  the  toll  were  coeval,  so  that 
*2^l1  ^^  nugli^  ^  ^presumed  that  the  grant  of  the  highway  was  the  considera- 

-^  tion  for  the  toll.  Here  that  cannot  be  relied  upon,  for  nothing  of  the 
kind  is  stated ;  and  according  to  Truman  v.  Wdgham^  the  subject's  right  to 
pass  along  a  highway  was  before  all  prescriptions.  The  case  of  Lord  Pdham 
v.  PidkersgiO^  so  far  from  being  an  authority  in  favor  of  the  present  defendants, 
recognized  and  confirmed  the  general  principle  that  there  must  be  a  quid  pro 
quo  in  order  to  support  a  claim  of  toll.  The  same  principle  was  acted  upon  in 
Smiihy.  Shq^kerd^Moore, ^74,  Warringtony.MoselVy 4 M}d.Bl9.  Comb.296. 
Holtf  673.  S.  C.  and  TVuman  v.  Walgham^  and  is  adopted  in  Com.  Dig.  Toll 
(C,)  and  2  EoU.  Mr.  622.  Tott^  (B.)  Here  there  is  nothing  to  show  that  an  equiv- 
alent for  the  burthen  sought  to  be  imposed  was  ever  conferred  upon  the  public. 
The  plaintiff,  is  therefore,  entitled  to  judgment,  notwithstanding  the  verdict  found 
for  the  defendant;  for  if  the  prescription  is  bad,  the  plea  does  not  disclose  any 
sufficient  justification  in  law  for  the  trespass  which  was  committed. 

Abbott,  C.  J.  The  plea  in  this  case  alleges,  not  only  that  the  manor  has 
existed  from  time  immemorial,  but  also  that  the  town  of  Parringdon  has  from 
time  immemorial  been  part  of  the  manor.  It  is,  therefore,  to  be  presumed,  that 
before  the  time  of  legal  memory,  the  site  of  the  town  belonged  to  the  lord.  It 
is  also  alleged,  that  the  toll  has  been  paid  immemoriaUy.  We  may,  therefore, 
fiiirly  infer,  that  the  toll  was  originally  granted  to  the  lord,  in  consideration  of 
his  consenting  that  the  soil  of  the  manor  should  be  laid  out  in  the  streets  of 
"12321   *^^  town.     The  cases  of  Crispe  v.  Belwood^  Colton  v.  Smithy  and 

-I  Lord  Pdham  v.  Pickersgill^  prove,  that  if  such  a  consideration  can  be 
presumed,  it  is  sufficient  to  support  the  claim  made  in  this  case.  The  objection 
which  existed  in  Truman  v.  tValgham^  and  upon  which  that  case  was  decided, 
does  net  apply  here.  There  the  plea  set  out  certain  considerations  for  the  toll 
in  such  a  manner  as  entitled  the  plaintiff  to  judgment,  if  those  considerations 
were  insufficient  in  law  to  support  the  claim.  Here,  although  certain  considera- 
ationB  are  alleged,  yet  the  claim  of  toll  is  general,  and  not  by  reason  of  those 
considerations.  Admitting,  therefore,  that  those  would  be  insufficient,  yet,  if 
we  can  fairiy  infer  a  legal  commencement  of  this  prescription,  the  defendant  is, 
at  all  events  after  verdict,  entitled  to  our  judgment. 

Baylet,  J.  I  am  of  opinion,  that  the  toll  claimed  is  good  as  a  toll  traverse. 
The  plea  alleges  certain  special  considerations  for  the  claim.  It  appears,  indeed, 
that  Uie  plaintiff  is  a  stranger  to  those  considerations ;  but  the  defendant  is  en- 
titled to  succeed  upon  the  ground  of  others  which  are  not  expressly  set  out,  but 
may  fairly  be  inferred.  It  is  stated,  that  the  plaintiff  is  lord  of  die  manor  of 
Farringdonf  and  that  the  town  of  F.  has  from  time  immemorial  been  part  and 
parcel  of  the  manor.  The  plea  next  states  certain  burthens  borne  by  the  lord, 
and  then  that  the  lord  and  those  whose  estates  he  hath,  have  from  time  imme- 
morial, taken  the  toU  in  question;  not  stating  that  it  has  been  taken  by 
reason  of  the  considerations  set  out.  They  are  mentioned  as  it  were  collat- 
erally, and  the  claim  is  made  generally  by  the  defendant,  Bennett^  as  lord  of  the 
^^o-i  manor,  for  goods  brought  into  *the  town  of  /*.,  being  part  of  the  manor, 
-I  and,  therefore,  necessarily  brought  over  a  part  of  the  manor.  Inasmuch, 
therefore,  as  there  was  a  time  before  legal  memory  when  the  whole  soil  of 
manors  belonged  to  the  lords  of  them,  we  may  presume  that  this  toll  was  granted 
at  a  time  when  the  whole  soil  of  the  manor  of  Farringdon  was  vested  in  those 
under  whom  the  defendant,  Benmstt^  claims.    Now  judgment  ought  not  to  be 
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entered  for  the  plaintiff  mm  obstante  veredicto,  unless  the  prescription  as  pleaded 
must  necessarily  be  bad.  If  a  legal  commencement  of  the  claim  to  this  toll  can 
be  presumed,  that  is  now  sufficient,  a  verdict  having  been  found  for  the  defend- 
ants. This  toll  may  fairly  be  presumed  to  have  been  granted  at  a  time  when 
the  lord  of  the  manor  was  also  owner  of  the  soil  in  return  for  the  dedication  of 
a  part  of  that  soil  to  the  public.  Upon  this  view  of  the  case,  it  falls  exactly 
wtihin  Crispe  v.  Betwood,  Pelham  v.  Pickersgitt^  and  CoUon  v.  Smith,  The 
rule  must,  therefore,  be  discharged. 

HoLROYD,  J.  I  am  also  of  opinion,  th&t  the  prescription  as  pleaded  is  good 
in  point  of  law,  the  objection  to  it  having  been  made  after  the  jury  have  found 
that  the  prescription  exists  in  fact.  It  is  not  a  claim  for  toll  for  the  privilege  of 
going  along  a  highway,  but  a  claim  by  prescription  by  a  lord  of  a  manor  for  toll 
upon  goods  sold  and  brought  mto  the  manor  for  delivery.  It  is  not  a  claim  for 
passing  through  the  manor,  but  for  bringing  goods  into  it  and  delivering  them 
there.  That  such  a  prescription  is  good,  is  established  by  three  cases,  James  v* 
Johnson,  Crispe  v.  JSelwoodf  and  Cotton  v.  Smith,  and  in  those  cases  the  con* 
sideration  was  not  co-extensive  with  the  claim.  In  the  last  two,  *the  r-Mo^ 
consideration  was  repairing  a  wharf  within  a  manor,  and  the  claim  was  ^ 
of  toll  upon  all  goods  landed  upon  the  wharf  or  elsewhere  within  the  manor. 
In  the  cases  where  a  claim  of  toll  for  going  along  a  highway  waA  held  bad,  no 
sufficient  consideration  was  stated  for  abridlging  the  subject's  right  of  passing  free 
along  a  highway.  It  was,  therefore,  necessary,  in  order  to  establish  the  claim 
in  those  cases,  to  show  that  the  highway  did  not  exist  before  the  toll.  In  the 
case  of  the  Mayor  of  Nottingham  v.  Lambert,  fVUles,  111,  a  prescription  to 
take  toll  for  passing  on  an  ancient  navigable  river  through  the  plaintiff's  manor, 
was  held  baa;  but  WUles,  C.  J.,  in  delivering  the  judgment  of  the  court,  dis- 
tinguishes that  case  from  those  which  are  relied  upon  as  in  point  with  the 
present.  It  seems  to  me,  therefore,  ^t  in  this  case  a  sufficient  consideration 
is  implied.  It  does  not  appear  by  the  record  whether  the  goods  were  brought 
along  a  highway  or  not ;  that  is  not  stated  in  the  plea,  and  it  should  have  b^n 
replied  by  the  plaintiff,  if  he  intended  thereby  to  show  that  the  toll  claimed  was 
a  toll  tliorough,  according  to  the  case  of  James  v.  Johnson. 

Best,  J.  The  distinction  between  the  two  descriptions  of  UA  is  well  given 
in  a  note  to  Htzherbert^s  Natura  Brerium^  227.  **  Toll  thorough  is  in  the 
highway,  but  toll  traverse  is  for  passing  over  another's  ground."  In  the 
iaiter  case,  the  use  of  the  soil  is  a  sufficient  consideration  for  the  toll,  and  it  is 
not  necessary  to  state  any  other  in  support  of  a  claim  to  it  But  in  tlie  former, 
it  is  in  a  highway ;  that  is,  where  the  proprietor  had  a  right  of  passage  before 
the  grant  of  toll ;  and,  therefore,  the  *clalmant  must  show  diat  something  t^aqr 
is  done  by  him  beneficial  to  the  person  against  whom  he  makes  the  *- 
claim.  This  distinction  is  also  taken  by  Lord  C.  J.  Wilies  in  the  case  of  The 
Mayor  of  Nottingham  v.  Lambert.  It  does  not  appear  in  this  case,  that  the 
plaintiff  could  derive  any  benefit  from  any  one  of  the  things  which  the  defend- 
ant states  he  is  bound  to  do ;  therefore,  this  toll  cannot  be  supported  as  a  toll 
thorough.  In  Cotton  v.  Smith,  the  consideration  stated  was  not  sufficient  to 
support  a  toll  thorough ;  but,  as  it  was  alleged  that  the  claimant  was  lord  of  a 
manor,  and  tliat  the  goods  were  landed  within  the  manor,  that  was  holden  suf- 
dcicut  to  support  the  toll,  as  a  toll  traverse.  So,  in  this  case,  we  may  reject  all  the 
considerations  set  out  to  support  a  toU  thorough,  and  say,  still  there  is  enough  to 
support  the  toll  as  a  toll  traverse.  The  plea  alleges,  that  the  cheese  was 
brought  from  some  other  place  into  the  defenaant's  manor  to  be  there  delivered. 
It  does  not  state  that  it  was  carried  over  the  defendant's  lands  so  as  to  make  the 
case  exactly  like  that  of  Lord  Pdham  v.  PickersgiU,  but  enough  is  shown  to 
raise  a  presumption,  that  at  the  time  when  the  toll  was  granted,  the  land  over  which 
die  cheese  was  carried  was  the  defendant's  land,  and  tliat  is  sufficient,  aile** 
verdict,  to  establish  the  possibility  of  the  legal  commencement  of  the  toll,  and, 
therefore,  to  support  the  prescription.    In  die  cases  of  Lord  Pelham  v.  Pickers- 
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gSl^  Cokon  ▼.  Smithy  CrUpf  ▼.  BdtBOod^  and  Jamtn  v.  Johnson^  the  land  ovei 

which  the  road  paseed  did-^ntit  belonff  to  the  party  who  claimed  the  toll  at  the 

time  of  the  clami.    In  Otispey,  Bdwood^  it  was  ai]gued  at  the  bar,  and  the 

aigument  was  adopted  by*uie*  xSourt,  that  by  showing  that  the  party  claiming 

*9361   ^^  ^^  ^^  ^^^  ^^  the  •manor,  a  presumption  was  'raised,  that,  at  the 

-^  time  when  the  toll  was  est^blivbcdi  such  party  was  owner  of  the  soil, 

because  all  the  soil  within  the  ambit'df  Jthe  manor  in  ancient  times  belonged  to 

the  lord.     This,  I  believe,  was  historid^ly^'tine,  and,  although  the  lord  has  parted 

with  his  soil  over  which  the  road  passek.-'h^  ^^y  ^^ve  reserved  to  himself  the 

toll  that  was  paid  for  the  use  of  the  road,  lant!  then  the  toll  traverse  had  a  legal 

commencement.     The  case  of  TVimnm  v.  Wutghofd  has  been  cited,  in  whicli  it 

is  reported  that  the  court  said,  that  the  toU  couid  not  be  supported,  because  it 

went  to  deprive  the  subject  of  his  common  right  ajlld*y$^ritance  to  pass  through 

the  king's  highway,  wF^ich  right  of  passage  was  befofe-^ll  prescriptions,  and 

ihare,  674,  is  referred  to,  where  this  doctrine  is  certailily  to.be  found.     But  in 

the  same  case,  as  reported  in  Cro,  Eliz.  710,  this  appe&rf  ^.^^v®  heen  the 

opinion  of  Popluan^  C.  J.  only,  and  Gaudy  and  Clench^  justbeis'say  in  respect 

as  it  might  have  a  lawful  begiiming,  it  is  well  enough  without  shoiiritig  it.     It  \h 

not  true,  that  public  roads  must  have  preceded  all  prescription.     Public  roads 

are  created  every  day  by  new  dedication  of  ways  to  tlie  public  use.     These 

axe  either  absolute  or  qualified  dedications,  as  on  payment  of  toll,  or  having 

a  right  to  keep  gates  across  them.     In  Lord  Pttham  v.  Pickersgill^  Bui' 

ler,  J.   considered  the  prescriptive  and  public  right  as   coeval.     For  these 

reasons,  I  think  that  the  plea  is  good,  and  consequendy,  that  this  rule  must 

le  discharged* 

Rule  dischaiged. 


•2«]  •REX  V.  HALL. 

The  office  of  register  and  clerk  of  the  court  of  request,  which  was  created  by  statute,  in  the  city 
of  Brittal,  im  not  an  office  wiihtn  the  meaning  of  ihe  9  Anne^  e.  SO,  and  therefore  judgment 
having  been  given  for  the  defendant  lipon  a  pf  tsonvwte  for  vaing  that  office :  Held,  ihat  he 
not  entitled  to  coata. 


JuDGXENT  in  this  case  having  been  given  for  the  defendant,  (on/e,  123,)  and 
die  master  having  refused  to  allow  the  defendant  his  costs,  on  the  ground,  that 
the  office  in  question  was  not  a  corporate  office,  and,  therefore,  not  within  the 
statute  of  the  9  Anne,  c.  20, 

Adam  now  moved  that  the  master  should  proceed  to  tax  the  defendant  his 
coets,  and  he  contended,  that,  inasmuch  as  the  office  of  register  and  clerk  of  the 
Court  of  Bequest  in  Bristol  was  an  office  in  a  town  corporate,  it  was  within 
the  words  of  the  statute.  The  case  of  Rex  v.  Williams,  I  Burr.  402,  does  not 
apply,  because  in  that  case  the  judgment  proceeded,  on  the  nound,  that  tliere 
was  no  charge  of  usurping  the  office  of  bailiff.  In  Bex  v.  Wallis,  5  T,  R,  375, 
the  prosecutor  of  a  quo  warranto  information  against  a  constable  of  Birming' 
fumt,  was  held  not  to  be  entided  to  costs  imder  the  statute  9  Anne,  c.  20,  on 
the  ground,  that  the  statute  only  extended  to  offices  in  towns  corporate ;  now  in 
this  case,  Bristol  is  a  city  and  a  town  corporate. 

AraoTTy  C.  J.  The  statute  9  Anne,  c.  20.  is  entitled  "  An  act  for  rendering 
the  proceedings  upon  writs  of  mandamus,  and  informations  in  the  nature  of  a 
quo  warranto,  more  speedy  and  effectual,  and  for  the  more  easy  trying  and 
«o9an  determining  the  rights  of  offices  and  ^franchises  in  corporations  and 
-^  boroughs.^  And  the  preamble  recites,  that  divers  persons  had  of  late 
niegaOv  intruded  themselves  into,  and  had  taken  upon  themselves  to  execute 
the  omces  of  mayors,  bailiffs,  portreeves,  and  other  offices,  within  cities,  towns 
corporate,  boroughs  and  places  within  Oreat  Britain.*^    The  act  then  proceeds 
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Vo  enact  the  remedies.  Now  it  has  been  held,  in  Tie  King  v.  WaUU^  that  the 
yfOT^  places  in  this  act  must  mean  places  gusdanlgpuris  with  those  before 
mentioned,  and,  therefore,  that  Birmingham^  nc^  Beuig  either  a  city  or  town 
ocrporate,  was  not  a  place  within  the  act;  and.I.  am  of  opinion,  that  the  terms 
^  other  offices*'  iQUst  mean  offices  Husdem  ^eMii  with  those  before  mentioned, 
which  are  all  corporate  offices.  Here  Uie'^JBee  of  a  commissioner  of  a  court 
of  request  is  not  a  corporate  office^  .flndT' jUlat  being  so,  the  defendant  is  not 
cntided  to  his  costs,  under  9  ^nn,  C;>*«26. 

^  '•  l\'"  Rule  refused. 


DOE  denv  v^^AVID  JONES  et  al  v.  HUGH  JONES. 


By  marriage  aettlemeoj,  oirtain  premises  were  oonTeyed  to  trustees  and  their  heirs  and  asswns, 
to  the  use  of  tboifaiiief  and  mother  of  the  intended  husband,  for  their  lives  and  the  iiie  of  the 
surrivor ;  regiaij4p»to  the  use  of  the  intended  husband  and  wife,  and  their  assigns,  for  their 
joint  lives  ^nd  tm  tife  of  the  survivor ;  remainder  to  the  use  of  the  trustees,  to  preserve  con- 
tingent remaiilSdera  during  the  life  of  the  intended  husband  and  wife,  and  the  survivor ;  re- 
mamder  to  the  use  of  the  neirs  of  the  husband,  by  his  intended  wife :  Held,  that,  under  this 
deed,  the  husband  took  an  estate  for  life  and  an  estate  tail  in  remainder,  and  consequently 
that  he  could  not,  when  in  possession  of  his  life  estate,  discontinue  the  estate  tail,  by  granting 
a  lease  for  lives  with  livery  of  seisin.  For  discontinuance  can  be  made  only  by  tenant  in  tau 
in  possession. 

Ejectment  on  the  demise  of  David  Jones^  gent  and  Jant  his  wife,  for 
premises  situated  in  the  parish  of  Pencory,  in  the  county  of  Carmarthen.  At 
the  trial  before  Bay  ley,  J.,  at  the  last  Hertford  assizes,  it  *  appeared,  that  rMoo 
the  lessor  of  the  plaintiff,  Jane  Jones,  was  one  of  the  two  daughters  and  ^ 
co-heirs  of  TTumuu  Evans,  of  Ddoynant,  in  the  county  of  Carmarthen.  By 
marriage  settlement,  made  on  the  marriage  of  the  latter  with  Martha,  the  mother 
of  Jane  Jones,  in  the  year  1777,  between  Evan  Samuel  and  Catherine  his  wife, 
and  the  said  TTunnas  Evans  their  son,  of  the  first  part,  John  David  and  Martha 
his  daughter,  of  the  second  part,  and  HUHam  David  and  Evan  ffilliams  of  the 
third  part,  the  said  Evan  Samuel  and  Catherine  his  wife,  and  the  said  Thomas 
Evans,  granted,  bargained,  and  sold  unto  the  said  fF.  David  and  E.  Williams, 
in  possession,  and  to  their  heirs  and  assigns,  all  the  hereditaments  and  premises 
in  question,  by  the  name  of  Ddoynant,  to  hold  to  the  said  fFUHam  David  and 
Evan  fFilliams,  and  the  survivor  of  them,  and  his  heirs,  to  the  immediate  use 
and  behoof  of  Evan  Samuel  and  Catherine  his  wife,  and  their  heirs  and  assigns 
for  their  lives,  and  for  the  life  of  the  survivor,  remainder  to  the  use  of  the  said 
Thomas  Evans  and  Martha  his  intended  wife,  and  their  assigns,  for  their  joint 
lives,  and  the  life  of  the  survivor  of  them,  remainder  to  use  of  said  WiUiafn 
David  and  Evan  Williams,  and  their  heirs,  for  the  joint  lives  of  the  said  Tltomas 
Evann  and  Martha  his  intended  wife,  and  the  life  of  the  survivor  of  them,  upon 
trust,  to  preserve  contingent  remainders,  remainder  to  the  use  of  William  Davids 
his  executors,  inc.  for  600  years,  to  raise  the  sum  of  40/.,  to  be  paid  amongst 
the  younger  child  or  children  of  the  said  Th&mas  Evans,  as  therein  mentioned, 
remainder  to  the  use  of  the  heirs  of  the  said  T.  Evans,  on  the  body  of  the  said 
Martha,  lawfully  to  be  begotten,  remainder  to  the  use  of  Tlwmas  Evcms,  his 
heirs  and  assigns  forever."  The  marriage  took  effect  between  Thomas  Evans 
*and  Martha,  and  afler  the  death  of  E.  Samuel  and  Catherine  his  wife,  r^nAn 
Tfiomas  Evans  came  into  possession  of  the  premises  in  question,  and  ^ 
died  on  the  25th  March,  1817,  leaving  issue  Jane,  the  wife  of  David  Jones,  one 
of  the  lessors  of  the  plaintiff,  and  Margaret,  who  was  married  to  the  defendant, 
jflugh  Jones.  Martha,  the  wife  of  T.  Evans,  died  before  1811.  About  the 
year  1802,  TTwmas  Evans  let  the  premises  in  question  to  the  defendant,  and 
the  latter  held  and  occupied  the  same  as  tenant  from  year  to  year,  at  a  rent  of 
16/.    On  the  6th  of  May,  1811,  whilst  the  defendant  was  so  in  possession  of 
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the  pTeiBises,  Thoma»  HvanB,  by  deed  of  that  date,  demised  thie  premses  in 
qaestion  to  the  defendant,  for  three  lives,  at  a  yearly  rent  of  16/.,  subject  to  a 
deduction  of  2/.  10«.  a  year,  by  way  of  annuity  in  fee  to  the  then  wife  of  the 
defendant,  and  livery  of  seisin  of  the  premises  was  delivered  by  TViomas  Evans 
to  the  defendant,  and  a  memorandum  thereof  was  indorsed  upon  the  lease,  and 
the  rent  was  paid  by  the  defendant  to  Thomas  Evans  during  his  life.  The 
learned  judge  was  of  opinion,  for  reasons  which  it  is  unnecessary  to  state,  that 
the  lease  was  void  by  32  Hen.  8.  c.  28.  It  was  then  objected,  on  the  part  of 
the  defendant,  that  an  ejectment  would  not  lie,  inasmuch  as  the  lease  having 
been  accompanied  with  livery  of  seisin,  operated  as  a  discontinuance  of  the 
estate  tail,  and  if  so,  the  only  remedy  was  by  formedon.  The  learned  judge, 
upon  that  point,  directed  a  nonsuit,  but  reserved  Ubertv  to  the  plaintiff  to  move 
to  enter  a  verdict.  A  rule  nisi  having  been  obtained  for  that  purpose  in  last 
Miehaelmas  term, 

IF.  E.  Taunian^  Sir  fF.  Owen^  and  i?.  V.  Richards  now  showed  cause. 
*2411  '^^^'^  ^^  ^  discontinuance  of  the  *estate  tail,  and,  consequently,  an 
J  ejectment  is  not  maintainable.  Discontinuance  is  defined  by  Lord  Cokt^ 
Co.  LUt.  325,  a.  to  be  *'  an  alienation  made  or  suffered  by  tenant  in  tail,  or  by 
any  that  is  seised  in  autre  droits  whereby  the  issue  in  tail,  or  tlie  heir  or  suc« 
oessor,  or  those  in  reversion  or  remainder,  are  driven  to  ^eir  action,  and  can- 
not enter.*'  Now  here,  Thomas  Evansj  the  tenant  in  tail,  by  executing  the 
lease  and  giving  livery  of  seisin,  has  made  an  alienation,  so  as  to  bar  his  heirs 
of  the  right  of  entry.  [BayUy^  J.  He  was  only  tenant  in  tail  in  remainder, 
and,  consequendy,  coula  not  work  a  discontinuance.]  The  estate  for  life  merged 
in  the  estate  tail,  and,  by  the  union  of  the  two,  he  became  tenant  in  tail  in  pos- 
session. It  is  true,  that  in  Coulson  v.  Coulson^  2  ^k,  246,  the  Court  of  K. 
B.  were  of  opinion,  that,  upon  a  demise  similarly  worded,  the  devisee  took 
only  an  estate  for  life,  not  meived  by  the  devise  to  the  heirs  of  his  body,  and  an 
estate  tail  in  remainder.  In  Ihokerv,  Hooker^  Rep.  temp.  Hardw.  13,  however, 
lands  were  conveyed  to  tlie  use  of  A.  and  his  wife  for  life ;  remainder  to  the 
use  of  B.J  the  son  of  A.^  for  his  life :  remainder  to  the  first  and  other  sons  of 
B.  in  tail;  remainder  to  his  daughters  in  tail;  remainder  to  .4.  in  fee.  A.  and 
his  wife  having  died  in  the  lifetime  of  B.^  and  B,  having  died  without  issue, 
leaving  a  wife.  Lord  Hardwieke^  with  one  of  the  judges  of  the  Court  of  K.  B., 
was  of  opinion,  that  the  estate  for  life  in  B.  was  meig^,  by  the  descent  of  the  in- 
heritance, upon  him,  and  the  contingent  remainder  destroyed ;  and,  consequently, 
that  the  wife  was  entitled  to  dower.  [AbboU  C.  J.  There  were  no  trustees 
in  that  case,  and  therefore  nothing  to  prevent  the  union  of  the  two  estates; 
*2421  '^^'^  Utieit  is  a  vested  remainder  interposed  between  the  estate  for  life, 
-*  and  the  estate  tail ;  to  liken  the  two  cases,  would  be  to  say,  that  trustees 
to  preserve  contingent  remainders  are  utterly  useless.]  It  has  been  made  a 
matter  of  doubt,  whether  such  a  remainder  as  this  to  trustees,  to  preserve  con- 
tingent remainders,  be  not  a  contingent,  and  not  a  vested  remainder. 

Abiott,  C.  J.  I  am  of  opinion  that  TTiomas  Evans  took  only  an  estate 
tail  in  remainder,  and  not  in  possession,  in  the  premises  in  question,  and  conse- 
quently that  there  was  no  discontinuance.  In  Coulson  v.  Coulaon^  2  Str, 
1125,  and  Hodgson  v.  Ambrose^  Doug.  337,  there  was  interposed  between  the 
estate  for  life  and  the  estate  tail  in  remainder,  an  estate  to  trustees,  to  preserve 
contingent  remainders;  and  it  was  held,  that  by  reason  of  the  intervening  estate 
between  the  devise  for  life  and  the  subsequent  limitation  to  the  heirs  of  the 
body,  the  devisee  took  an  estate  for  life,  not  merged  by  the  devise  to  the  heirs 
of  his  body,  and  an  estate  tail  in  remainder.  In  Measure  v.  Gee,  5  B.  4*  A. 
910,  the  question  proposed  to  us  upon  a  devise  in  similar  words,  was,  whether 
die  devisee  took  an  estate  tail  in  remainder,  or  an  estate  in  fee  in  remainder  ? 
It  ^48  not  contended  that  it  was  an  estate  tail  in  possession.  These  are 
aathorities  to  show,  that  in  this  case  Thomas  Evans  had  only  an  estate  for  life 
m  possession,  and  an  estate  tail  in  remainder;  and  that  being  so,  then  the  ques- 
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tion  arises,  who  can  make  a  discontinuanoe?  Now  tfa»  power  of  71  JEvanM  as 
to  that,  is  precisely  the  sanse  as  if  he  bad  been  tenant  in  tail  in  remainder,  and 
the  life  estate  had  been  in  a  third  person,  and  Feck  v.  Channel,  Cro.  EHz.  827, 
and  ^Driver  t.  Hueeey^  I  H.  Bl,  269,  are  autliorities  to  show  that  then  r«243 
he  could  not  work  a  discontinuance,  it  being  a  general  rule,  that  none  *- 
shall  make  a  discontinuance  but  he  who  is  seised  of  an  estate  tail  in  possession. 
I  am,  therefore,  clearly  of  opinion,  that  in  this  case  there  was  no  diaoontinuanoe, 
and  Uiat  this  rule  should.be  made  absolute. 

Baylby,  J.  I  am  of  opinion,  upon  the  authorities  eited  by  my  Lord  Chief 
Justice,  that  Thomae  Evans  was  seised  of  an  estate  for  hfe,  and  an  estate  tail 
in  remainder.  I  am  also  of  opinion,  upon  the  authority  of  Peck  t.  Channel^ 
Bredon^e  caae,  I  Ch.  76,  and  Hunt  v.  Bum,  1  Salk.  244,  ^t  there  was  no 
discontinuance,  because  he  was  not  tenant  in  tail  in  poesession. 

HoLBOYD,  J.  Upon  the  authorities  referred  to,  I  am  of  opinion,  that  the 
granting  of  the  lease  for  lives  by  Thomas  Evans  did  not  operate  as  a  discon- 
tinuance of  the  estate  tail,  because  he  was  not  tenant  in  tail  in  possession.  It 
is  established  by  the  rule  laid  down  in  HhtUekfs  case,  1  Co.  98,  that  where  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate  for  life,  and  in  the  same 
conveyance,  an  estate  is  limited  either  immediately  or  mediately  to  his  heirs  in 
fee  or  in  tail,  the  word  heirs  is  a  word  of  limitation  of  the  estate,  and  not  of 
purchase.  Where  the  subsequent  limitation  to  the  heirs  follows  immediately 
the  estate  for  life,  it  then  becomes  executed  in  the  ancestor,  forming,  by  its 
union  with  the  estate  for  life,  one  estate  of  inheritance  in  possession;  but  where 
such  limitation  is  mediate  and  another  estate  intervenes,  it  is  then  a  remainder 
vested  in  the  ancestor  who  takes  the  freehold,  not  to  be  executed  in  possessicm 
till  after  *the  determination  of  the  preceding  mesne  estate.  Now,  in  this  rttoAA 
case,  there  is  interposed  between  the  estate  for  life  and  the  estate  tail  in  i- 
remainder,  an  estate  to  trustees,  to  preserve  contingent  remainders;  that  being  a 
remainder  limited  to  persons  in  esse,  and  who  are  ascertained,  is  capable  of 
taking  effect  in  possession,  and  is  therefore  a  vested  remainder,  as  was  decided 
in  Smith  on  the  demise  of  Dormer  v.  Fackhurst,  8  wf/i.  185.  The  inter- 
vention of  such  an  estate  prevents  the  union  of  the  estate  for  life  with  the 
estate  tail.  If,  indeed,  the  intervening  limitation  between  the  estate  for  life  and 
the  estate  to  the  heire  was  contingent,  even  then  the  estate  for  life  would  not  be 
merged,  because,  if  it  were,  the  intervening  limitation  would  be  thereby 
destroyed ;  but  the  two  estates  would  unite,  and  be  executed  in  the  ancestor,  only 
until  the  intervening  limitation  became  vested  by  the  happening  of  the  contin- 
Ecncy ;  and  then  they  would  open  and  become  separate,  in  order  to  admit  thai 
Umitation.  Here  the  interposed  estate  ia  a  vested  remainder,  and  prevents  the 
union  of  the  estate  for  life  with  the  estate  tail,  wherefore  T,  Evans  had  only 
an  estate  tail  in  remainder,  and  not  in  possession;  and,  consequendy,  he  couk* 
not  make  a  discontinuance.    The  rule  must,  tlierefore,  be  made  absolute. 

Best,  J.  concurred. 

Rule  absolute.t 

RussM  and  APMahon  were  to  have  argued  in  support  of  the  rule. 

t  See  lait.  t.  658.,  and  TVsiwIaui  ▼.  Zoim,  Cr»,  Bl,  56.,  where  a  leaae  for  three  lives  made 
by  t«Daot  for  liie  and  rwnaiiidar-iaaa  in  tail,  waa  hsld  to  ba  no  discontinuance. 
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•245]  ^BALDWIN  et  al.  v.  RICHARDSON  et  aL 

Where  the  traveller  of  ul.»  e  tradesman,  raeeWed  in  the  oonne  of  bueineM  e  prominory  note, 
which  he  deUvered  to  his  master  without  indorsing  it.  and  the  note  having  been  returned  to 
A.  dishonored,  the  latter  not  knowing  the  address  of  the  next  preceding  indorser,  wrote  to 
hie  traveller,  who  was  then  absent  from  home,  to  inquire  respecting  it :  Held,  that  A,  was 
not  guilt]r  of  laches,  sithougb  several  days  elspsed  before  he  received  an  answer  and  gave 
notice  lo  the  next  partjr,  as  be  had  used  due  diligence  in  asof  rtaimqg  his  address. 

AflBDiiraT  by  the  indorsee  against  the  mdoraer  of  a  promiasoiy  note.  Plea, 
the  general  issue.  Upon  the  trial  before  Abbott^  G.  J.,  at  fte  Otnldhall  sittings 
after  last  temiy  it  appeared  in  evidence  that  the  note  was  indorsed  by  the  de- 
feadants  to  the  plaintiffs ;  and  that  it  was  afterwards,  with  the  indorsement  of 
the  latter  upon  it,  delivered  by  their  traveller  to  the  traveller  of  one  E,  Waller 
of  Jjtiion^  in  Betlford9hire,  who  delivered  it  to  his  master,  but  did  not  indorse  it. 
E.  iV,  paid  it  into  the  hands  of  the  Bedford  bankers,  who  transmitted  it  to 
their  correspondents  in  Lotidon.  The  note  became  due  on  the  third  of  Aprils 
and  was  dishonored.  E.  W.  received  notice  of  the  dishonor  on  the  6th  of  AprUy 
to  which  no  objection  was  made ;  but  not  knowing  from  whom  his  traveller 
received  the  note,  wrote  to  him,  then  at  Edinburgh^  upon  the  subject.  The 
letter  reached  EdMmrgh  on  the  10th,  and  the  traveller  immediately  wrote  to 
the  plaintiffs  in  London.  The  plaintiffs,  on  the  receipt  of  that  letter  on  the 
14th  of  Jiprilf  wrote  to  E.  fF.,  desiring  him  to  forward  the  note  to  them, 
which  he  did;  and  on  the  16th  of  Jipril  they  sent  notice  of  the  dishonor  to  the 
defendants.  Upon  these  facts,  it  was  contended  for  the  defendants  that  they 
were  dischaiged  by  the  laches  of  E,  W,^  who  suffered  so  long  a  time  to  elapse 
between  receiving  and  giving  notice  of  the  dishonor  of  the  note.  The  Ixnd 
_.g-|  Chief  Justiee  thcmffht  *&at  due  diligence  had  been  exercised,  and  the 
^  plaintiff  had  a  verdict.    And  now, 

Denaum  moved  for  a  new  trial,  and  contended  that  E.  W.  must,  for  the 
porpoees  of  this  case,  be  taken  to  have  known  the  residence  of  the  next  pre- 
ceding indoTser:  that  knowledge  being  within  his  reach,  inasmuch  as  his  travel- 
ler, who  received  the  note,  would  doubtless  know  of  whom  he  took  it.  And 
if  E*  W.  disabled  himself  from  giving  due  notice  to  the  preceding  indorser,  by 
neglecting  to  inform  himself  of  his  ^ress,  that  is  a  species  of  negligence  for 
wUch  be  must  be  equally  responsible  as  if  he  had  known  the  address  but  had 
neglected  to  give  notice.  If  the  contrary  should  be  determined,  it  would  be 
difficult  to  put  any  limit  to  the  time  allowed  for  inquiries;  for,  if  the  holder  of 
the  note  might  send  to  Edinburgh  for  information,  why  miffht  he  not  by  the 
same  rule  send  to  any  far  more  distant  place  ?  The  case  of  Maieman  v.  Joaph^ 
l2Ea^9  433,  may  be  distinguished  from  the  present:  there  it  did  not  appear 
that  the  plaintiff  could  have  obtained  earlier  information  as  to  the  defendant's 
place  of  residence ;  here,  E*  fV,  must  be  considered  as  identified  with  his  ser- 
vant who  received  the  note,  and  to  have  had  all  the  information  which  was  in 
the  possession  of  the  latter. 

Per  Curiam^  If  we  yielded  to  this  application,  we  shoald  be  laying  down  a 
new  rule  respecting  the  notice  to  be  given  of  the  dishonor  of  biUs  of  exchange 
and  promissory  notes,  which  would  tend  to  restrain  the  dreulation  of  those 
M^.-i  instruments:  an  effect  which  ought  ^certainly  to  be  avoided.  The 
^  general  rule  upon  this  point  is,  that  each  party  must  give  notice  as  soon 
as  he  reasonably  can.  Now  had  this  note  been  received  by  E.  W.  in  payment 
of  a  debt,  from  a  person  who  did  not  indorse  it,  aU  that  is  required  by  the  law 
of  merchants  would  be  satisfied  by  inquiring  in  due  time  of  that  person  fironl 
whom  he  received  it,  and  sending  notice  accordingly.  The  eireumstance  of 
the  note  having  been  received  by  the  traveller  of  E.  W,  cannot  make  any  sub* 
ttaotial  difference.  There  is  not,  therefore,  any  gnwnd  for  disturbing  the  vcr- 
<lict  in  this  case. 

Rule  refused. 

Vol.  vm. — li 
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JOHNSON  V.  LINDSAY. 

A  bankrupt  having  obtained  hia  certificate  before  the  riaing  of  the  court  on  the  day  when  the 
aecond  $eire  facias  against  the  bail  waa  returnable,  the  court  ordered  an  exoneretur  lo  be 
entered  on  the  bail-piece. 

WioHTXAN  obtained  a  rale  to  enter  an  exoneretur  on  the  bail-piece,  tne  de- 
fendant, a  bankrupt,  having  obtained  his  certificate  before  the  rising  of  the  court 
on  the  day  when  the  second  tcire/aciiu  was  returnable. 

Marryat  showed  cause,  and  contended,  that  the  bail  were  bound  to  make 
their  application,  and  obtain  an  exoneretur^  before  the  time  for  rendering  the 
principal  expired;  but  they  did  not  apply  until  afler  in  this  instance. 

Pftghtmanf  conUfa,  rdied  upon  the  case  of  Manmn  v.  Partridge^  14 
East.  599. 

*Per  Curiam.    That  case  caimot  be  distinguished  in  principle  from  r«o4Q 
the  present.     The  rule  must,  therefore,  be  ma£  absolute  upon  payment  ^ 
of  costs. 

Rule  absolute. 


PITTAM  V.  B.  POSTER  and  JOHN  NORRIS,  and  MARY  his  wife. 

Where  an  action  was  brought  against  A,  and  B.,  and  C  his  wife,  upon  a  joint  promissory  note, 
made  by  A.  and  C.  before  her  marriage,  and  the  promise  waa  laid  by  A,  and  C.  l>efore  her 
marriage,  and  defendanta  pleaded  the  statute  of  limitationa,  whereupon  issue  woe  joined : 
Held,  that  an  acknowledgment  of  the  note  by  A,  within  six  years,  but  after  the  intermarriage 
of  B.  and  C,  was  not  evidence  to  support  the  issue. 

AssuMPsrr  on  a  promissory  note  made  in  1814,  by  Poster  and  Mary  Norris, 
dum  sola,  payable  on  demandi  and  delivered  by  them  to  the  plaintiff,  laying  the 
promise  to  pay  it  by  Foster  and  Mary,  dum  sola.  There  were  also  the  com- 
mon money  counts,  in  which  the  promises  were  laid  in  the  same  manner. 
Plea,  actio  non  acerevit  infra  sex  annos:  issue  thereon.  At  the  trial  before 
Holroyd,  J.,  at  the  last  Summer  assizes  for  Northamptonshire^  it  appeared  in 
evidence,  that  the  note  was  made  more  than  six  yean  before  the  action  was 
brought,  and  that  Maru  Norris  had  been  married  more  than  six  years  before 
that  time.  The  plaintiff  relied  upon  an  acknowledgment  of  the  debt  made  by 
Foster  within  six  years.  It  was  objected  for  the  defendants,  that  the  evidence 
of  such  an  acknowledgment  was  not  admissible,  the  promises  being  laid  by 
Foster  and  Mary,  dum  sola.  Holroyd,  J.  received  the  evidence,  and  left  it  to 
the  jury  to  say,  whether  they  believed  it;  and  a  verdict  having  been  found  for 
the  plaintiff,  he  gave  the  defendants  leave  to  move  to  enter  a  nonsuit.  A  rule 
was  obtained  accordingly  in  the  last  term ;  against  which, 

'^Reader  and  Adams  now  showed  cause.  The  all^tion  that  the  r«o4g 
promise  was  made  by  Mary  Norris,  dum  sola,  was  perfectly  immate-  ^ 
rial.  It  can  only  be  considered  as  a  promise  stated  to  have  been  made  before 
a  particular  time ;  which  is  of  no  importance  here,  the  acknowledgment  by  the 
other  joint-maker  of  the  note  having  taken  the  case  out  of  the  statute  of  limita- 
tions. [Bayley,  J.  In  an  action  by  an  executor  upon  promises  made  to  the 
testator,  evidence  of  a  promise  to  the  executor  wiU  not  support  the  issue.] 
That  case  is  very  different.  There  the  party  might  be  misled  in  his  defence, 
which  could  not  happen  here.  [  Abbott,  C.  J.  There  is  this  difficulty ;  a 
promise  by  the  wife  aher  marriage  would  not  be  available ;  now  she,  having  been 
married  more  than  six  years,  pleads  the  statute  of  limitations.]  If  that  be  con- 
clusive, then  in  all  cases  where  a  feme  joint-maker  of  a  promissory  note  marries, 
that  circumstance  is,  afler  six  years,  a  womplete  bar  to  any  action  on  the  note 
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unless  the  husband  aoknowledges  it.  The  case  of  Whitcomb  v.  Whitings  2. 
Doug,  652,  certainly  does  not  entirely  solve  the  difficulty,  but  it  shows  strongly 
the  effect  of  an  acknowledgement  by  one  of  several  makers  of  a  note.  There 
the  note  was  joint  and  several ;  and  it  was  held,  tliat  an  acknowledgment  by 
one  not  sued,  bound  another  party  sued  alone  upon  the  note.  Here,  it  is  true 
that  the  husband,  who  is  not  a  party  to  the  note,  will  be  affected  by  the  promise ; 
but  when  he  married,  he  took  his  wife  with  all  her  legal  liabilities.  If  she  had 
remained  sole,  she  would  now  have  been  liable  to  be  sued :  if  she  survives  her 
husband,  she  may  be  rendered  liable  by  an  acknowledgment  by  Foster.  There 
*2501  ^^^  ^^^  ^^^  appear  *to  be  any  sufficient  reason  to  say  that  the  action 

-^  shall  be  barred  in  the  interim. 
Marriott^  contra.  It  cannot  be  disputed,  that  a  promise  by  one  of  several 
joint  contractors  takes  a  case  out  of  the  statute  of  limitations  as  to  the  otliers ; 
but  it  is  equally  cledr,  that  the  implied  promise  laid  against  the  others  must  be 
stated  to  have  been  made  at  a  time  when  they  were  capable  of  making  an 
express  promise.     (He  was  stopped  by  the  Court.) 

Abbott,  C.  J.  This  question  depends  upon  the  form  of  the  promise  laid  in 
the  declaratitm ;  that  is  not  immaterial,  because  a  promise  made  by  the  wife 
ailer  marriage  would  not  be  available.  Then  the  question  is,  whether  an 
acknowledgment  made  within  six  years  operates  as  a  new  substantive  promise, 
or  draws  down  the  original  promise  to  the  time  when  the  acknowledgment  is 
%ade.  In  Ihint  v.  Parker^  1  B.  fy  A,  93,  Lord  Ettenborough  says,  that  in 
actions  of  assumpsit  an  acknowledgment  of  the  debt  is  evidence  of  a  fresh  promise. 
If  that  be  not  so,  but  on  the  contrary  the  acknowledgment  is  to  have  the  effect 
of  drawing  down  the  original  promise,  then  in  an  action  by  an  executor,  upon 
promises  made  to  the  testator,  evidence  of  a  promise  made  to  the  executor  would 
•rapport  the  issue.  But  the  reverse  of  this  proposition  was  decided  in  Greene 
V.  Crantf  2  Ld.  Raym.  1 101.  That  was  an  action  of  assumpsit  by  an  executor, 
upon  promises  to  Uie  testator.  Defendant  pleaded  non-assumpsit  ir^ra  sex 
annoa  ;  and  upon  evidence  it  appeared,  that  afler  the  death  of  the  testator,  and 
^^.-,   aAer  six  years  from  *the  time  of  the  contract,  defendant  acknowledged 

^  the  debt  to  the  executor,  and  promised  to  pay  it.  HoU,  C.  J.  delivered 
the  resolution  of  the  court,  and  said  that  they  wero  sdl  of  opinion  that  the  action 
could  not  be  maintained,  the  promise  being  made  to  the  executor,  and  so  out  of 
the  issue.  That  case  was  followed  by  several  others  of  the  same  kind,  which  it 
is  unnecessary  to  mention.  The  last  was  in  the  Court  of  Common  Pleas, 
Ward  v.  Hunter^  6  Taunt.  210 :  that  was  an  action  by  an  executrix,  on 
promises  made  to  the  testator ;  plea,  statute  of  limitations.  Plaintiff  relied  upon 
defendant's  having  said  to  her  that  the  testator  always  promised  not  to  distress 
him  for  the  money.  The  plaintiff  having  obtained  a  verdict,  a  motion  was  made 
to  enter  a  nonsuit;  and  the  court  said,  when  the  courts  determined  that  an 
acknowledgment  is  evidence  of  a  new  promise  then  made,  it  must  be  of  a 
promise  made  by  a  person  competent  to  make  it,  and  to  a  person  who  is  in  exist- 
ence to  receive  it ;  and  the  rule  for  a  nonsuit  was  made  absolute.  That  case 
was  determined  at  a  time  when  Lord  C.  J.  Gibbs  presided  in  the  Common 
Pleas,  than  whom  no  judge  was  ever  more  perfectly  acquainted  with  the  rules 
of  {heading.  It  is  not  necessary  to  go  through  the  other  cases ;  those  which 
have  been  already  mentioned  satisfy  me  that  the  statement  of  a  promise  by  the 
wife  before  marriage  is  not  an  immaterial  allegation.  The  marriage  of  a  woman 
who  is  one  of  several  joint-makers  of  a  note  may  create  great  difficulties  in 
suing;  but  when  such  difficulties  occur,  they  must  arise  from  the  fault 
of  the  holder  of  the  note  in  not  enforcing  payment  before  the  six  years  have 
expired. 
fAftol       ^Batlbt,  J.    This  was  an  action  on  a  joint  promise  made  by  a  man 

^  and  a  woman  before  her  marriage.  The  plea  was,  that  the  cause  of 
iction  did  not  aocme  within  six  years,  upon  which  issue  was  joined.  The  mar- 
"iage  of  the  woman  took  place  more  than  six  years  before  the  action  was  brought. 
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and  the  evidence  to  take  the  case  out  of  the  atatate  was  of  a  promise  by  the  man 
made  afto  the  marriage  of  the  feme.  But  the  declaration  being  upon  a  promise 
before  the  marriage,  the  evidence  did  not  sustain  the  issue.  There  was  a  case 
decided  in  TVinUy  term,  1818,  Munton  v.  Sculihorpe^  similar  in  principle  to 
those  cited  by  my  Lord  0.  J.  The  whole  of  them  clearly  show,  that  the  prom* 
ises  relied  upon  ir  Uiis  case  were  not  parcel  of  the  issue,  and,  therefore,  could 
not  be  any  answer  to  the  plea  of  the  statute  of  limitations. 

HoLROTD,  J.  I  am  of  opinion  that  there  was  no  evidence  to  take  this  case 
out  of  the  statute  of  limitations  applicable  to  the  issue  upon  the  record.  The 
declaration  dosh  not  state  a  promise  by  all  the  defendants,  but  by  Fotter  and 
Mary  NorriSf  before  her  marriage.  Now  that  would  not  be  satisfied  by  evi- 
dence of  a  promise  by  Foster  and  John  Norris^  the  husband,  made  after  the 
marriage ;  and  a  promise  by  the  wife  after  marriage  would  not  be  binding.  The 
issue  is,  whether  the  cause  of  action  accrued  within  six  years ;  and  it  appeared 
diat  the  wife  liad  been  married  more  than  six  years  before  the  action  was  brought, 
so  that  there  could  not  have  been  a  promise  by  the  wife,  dum  sola,  wiUiin  six 
years,  as  the  declaration  alleged :  that  alone  would  be  decisive,  independent  of 
the  cases  of  Chreen^  v.  Crane^  and  Ward  v.  Hunier^  which  are  in  point. 

*Bkst,  J.     The  case  of  Ward  v.  HurUer  is  decisive  of  the  present  r««>eq 
question :  the  wife  oould  not  have  made  a  promise  within  the  six  years ;  ^      ' 
and,  therefore,  no  one  else  could  make  a  binding  promise  for  her. 

Rule  absolute. 


DOE  dem.  SADLER  tf.  DRING. 

A  etrtiofcri  will  lie  to  remove  an  ejectment  from  an  inferior  ooml. 

A  RUUB  had  been  obtainea  for  quashing  a  certiorari  which  had  issued  to 
remove  this  cause  from  the  inferior  court  of  the  city  of  Norwich. 

Marryat  showed  cause.  The  only  case  to  show  that  certiorari  does  not 
lie  to  remove  ejectment  is  IRghmore  v.  Barlow,  Barnes,  421.  In  cases  of 
attachment  in  the  mayor  s  court,  habeas  corpus  may  be  proper;  because  there 
is  a  custody,  either  actual  or  implied.  Here  there  was  neither,  and,  then,  the 
cause  may  be  removed  by  certiorari.  Cross  v.  Smith.  2  Ld.  Raym.  836  In 
THdd^s  Practice,  390,  6th  edition,  it  is  laid  down,  that  a  writ  of  certiorari  lies 
for  the  removal  of  all  causes  from  inferior  courts,  whether  die  defendant  has 
been  proceeded  against  by  aqnas  or  other  process;  but  that  habeas  corpu$ 
does  not 

Manning,  contra.  Unless  this  rule  be  made  absolute,  an  important  alteration 
will  be  made  in  the  practice  of  the  court;  for  plaintiffs  may  remove  causes  by 
certiorari,  and  will,  therefore,  be  enabled  to  remove  *ejectmcnt8,  which  r«o54 
they  cannot  otherwise  do.  In  CHlbert  on  Ejectmeni,  87,  it  is  said,  that  ^  ^ 
habeas  corpus  is  the  only  mode  of  removing  ejectments ;  and  Allen  v.  fbremmi, 
1  Sid.  313,  is  referred  to.  The  ease  in  Barnes  appears  to  be  the  only  instance 
of  the  removal  of  an  ejectment  by  certiorari,  and  there  the  writ  was  quashed. 

Abbott,  C.  J.  I  have  heard  nothing  to  convince  me  that  the  writ  of  certio- 
rari,  allowed  to  be  proper  in  other  cases,  is  improper  here.  If  the  defendant 
shall  not  enable  the  pbuntiir  to  go  on  here,  that  may  be  a  ground  for  a  pro^ 
eedendo. 

Baylet,  J.  The  writ  of  ceriiorari  is  most  beneficial  for  the  parties.  By 
habeas  corpus  nothing  is  removed  but  the  cause;  but  a  certiorari  removes  all 
die  proceedings ;  and  then  the  plaintiff  does  not  lose  the  benefit  of  what  was 
done  in  the  court  below 

Rule  dischaiged. 
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lo  ihe  mutter  of  ABRAHAM  FLINT,  Gent  One,  &c. 


Ao  atuiriMj  entering  a  plaint,  and  auing  out  proceaa  in  the  County  Coort,  during  the  ttin«  of 
bki  impnaonment,  is  within  the  meaning  of  12  G,  2.  c.  13.  a.  9,  and  liable  to  be  alruck  o^ 
the  roll. 

On  a  fonner  day  in  this  tenn,  a  rule  was  obtained,  calling  upon  Abraham 
FHnif  one  of  the  attorneys  of  this  court,  to  show  eause  why  he  should  not  be 
*255l  "^^^  ^^  ^^  ^^^«  ^^  acting  as  an  attorney  during  the  time  *of  his 
^  imprisonment  The  acts  chaiged  against  him  were,  entering  a  plaint  in 
repioTin  in  the  Comity  Court,  and  issuing  summonses,  dec.  in  that  oiuse,  at  a 
time  when  he  was  imprisoned  in  pursttance  of  the  sentence  of  the  Court  of 
Quarter  Sessions,  having  been  convicted  of  an  assault* 

JF.  E.  Taunl&n  (with  whom  was  OidnaH  Muiseli)  showed  cause.  Even 
supposing  that  the  acts  charged  were  really  done  by  the  defendant,  still  they  do 
not  amount  to  suing  out  process,  or  commencing  or  prosecuting  a  suit  in  a  court 
of  law  or  equity,  widttn  tlie  meaning  of  the  18  G.  2.  c.  13.  t.  9.t  That  clause 
being  highly  penal,  has  always  received  a  strict  construction.  Thus  it  has 
been  held  not  to  extend  to  the  undertaking  of  a  defence,  the  words  of  the  act 
being  *^ commence  or  prosecute.*'  Longman  v.  Rogers^  fVUies^  288,  Btrmta^ 
263.  S,  C.  And  upon  the  12th  section  of  the  act,  which  provides  diat 
the  0th  section  shall  not  extend  to  prevent  an  attorney  from  carrying  on  an 
acticHi  commenced  before  his  imprisonment,  it  has  been  held,  that  he  may 
M5A-1  'commence  proceedings  on  a  bail4N>ttd  taken  in  an  action  which  was 
^  begun  before  his  imprisonment.  Whetham  v.  Needham,  Barnes,  46. 
Unless,  therefore,  tlie  acts  which  have  been  done  clearly  fall  within  the  mean* 
ing  of  the  statute,  the  court  will  not  hold  this  person  liable  to  the  heavy  penalty 
which  it  imposes.  In  Cross  v.  Aoyf,  6  T.  R,  663,  it  was  said,  that  the  County 
Court  is  only  a  court  baron ;  and  m  DaHorCs  Sheriff,  tit.  County  Court,  it  is 
called  '*  in  a  manner  a  court  baron."  It  is  not,  then,  properly  speaking,  a  court 
of  law  or  equity,  within  the  meaning  of  the  12  G,  2.  c.  13.  s.  9.  (He  was  then 
about  to  proceed  to  the  merits,  when  an  arrangement  was  made  between  the 
parties  and  the  rule  was  discharged,  with  the  consent  of  the  mover.) 

Ailer  the  rule  was  disposed  of» 

Abbott,  C.  J.  said.  We  think  that  the  proper  course  has  been  adopted  in 
this  case;  for  the  question  raised  had  never  received  the  decision  of  the  court, 
and  the  punishment  inflicted  by  the  act  is  extremely  heavy.  It  is,  however, 
proper  to  state,  that  we  are  all  cleariy  of  opinion,  that  suing  out  process,  and 
entering  a  plaint  in  the  Coimty  Court,  is  within  the  meaning  of  the  12  G. 
2.  c.  13.  t.  9. 

t  By  chat  clanae  it  ia  enaeted,  "  That  from  and  after  the  24th  day  of  Jttfie,  1739,  no  attorney 
or  solicitor  who  ahall  be  a  prisoner  in  any  jail  or  prison,  or  within  the  limits,  rules,  or  liberties  of 
any  jail  or  prison,  shall,  during  bis  confinement  in  any  jail  or  prison,  or  within  the  limits,  &c.  in 
his  own  name,  or  in  the  name  of  any  other  attorney  or  solicitor,  sue  out  anv  writ  or  process,  or 
oommence  or  proaecate  any  action  or  suit  in  any  oourta  of  law  or  equity ;  ana  that  all  proceedings 
in  aach.actioo8  or  anita  ahall  be  void  and  of  none  eflfect ;  and  aucn  attornev  or  solicitor  so  com- 
mencing or  prosecuting  any  action  or  suit  as  aforesaid,  shall  be  struck  off  the  roll,  and  incapaci- 
tated from  acting  as  an  attorney  or  solicitor  for  the  future ;  and  any  attorney  or  solicitor  permitting 
or  inpowenng  any  each  attorney  or  aolicitor  as  aforesaid  to  commence  or  prosecute  any  action 
or  suit  in  hie  name,  ahall  ba  struck  off  the  roll,  and  incapacitaied  from  actwg  aa  an  aitoniey  of 
solicitor  for  the  future." 
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«HODGKINSON  et  aL  Aflngnees,  v.  TRAYERS.  [«257 


A  aepftrmte  comminion  lamng  i«iiad  aguiwt  A,,  and  a  joint  commianon  asainat  A.  and  B., 
the  anigneea  under  the  aeparate  Gommisaion  obtained  a  verdict  against  C.  The  court  ordered 
the  money  to  be  paid  into  court  until  a  petition  pending  before  the  Lord  Chancellor  to  super- 
sede  the  separate  commission  was  decided. 

The  plaintiffs  in  this  case  were  assignees,  under  a  separate  commission  of 
bankrupt,  issued  on  the  11th  Jultfj  1822,  against  one  Ortega  and  had  in  that 
character  obtained  a  verdict  against  the  defendant  for  1579/.  A  joint  commis- 
sion had  issued  against  Gregg^  and  Phene^  his  partner,  on  the  20&i  AuguMt^  in 
the  same  year.  A  petition  still  pending,  was  then  presented  to  the  Lord  Chan* 
cellor  for  the  purpose  of  superseding  the  separate  commission.  A  rule  nisi  on 
the  part  of  tlie  defendants  haying  been  obtained  by  Gatelee^  to  pay  the  damages 
recovered  into  court,  to  abide  the  event  of  that  petition. 

Scarlett  J  Crurruy^  and  F.  PoUoek  showed  cause,  and  contended,  that  the 
court  had  no  such  equitable  jurisdiction  as  tiiat  which  they  were  called  upon  to 
exercise.     But, 

Per  Curiam,  It  will  be  a  saving  of  great  expense  to  Uie  parties,  and  much 
more  beneficial  to  them,  if  we  make  this  rule  absdute,  than  if  we  send  them  to 
a  court  of  equity.  The  money  being  recovered  in  an  action  here,  we  have  the 
power  to  prevent  execution  going  for  it.  Let  the  rule  be  made  absolute  for 
paying  the  money  into  court. 

*By  agreement  between  the  parties,  the  rule  was  drawn  up  for  invest-   rMiifi 
ing  the  money  in  exchequer  bills,  and  depositing  them  in  a  banker's   ^ 
huids,  there  to  remain  until  the  petition  was  decided. 


Ex  parte  KRANS  et  al. 

Where  persons  detained,  without  anjr  warrant,  on  board  one  of  bis  majesty *s  ships  of  war,  on  a 
charj^e  of  smusglinff,  and  on  suspicion  of  murder,  were  brought  up  hj  writs  oXhabeaaearpuB, 
and  It  appeared  by  the  return  to  tnoae  writs,  and  to  a  eertwran  which  issued  at  the  aame  Ume, 
that  the  prisonera  might  be  guilt v  of  the  offences  imputed  to  them,  the  court  refused  to  dia« 
charge  them  out  of  custody,  and  committed  them  to  the  custody  of  the  marshal ;  in  order 
that  they  might  be  taken  before  aome  competent  authority,  to  be  examined  touching  the  mat- 
ters contained  in  the  returns,  and  to  be  further  dealt  with  according  to  law. 

On  a  former  day  in  this  term,  writs  of  habeas  corpus  had  been  obtained,  di» 
rected  to  fF,  M^Cullock^  the  captain  of  his  majesty's  ship,  Severn^  commanding 
him  to  bring  up  the  bodies  of  KranSf  and  21  other  persons  confined  on  board 
the  said  ship,  and  at  the  same  time  a  writ  of  certiorari  was  issued  to  the  mayor 
of  Dover  J  to  remove  into  this  court  any  proceedings  which  had  been  taken  be- 
fore him  connected  with  the  detention  of  the  parties.  On  this  day,  21  of  the 
prisoners  were  brought  up,  and  the  following  return  to  the  writs  of  habeas  cor^ 
pics  was  read:  «*I,  fF.  JkTCullock,  &c.  do  humbly  certify  to  this  honorable 
court,t  that  before  the  issuing  of  the  annexed  writs  of  habeas  corpus  to  me, 
that  is  to  say,  on  the  18th  day  o(  January ^  1823,  tiie  several  persons  mentioned 
in  the  said  writs  were  brought  on  board  nis  majesty's  said  ship,  Severn,  in  the 
Dovms,  by  the  directions  of  Henry  Nager,  lieutenant  in  his  majesty's  navy, 
and  having  the  command  of  the  Badger,  revenue  cutter,  and  left  there  for  safe 
custody,  until  an  opportunity  should  occur  of  taking  them  safe  to  London,  to  be 
there  dealt  with  according  to  law ;  having  been  *captured  in  a  smug-  r»ogg 
gling  cutter,  after  an  engagement  with  the  said  cutter,  Badger,  on  the  ^ 

t  The  usual  form  ia,  **  To  tha  court  of  our  lord  tht  king«  before  the  king  himself." 
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hif  h  seas,  by  the  said  H.  Nager^  the  said  smuggling  cutter  being  then  and  them 
laden  witli  half  ankera  of  spirits  and  other  contraband  goods :  and  on  suspicion 
of  the  murder  of  W,  CuUum^  a  deputed  mariner  of  the  said  revenue  cutter. 
Badger:  whose  bodies,  all  but  one  (namely,  A.  F.,  who  was  too  ill  to  be 
moved  at  the  time  of  the  coming  of  the  said  writs  to  me,  and  who  has  since 
died,)  I  have  ready,  as  by  the  said  writs  I  am  commanded.*' 

To  the  certiorari^  two  coroners'  inquests  were  returned,  one  held  upon  the 
body  of  IV.  Cuilunh  and  the  other  upon  the  bodies  of  three  persons  killed  on 
board  the  smuggling  cutter.  In  the  former,  the  verdict  was  wilful  murdei 
against  some  person  or  persons  unknown ;  and,  in  the  latter,  justifiable  homi- 
cide. The  depositions  of  the  witnesses  examined  before  the  coroner  were  also 
returned.  The  several  matters  returned  to  the  writs  of  habeas  corpus  and  cer- 
Horari  having  been  read, 

Brougham  and  Plait  contended,  that  they  were  insufficient  to  warrant  the 
farther  detention  of  the  prisoners.  No  evidence  at  all  has  been  produced  to 
connect  these  men  with  the  transactions  mentioned  in  the  returns  and  the  depo- 
sitions before  the  coroner.  The  coroner's  jury  returned  a  verdict  of  murder 
against  some  person  or  persons  unknown,  and  there  is  nothing  at  all  to  show 
that  these  men  were  in  any  way  implicated  in  the  offence.  Even  if  any  of 
them  had  been  identified,  and  the  veniict  had  been  returned  against  them,  the 
coroner  must  have  issued  his  warrant,  and  then  there  would  have  been  a  legal 
custody.  [Ben/ley,  J.  The  question  is,  whether,  if  there  be  any  thing  to  con- 
*260n  ^^^^  *^ese  men  with  the  offence,  the  court  must  dismiss  them,  or  send 
-^  them  before  a  magistrate  who  may  investigate  the  charge.]  The  court 
certainly  has  held  upon  a  return  to  a  habeas  corpus^  that  where  a  warrant  was 
defective,  still  if  the  court  were  put  in  possession  of  the  facts  by  the  depositions 
returned,  they  might  amend  the  warrant  and  recommit  the  prisoner,  Bex  v 
Marka^  3  East^  157 ;  but  there  the  individual  was  identified,  and  the  only 
question  was,  whether  a  statutory  offence  had  been  committed.  So,  in  Bex  v. 
Shebbeare^  1  J^tirr.  460,  the  defendant,  being  brought  up  by  habeas  corpus^  was 
committed  to  the  custody  of  the  marshal,  but  in  mat  case,  a  warrant  had  been 
granted  for  the  original  commitment  There  is  no  instance  where  the  court 
have  interfered  to  the  extent  now  proposed.  Here,  the  parties  have  never  been 
legally  in  custody,  or  even  if  the  detention  was  legal  at  the  commencement,  it 
has  become  illegal  by  its  unreasonable  continuation.  The  parties  had  been 
detained  from  the  13th  to  the  27th  of  January,  when  these  writs  issued,  with 
out  any  attempt  being  made  to  take  them  bemre  a  magistrate  for  examination. 
If  such  an  imprisonment  is  to  be  sanctioned,  it  might  in  like  manner  be  pro- 
tracted for  two  or  three  years.  In  that  case,  the  court  would  surely  dischaige 
the  prisoners ;  and  here  the  delay,  being  without  sufficient  cause,  is  equally 
illegal. 

Abbott,  C.  J.  My  opinion  in  this  case  is  founded  upon  the  return  to  the 
habeas  corpus^  and  upon  that  alone.  I  advert  to  the  proceedings  before  the 
*2611  ^'oi^®^9  merely  for  the  purpose  of  showing  that  they  confirm  the  ^return 
^  in  one  important  particular;  viz.  that  W.  Cullum  has  been  murdered. 
There  is  nothing  in  the  depositions  to  show,  that  there  may  not  exist  a  case  in 
which  these  parties  may  have  committed  the  crime.  If  we  saw  that  they  could 
not  be  guilty,  then  our  decision  might  be  different  It  has  been  said,  that  this 
is  a  novel  proceeding.  I  certainly  do  not  recollect  any  instance  of  a  writ  of 
habeas  corpus  to  bring  up  persons  who  were  in  custody  for  inquiry  only,  and 
if  we  could  see  that  these  persons  are  unlawfully  in  custody,  we  must  dischaige 
them.  But  nothing  of  that  kind  appears.  It  is  lawfiil  for  any  person  to  take 
into  custody  a  man  charged  with  felony,  and  keep  him  until  he  can  be  taker. 
before  a  magistrate.  It  is  contended,  however,  that  the  time  during  which  the 
prisoners  have  been  detained  is  unreasonable,  and  an  extreme  case  is  put  tc 
show  the  hardship  that  may  arise  if  any  unnecessary  detention  be  sanctioned 
The  detention  without  inquiry  may  continue  so  long  as  to  induce  us  to  think 
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that  the  original  citU8e  of  it  <!ould  not  be  valid,  or  worthy  of  any  further  invet* 
tigation,  and  then  we  should  think  it  our  duty  to  discharge  the  prisoners.  Thai 
is  the  only  way  in  which  a  detention  for  an  unreasonable  time  could  affect  our 
judgment.  Here,  we  cannot  even  say  that  any  unreasonable  time  has  elapsed 
since  the  prisoners  were  taken  into  custody.  They  were  captured  on  the  high 
sens,  and  placed  for  security  on  board  one  of  His  Majes^'s  ships  of  war. 
Their  numbers  are  considerable,  and  they  were  taken  as  smugglers.  It  is  not 
at  all  times  safe  to  land  so  many  persons  of  such  a  description.  In  this 
instance,  too,  it  was  thought  fit  that  they  should  be  brought  to  London^  there  to 
be  dealt  with  according  to  law.  Inasmuch,  then,  as  we  cannot  say  that  the 
^time  of  the  detention  has  been  unreasonable,  and  the  original  cause  of  r»oAo 
detainer  was  a  lawful  one,  viz.  the  suspicion  of  murder,  we  ought  not  ^ 
now  to  discharge  the  prisoners.  It  appears  to  me  that  our  proper  course  is, 
not  to  inquire  into  the  fects  of  the  ease,  whatever  may  be  our  power,  but  to 
commit  the  prisoners  to  the  custody  of  the  marshal  of  tlie  ManhiUaea  that  they 
may  afterwards  be  taken  before  a  magistrate,  who  may  investigate  the  chaige 
brought  against  them. 

The  oSier  judges  concurring,  the  following  rule  was  pronounced  by  te 
Court: 

^*  That  the  prisoners  be  committed  to  the  custody  of  the  marshal  of  the  Man 
fhabea  of  this  Court,  in  order  that  they  may  respectively  be  taken  at  the  first 
convenient  opportunity  before  some  competent  authority,  to  be  examined  touclb 
ing  the  matters  contained  in  the  return  to  the  writs  of  habeas  eorpu$  and  certich 
rari  respectively,  and  to  be  further  dealt  with  according  to  law.*' 


PICKERING  V.  NOYES. 

The  conrt  will  not,  on  the  application  of  a  defendant,  in  an  action  brought  to  trv  the  title  to 
land,  compel  the  plaintifTor  nit  landlord  to  permit  the  defendant  to  inspect  or  take  a  copy  of 
one  of  the  landlord's  title-deeds  to  his  estate. 

E.  Lawbs  had  obtained  a  rule,  calling  upon  the  plaintiff  to  show  cause  why 
the  defendant  should  not  be  at  liberty  to  inspect  and  take  a  copy  of  a  certain 
deed  mentioned  in  the  affidavits.  It  appeared,  that  this  was  an  action  for 
breaking  and  entering  plaintiff's  close.  The  plaintiff  was  tenant  to  PF.  Iron^ 
monger^  who  claimed  to  be  entitled  to  the  locus  in  quo*  The  defendant  was 
the  gamekeeper  of  James  Pfidmore.  The  deed  in  question  was  a  deed  bear- 
faig  date  in  1736,  made  between  *Boger  Widmort  and  two  other  per-  r^oAo 
sons ;  whereby,  Roger  Widmore  conveyed  certain  premises  to  a  per-  ^ 
son,  through  whom  ironmonger  claimed.  It  was  now  sworn,  that  search  had 
been  made  among  Mr.  Wldmore^s  papers,  that  he  had  no  part  of  the  original 
deed  in  his  possession,  but  an  imperfect  copy  only  had  been  found,  and  it  was 
necessary  for  the  defendant  to  have  a  correct  copy  before  he  pleaded. 

Adam  now  showed  cause,  and  contended,  that  a  party  could  not  be  com« 
polled  to  produce  his  title-deeds. 

E,  LaweSj  contra,  urged  that  there  was  onl^  one  part  of  this  deed  in  exist 
ence,  end  that  the  landlord  of  the  plaintiff  had  it  in  his  custody. 

Per  Cuf\am,  Is  there  any  case  where  a  deed  has  been  ordered  to 
be  produced,  unless  it  has  been  deposited  in  the  hands  of  the  holder  as 
a  trustee  for  others  only,  or  for  others  jointly  with  himself?  We  mifriit 
work  great  injustice  by  granting  this  application.  Courts  have  gone  to  ttie 
utmost  length  that  they  properly  can  go  in  cases  of  this  sort,  and  we  should 
have  been  extremely  sorry  to  have  felt  ourselves  bound  by  any  decision  to  make 
this  rule  absolute.    But  parties  are  never  compelled  to  produce  tlieir  title* 
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deeds.  If  a  subpoena  dueei  ttcwn  is  serred,  the  party  must  bring  his  deeds 
into  coart  in  obedience  to  the  subpoena ;  but,  if  he  states  that  they  are  his  tide- 
deeds,  no  judge  will  ever  compel  him  to  produce  them. 

Rule  discharged  with  costs. 


•264]  •In  the  Matter  of  BOWER. 

PenoDBl  knowfodge  t»f  an  award  and  rule  of  court,  makea  the  partf  liable  to  an  attachment  for 
not  penoraiing  the  award,  altbougli  be  baa  not  been  peraonaUf  aerved. 

Appucation  for  an  attachment  against  Ralph  and  John  Bowery  for  not  per* 
forming  award.  The  only  question  was,  whether  the  service  of  the  award  and 
nile  of  court  was  sufficient.  It  appeared,  that  Ridph  Bower  having  a  dispute 
with  John  Bower  as  to  the  award,  had  personally  served  John  with  the  award 
and  rule  of  court  in  the  regular  form.  Subsequently,  other  parties  made  a 
demand  on  Ralph  and  John  to  perform  another  part  of  the  same  award,  but 
there  was  no  second  personal  Service  of  the  award  and  rule.  Afler  hearing 
Camphdl  in  support  of  the  rule,  and  Scarlett  and  Chitty  contra,  the  Court  he]£ 
that  as  personal  knowledge  of  the  award  and  rule  of  court  was  brought  home 
to  both  Ralph  and  /oAn,  it  was  sufficient,  and  was  equivalent  to  a  personal  ser* 
vice  on  them  in  the  ordinary  form. 

Rule  absolute  for  attachment. 


Ex  parte  PILGRIM. 

Articlea  ofderkabip  were  duly  stamped  and  executed,  and  tranamittec  to  agenta  in  town,  for 
the  parpoae  of  being  enrolled  with  the  proper  officer  of  the  court.  It  appeared  that  in  the 
a|^nt*fl  book  there  was  an  entry  in  the  hand- writing  of  a  clerk,  who  had  left  the  country,  of 
hia  having  attended  the  enrolment,  and  paid  a  fee  on  that  occasion ;  but  there  was  no  entry 
of  aueb  an  enrolment  in  the  book  kept  at  the  master's  office.  The  Court  refused  to  order 
the  counterpart  of  the  articles  to  be  registered  nunc  pro  tune,  or  to  order  the  party  to  be 
admitted  an  attorney. 

On  the  20th  wfjm/,  John  Pilgrim  was  articled  to  John  CrutweU  an  attorney  at 
Bath^  for  the  term  of  five  years.  The  usual  articles  of  clerkship  were  drawn  up, 
*2R&'^  '^^*^  ^^^  psiTts  duly  executed  by  the  parties,  to  one  of  which  was  affixed 
-*  a  stamp  of  120f.,  and  to  the  other  a  stamp  of  35^.  A  premium  of  200/. 
was  at  the  same  time  paid  to  CruiwelL  On  the  27th  May,  the  original  articles 
of  clerkship,  accompanied  with  an  affidavit  of  the  due  execution,  were  transmitted 
by  Crutwell  to  Frowd  fy  Rose^  his  agents  in  town,  for  the  purpose  of  being 
enrolled.  On  the  20th  September ^  1819,  Pilgrim  was  assigned  to  Evans,  an 
attorney  at  Bath,  for  the  remainder  of  the  term  of  five  years.  The  usual 
indenture  of  assignment  was  executed  by  the  parties,  and  the  same,  together  with 
an  affidavit  of  the  due  execution  thereof,  was  transmitted  to  town  for  enrolment, 
which  was  in  due  course  effected,  at  the  master's  office.  In  November,  1821, 
he  went  into  the  office  of  Frowd  4*  Ro^t^  the  agents  in  town,  for  the  purpose 
of  serving  the  remaining  half-year.  The  clerkship  expired  on  the  26th  April 
1822.  The  usual  notices  of  his  application  for  admission,  as  oi  IlHary  term^ 
were  given ;  but,  on  searching  for  the  original  articles  of  clerkship,  at  the  office 
of  fVowd  Ijr  Ro$e,  they  were  not  to  be  found.  In  a  day-book,  however,  be- 
bnring  to  them,  there  was  the  following  entry  of  the  5th  June,  1817 :  ^'  Pilgrim 
to  Vrutwettf  attending  enrolled  articles ;"  and  in  a  rough  cash-book,  in  the  same 
office,  which  contained  an  account  of  tfie  several  sums  disbursed  by  the  clerks 
for  office  business,  was  the  following  memorandum :  **  5th  Jtme,  1817,  Pilgrim 
to  Crutwell^  enrolling  articles,  &«.*'     Both  theee  memorandums  were  mz&  by 
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John  Heathy  their  then  clerk,  but  who  was  now  at  the  Cape  of  Good  Hope.  It 
appeared  that,  at  the  master's  otlice,  there  was  a  book,  in  which  all  artides  left 
for  enrolment  were  entered,  but  there  was  no  entry  of  the  enrolment  of  the  articles 
in  ^question,  though  there  was  an  entry  of  the  assignment  in  1822,  r«oAg 
nor  was  there  any  such  entry  in  the  warrant  of  attorney's  office  for  the  ^ 
Court  of  Common  Pleas,  or  in  the  petty-bag  office  for  the  Rolls  Court  of 
Chancery,  or  the  enrolment  office  of  the  Court  of  Chancery.  Upon  these 
facts,  venfied  by  affidavit, 

Gaaelee  now  moved  that  the  master  might  be  directed  to  enrol  the  counter- 
part of  the  articles,  ntmc  pro  ittnc^  or  that  Pilgrim  miflht  be  admitted,  and  he 
cited  Exparte  Clarke^  S  B.  ^  Jl,  The  Court  mi^t  presume  the  original 
entry  of  enrolment  to  be  lost. 

Per  Curiam.  The  34  G,  3.  e.  14.  8.  2.,  enacts,  **  that  no  person  shall  be 
admitted  an  attorney,  unless  the  indenture  shall  be  enrolled  or  registered  with 
the  proper  officer  of  the  court,  together  with  an  affidavit  of  the  time  of  execution 
of  such  contract  by  the  clerk ;  and  in  case  the  same  shall  not  be  enrolled  or 
r^stered  within  six  months  aAer  the  execution  thereof,  together  with  the 
affidavit  of  the  time  of  the  execution  of  such  contract,  then  the  service  of  such 
clerk  shall  be  deemed  to  commence  from  the  time  of  such  enrolment  or  registry 
only,  and  not  from  the  execution  of  the  indenture."  Now  here  the  articles 
have  not  been  enrolled,  and,  consequently,  there  has  not  been  any  valid  service 
under  the  indentures.  If  we  were  now  to  order  the  counterpart  to  be 
enrolled,  the  service  could  only  be  deemed  to  commence  from  the  ihne  of  the 
enrolment 

Rule  refused. 


♦Exparte  JOHN  NOHRO.  [*267 

On  moving  for  a  rale  nigi  for  a  certiorari,  it  is  irregalar  to  entitle  the  afHdaTits  in  any  cause  ; 
and  if  they  are  entitled,  they  cannot  be  read. 

A  KVLB  nm  having  been  obtained  for  a  certiorari^  to  remove  an  order  made 
at  the  last  seneral  quarter  sessions  held  for  the  county  of  Essex^ 

Brodridf  on  showing  cause,  objected,  that  the  affidavit  upon  which  the  rule 
was  obtained,  was  entiued,  7%e  Jting  v.  Jusiicee  of  Essex,  whereas,  on  the 
motion  for  a  rule  ntW,  the  affidavits  ought  not  to  have  been  entitled  at  all,  as  no 
cause  was  then  pending  before  the  court. 

The  Court,  after  referring  to  the  officers  of  the  crown-office,  said,  that  the 
affidavit  was  irregular,  and 

Disehaiged  the  rule. 


RUSHWORTH,  Gent  v.  WILSON. 

Where  there  is  reasonable  ground  for  supposing  that  the  evidence  of  a  witness  will  be  admissible, 
the  master  may  allow  his  expenses  on  taxation  of  costs  against  the  other  party. 

This  was  an  action  for  a  libel.  Plea,  general  issue.  The  plaintiflT  withdrew 
his  record,  and  the  defendant  became  entitled  to  his  costs  of  the  day.  The 
master  allowed  the  expense  of  bringix^  up  witnesses  from  the  oountiy,  who 
wore  to  speak  generally  to  the  character  of  the  plaintiff. 

Brodnek  moved  that  the  master  might  be  (tixected  to  review  his  taxation ;  Un 
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*fiAfi1  as  it  was  decided  in  Jonts  v.  ^Stevtnajt  that  such  evidence  is  inadmis- 
J  sible,  the  witnesses  ought  not  to  have  been  brought  up. 
Per  Curiam.  If  there  were  reasonable  grounds  for  supposing  that  the  evi- 
dence of  the  witnesses  in  question  would  be  admissible,  the  master  might  fairly 
exercise  his  discretion  in  allowing  their  expenses  against  the  plaintiff.  There 
certainly  was  sufficient  doubt  in  this  case  to  make  the  allowance  of  those  costs 
proper. 

Rule  refused. 

t  Detennined  in  the  Exchequer,  Eatter  or  Trinity,  1822,  not  yet  reported. 


WARD  V.  LEVI. 

If  a  defendant  brings  a  writ  of  error,  and  puts  in  sham  bail,  the  plaintiff  may  treat  them  as  a 
nnlUty,  and  inae  execution. 

This  was  an  action  of  assumpsit,  tried  before  Mbott^  C.  J.,  at  the  GuUdhaU 
sittings  aAer  last  term,  when  a  verdict  was  found  for  the  plaintiff.  On  the  27th 
of  January  a  writ  of  error  was  allowed,  and  on  the  29th  the  plaintiff's  attorney 
was  served  with  a  copy  of  the  rule  for  the  allowance.  On  the  same  day  the 
costs  were  taxed,  and  final  judgment  was  signed  for  136/.  10«.  On  the  dlst  of 
January  notice  of  bail  in  error  was  given.  On  the  4th  of  February  a  writ  of 
JLfa.  issued,  under  which  the  debt  and  costs  were  levied.  A  rule  was  afler- 
wards  obtained  to  set  aside  the^«ya.,  and  execution  for  irregularity;  but  no 
error  was  suggested.     And  now, 

Piatt  showed  cause,  upon  an  affidavit,  stating,  that  the  persons  put  in  as  bail 
M  AQ-i  in  error  were  in  a  very  low  *6ituation  of  life,  and  in  the  habit  of  becom- 
^  iiig  bail  at  Seijeanta'  Inn  for  hire.  The  case  of  Crum  v.  KitchenJ;. 
determined  by  this  Court,  in  Hilary  term,  1  G.  4,  is  precisely  in  point.  All 
the  circumstances  of  that  case  were  similar  to.  those  now  sworn  to,  and  the 
Court  held,  that  the  plaintiff  was  justified  in  treating  the  bail  as  a  nullity ;  and 
the  rule  which  had  been  obtained  to  set  aside  the  execution  was  dischaiged 
with  costs. 

Gum/eyj  contra.  The  plaintiff  had  a  regular  notice  of  the  bail  in  error,  and 
might  have  excepted  to  them,  if  he  thought  fit:  as  he  neglected  to  do  that,  he 
cannot  be  entitled  to  treat  the  bail  as  nullity. 

Per  Curiam.  We  think  that  the  case  of  Crum  v.  Kitchen  was  very  properly 
decided.  The  Court  would  be  glad  to  stop  entirely  the  practice  of  putting  in 
sham  bail ;  and  although  they  may  not  be  able  to  effect  that  on  metne  process, 
still  they  will  take  care  that  so  improper  a  practice  shall  not  be  extended  to 
writs  of  error. 

Rule  discharged  with  costs. 

X  In  this  case  the  ooats  were  taxed,  aad  final  judgment  was  signed  on  the  29th  of  Januarv, 
and  oo  the  same  day  a  rule  for  the  allowance  of  a  writ  of  error  was  served  upon  the  plaintifir  s 
attorney.  JNotice  of  bail  was  given  on  the  2d  of  February,  The  bail  put  in  were  in  the  habit 
of  attending  at  Seijeants'  Inn  for  hire.  A  writ  of  feri/aeiat  issued  on  the  3d  of  February, 
On  the  4th,  a  rule  was  obtained  by  F,  PoUoek  to  set  aside  the  fieri  faciae;  but  no  error  was 
soffgeeted. 

Searlett  and  Piatt  showed  cause. 

Batlet,  J.  Upon  rneme  process  the  plaintiff  has  the  security  of  the  sheriff  or  the  bail-bond ; 
but  in  error  be  has  no  security  but  the  bail,  who  are  answerable,  not  for  the  person  of  the  de- 
fendant, but  for  the  actual  payment  of  the  money.  No  error  being  suggested,  putting  in  such 
bvl  in  error  is  a  gross  fraua  upon  the  Court  and  its  suitors ;  and  although  the  rule  does  not  ask 
lor  coats,  yet  to  mark  the  sense  which  the  Court  entertains  of  such  disgraceful  practice,  it  should 
be  discharged  with  costs. 

Per  Cmrkm      Let  the  rule  be 

Discharged  with  ooats 
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♦In  the  matter  of  THOMAS  JACKSON  and  JOHN  WOOD.     [•270 

An  attorney  engaged  a  certificated  oonveyanear  to  conduct  his  bnmess,  and  wreed  to  allow 
him  a  inoietT  ot  the  profit  instead  of  a  saliury.  The  names  of  both  were  paintedon  the  office- 
door,  and  bills  for  business  were  made  out  and  deliYered  in  their  joint  namea :  held,  that  this 
was  a  caae  within  22  G,  2.  e.  46.  s.  11,  inasmuch  as  the  attorney  had  allowed  bis  name  to  be 
used  for  and  on  account  of  an  unqualified  person :  and  the  court  ordered  the  attorney  to  be 
struck  oflf  (be  roll,  aud  the  clerk  to  be  committed  to  prison  for  a  month. 

A  RVLB  had  been  obtained,  calling  upon  /odfeton,  an  attorney  of  this  Court,  to 
show  cause  why  he  should  not  be  struck  off  the  roll,  for  having  acted  as  the 
agent  of  John  fFoodf  a  person  not  duly  qualified  to  act  as  an  attorney,  and 
havinff  permitted  his  name  to  be  made  use  of,  on  account  of,  and  for  the  profit 
of  Hoodf  knowing  him  not  to  be  duly  qualified.  The  rule  called  upon  Jrood^ 
to  show  cause  why  he  should  not  be  committed  to  the  prison  of  this  Court,  pur- 
suant to  the  statute  of  the  22  G.  2.  c.  46.  «.  11.  It  appeared,  by  the  affidarit^ 
that  JacktoOf  who  had  been  an  attorney  of  this  Court  85  years,  in  1820  engaged 
fVood^  who  at  one  time  had  been  clerk  to  an  attorney,  but  for  some  years  had 
been  a  certificated  conveyancer,  to  conduct  his  business ;  and  had  agreed  to 
allow  him  a  moiety  of  the  profits  of  the  business  instead  of  a  fixed  salary. 
The  names  of  JackBon  ^  Wood  were  painted  on  the  door  of  the  office,  where 
the  business  was  carried  on,  and  bills  were  made  out  in  their  joint  names. 
Wood  received  instructions  from  the  dients,  and  suits  were  instituted  and  car- 
ried on,  in  consequence  of  such  instructions.  In  /tifo,  1820,  *Wood  r^Mi 
became  an  articled  clerk  to  JfuJuon^  and  articles  of  clerkship  were  duly  ^ 
executed  and  enrolled.  It  was  now  sworn  by  Wood^  that  he  never  had  acted 
as  an  attorney,  or  represented  himself  as  such,  and  by  Jackson^  that  he  never 
represented  ffood  to  be  an  attorney,  or  authorized  him  to  act  as  such. 

GcLsdtt  now  contended,  that,  inasmuch  as  it  appeared  that  Jatknon  had  not 
done  any  thing  whereby  Wood  was  enabled  to  appear,  act,  or  practise  as  an 
attorney,  this  was  not  a  case  within  the  statute  22  O.  2.  c.  46.  t.  11. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  this  is  a  case  both  within  the 
spirit  and  the  words  of  the  statute.  The  enactinff  part  must  be  construed  with 
reference  to  the  mischief  recited  in  the  preamble.  That  mischief  was,  that 
persons  not  admitted  as  attorneys,  did,  by  the  oonnivance  of  attorneys,  intrude 
themselves  into,  and  act  and  practise  in  the  office  and  business  of  attorneys. 
Now  here,  Wood^  who  is  not  an  admitted  attorney,  was  enabled,  by  the  con- 
nivance of  Jackson^  to  intrude  himself  into,  and  act  and  practise  in  the  office 
and  business  of  an  attorney.  This  is  a  case  clearly,  therefore,  within  the  mis- 
chief which  it  was  the  object  of  the  statute  to  remedy.  The  statute  then  pro- 
ceeds to  enact,  **■  That  if  any  sworn  attorney  shall  act  as  agent  for  any  person  not 
duly  qualified  to  act  as  an  attorney,  or  permit  his  name  to  be  in  anywise  made 
use  of,  for  the  account  or  profit  of  any  unqualified  person,  or  send  any  process 
to  such  unqualified  person,  thereby  to  enable  him  to  appear,  act,  or  practise  in 
any  respect  as  an  attorney,  the  attorney  so  offending  shall  be  struck  off  the  roll, 
and  for  ever  after  disabled  from  practice.**  Now  here,  Jackson  *per-  riMjn 
mitted  his  name  to  be  made  use  of,  upon  the  account  and  for  the  profit  ^ 
of  Wood,  It  is,  therefore,  a  case  within  the  words  of  the  enacting  part  of  the 
clause.  It  has  been  urged,  that  to  bring  the  case  within  the  act,  it  must  have 
been  done  for  the  purpose  of  enabling  the  unqualified  person  to  act  as  an  attor- 
ney. I  am  of  opinion,  the  word  therd^y  applies  merely  to  the  sending  of  pro- 
cess to  the  unqualified  person,  and  not  to  the  whole  of  the  preceding  sentence. 
Let  the  rule  be  made  absolute  for  striking  Jackson  off  the  roll,  and  for  commit- 
ting Wood  to  the  prison  of  this  Court  for  one  month. 

Rule  absolute. 
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The  KING  v.  ROGIER  and  HUMPHREY. 


Tlie  keeping  of  a  common  flaming-boufc,  and  for  lucre  and  gain,  unlawfully  causing  and  pro- 
curing direra  idle  and  eviUdispoaed  peraona  to  frequent  ana  come  to  play  together  at  a  game 
eailed  **IUmg9  ef  iVeir/'  ana  permitting  the  aaid  idle  and  evil-diapooed  peraona  to  remain 
playing  at  the  aaid  oame  for  divera  larse  and  exceaaive  auma  of  money,  ia  an  indictable  oifence 
at  common  law.  SemiU.  That  an  indictment  would  be  good  merely  charging  the  defendant 
with  keeping  a  common  gaming-houae.    Per  Hdroyd,  J. 

Thd  was  an  indictinent  against  the  defendants,  and  chaiged,  that  they  un- 
lawfully did  keep  and  maintain  a  certain  common  gaming-house ;  and  in  the 
said  common  gaming-house,  for  lucre  and  gain,  unlawfully  and  wilfully  did 
cause  and  procure  divers  idle  and  evil-disposed  persons  to  frequent  and  come 
to  play  together,  at  a  certain  unlawful  game  at  caitis,  called  ^  Rouge  et  iVotr;*' 
and  in  the  said  common  gaming-house,  unlawfully  and  wilfully  did  permit  and 
suffer  the  said  idle  and  evil-disposed  persons  to  be  and  remain  playing  and 
gaming  at  the  said  unlaMrful  game,  called  **  Bouge  et  Noir"  for  divers  large 
and  exc«!ssive  sums  of  money,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  lord  the  king.  Plea,  not  guilty.  A  verdict  having  been 
foimd  against  the  defendants, 

^^o-i  *Cwrwood  and  Piatt  now  moved  to  arrest  the  judgment  The  keep- 
J  ing  of  a  common  gaming-house  is  not  an  offence  at  common  law.  It  is 
not  necessarily  a  nuisance,  but  may,  like  a  play-house,  become  so,  if  it  draw 
together  such  numbers  of  people  as  to  become  inconvenient  to  the  places  adja- 
cent. In  Hawkins' 9  Pleas  of  the  Crown^  book  1.  c.  75.  «.  6. 1th,  edit,^  there  is 
tliis  passage :  **  Also  it  has  been  said,  that  all  common  stages  for  ropendancers, 
and  also  all  common  gaming-houses,  are  nuisances  in  the  eye  of  the  law,  not 
only  because  they  are  great  temptations  to  idleness,  but  also  because  they  are 
apt  to  draw  togeUier  great  numbers  of  disorderly  persons;  which  cannot  but  be 
very  inconvenient  to  the  neighborhood."  In  ChetwyrnFs  edition  of  Bum^n 
Justice^  vol.  II.  p.  582,  and  Nuaaell  on  Crimes^  p.  433,  it  ia  laid  down  gene- 
rally, that  they  are  nuisances ;  but  the  passage  in  Hawkins  is  the  authority 
relied  upon,  and  that  by  no  means  speaks  of  it  as  a  decided  point,  for  his 
expression  is,  **  It  has  been  said,  dl^."  Nor  does  this  indictment  show  that  any 
inconvenience  had  accrued  to  the  neighborhood,  by  numbers  of  disorderly  per- 
sons collected  together;  and,  therefore,  it  does  not  come  within  the  reason,  in 
respect  of  which  Hawkins  states,  that  it  had  been  said,  that  agamiuff-house  was 
a  nuisance.  At  common  law  gaming  is  not  any  offence.  In  Sdl  v.  The 
Bishop  of  Norwich^  Byer^  254,  6,  it  was  held,  that  it  was  not  sufficient  cause 
for  a  bishop  to  refuse  to  admit  a  presentee  to  a  living,  that  he  was  a  haunter  of 
taverns  and  unlawful  games.  Besides,  the  legislature  have,  by  different  statutes, 
33  H  8.  c.  9.  9.  11  and  12.,  12  G.  2.  c.  28.  s.  2  and  3.,  13  G.  2.  c.  19.  s.  9., 
and  18  G.  2.  c.  34.  t.  1  and  2.,  declared  certain  specified  games  to  be  unlaw- 
*274l  ^^*  ^^^  Rouge  et  Noir  is  not  one  of  them ;  and,  in  several  of  these 
J  ^statutes,  royal  palaces,  during  the  residence  of  the  sovereign,  are  ex- 
empted from  the  operation  of  the  acts.  Now,  if  gaming  were  an  offence  at 
common  law,  the  legislature  would  not  have  given  such  a  sanction  to  the  com- 
mission of  that  offence,  by  exempting  persons  residing  in  the  royal  palaces  from 
the  penalties  imposed  by  statutes.  Inasmuch,  then,  as  gaming  is  not,  per  te,  an 
offence  at  common  law,  and  the  game  of  Rouge  et  Noir  has  not  been  declared 
illegal  by  the  legislature,  this  indictment  is  bad,  and  the  judgment  must  be 
anested. 

Abbott,  C.  J.  I  have  no  doubt  that  the  facts  stated  in  this  indictment  con- 
stitute an  offence  at  common  law.  Hawkins^  in  the  passage  which  has  been 
cited,  observes,  **It  has  been  said  that  common  gaming-houses  are  nuisances  in 
the  eye  of  the  law;"  and  then  he  assigns  &e  reason,  viz.  that  they  tend  to  pro- 
dnee  eertain  evil  consequences,  which  is  not  very  different  from  saying  that  they 
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are  nuisances  if  those  consequences  are  produced.  Since  his  time,  many  par* 
ties  have  been  convicted  upon  indictments,  in  which  the  keeping  of  such  a 
house  has  been  charged  to  be  an  offence  at  common  law.  If  any  confirmation 
of  the  authority  of  llawkins  were  wanting,  it  is  to  be  found  in  Uie  enactments 
of  the  legislature.  The  25  G,  2.  c.  36.  «.  5.,  afler  reciting,  that,  in  order  to 
encourage  prosecutions  against  persons  keeping  bawdy-houses,  gaming-houses, 
or  other  disorderly  houses,  enacts,  **  That  if  any  two  inhabitants  of  any  parish 
give  notice  in  writing  to  a  constable,  of  any  person  keeping  a  bawdy-house, 
gaming-house,  or  any  other  disorderly  house,  the  constable  shall  go  with  such 
inhabitants  to  a  justice  of  the  pdace,  and  shall,  upon  such  inhabitants  making 
oath  that  they  believe  the  contents  of  the  notice  to  be  true,  enter  into  a  recogni- 
zance to  ^prosecute  such  offence,  and  the  constable  is  to  be  allowed  the  r«275 
expenses  of  the  prosecution,  and  each  of  the  inhabitants  is  to  receive  ^ 
10/."  And  section  8.  recites,  **  That  by  reason  of  many  subtle  and  crafty  con- 
trivances of  persons  keeping  bawdy-houses,  gaming^iouses,  or  other  disorderly 
houses,  it  is  difficult  to  prove  who  is  the  real  owner  or  keeper  thereof,  by  which 
means  many  notorious  offenders  have  escaped  punishment;"  and  then  enacts, 
^*  That  any  person  who  shall  appear,  act,  or  behave  himself  as  master,  or  as  the 
person  having  the  care  or  management  of  any  such  house,  shall  be  deemed  to 
be  the  keeper  thereof,  and  shall  be  liable  to  be  prosecuted  as  such,  although  he 
be  not  the  real  owner."  These  provisions  are  a  legislative  declaration,  that  the 
keeping  of  a  gaming-house  is  an  indictable  offence.  Besides,  the  9  ^rm.  c.  14. 
9.  2.,  makes  playing  at  any  game  unlawful,  if  more  than  10/.  shall  be  lost. 
Now  in  this  case  the  indictment  states,  not  only  that  the  defendants  kept  a 
common  gaming-house,  but  that  they  permitted  persons  to  play  there  for  divers 
large  and  excessive  sums  of  money.  The  playing  for  large  and  excessive  sums 
of  money  would  of  itself  make  any  game  unlawful;  and  if  so,  there  can  be  no 
doubt  that  this  is  an  offence  at  common  law. 

Batley,  Holrotd,  and  Best,  Js.,  concurred,  and  Holroyo,  J.  further  added, 
that  in  his  opinion  it  would  have  been  sufficient,  merely  to  have  alleged,  that 
the  defendants  kept  a  common  gamipg-house. 

Rule  refu8ed.t 

t  In  Sex  V.  Z^uofi,  10  Mod,  336.,  it  was  held  that  the  keeping  of  a  mining-houee  was  ao 
offence  at  common  law  aa  a  nuisance.  In  Eex  v.  Maaon,  Leadk*»  C,  U.  p.  548,  Gro§e,  J. 
seemed  to  be  of  opinion,  that  the  keeping  of  a  common  gaming-house  might  he  described  gene- 
rally.   See  also  2  Hawk,  P,  C,  c,  25.  # .  59. 
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Where  a  sea-fiiring  man  remained  in  this  oountrv  in  order  to  give  evidence  in  a  cause :  Held, 
that  on  taxation  of  costs,  the  master  was  justified  in  allowing  him  a  subsistence  from  the  ser- 
vice  of  the  writ  until  the  trial. 

In  this  cause,  a  witness  had  been  detained  in  England  for  some  months,  in 
order  to  give  evidence.  The  master,  on  taxation  of  costs,  allowed  him  a  sub- 
sistence from  the  service  of  the  writ  until  the  trial.  The  witness  was  an 
EngUakmanj  hut  master  of  a  ship.  He  resided  during  the  whole  time  in  h» 
own  house,  but  remained  in  England^  in  order  to  give  evidence ;  he  would 
otherwise  have  been  at  sea,  pursuing  his  usual  avocations. 

Marryat  moved  that  the  master  might  be  directed  to  review  his  taxation. 
This  is  very  different  from  the  case  of  a  foreigner  brought  over  for  the  purpose 
of  giving  evidence.  [MhotU  O.  J.,  In  Sturdy  v.  Andrews^  4  Taunt.  697« 
the  witness  was  not  brought  over  from  abroad.]  No  case  has  decided  that  the 
witness  is  to  be  allowed  his  expenses  during  the  time  that  he  is  residing  in  his 
own  house. 
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Per  Cmkmu  Upon  principle,  the  master  was  justified  in  allowing  the  sub- 
sistence-money in  question.  Altliough  the  witness  was  an  Engliahman^  yet  he 
was  a  seafaring  man ;  and«  unless  (Ktained  for  the  purpose  of  giving  evidence, 
might  again  have  gone  to  sea,  and  then  the  parties  might  have  been  put  to  a  far 
^2771  ^^^^  expense  by  the  postponement  of  the  tiiaU  on  account  of  his  *ab- 
-^  sence.  There  would  also  have  been  some  danger  of  his  evidence  being 
altogether  lost  by  the  various  casualties  to  which  sea-faring  men  are  exposed. 

Rule  revised. 


FIRTH  f>  ROBINSON. 

Where  a  came  and  all  imtteri  in  diflerenoe  were  referred  to  en  arbttrafor*  bnt  nothing  was  aaid 
about  ootts:  Held,  that  the  arbitrator  had  power  over  the  costs  of  the  cause,  but  not  those  of 
the  reference. 

This  action,  and  all  matters  in  difference  between  the  parties  were  referred  to 
an  arbitrator ;  the  submission,  which  was  by  bond,  said  nothing  about  costs, 
Tlie  arbitrator  having  awarded  the  costs  of  the  cause  and  of  the  reference  to  the 
Plaintiff,  Chitty  obtained  a  rule  to  set  aside  the  award* 

lAiiledalt  now  showed  cause. 

Ptr  Curiam.  The  costs  in  the  cause  being  a  matter  in  difference,  the  arbi- 
trator had  power  over  them,  although  not  mentioned  in  the  submission ;  but  he 
had  no  authority  to  grant  the  costs  of  the  reference. 

Litihdalt  then  consenting  to  give  up  the  costs  of  the  reference,  the  rule  was 
discharged. 


•278]  •LONGDON  v.  BOURN. 

In  trespass  for  cutting  down  trees.  Plea,  first,  not  guihy ;  second,  justifying,  because  the  trees 
obeirucied  a  highway.  Replication  joined  issue  on  p!ea  of  not  guilty,  and  denied  the  high- 
way ;  and  now  assigned  cutting  down  trees,  extra  twun.  Defendauc  joined  issue  on  the  spechd 
plea,  and  sufiered  judgment  by  defiiult  on  the  new  assignment.  The  iury  having  found  a 
verdict  for  the  defendant  on  the  issues  on  the  special  pleas,  and  assessed  damages  on  the  new 
asaignnicnt :  it  was  held,  that  piaintifT  waa  entitled  to  full  costs,  except  upon  the  issues  on  the 
*  pleas,  and  that  defendant  was  not  entitled  to  costs  even  on  those  issues. 


Tkespass,  for  cutting  down  trees  in  plaintiff's  close.  Plea,  first,  not  guilty, 
and  several  pleas,  justifying  cutting  down  the  trees  as  a  nuisance,  for  obstructing 
a  highway.  Replication,  joining  issue  upoii  the  plea  of  not  guilty,  and  denying 
the  highway,  and  new  assignment  for  cutting  down  trees,  todra  viam.  Defen- 
dant suffered  judgment  by  default  on  the  new  assignment.  At  the  trial,  the  jury 
found  a  verdict  for  the  defendant,  on  the  issues  joined  on  the  special  pleas,  and 
assessed  the  damages  on  the  new  assignment  at  100/.  The  associate  entered  a 
verdict  for  tlie  plaintiff  on  the  general  issue.  On  the  taxation  of  costs,  the 
plaintifT  was  allowed  his  full  costs  of  the  cause,  except  the  costs  on  the  issues 
joined  on  the  special  pleas,  but  no  costs  were  allowed  to  the  defendant  oh  the 
issues  found  for  him. 

PhiUipi  now  moved  for  the  master  to  review  his  taxation,  and  contended, 
that  the  defendant  ought  to  have  been  allowed  the  costs  on  the  issues  joined  on 
the  special  pleas.  If  there  had  not  been  a  new  assignment,  and  the  issues  on 
the  special  pleas  had  been  found  for  the  defendant,  he  would  have  been  entitled 
to  his  costs  on  those  issues.  Now  he  ought  not  to  be  placed  in  a  worse  situa- 
tion, in  consequence  of  having  suffered  judgment  by  default  on  the  new 
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aasignment,  than  ha  would  have  been  in  if  there  had  not  been  any  new 
assigmnent. 

*Per  Curiam.    The  master  informs  us,  that  the  practice  always  is,  rM^a 
to  tax  the  costs,  as  has  been  done  in  this  case;  and  there  being  no  ^ 
decision  cited  to  the  contrary,  this  rule  must  be  refused. 

Rule  zefiised. 


The  KING  v.  The  Justices  of  OXFORDSHIRE. 

Notice  of  appeal  against  an  order  of  filiation  waa  given  in  the  following  form :  "  I.  A.  B,, 
of,  dec,  intend,  at  the  next  general  quarter  aeaeionB  to  be  holden,  &c.,  to  oommence  and 

Jiroeecute  an  appeal  against  an  order  of  filiation,  made,  &c.,  whereby  I  was  adjudged  to  be  tbe 
ather  of  a  bastard  child,  born  on  the  body  of  E.  /?.,  and  chargeable  to  the  parish  of  5. :" 
Held,  that  this  notice  was  insufficient,  the  cause  and  wtatter  of  appeal  not  being  set  out  at 
required  by  9  (7.  3.  c.  68.  s.  5. 

On  the  13th  day  of  /une,  1822,  two  justices  for  the  county  of  Orford  made 
an  order  of  filiation,  adjudging  Jamea  Ivixon  to  be  the  father  of  a  bastard  chUd, 
chaigeable  to  the  parish  of  SotUhleigh^  in  the  said  county.  On  the  4th  of 
July  the  following  notice  of  appeal  was  duly  served  upon  one  of  the  justices, 
and*  a  similar  notice  was  served  upon  the  churchwardens  and  overseers  of  the 
parish  of  S.  ^  This  is  to  give  you  notice,  that  I.,  Jamea  Nixon^  of,  &c.,  do 
intend,  at  the  next  general  quarter  sessions  of  the  peace  to  be  holden  for  the 
county  of  Oxford^  to  commence  and  prosecute  an  appeal  against  an  order  of 
filiation  made  by  you  and  the  Reverend  W.  J!f.,  since  Easter  sessions  last, 
whereby  I  was  adjudged  to  be  the  father  of  a  female  bastard  child,  bom  on  the 
body  of  Elizabeth  Ray^  and  chaigeable  to  the  parish  of  Southleigh^  in  the  said 
county."  The  appeal  came  on  to  be  heard  at  the  then  next  general  quarter 
sessions,  on  tlie  16th  of  July^  when  it  was  objected  by  the  respondents,  that 
the  notice  was  informal,  as  it  did  not  show  the  cause  and  matter  of  the  appeal, 
as  required  by  49  G,  3.  c.  08.  «.  5.t  The  'justices  held,  that  the  ob-  r«oQA 
jection  was  fatal,  and  refused  to  hear  the  appeal.  A  rule  was  obtained  ^ 
in  last  term,  calling  upon  the  justices  of  the  county  of  Oaford^  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  them  to  enter  continuances, 
and  hear  the  appeal.     And  now, 

Bligh  showed  cause.  The  49  G.  3.  c.  68.  «.  5.,  requires  that  two  things 
shall  be  done  by  an  appellant;  first,  that  he  shall  give  notice  of  his  intention  to 
appeal ;  and,  secondly,  that  he  shall  specify  the  cause  and  matter  of  the  appeal. 
Here  only  one  of  those  requisites  has  been  complied  with ;  the  notice  merely 
contains  a  description  of  the  order  of  filiation,  and  not  of  the  objections  to  it, 
upon  which  the  appellant  intended  to  rely.  The  intention  of  Uie  legislature 
clearly  was,  that  die  respondents  should  know  precisely  what  objection  they 
were  to  meet;  for  a  subsequent  part  of  tlie  same  clause  directs,  that  the  justices 
at  sessions  shall  hear  and  detennine  ^  the  causes  and  matters  of  such  appeals  ;** 

t  By  that  section  it  was  enacted :  '*  That  any  person  or  persons  who  shall  think  himself,  her- 
self, or  themselves  aggrieved  by  any  order  maoe  by  such  justices  as  aforesaid  under  the  provis- 
ions  of  this  act,  and  not  originatmff  in  the  auarter  sessions,  may  appeal  to  the  next  general  quar- 
ter aessions  of  the  peace  to  be  holden  for  tiie  county  where  such  order  shall  be  made,  on  givinir 
notice  to  auch  juaticea,  or  one  of  them,  and  also  to  the  church wardena  and  overseers  of  the  poor 
of  the  parish  on  whose  behalf  such  order  shall  have  been  made,  or  to  one  of  them,  ten  clear 
daya  beiore  such  general  quarter  aessions  of  the  peace  at  which  such  appeal  shall  be  made,  of 
bis,  her,  or  their  mtention  of  bringing  such  appeal,  and  of  ih€  cause  and  matter  thereof^  and 
entering  into  a  recognizance,  &c.,  which  said  juatices,  at  their  aaid  sessions,  upon  proof  o[  such 
notice  being  given,  and  of  entering  into  auch  recognizance  a3  aforesaid,  ahall,  and  they  are 
hereby  required  to,  proceed  in,  hear,  and  determine  ihe  caueee  and  matten  of  all  such 
appeals,  &c." 
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which  manifestly  refers  to  those  causes  and  matters,  *  which,  hy  the  p«oQ| 
Ibflner  part  of  the  section,  are  required  to  be  set  out  in  the  notice.  ^ 

G.  R,  Cross,  contra.  The  notice  riven  in  this  case  did  set  out  the  cause 
and  matter  of  appeal.  The  order  made  by  the  justices  contained  various  mat* 
teiB.  First,  the  adjudication,  that  71  N.  was  fadder  of  the  child ;  secondly,  that 
he  should  pay  the  expenses  of  apprehension,  iic, ;  thirdly,  a  weekly  sum  of 
money  for  Uie  support  of  the  child.  Now  it  may  be  admitted,  that,  upon  this 
notice,  the  last  two  points  could  not  have  been  discussed :  yet  the  notice  is  so 
dear,  that  no  unprejudiced  person  can  misunderstand  the  matter  to  be  objected 
to  the  Older.  If  the  party  had  intended  to  appeal  against  that  part  of  the  order 
which  directed  that  he  should  pay  a  certain  sum  for  the  apprehension,  Sic^ 
and  his  notice  had  been  ^  whereby  I  was  ordered  to  pay  so  much  money  for 
the  apprehension ;"  that  would  clearly  have  satisfied  the  words  of  the  act ;  and, 
under  the  notice  given  in  tliis  case,  it  would'  not  have  been  competent  to  the 
appellant  to  object  to  any  part  of  the  order,  except  that  which  adjudged  him  to 
be  tlie  father  of  the  child,  {j^bboit,  C.  J.  The  notice  is  of  an  appeal  against 
an  order,  adjudging  71  iV.  to  be  the  father  of  a  child,  chargeable  to  the  parish 
of  S,  Could  71  N.  have  contended  on  that  appeal,  that  the  child  was  not 
bom  in  the  parish  of  S.  ?]  The  notice  includes  that  as  a  matter  of  appeal ;  it 
might,  therefore,  have  been  inquired  into  at  the  hearing.  The  Court  will  not 
put  a  very  strict  construction  upon  the  words  of  the  act,  for  it  has  been  laid 
down  as  a  general  rule,  that  where  notice  of  action  is  required,  its  object  is 
merely  to  inform  the  defendant  substantially  of  the  ground  of  complaint.  Jones 
Mgoi  ^*  *'Birdf  5  i?.  4*  «^«  3^*  And  the  same  principle  applies  here. 
^  Now  it  is  not  pretended  that  the  respondents  w^re  misled  by  the 
informality  of  the  notice. 

Abbott,  C.  J.  The  49  G,  3.  c.  68.  s,  5.  requires,  that  notice  shall  be  given 
of  the  intended  appeal,  and  of  the  causes  and  matters  thereof,  and  then  proceeds 
to  direct  that  the  justices  shall  hear  and  determine  those  causes  and  matters.  It 
is,  therefore,  requisite  that  they  should  be  set  out  in  the  notice,  in  order  to 
satisfy  the  words  of  the  act  The  object  of  the  legislature  appears  to  have  been, 
that  the  respondents  should  know  precisely  what  objections  they  have  to  meet. 
Now  it  is  admitted,  that  under  the  notice  given  in  this  case,  the  appellant  might 
either  have  contended  that  he  was  not  the  father  of  the  child,  or  that  it  was  not 
bom  in  the  parish  of  S.,  so  that  he  could  not  be  compelled  to  pay  the  church- 
wardens of  that  parish  for  its  maintenance.  The  respondents  would,  there- 
fore, be  under  the  necessity  of  coming  prepared  to  meet  two  objections,  when 
one  only  was  relied  upon  by  the  appellant.  In  that  view  of  the  case,  the  notice 
would  be  informal,  but  it  does  Tiot  appear  to  me  to  contain  any  information  of 
the  cause  and  matter  of  appeal  it  is  merely  a  description  of  the  order  itself, 
and  not  of  the  objections  which  the  party  charged  intended  to  make  to  it.  The 
justices  were,  therefore,  right  il  refusing  to  hear  the  appeal,  and  this  rule  must 
be  discharged. 

Rule  dischai^ed. 
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1S2  Pain  v.  Grundy.  H.  T.  1823.  [383 

♦DREW  V.  FLETCHER.  [«»3 

An  •ction  for  money  had  and  received,  brought  against  the  receiver  of  an  estate  to  recover  money 
received  by  him  for  rent,  for  the  ourpose  of  trying  the  title  of  the  estate,  is  an  action  for  rent 
within  the  meaning  of  the  39  oe.  40  G.  3.  e.  104.  «.  13,  the  JLondon  Court  of  Request  Act ; 
and  the  plaintiff,  aUKongh  he  recovered  less  than  51,,  was  held  to  be  entitled  to  the  costs. 

The  plaintiff  had  recovered  a  verdict  for  8/.  lOv.  in  an  action  for  money  hail 
and  received.  A  -role  nin  had  been  obtained  by  Reader  for  entering  a  suggea* 
lion,  that  the  defendant  lived  within  the  jurisdiction  of  the  London  Court  of 
Requests.  It  appeared  by  the  affidavits  in  answer  to  the  rule,  that  the  plaintiff's 
wife  was  the  only  child  of  one  JSK  StotU  lately  deceased,  who  by  his  will  had 
devised  a  real  estate  to  persons  therein  named.  The  plaintiff,  in  right  of  his 
wife  as  heir*atplaw,  claimed  this  estate,  on  the  ground  that  the  testator  was  in- 
sane at  the  time  he  made  his  will,  but  could  not  maintain  an  ejectment,  inas- 
much as  a  lease  granted  by  the  testator  had  not  expired.  Tlio  defendant  had 
been  in  the  habit  of  receiving  the  rent  of  the  estate  during  the  testator's  life- 
time, and  had  actually  received  a  quarter's  rent  which  had  accrued  due  since  his 
death ;  and  this  action  was  brought  against  him  for  the  purpose  of  trying  who 
was  entided  to  that  rent,  and  consequently  the  title  to  the  estate  was  the  real 
question  at  the  trial. 

/.  WUHams  showed  cause,  and  referred  to  the  39  &  40  G,  3.  c.  104.  g.  13, 
by  which  it  is  provided,  ^  that  an  action  may  be  brought  for  rent  notwithstand- 
ing that  statute,  and  that  the  plaintiff  should  not  be  prevented  from  recovering 
his  costs  though  the  verdict  were  for  less  than  5/.;"  and  he  contended  that  this, 
though  in  ^form  an  action  for  money  had  and  received,  was  in  substance  r^ooA 
an  action  brought  for  the  rent.  ^ 

Reader^  contra,  contended  that  the  clause  referred  to  only  applied  to  actions 
between  landlord  and  tenant. 

Per  Curiam,  This  is  in  substance  an  action  for  rent.  The  plaintiff  could 
not  have  recovered  without  proving  his  tide  to  the  rent  of  the  premises,  in 
respect  of  which  the  defendant  received  the  money.  It  is,  therefore,  within  the 
meaning  of  the  13th  section. 

Rule  dischaiged. 


DOE  demise  of  PAIN  v.  GRUNDY. 

Where  the  lessor  of  the  plaintiff,  having  entered  into  the  common  rule  to  pay  costs,  died  be- 
tween the  commisMon  day  and  the  trial,  and  the  plaintiff  was  nonsuited  on  the  merits :  Held, 
that  the  executor  of  the  lessor  was  not  liable  to  pay  the  costs. 

The  lessor  of  the  plaintiff  had  entered  into  the  ordinary  rule  to  pay  costs. 
After  the  commission  day,  but  before  the  trial,  the  lessor  of  the  plaintiff  died. 
The  cause  was  tried,  and  the  plaintiff  was  nonsuited  on  the  merits.  Camyn  had 
obtained  a  rule  nisi  to  compel  the  executors  of  Pain  to  pay  costs. 

Reader  showed  cause,  and  cited  Thrustout  v.  Bedwellj  2  fftl8.  7. 

Per  Curiam.  The  rule  entered  into  by  tlie  lessor  of  the  plaintiff  was 
merely  personal,  to  make  him  liable  to  an  attachment  if  he  refused  to  pay 
the  costs.  The  executor  would  not  be  liable  to  an  action  for  them,  and,  there- 
fore, to  grant  this  motion  would  be  taking,  by  a  summary  mode,  a  sum  of 
money  out  of  the  assets  which  the  executor  could  not  other'dse  be  compelled 
to  pay. 

Xule  dischaiged. 
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^5]  *BI6N0LD  V.  LEE. 

Where  bail  justified  at  chambers  by  consent,  bat  the  defendant  did  n6t  serve  any  rule  for  the 
allowaDce,  or  tpve  notice  that  the  bail  had  justified :  Held,  that  the  pUdntiff  might  take  an 
awignment  of  the  bail-bond. 

In  this  case,  bail  justified  by  consent  at  chambers,  but  the  defendant  did 
not  serre  any  rule  for  the  allowance  of  bail*  or  give  any  notice  that  the  bail 
had  justified.  The  plaintiflT,  afterwards,  took  an  assignment  of  the  bail- 
bond. 

F.  Polloekf  for  the  defendant,  obtained  a  rule  to  show  cause  why  the  pro- 
ceedings on  the  bail-bond  should  not  be  set  aside  for  irregularity. 

H^affard  showed  cause,  and  contended,  that  it  was  necessary  that  the  defend- 
ant should  have  served  a  rule  for  the  attowance  of  bail,  or  at  least  have  given 
notice  that  the  bail  had  justified. 

The  Court  held,  that  a  rule  for  the  allowance  of  bail  ought  to  have  been 
served,  but,  as  the  defendant  had  an  affidavit  of  merits,  made  the  rule  absolute 
on  payment  of  coets. 


•286]  •RICHLEY  v.  PROONE. 


Oedaraiion  in  aasampiitt  for  use  and  oceunaiion.  Plea,  that  after  the  cause  of  action  accrued, 
and  before  the  ezhibitine  of  the  plaintiff's  bill,  the  defendant  delivered  to  the  plaintifr  cenoio 
goods  in  satisfaction  of  loe  promises  in  the  declaration,  which  the  latter  acceptea  in  satisfkction. 
This  plea  being  in  every  respect  false,  the  court  permitted  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea. 

DscLABATiON  for  usc  sud  occupation.  Plea,  that  after  the  making  of  the  promises, 
and  the  accruing  of  the  several  causes  of  action  in  the  declaration  mentioned,  and 
before  the  exhibiting  of  the  plaintiff's  bill,  the  defendant  delivered  to  the  plain- 
tiff, one  ton  weight  of  Riga  hemp,  and  one  hundred  weight  of  Busna  tallow  of 
the  value  of  30/.,  in  fiiU  satisfaction  and  dischaige  of  the  promises  in  the  decla- 
ration mentioned;  and  that  the  plaintiff  accepted  the  same  of  the  defendant, 
in  full  satisfiiction  and  dischaige  of  the  several  promises  and  causes  of  action 
in  the  declaration  mentioned,  and  of  all  damages,  d^c.  and  concluded  to  the 
court  A  rule  nUi  had  been  obtained  by  Plaits  that  the  plaintiff  might  sign 
judgment,  as  for  want  of  a  plea  on  an  affidavit,  statiB|r  that  the  plea  was  in 
every  respect  false. 

£.  Lowes  showed  cause,  and  contended  that  this  was  a  plea  in  common 
use,  and  that  the  courts  had  never  gone  the  length  of  saying  that  a  party  might 
not  use  a  plea  for  the  purpose  of  delay,  provided  he  did  not  put  the  opposite 
par^  to  the  unnecessaiy  expense  of  consulting  counsel,  by  pleading  pleas  which 
require  different  modes  of  triaL 

The  Court,  without  assigning  any  reasons,  made  the  rule  absolute. 

Rule  absohite.t 
1  This  case  was  beard  and  determined  at  the  sittings  after  term  in  the  absence  oiAhboit,  C.  J. 


1S2       Pain  v.  Grundy.  H.  T.  1823.      [383 

♦DREW  V.  FLETCHER.  [•MS 

An  iction  for  money  had  and  received,  brought  againet  the  receiver  of  an  estate  to  recover  money 
received  by  him  for  rent,  for  the  purpose  of  trjring  the  title  of  the  estate,  is  an  action  for  rent 
within  the  meaning  of  the  39  &.  40  G.  3.  f.  104.  «.  13,  the  London  Court  of  Request  Act ; 
and  the  plaintiff,  although  he  recovered  leas  than  5/.,  was  held  to  be  entitled  to  the  costs. 

The  plaintiff  had  recovered  a  verdict  for  8/.  10*.  in  an  action  for  money  hail 
and  received.  A  -rule  nisi  had  been  obtained  by  Reader  for  entering  a  auggea- 
tion,  that  the  defendant  lived  within  the  jurisdiction  of  the  London  Court  of 
Requests.  It  appeared  by  the  affidavits  in  answer  to  the  rule,  that  the  plaintiff's 
wife  was  the  only  child  of  one  JSK  Stoti^  lately  deceased,  who  by  his  will  had 
devised  a  real  estate  to  persons  therein  named.  The  plaintiff,  in  right  of  his 
wife  as  heir«at-law,  claimed  this  estate,  on  the  ground  that  the  testator  was  in- 
sane at  the  time  he  made  his  will,  but  could  not  maintain  an  ejectment,  inas- 
much as  a  lease  granted  by  the  testator  had  not  expired.  The  defendant  had 
been  in  the  habit  of  receiving  the  rent  of  the  estate  during  the  testator's  life- 
time, and  had  actually  received  a  quarter's  rent  which  had  accrued  due  since  his 
death ;  and  this  action  was  brought  against  him  for  the  purpose  of  trying  who 
was  entided  to  that  rent,  and  consequenUy  the  title  to  the  estate  was  the  real 
question  at  the  trial. 

/.  Williams  showed  cause,  and  referred  to  the  39  &  40  G.  3.  c.  104.  s,  13, 
by  which  it  is  provided,  ^  that  an  action  may  be  brought  for  rent  notwithstand- 
ing that  statute,  and  that  the  plaintiff  should  not  be  prevented  from  recovering 
his  costs  though  the  verdict  were  for  less  than  5/.;"  and  he  contended  that  this, 
though  in  *form  an  action  for  money  had  and  received,  was  in  substance  r«oQ4 
an  action  brought  for  the  rent.  ^ 

Reader^  contra,  contended  that  the  clause  referred  to  only  applied  to  actions 
between  landlord  and  tenant. 

Per  Curiam,  This  is  in  substance  an  action  for  rent.  The  plaintiff  could 
not  have  recovered  without  proving  his  title  to  the  rent  of  the  premises,  in 
respect  of  which  the  defendant  received  the  money.  It  is,  therefore,  within  the 
meaning  of  the  13th  section. 

Rule  discharged. 


DOE  demise  of  PAIN  v.  GRUNDY. 

Where  the  lessor  of  the  plaintifT,  having  entered  into  the  common  rule  to  pay  costs,  died  be- 
tween the  commisMon  day  and  the  trial,  and  the  plaintifT  was  nonsuited  on  the  merits :  Held, 
that  the  executor  of  the  lessor  was  not  liable  to  pay  the  costs. 

The  lessor  of  the  plaintiff  had  entered  into  the  ordinary  rule  to  pay  costs. 
After  the  commission  day,  but  before  the  trial,  the  lessor  of  the  plaintiff  died. 
The  cause  was  tried,  and  the  plaintiff  was  nonsuited  on  the  merits.  Comyn  had 
obtained  a  rule  nisi  to  compel  the  executors  of  Pain  to  pay  costs. 

Reader  showed  cause,  and  cited  Thnistout  v.  BedwdU  2  WUs.  7. 

Per  Curiam.  The  rule  entered  into  by  the  lessor  of  the  plaintiff  was 
merely  personal,  to  make  him  liable  to  an  attachment  if  he  refused  to  pay 
the  costs.  The  executor  would  not  be  liable  to  an  action  for  them,  and,  there- 
fore, to  grant  this  motion  would  be  taking,  by  a  summary  mode,  a  sum  of 
money  out  of  the  assets  which  the  executor  could  not  other^se  be  compelled 
to  pay. 

Xtde  dischaiged. 
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«286]  ♦BIGNOLD  r.  LEE. 

When  bail  justified  at  chambers  by  consent,  bat  the  defendant  did  not  senre  any  rule  for  the 
allowance,  or  siTe  notice  that  the  bail  bad  justified :  Held,  that  the  plaintiff  might  take  an 
aangnroent  of  Uie  bail-bond. 

In  this  case,  bail  justified  by  consent  at  chamberSy  but  the  defendant  did 
not  serve  any  rule  for  the  aUowanoe  of  bail*  or  give  any  notice  that  the  bail 
had  justifiied.  The  plaintiff,  afterwards,  took  an  assignment  of  the  bail- 
bond. 

F.  Pollock^  for  the  defendant,  obtained  a  rule  to  show  cause  why  the  pro- 
ceedings on  the  bail-bond  should  not  be  set  aside  for  irregularity. 

fFaffard  showed  cause,  and  contended,  that  it  was  necessary  that  the  defend- 
ant should  have  served  a  rule  for  the  allowance  of  bail,  or  at  least  have  given 
notice  that  the  bail  had  justified. 

The  Court  held,  that  a  rule  for  the  allowance  of  bail  ought  to  have  been 
served,  but,  as  the  defendant  had  an  afildavit  of  merits,  made  the  rule  absohita 
on  payment  of  costs. 


•286]  •RICHLEY  v.  PROONE. 

Declaration  in  assampiiit  lor  use  and  occupation.  Plea,  that  after  the  cause  of  action  accrued, 
and  before  the  ezhibitine  of  the  plaintifF^s  bill,  the  defendant  delivered  to  the  plaintiflf  certain 
goods  in  satisfaction  of  ine  promises  in  the  declaration,  which  the  latter  accepted  in  satisfaction. 
This  plea  being  in  every  respect  false,  the  court  permitted  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea. 

Declaration  for  use  and  occupation.  Plea,  that  after  the  making  of  the  promises, 
and  the  accruing  of  the  several  causes  of  action  in  the  declaration  mentioned,  and 
before  the  exhibiting  of  the  plaintiff's  bill,  the  defendant  delivered  to  the  plain- 
tiff, one  ton  weight  of  Riga  hemp,  and  one  hundred  weight  oi  Russia  tallow  of 
the  value  of  30/.,  in  full  satisfaction  and  discharge  of  the  promises  in  the  decla- 
ration mentioned ;  and  that  the  plaintiff  accepted  the  same  of  the  defendant, 
in  full  satisfaction  and  dischaige  of  the  several  promises  and  causes  of  action 
in  the  declaration  mentioned,  and  of  aU  damages,  d^c.  and  concluded  to  the 
court.  A  rule  nisi  had  been  obtained  by  Platt^  that  the  plaintiff  might  sign 
judgment,  as  for  want  of  a  plea  on  an  affidavit,  statiDg  that  the  plea  was  in 
every  respect  false. 

E.  Lowes  showed  cause,  and  contended  that  this  was  a  plea  in  common 
use,  and  that  the  courts  had  never  gone  the  length  of  saying  that  a  party  might 
not  use  a  plea  for  the  purpose  of  delay,  provided  he  did  not  put  the  opposite 
party  to  the  unnecessary  expense  of  consulting  counsel,  by  pleading  pleas  which 
require  different  modes  of  triaL 

The  Court,  without  assigning  any  reasons,  made  the  rule  absolute. 

Rule  absokte.t 
1  This  case  was  heard  and  determined  at  the  nttings  after  term  in  the  absence  of  ^liftoff ,  C.  J. 
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The  dofendont's  attoniey,  upon  the  taxation  of  costs,  stated  that  there  was  error  upon  the  record, 
Til.  a  variance  between  the  affidavit  to  hold  to  bail  and  the  declaration.  He  nad  previously 
cold  the  plaintiff  that  he  would  never  recover  the  fruits  of  his  judgment,  as  the  defendant  was 
not  in  a  ait  nation  to  pay,  be  never  having  paid  him  any  thing  on  account  of  costs ;  the  plaintiff, 
having  been  served  with  the  allowance  of  a  writ  of  error,  and  the  defendant  having  aisclosed 
no  other  ground  of  error  by  his  affidavit,  the  court  refused  to  set  aside  an  esecotioa  issued 
after  the  allowance  of  the  writ  of  error. 

A  RirtE  nisi  had  been  obtained  for  setting  aside  the  execution  in  this  case,  on 
the  mund  that  it  had  issued  after  the  allowance  of  a  writ  of  error.  It  appeared 
by  me  affidavits  in  support  of  the  rule,  that  plaintiff,  an  attorney,  had  signed 
judgment  in  an  action  brought  by  him  for  a  bill  of  costs ;  and  that,  upon  the 
taxation  of  costs,  the  defendant*s  attorney  had  stated  that  there  was  error 
upon  the  record.  Upon  being  asked  what  ttie  error  was,  he  replied,  there  was  a 
variance  between  the  affidavit  to  hold  to  bail  and  the  declaration,  and  then  served, 
the  plaintiff  with  notice  of  the  allowance  of  a  writ  of  error.  The  cause  had  been 
referred  to  an  arbitrator,  and  pending  the  reference,  the  defendant's  attorney  said, 
that  the  plaintiff  would  never  recover  the  fruits  of  his  judgment,  as  the  defendant 
was  not  in  a  situation  to  pay ;  that  he,  tlie  defendant's  attorney,  had  never  received 
from  the  defendant  a  shilling  on  account  of  costs.  The  affidavit  further  stated 
the  plaintiff^s  belief,  that  the  writ  of  error  was  sued  out  merely  for  the  purpose 
of  delay. 

Per  Curiam.  It  is  perfectly  clear,  that  a  variance  between  the  affidavit  to 
hold  to  bail  and  the  declaration,  is  no  ground  of  error.  And  if  the  defendant  had 
any  other  good  mund  of  error,  he  ought  to  have  disclosed  it  by  his  affidavit. 
The  facts  stated  in  the  affidavit  of  the  plaintiff  are  sufficient  to  call  upon  the 
defendant  to  show  to  the  Court,  that  there  is  reasonable  ground  to  suppose  that 
there  is  error  upon  the  record. 

Rule  dischaiged  with  costs. 


•REGULA  GENERALIS.  l^SB 

Hilary  term,  3  and  4  Oee.  4.,  1823. 

It  18  ORDERED,  that  no  commission  for  taking  affidavits  in  this  Court  be  issued 
to  any  person  practising  as  a  conveyancer^  unless  such  person  be  also  an  attorney 
or  solicitor  of  one  of  the  courts  at  fFestmituter  f  and  that  no  such  commission 
shall  issue  without  an  affidavit,  made  by  the  person  intended  to  be  named  therein, 
that  he  is  not,  and  doth  not  intend  to  become,  a  practising  conveyancer,  or  that 
he  is  an  attorney,  or  solicitor,  duly  enrolled  in  one  of  the  said  courts;  and  hath 
taken  out  his  certificate  for  the  current  year. 

By  the  Court. 
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The  KING  v.  WEIR  ct  al.t 

Where  a  wamnt  was  directed  "  to  A,  B.^  to  the  constables  of  W.,  and  to  all  other  his  majesty^ 
officers :"  Held,  that  the  constables  of  W,  (their  names  not  being  inserted  in  the  warrant) 
could  not  execute  it  out  of  that  district. 

The  defendants  were  indicted  for  haying,  at  the  parish  of  Deptfard^  in  the 
county  of  Kent,  assaulted  Jamtu  Biichie,  one  of  the  constables  of  the  parish  of 
*2S0~)  ^^^^*  ^^^  ^^^  there  being  in  the  due  execution  of  *his  said  office. 
-'  Plea,  not  guilty.  At  the  trial  before  Richards^  C.  B.,  at  the  last  Summer 
assizes  for  the  county  of  Kent,  it  was  proved,  that  in  1821,  at  the  time  of  the 
assault,  James  Ritchie  was  a  constable  of  the  parish  of  Woolwich,  and  that  de- 
fendant, fFetV,  was  engineer  to  the  Kent  Water-works  Company,  and  the  other 
defendants  were  in  the  employ  of  the  company.  On  the  27th  of  ^pril,  1821, 
a  warrant  was  issued  by  the  magistrates  of  Woolwich,  directed,  ^  To  Charles 
Serjeantf  one  of  the  collectors  of  the  parish  of  Woolwich,  the  constables  of  the 
said  parish,  and  all  others  his  majesty's  officers  whom  these  may  concern ;" 
commanding  them  to  distrain  upon  the  goods  of  the  Kent  Water-works  Company 
for  803/.  for  the  parish  of  Woolwich.  On  the  18th  of  June,  Ritchie,  in  ordei 
to  execute  that  warrant,  entered  upon  some  premises  belonging  to  the  company, 
in  the  parish  of  Deptford.  Weir  requested  him  to  so  out,  and  Ritchie  refusing, 
he  was  forced  out,  by  Weir  and  the  other  defendants,  which  was  the  assault 
complained  of.  No  other  Woolwich  constable  was  present,  nor  was  any  Dept* 
ford  constable  with  Ritchie.  The  jury  having  returned  a  verdict  of  guilty,  a 
role  was  obtained  in  last  Michaelmas  term,  to  enter  a  verdict  for  the  defendants, 
against  which 

Taddy,  Serjt  and  Claridge  now  showed  cause.  The  whole  question  for  the 
consideration  of  the  Court  is,  the  extent  of  the  authority  delegated  to  the 
constables  of  Woolwich  by  the  warrant  in  question.  The  case  of  Blatcher  v. 
Kemp,  1  H,  Bl.  15.  n,  relied  upon  for  the  defendants,  does  not  by  any  means 
*2fi0l  ^^^®  ^^  question  in  their  *favor.  The  decision  there  turned  upon 
^  the  general  words,  ^  all  other  officers  of  the  peace  in  the  county  of  Kent^'* 
It  may  be  conceded,  that  the  general  words  in  this  warrant  would  not  enable 
any  officer  to  act  out  of  his  own  peculiar  district.  But,  besides  those  words,  it 
contains  a  special  direction  to  the  constables  of  Woolwich.  In  the  latter  words 
there  is  a  sufficient  designaiio  pemonarum,  and  the  officers  intended  are  dis- 
tinctly pointed  out ;  they  might,  therefore,  execute  the  warrant  any  where  within 
the  jurisdiction  of  the  magistrates  who  granted  it.  No  case  has  decided  that  an 
individual  constable  may  not  be  as  well  described  by  his  official  character  as  by 
name ;  and,  indeed,  Lord  Mansfield  appears  to  have  been  of  opinion  that  he 
might ;  for  in  Blatcher  v.  Kemp,  he  says,  ^  The  defendant  is  not  constable  of 
Shapbome,  nor  Samuel  Carter,  and  the  general  direction  is  to  be  taken  to  each 
within  his  district ;"  evidently  making  a  distinction  between  the  direction  to  the 
constable  of  Shipbome,  and  to  all  officers  generally.  In  liord  Haters  P.  C  vol. 
1.  c.  50.  p.  582.,  the  law  is  thus  stated :  *'  If  a  warrant  be  directed  to  the  con- 
stable of  D.,  he  is  not  bound  to  execute  it  out  of  the  precincts  of  his  constable- 
wick  ;  but  if  he  doth  it  out  of  his  constablewick,  it  is  good ;  and  so  it  was  ruled 
in  Norfolk,  in  an  action  of  trespass ;"  and  the  same  is  again  laid  down  in  2 
Hde^s  P.  C.  c.  19. /9.  110.,  which  opinion  is  mentioned  without  disapprobation 
by  Lord  Holt,  in  the  case  of  Kendal  and  others,  5  Ahd.  78.  In  Rex.  v. 
Chandler,  Ld.  Raym.  545,  Lord  Holt  was  plainly  speaking  of  a  warrant  to  all 

t  The  king's  warrant  was  issued  in  pnrsnance  of  the  3  G,  4.  e.  102.,  ten  days  before  the  end 
of  this  term,  directing  any  two  or  more  of  the  judges  of  this  court  to  sit  for  the  despatch  of 
bosinesa  until  the  first  dav  of  Mardi ;  and  BayUy,  Holroyd,  and  Be$t,  Js.  sat  daily  after  the 
term  in  the  GuUdkattt  Jve9iminMter,  in  the  room  adjoining  the  court,  and  this  and  the  following 
OSes  wws  argued  and  determined.    The  Lord  Chief  Justice  sat  at  Niai  Prius, 
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the  officers  of  a  county :  he  says,  "  Where  a  warrant  is  directed  generally  to 
all  constables,  Sic.  it  *shall  be  taken  respectively  to  each  of  them  within  r«oQ| 
their  several  districts.  [Bayhy^  J.  Loni  Holt^  immediately  afterwards,  L  ^^^^ 
adds,  ^  For  where  a  precept  or  warrant  is  directed  to  men  by  the  name  of  their 
office,  it  is  confined  to  the  districts  in  which  they  are  officers."]  The  circum- 
stance that  the  other  constables  of  Woolwich  were  absent  at  the  time  when  the 
warrant  was  executed,  is  not  of  any  importance  to  the  present  question  ;  for  in 
Co.  Lit.  181.  6.,  it  is  said,  ^  If  the  sheriff,  upon  a  captoi  directed  to  him,  make 
a  warrant  to  four  or  three,  jointly  or  severally,  to  arrest  the  defendant,  two  of 
them  may  arrest  him,  because  it  is  for  the  execution  of  justice."  And  the  same 
principle  is  stated,  as  applicable  to  warrants  generally ;  in  Dalton^s  Justice^  c. 
160.,  and  ButrCu  Juniict^  tit.  Arrest.  Cketw.  edition. 

Marryat  and  Bollandf  contra,  were  stopped  by  the  Court. 

Bayley,  J.  It  is  of  great  consequence  thai  magistrates  should  be  careful  to 
direct  their  warrants  in  such  a  manner  that  the  parties  to  be  affected  by  ^em 
may  know,  that  the  persons,  bearing  the  warrants  are  authorized  to  execute  them. 
The  importance  of  giving  such  information  will  be  easily  admitted,  when  it  is 
remembered,  that  according  to  the  extent  of  the  officer's  authority,  his  death 
may  be  murder,  manslaughter,  or  perhaps  justifiable  homicide.  A  magistrate 
has  power  to  direct  his  warrant  to  a  particular  person  by  name,  and  then  the 
latter  has  an  authority  coextensive  with  that  of  him  who  confers  it.  But  a 
warrant  may  also  be  directed  to  a  person,  not  by  his  name,  as  an  individual, 
but  by  the  description  of  his  ^official  character;  and  such  a  direction  r«oQo 
may  be  limited  to  the  officers  of  a  single  parish,  or  may  extend  to  all  the  ^ 
officers  of  a  single  parish,  or  may  extend  to  all  the  officers  of  a  county.  In  the 
lattter  case  it  is  clear  that  the  instrument  must  be  construed  reddendo  singula 
singulis^  and  the  authority  delegated  to  such  officer  is  limited  to  the  district  foi 
which  he  is  appointed.  The  present  is  a  middle  case,  between  a  direction  to 
an  individual  by  name,  and  one  to  all  the  officers  of  a  county.  It  is  a  special 
direction  to  the  officers  of  Woolwich^  by  the  description  of  their  official  char- 
acter. The  question  then  distincdy  arises,  whether  under  such  an  authority 
the  officers  of  Woolwich  were  justified  in  executing  the  warrant  out  of  that  dis- 
trict. I  am  of  opinion,  both  upon  the  authorities  and  the  reason  of  the  thing, 
that,  by  a  direction  to  a  particular  person  by  name,  then  *'  to  the  constables  of 
Woolwich"  then  *' to  all  officers,"  the  magistrate  gives  authority  to  the  con* 
stables  of  Woolwich,  within  the  limits  of  Woolwich,  and  not  beyond  them.  In 
the  case  of  The  Village  of  Chorley,  1  Salk.  176,  Lord  Holt  says,  ^'If  a  warrant 
be  directed  to  the  constable  by  name,  commanding  him  to  execute  it,  though  he 
is  not  compellable  to  go  out  of  his  own  precinct,  yet  he  may  if  he  wil^  and 
^hall  be  justified  by  the  warrant  for  so  doing:  but  if  the  warrant  be  directed  to 
all  constables,  &c.  generally,  it  shall  be  taken  respectively,  and  no  constable 
can  execute  the  same  out  of  his  precinct."  The  late  learned  editor  of  the  last 
edition  of  that  book,  in  a  note,  cites  the  judgment  of  Lord  HoU,  in  Rex  v. 
Chandler  J  as  implying,  that  the  name  of  office  is  sufficient  to  authorize  the  con- 
stable to  execute  Uie  warrant  out  of  his  district  and  that  it  is  not  *neces-  r«oQQ 
sary  to  insert  the  personal  name  of  the  officer,  in  order  to  give  him  that  L  ^  "^ 
authority.  The  case  cited  does  not  appear  to  me  to  warrant  the  opinion  ad* 
vanced  in  that  note ;  for  Lord HoU  uses  this  expression:  <*  Where  a  warrant  or 
precept  is  directed  to  men  by  the  name  of  their  office,  it  is  confined  to  the  dis- 
tricts in  which  they  are  officers ;"  which  certainly  implies  an  opinion,  that  the 
constable  of  a  parish  cannot,  beyond  the  limits  of  the  parish,  execute  a  warrant 
directed  to  him  by  the  description  of  his  office.  The  case  of  Reg  v.  Toohy, 
2  Ld.  Raym.  1296,  is  important;  there  the  warrant  was  granted  by  commis- 
sioners, under  the  27  Eliz.^  who  were  authorized  to  hear,  determine,  and  punish 
certain  offences  within  the  city  of  Westminster^  according  to  the  custom  of 
London^  and  the  direction  of  the  warrant  was  to  the  constable  of  the  parish  of 
St.  MargareVs^  Westminster:  the  officer  seized  the  party  within  the  pariah  of 
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St,  PauTa^  a  rescue  was  attempted,  and  in  the  end  an  assistant  of  the  officer 
was  killed:  afler  much  consideration,  it  was  held,  that  the  offence  was  not 
murder,  the  authority  of  the  constable  being  limited  to  his  own  parish,  although, 
by  the  custom  of  London^  the  constable  of  one  parish  may  execute  a  warrant 
in  another.  That  case  applies  strongly  to  the  present.  In  Blaicher  v.  Kemp 
Lord  Mansfield  certainly  observed,  Uiat  the  defendant  was  not  constable  of 
!Snpbome;  but  it  does  not  thence  necessarily  follow,  that  if  he  had  been 
constable  of  Shipbome^  Lord  Mansfield  would  have  held  that  he  was  justified 
in  acting  beyond  the  limits  of  that  place.  Li  all  probability  he  merely  intended 
to  state,  that  the  question  did  not  arise  as  to  the  extent  of  Uie  authority  given  to 
*204l  ^^^  constable  of  *Shipbome.  For  these  reasons,  I  am  of  opinion,  that 
-^  when  a  warrant  is  directed  to  a  constable  by  his  name  of  office,  the 
authority  thereby  given  does  not  enable  him  to  act  beyond  the  limits  to  which 
his  office  extends.  The  constable  of  TVoolmdi  was  not,  then,  justified  in 
entering  the  house  in  Deptford;  and  that  being  so,  the  ground  of  this  prose- 
cution fails,  and  the  rule  to  enter  a  verdict  for  the  defendants  must  be  made 
absolute. 

HoLROTD,  J.  I  am  of  opinion,  that  the  constables  of  Woohoich  had  not,  in 
this  instance,  any  authority  to  act  out  of  that  liberty.  A  warrant  may  be 
directed  to  officers,  as  individuals,  or  to  individuals  who  are  not  officers ;  and 
then  they  may  execute  it  any  where  within  the  extent  of  the  magistrate's 
jurisdiction.  But,  when  a  warrant  is  directed  to  persons  by  the  description 
of  their  office,  that  is  not  a  special  direction,  independent  of  their  character  as 
officers.  The  warrant  in  question  was  directed  to  one  person  individually, 
describing  him  also  as  an  officer  of  the  parish,  then  '*  to  the  constables  of  the 
parish,"  not  '*  to  B,  and  C,  constables  of  the  parish,"  then  *'  to  all  other 
officers,'*  &c.  That  being  the  form  used,  authority  was  given  to  the  constables 
of  fFoolwichj  because  they  filled  that  office,  and  not  as  individuals ;  it  therefore 
extended  no  further  than  the  district  within  which  they  were  officers.  The 
warrant  might,  indeed,  have  been  for  the  performance  oi  something  out  of  the 
parish  of  Proolwich,  viz.,  if  it  had  recited  that  the  parties  rated  had  property  in 
Deptford^  and  had  ordered  a  distress  to  be  made  upon  that  property ;  then  the 
direction  to  the  constables  of  Woolwich  might  have  been  considered  as  a  special 
delegation  of  authority  to  them  to  act  out  of  tHtit  parish,  otherwise  the  warrant 
*2fi51  would  have  been  nugatory  as  to  *them.  But  this  is  not  such  a  case ; 
^  and,  therefore,  upon  the  principle  of  the  distinction  between  a  direction 
by  the  individual  name,  and  the  official  character,  as  well  as  upon  the  authori- 
ties, I  think  that  the  constable  of  Woolwich  was  not  justified  in  acting  out  of 
that  parish.  The  case  of  Reg  v.  Tooley  is  decisive ;  that  is  a  case  of  great 
authority,  having  been  much  considered  before  judgment  was  given.  The  pas- 
sages cited  from  Lord  Hale^sP,  C,  taken  by  themselves,  may  imply  an  opinion, 
that  if  the  direction  be  to  particular  persons  by  their  name  of  office,  they  may  act 
beyond  the  limits  of  that  office ;  but  in  Rex  v.  Chandler ^  one  part  of  Lord  aoWs 
judgment  seems  to  imply  the  same  thing ;  yet  what  he  afterwards  adds  shows 
that  his  observation  was  intended  to  apply  to  those  cases  only  where  the  war- 
rant is  directed  to  particular  persons  by  name ;  and  the  same  thing  appears  from 
what  Lord  Holt  s^s,  in  the  case  of  The  Village  of  Charley;  and  die  passages 
in  Lord  Hdle'a  P.  C.  may  fairiy  be  construed  with  the  same  qualification. 
From  the  case  of  Blateher  v.  Eimp  also  an  argument  may  prima  facie  be 
drawn  in  favor  of  this  prosecution ;  but  there  the  court  had  no  occasion  to  con- 
sider how  the  law  would  have  been,  had  the  defendant  been  constable  of 
Shipbome;  they,  therefore,  laid  out  of  their  consideration,  and  gave  no  opinion 
upon  the  point 

Bnnr,  J.  I  think  we  are  bound  to  take  care  that  the  law  relating  to  the  duty 
of  constables  shall  rest  upon  broad,  plain,  intelligible  principles,  that  constables 
may  know  where  they  are  to  execute  warrants,  and  that  the  parties  to  be 
affected  may  know  when  they  are  to  submit  to  them.    Now,  it  is  plain,  that 
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magistrates  may  direct  their  'warrants  to  officers,  either  by  their  names  r«oga 
or  by  the  description  of  their  office.  If  the  former  mode  be  adopted,  the  ^ 
officer  may  execute  the  warrant  any  where  within  the  ambit  of  the  magistrate's 
authority ;  if  the  latter,  then  the  plain  and  obyious  meaning  of  it  is,  that  the 
officer  shall  not  act  beyond  the  precincts  of  his  office.  This  is  the  principle 
wliich  is  to  be  extracted  from  all  the  cases,  particularly  from  Reg  v.  Tooley. 
That  case  was  twice  aigued,  and  much  considered  before  judgment  was  given ; 
and  although  tlie  statute  27  Eliz.  gave  authority  to  punish  certain  offences  in 
the  city  of  WtBtminMter^  as  they  might  be  punished  by  the  custom  of  London^ 
and  although  by  that  custom  the  constable  of  one  parish  may  execute  a  warrant 
ill  another,  yet  it  was  held,  that  the  27th  of  EHz.  did  not  extend  that  privilege 
to  the  city  of  WutnUnster;  and  that  a  warrant  issued  under  the  provisions  of 
that  act,  directed  to  the  constables  of  the  parish  of  St.  Margart^Sf  could  not 
legally  be  executed  by  them  in  the  parish  of  St.  PauTst  alSiough  both  were 
within  that  city.  The  case  of  Bex  v.  Chandler  is  to  the  same  effect.  In 
Blaicher  v.  Kemp^  Lord  Mansfield  did  not  decide  upon  the  distinction  now 
taken.  In  order  to  ascertain  the  effect  of  any  decision,  we  should  look  rather 
to  the  principles  laid  down,  than  to  the  special  circumstances  of  the  case.  Now, 
the  principle  there  laid  down  was,  that  the  warrant  must  be  construed  reddendo 
singula  singttUs.  If  that  principle  be  applied  in  the  present  instance,  it 
appears  manifestly  that  the  magistrates  intended  the  warrant  to  be  executed  by 
the  officers  of  that  place  where  the  property  to  be  seized  was  situated.  The 
plain  rule,  then,  b,  that  where  a  warrant  is  directed  to  any  one  by  name,  he  may 
execute  it  any  where  within  the  jurisdiction  of  the  ^magistrates ;  but  r^aaj 
where  it  is  directed  by  the  description  of  an  office,  then  the  officer  ^ 
cannot  act  beyond  the  precincts  of  his  office.  This  rule  may  serve  to  avoid 
disputes  as  to  the  authority  of  peace  officers,  which  frequently  produce  much 
inconvenience  and  mischief.  For  these  reasons,  I  am  of  opinion,  that  this  rule 
must  be  made  absolute.  Rule  absolute. 


LORD  HUNTINGTOWER  v.  GARDINER. 
SAME  V.  IRELAND. 

Where  a  voter  received  money  after  an  election  for  haring  voted  for  a  particular  candidate,  but 
no  agreement  for  any  such  payment  was  made  before  tae  election :  Held,  that  ihia  was  not 
an  onence  within  the  2  G.  2.  e.  24.  a.  7. 

An  ambiguous  ezpreasion  in  a  declaration  ia  cured  by  ▼erdict,  and  rouat  afterwards  be  taken  to 
have  been  used  in  that  sense  which  would  sustain  the  verdict. 

This  was  an  action  of  debt  for  penalties  under  the  2  G.  2.  c.  24.  e.  7.,  foi 
bribery  at  an  election.  The  first  count  of  the  declaration  stated  the  issuing  of  a 
writ  for  the  election  of  two  buigesses  to  serve  in  parliament  for  the  borough  of 
Ilche8ter$  and  that  the  defendant,  having  a  right  to  vote,  at  the  said  election, 
did  receive  of  and  from  one  fF.  S.^  a  large  sum  of  money,  to  wit,  ^c,  by  way 
of  gifl  to  him,  the  said  defendant,ybr  giving  his  vote  for  S.  L.  and  Sir  T.  C, 
two  of  the  candidates,  that  they  might  be  elected.  Several  other  counts  fol- 
lowed, in  substance  similar  to  the  first.  A  second  series  of  counts  charffed  that 
the  defendant,  before  the  election  took  place,  did  agree  with  the  said  fr.  S.^  to 
receive  a  sum  of  money,  to  wit,  &c.,  by  way  of  gitt  to  him,  the  said  defendant, 
to  give  his  vote  in  that  election  for  such  candi£ites  as  the  said  IV.  S.  should 
appoint.  At  tlie  trial  at  the  last  Summer  assizes  for  Someraeishire  before 
^Aichardsonf  J.,  it  was  proved,  that  after  the  election  the  defendant  r«ogo 
received  the  sum  of  30/.  for  having  voted  for  S.  L.  and  Sir  71  C,  but  L 
no  evidence  whatever  was  given  of  any  pre-existing  agreement.  It  was  then 
objectedy  that  the  evidence  did  not  support  any  count  in  the  dedaration*  as  the 


298] 


1  Barnewall  &  Cresswell.  1^9 


charge  in  the  first  series  of  ooimts  did  not  constitute  an  offence  within  the 
statute,  unless  the  words  ^  for  giving*'  in  those  counts,  were  read  <*  to  give." 
The  learned  iudge  reserved  the  point,  and  left  the  case  to  the  jury,  who  found 
for  the  defendant  upon  the  counts  chararing  the  previous  agreement,  and  for  the 
plaintiff  upon  the  others.  In  Michadmas  term  a  rule  to  enter  a  nonsuit  was 
obtained;  against  which, 

Gaselee  and  JS.  Lowes  now  showed  cause.  The  act  of  2  G.  2.  c.  24.,  upon 
which  this  action  proceeds,  is  remedial  as  well  as  penal.  The  preamble  is, 
*'  whereas  it  is  found  by  experience,  that  the  laws  already  in  being  have  not 
been  sufficient  to  prevent  corrupt  and  illegal  practices  in  the  election  of  mem- 
bers to  serve  in  parliament."  It  then  proceeds,  **for  remedy,  therefore,  of  so 
great  an  evil.  Sic"  The  statute  then  being  made  for  the  remedy  of  an  exist- 
ing eviU  should  receive  a  liberal  construction,  and  such  as  is  best  calculated  to 
eflect  the  intention  of  the  legislature.  The  words  <<to  give,"  used  in  the 
seventh  section,  may  therefore  be  construed  *'  for  having  given,"  or  the  mis- 
chief will  be  very  imperfecdy  remedied ;  for  it  is  equally  criminal  to  receive 
money  for  having  voted  as  for  promising  to  vote ;  and  the  commission  of 
bribery  will  be  very  much  facilitated  if  it  be  necessary  to  show  a  pre-existing 
agreement.  The  very  practice  of  giving  money  after  an  election,  may  raise  au 
Morri  expectation  of  similar  payments  in  future,  *which  will  produce  quite 
-^  as  much  effect  upon  the  minds  of  the  voters  as  any  express  promise 
could  do.  But,  secondly,  if  it  be  thought  that  the  offence  must  be  complete 
before  the  election,  then  this  motion  fails  as  the  objection  is  upon  the  record. 
The  words  **  for  giving"  mean  **  for  having  given ;"  and  if  that  be  not  within 
the  statute,  the  motion  should  have  been  in  arrest  of  judgment,  so  that  the 
opinion  of  a  court  of  error  might  be  obtained. 

Adam  and  C.  F.  ffVliams^  contra,  were  stopped  by  the  Court. 

Batlet,  J.  Two  questions  have  been  raiseid  for  the  plaintiff  in  this  case  ; 
I  St,  Whether  the  2  G.  2.  c  24.  «.  7.  applies  where  money  has  been  paid  to  a 
voter  after  the  election,  but  no  pre-existing  agreement  can  be  proved ;  and,  2dly, 
Whether  the  motion  ought  not  to  have  bmn  in  arrest  of  judgment,  on  the  ground 
that  the  objection  appears  upon  the  record.  In  deciding  the  first  point,  it  is  not 
for  us  to  say  what  might  be  politically  desirable,  but  what  is  the  provision  of  the 
legislature  ;  and  in  order  to  answer  that  question,  we  must  resort  to  the  estab- 
lished rules  for  construing  acts  of  this  nature.  In  construing  remedial  statutes, 
we  are  not  tied  down  to  the  letter  of  the  enactment,  but  effect  must  not  be  given 
to  a  penal  statute,  unless  the  offence  charged  comes  within  the  very  words  of  it. 
Now,  the  legal  distinction  between  remedial  and  penal  statutes  is  this,  the  former 
give  relief  to  parties  grieved,  the  latter  impose  penalties  upon  offences  committed. 
Judging  it  by  that  rule,  the  2  G.  2.  c,  24.  is  a  penal  act.  The  seventh  section 
^dOOl  ^^^^  enacts,  that,  'Mf  any  person  who  'hath  or  claimeth  to  have  a  vote, 
•^  &c.  shall  ask,  receive,  or  take  any  reward  by  way  of  giA,  loan,  or  other 
device,  or  agree  or  contract  for  any  mcney,  gift,  office,  employment,  or  other 
reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his  vote  in 
such  election,"  &c.  he  shall  be  liable  to  a  certain  penalty.  The  offence,  there- 
fore, in  the  terms  of  the  act,  is  receiving  or  agreeing  to  receive  a  reward,  to  give^ 
or  to  forbear  to  give  a  vote ;  the  plain  meaning  of  which  is,  in  order  thai  he 
may  give  or  forbear  to  give  his  vote.  The  words  used  are  clearly  prospective, 
not  retrospective,  and  such  an  operation  it  probably  was  the  intention  of  the 
legislature  to  give  them  when  the  act  passed.  Other  parts  of  the  statute  may 
assist  U8  in  forming  a  judgment  as  to  that  intention.  The  first  section  prescribes 
an  oath  to  be  taken  by  each  elector,  that  he  has  not  received  any  sum  of  money, 
ke.  or  any  promise  or  security  for  any  money,  &c.  in  order  to  give  his  vote. 
It  has  been  argued,  that  the  mischief  is  as  great  if  money  be  received  for  having 
voted,  as  if  it  be  taken  in  pursuance  of  an  agreement  to  vote.  Admitting  that 
to  be  so,  8tin  it  is  plain  that  the  oath  only  applies  to  that  which  passes  before 
the  eleetioii.    The  legislature  might  very  easHy  have  introduced  into  that  clause 
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the  words,  that  the  voter  would  not  receive  money,  &c.  for  having  voted, 
had  it  been  intended  to  make  that  an  offence.  There  is  also  another  clause  in  tlie 
act  which  throws  some  light  upon  this  question.  The  eighth  section  enacts,  that 
any  person  discovering  another  offender,  shall  be  himself  indemnified  against  all 
penalties  incurred  by  offending  against  the  act.  Now,  that  discovery  is  to  be 
made  within  a  period  of  twelve  months,  which  are  to  be  computed  from  the  time 
of  the  election.  If,  then,  it  be  an  offence  to  receive  *money  after  an  i-»nm 
election  without  any  previous  agreement,  and  that  money  be  not  paid  ^ 
within  twel/e  months  next  after  the  date  of  the  election,  an  offender  against  the 
act  may  be  discovered,  and  yet  the  benefit  of  the  eighth  section  will  not  be  con- 
ferred upon  the  discoverer.  It  may,  for  these  reasons,  be  well  doubted  that  the 
legislature  intended  to  extend  the  penalty  to  such  a  transaction  as  was  proved  in 
this  case ;  and  the  meaning  of  the  words  of  the  statute  is  plainly  prospective ;  that 
therefore,  is  the  only  operation  which  we  are  authorized  to  give  them.  As  to 
the  second  question,  whether  this  motion  to  enter  a  nonsuit  be  the  proper  one, 
it  seems  to  me  that  the  objection  was  properly  taken  at  the  trial,  and  does  not 
arise  iipon  the  record.  If  the  declaration  had  stated,  that  the  money  was  received 
by  the  defendant  "  for  having  given,"  and  not  •*  for  giving"  his  vote,  it  would 
have  been  otherwise.  The  expression  **  for  giving"  does  not  necessarily  mean, 
*•  for  having  given,"  but  is  clearly  equivocal.  Now,  if  an  ambiguous  expres- 
sion be  used  in  the  •declaration,  that  is  cured  by  verdict,  and  must  afterwards  be 
construed  in  that  sense  which  would  sustain  the  verdict,  Avory  v.  Hooh,  2 
Cotvp.  825.  If,  then,  it  be  no  offence  to  receive  money  for  having  voted,  but  it 
is  an  offence  to  receive  it  in  order  to  give  a  vote,  we  should  be  obliged  to  pre- 
sume after  verdict  that  the  ambiguous  words  "  for  giving,"  were  used  in  the 
latter  sense ;  and  as  there  was  no  evidence  given  at  the  trial  sufficient  to  support 
such  an  allegation,  I  am  of  opinion  that  a  nonsuit  must  be  entered. 

HoLROYD,  J.     I  am  of  opinion,  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute.     It  has  been  *argued,  that  this  must  be  construed  as  a  r^oAn 
remedial  act.     In  one  sense,  aU  penal  acts  are  remedial  as  meant  to  ^ 
remedy  an  evil.    But  that  is  not  the  distinction  between  remedial  and  penal  acts, 
upon  which  the  rules  of  construction  depend.     This  act  is  certainly  extremely 

eenal,  although  intended  to  remedy  an  evil ;  it  not  only  imposes  a  heavy  penalty, 
ufc  forever  deprives  the  offender  of  his  franchise  as  a  voter.  It  is  not  necessary 
to  decide,  whether  we  could  go  beyond  the  express  words  ot  the  statute,  if  the 
intention  of  the  legislature  had  been,  that  the  clause  should  Iiave  a  retrospective 
operation,  for  no  such  intention  appears.  The  words  used  are  evidently  pros- 
pective ;  they  must  be  construed  as  if  they  had  been  •'  in  order  to  give,"  or  "  in 
order  to  forbear  to  give ;"  and  the  section  provides  not  only  for  receiving  a  re- 
ward, but  for  making  an  agreement  for  the  receipt  of  money,  although  it  be  not 
paid  until  after  the  election.  But  the  words  do  not  go  beyond  that;  we  cannot, 
therefore,  infer  that  a  voluntary  payment  after  the  election  comes  within  the 
meaning  of  the  statute.  This  view  of  the  subject  is  confirmed  by  the  aigument 
drawn  by  my  brother  Bayley  from  the  first  and  eight  clauses.  The  next 
question  is,  whether  this  objection  could  properly  be  taken  at  the  trial ;  if  it  could 
not,  but  constitutes  an  objection  upon  the  record,  the  motion  in  its  present  form 
ought  not  to  succeed.  If  the  words  in  the  declaration  had  been  clearly  retros* 
pective,  the  question  would  have  arisen  upon  the  record ;  but  the  words  **  for 
giving"  a  vote,  are  in  common  parlance  prospective,  and  in  the  third  section  of 
this  very  statute,  the  words  •<  for  making,"  are  used  in  a  prospective  sense 
That  section  prescribes  an  oath  to  be  taken  by  the  returning  officer  before  the 
election,  that  he  has  not  *received  any  money,  &c.  "  for  making"  any  r^ono 
return  at  the  present  election.  The  declaration  might  have  been  bad  ^ 
upon  demurrer,  but  the  expression  used  is  ambiguous,  and  there  is  no  demurrer, 
and  the  term  used  is  such  as  may  be  within  the  act.  The  issue,  then,  is  joined 
as  to  facts  so  stated,  as  in  one  sense  of  the  words,  to  make  an  offence  within  the 
ict.     After  verdict,  therefore,  such  an  offence  must  be  taken  to  liave  been  proved. 
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and,  eoDsequently,  this  is  not  an  objection  which  can  be  determined  by  referring 
to  the  record.  The  case  of  ^very  v.  Hoole  is  directly  in  point.  Here,  then, 
the  evidence  not  having  proved  any  offence  within  the  act,  a  nonsuit  must  now 
be  entered. 

Best,  J.  I  cannot  but  feel  strongly  the  mischief  arising  from  bribery  at 
elections,  and  should,  therefore,  be  willing  to  go  as  far  as  possible  in  order  to 
suppress  it.  We  must,  however,  take  care  that  we  do  not  with  that  view 
transgress  the  law.  I  am  clearly  of  opinion,  that  this  is  not  a  case  within  the 
2  G.  2.  c.  24.  The  previous  agreement  has  been  negatived  by  die  jury.  Now, 
can  we.  say  that  a  man  receiving  money  after  voting,  but  not  in  pursuance  of 
any  corrupt  preceding  agreement,  has  committed  an  offence  against  the  statute  in 
question  ?  All  the  terms  of  the  act  show  that  it  applies  to  those  cases  only 
where  an  agreement  has  been  entered  into  before  the  election.  It  would  be 
wasting  time  to  go  through  the  arguments  used  by  my  brothers ;  I  agree  in 
th^m  all,  particularly  in  those  drawn  from  the  other  clauses  to  which  reference 
has  been  made.  It  has  been  urged  that  this  is  a  remedial  act;  it  is  so,  but  we 
are  not  acting  upon  the  remedial  part  of  it.  A  committee  of  the  House  of 
^^(un  ^o'^^™^^  might,  perhaps,  acting  upon  *the  remedial  part,  give  relief  to 
-^  the  candidate  grieved,  and  enable  him  to  take  his  seat  But  there  the 
remedial  part  of  the  act  ends.  We  are  called  upon  to  give  effect  to  a  penal 
danse,  and  must,  therefore,  construe  it  strictly,  for  we  ought  not  to  pronounce  a 
judgment  imposing  very  severe  penalties,  unless  the  offence  comes  within  the 
letter  of  the  act,  whatever  might  have  been  the  intention  of  the  legislature  in 
passing  it  I  do  not,  indeed,  think  that  what  was  done  by  this  defendant  is 
within  the  spirit  of  the  act;  the  finding  of  the  jury,  we  are  bound  to  presume 
that  he  gave  his  vote  honestiy,  and  was  afterwards  seduced  into  receiving  a  re- 
ward for  having  done  so.  For  these  reasons,  I  agree  with  the  rest  of  the  Court 
that  a  nonsuit  must  be  entered. 

Rule  absolute. 


JACKSON  V.  PEARSON  and  SQUIRREL. 

By  9  (?.  1.  c.  22.  §.  7,  th«  inhabitants  of  the  hundred  are  to  make  satisfaction  for  damages 
oocasioned  by  the  acts  therein  mentioned  :  Held,  that  under  this  statute,  the  action  must  be 
against  all  the  inhabitants  of  the  hundred  ,*  and  the  declaration  being  against  two  only,  it  was 
held  bad  on  motion  in  arrest  of  judgment. 

Declaration  against  the  defendants,  two  of  the  inhabitants  of  Gosford  in  the 
county  of  Siuaex,  stated  that  some  persons,  to  the  plaintiff  unknown,  within 
one  year,  on,  iic.<,  at,  ^c,  unlawfully  set  fire  to  a  bam  and  stable,  containing 
straw,  &c.,  whereby  the  same  were  burnt  and  destroyed.  The  plaintiff  having 
obtained  a  verdict  at  the  trial,  a  rule  niH  was  obtained  by  Cooper  in  last 
Michaelmas  term  for  arresting  the  judgment,  on  the  ground  that  the  acti«m 
^  ^  •ought  to  have  been  brought  s^;ainst  all  the  inhabitants  of  the  hundred, 
J  and  not  against  two  of  them  onfy. 

Storks  now  showed  cause.  The  defendants  ought  to  have  availed  £hem- 
selves  of  this  objection  by  plea  in  abatement.  Although  in  form  tort,  the  cause 
of  action  arises  quasi  ex  contractu;  for  it  may  be  considered  to  arise  out  of  an 
implied  contract  by  all  the  inhabitants  of  the  hundred  to  be  responsible  fox 
damage  arising  from  injuries  of  the  nature  described  in  the  declaration.  The 
riot  act  of  the  1  G.  1.  «.  2.  c.  5,  gives  the  action  against  two  of  the  inhabitants 
of  the  hundred.  It  is  true  that  in  Steward  v.  Howej^^  3  KMe^  126,  it  was  held 
that  under  the  statute  of  Winton^  the  declaration  must  be  against  the  inhabit- 
ants of  tiia  hundred  generally.  There  the  action  was  against  eight  persons  by 
name,  auoi  it  was  held  to  be  bod  upon  error     Bqt  that  statute  was  very  dxff<ki: 
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ently  worded.  The  9  G.  1.  c.  22.  s.  7,  upon  which  this  action  is  founded 
afler  stating  that  all  the  inhabitants  of  the  hundred  are  to  make  satisfaction,  goes 
on  to  say,  **  that  if  such  persons  shall  recover  in  such  action,  and  sue  executiop 
against  any  of  such  inhabitants,  all  other  the  inhabitants  of  the  hundred  shall  be 
rateably  taxed  towards  an  equal  contribution  for  the  relief  of  such  inhabitant 
against  whom  such  execution  shall  be  had  and  levied.  The  legislature,  there- 
fore,  contemplated  that  execution  might  issue  against  any  inhabitant,  and,  conse- 
quently that  the  party  injured  might  recover  in  an  action  brought  against  any 
inhabitant  of  the  hundred. 

^Cooper,  contra,  was  stopped  by  the  Court.  r*306 

Bayley,  J.  I  am  of  opinion  that  the  rule  for  arresting  the  judgment  ^ 
must  be  made  absolute.  The  9.  G.  1.  e.  22.  «•  7,  gives  to  the  party  injured  a 
remedy  in  cases  where  none  existed  before.  That  remedy  must  be  strictly 
pursued.  The  words  are,  *'  that  the  inhabitants  of  every  hundred  shall  make 
full  satisfaction  and  amends  to  all  persons  for  the  damages  they  shall  have  sus- 
tained by  the  acts  therein  mentioned,  (one  of  which  is  setting  fire  to  any  house, 
bam,  &c.)  which  shall  be  done  by  any  offender  against  the  act;  and  that  any 
person  who  shall  sustain  damages  by  any  of  the  offences  therein  mentioned, 
shall  be  enabled  to  sue  for  and  recover  such  damages,  the  sum  to  be  recovered 
not  exceeding  the  sum  of  200/.  against  the  inhabitants  of  the  said  hundred,  who 
shall  be  made  liable  to  answer  all  or  any  part  thereof:  and  that  if  such  person 
shall  recover  in  such  action,  and  sue  execution  against  any  of  such  inhabitants, 
all  other  the  inhabitants  of  the  hundred  shall  be  rateably  and  proportionably 
taxed  towards  an  equal  contribution  for  the  relief  of  such  inhabitant  against  whom 
such  execution  shall  be  had  and  levied.'*  The  inhabitants  of  the  hundred  are  to 
make  tlie  satisfaction,  and  the  inhabitants  are  to  be  sued.  The  persons  liable 
to  the  damages  are  the  persons  who  are  the  inhabitants  of  the  hundred  at  the 
time  when  me  damages  are  recovered  and  levied.  Here  the  two  defendants 
may  have  been  inhabitants  of  the  hundred  at  the  time  when  the  action  was 
commenced,  but  non  constat  that  they  will  continue  so  until  the  time  when  the 
damages  are  levied.  If  they  do  not,  they  will  not  be  liable  under  this  statute 
to  contribute  to  the  costs  and  damages  ^recovered.  Now,  if  this  action  r^ony 
be  maintainable  against  them,  it  would  have  the  effect  of  making  them  *- 
personally  responsible  for  the  damages  even  afler  they  had  ceased  to  be  inhabit- 
ants of  the  hundred.  That  is  contrary  to  the  intention  of  the  legislature.  For 
these  reasons,  I  think  the  rule  for  arresting  the  judgment  must  be  made 
absolute. 

HoLROYD,  J.  I  am  of  opinion  that  this  objection  is  valid  in  arrest  of  judg- 
ment or  upon  error.  The  statute  gives  an  action,  not  acainst  individuals,  but 
against  a  class  of  persons  constituting  a  fleeting  body,  who,  for  the  purpose  of 
defending  suits,  are  to  be  considered  in  the  nature  of  a  corporate  body.  Here 
the  action  is  brought  against  the  defendants  as  individuals ;  and  if  well  brought, 
the  judgment  may  operate  against  them  as  individuab.  They  and  their  per- 
sonal representatives  will  be  Cable  upon  the  judgment.  Now,  although  the  lan- 
guage of  the  latter  part  of  the  clause  speaks  of  execution  issuing  against  any  of 
the  inhabitants,  yet  it  sufficiently  appears  from  the  whole  of  the  section  to  have 
been  the  intention  of  the  legiskture  that  no  persons  should  be  liable  to  contri- 
bute towards  the  damages  and  costs  except  those  who  are  inhabitants  at  the 
time  when  they  are  levied.  They  are  to  be  liable  only  as  long  as  they  con- 
tinue inhabitants.  But  if  this  action  were  maintainable  against  the  two  defend- 
ants, they  would  be  personally  liable  upon  the  judgment,  although  they  have 
ceased  to  be  inhabitants  of  the  hundred.  That  being  so,  I  am  of  opinion  tha* 
the  action  against  two  defendants  is  not  maintainable,  and  that  the  judgmen* 
must  be  arrested. 

^'Best,  J.    The  case  in  EAle  is  an  authority  to  show  that  this  action  r«oAo 
is    not  maintainable  against  the  two  defendants.    It  has    been  the  ^ 
constant  practice  in  actions  upon  the  statute,  to  declare  against  the  inhabitants 
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at  hige.  That  was  the  course  pursued  in  Thurtell  v.  The  Inhabitants  of  the 
Hundred  of  Muiford^  3  East^  400,  and  Fbwler  v.  The  Inhabilants  of  Lonin- 
borough^  1  Broa.  ^  B.  64.  If  the  action  were  maintainable  against  any  two 
of  the  inhabitants,  it  might  have  the  effect  of  continuing  their  liability  after 
they  cease  to  be  inhabitants;  and  that  is  manifestly  contrary  to  the  intention  of 
the  legislature. 

Rule  absolute. 


LINGARD  et  al.  Assignees  of  FRY,  a  Bankrupt,  v.  MESSITER. 

In  an  action  by  the  assignees  of  a  bankrupt,  brouffht  to  recover  property  in  the  bankrupt's  pos- 
session as  repoted  owner,  the  plaintiffs  proved  tnat  the  bankrupt  had  once  been  the  real  owner 
of  the  goods  in  question,  and  that  he  continued  in  possession  of  them  until  he  committed  an 
act  of  baokruptcy :  Held,  that  this  warn  prima  facie  evidence  that  he  continued  in  possession 
as  owner,  and  that  it  then  lay  upon  the  defendant  to  prove  that  the  bankrupt  had  ceased  to  be 
the  reputed  owner.  The  defendant  proved  that,  long  before  the  act  of  bankruptcy,  the  goods 
had  been  seized  under  an  execution,  at  the  suit  of  a  creditor,  by  the  sheriff,  and  that  they 
were  conveyed  by  bill  of  sale  to  the  creditor,  and  that  he  afterwards  demised  them  at  an 
annual  rent  to  the  bankrupt,  who  continued  in  possession  of  them  till  the  time  of  his  bank- 
ruptcy. Soon  after  the  biU  of  sale  was  executed,  the  creditor's  initials  were  marked  on  oil 
the  goods :  Held,  that  thia  waa  no  evidence  of  the  notoriety  of  the  change  of  property ;  and, 
oonseqaeotly,  that  there  was  no  evidence  to  go  to  the  jury  that  the  banuupt  baid  ever  ceased 
to  be  the  reputed  owner. 

Trover  for  machinery,  consisting  of  scribbling-engines,  tuckers,  and  spinning- 
jennys.  At  the  trial  before  Richardson^  J.,  at  the  last  assizes  for  the  county 
of  Somerset^  the  plaintiffs  proved  an  act  of  bankruptcy  to  have  been  committed 
in  May  J  1818,  a  good  petitioning  creditor's  debt,  and  the  issuing  of  the  com- 
'3091   ™^^^^°  ^^  *^^^  ^"^^  September i  1819.     The  bankrupt  had  carried  on  the 

-J  business  of  a  clothier  for  many  years,  and  was  originally  possessed  of  the 
machinery  in  question,  as  his  own  property,  and  continued  to  use  it  in  his 
business  down  to  the  time  of  the  act  of  bankruptcy.  In  Trinity  term,  1815, 
the  defendant  obtained  two  judgments  against  the  bankrupt  for  1500/.  and 
issued  an  execution  thereon ;  and  by  deed  reciting  the  two  writs  of  execution, 
and  that  the  sheriff  had  agreed  to  sell  for  1050/.  to  the  defendant  the  goods 
mentioned  in  the  schedule,  which  were  the  machinery  in  question,  the  sheriff 
and  Fry  assigned  and  confirmed  to  the  defendant  all  the  said  goods.  On  the 
22d  November^  1815,  the  defendant,  by  deed  reciting  the  assignment,  demised 
the  machinery  in  question  to  the  bankrupt  for  twelve  months,  at  the  rent  of  10/. 
per  month.  This  latter  deed  contained  covenants  by  the  bankrupt  to  pay  the 
rent,  and  repair  the  machinery,  and  a  proviso,  that  if  Uie  bankrupt  should  fail  in 
any  of  the  covenants,  or  be  incapable  of  carrying  on  the  business,  by  bank- 
ruptcy,  death,  or  otherwise,  the  deed  was  to  be  void,  and  the  defendant  was  to 
be  at  liberty  to  take  the  goods  and  dispose  of  them.  The  bankrupt  had  pos- 
session of  the  goods  for  &ie  year,  and  paid  the  rent,  and  at  the  expiration  of 
that  year,  it  was  agreed  between  the  bankrupt  and  the  defendant,  to  renew  the 
letting  for  another  year  upon  the  same  terms.  The  whole  rent  was  paid  by 
the  bankrupt  up  to  1818.  After  the  first  demise,  the  initials  of  the  defendant's 
name,  N.  Af.,  were  put  upon  every  article.  The  defendant  then  endeavored  to 
prove,  that  the  bankrupt  did  not  continue  in  the  possession  of  the  machinery 
until  the  act  of  bankruptcy  was  committed ;  but  upon  that  point  there  was  con* 
^«..^^    tradictory  evidence.     One  witness  *stated  it  to  be  a  well-known  usage 

J  to  let  machinery  to  clothiers.  The  learned  judge  was  of  opinion,  that 
the  property  was  in  the  possession,  order,  and  disposition  of  the  bankrupt,  by 
the  consent  of  the  true  owner,  within  the  21  Jac.  1.  c.  19. ;  and  he  left  it  to 
the  jury  to  find,  upon  the  evidence,  whether  the  possession  continued  in  the 
bankrupt  tntil  the  time  of  the  act  of  bankruptcy.    They  found  that  it  did.  vul 
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the  verdict  was  accordingly  entered  for  the  plaintiffs.     A  role  nisi  for  a  new 
trial  having  been  obtained  in  last  Miehaelmas  term, 

Selwyn  showed  cause.  Lingham  v.  Biggs,  1  Bos.  fy  P.  82,  and  Brysan 
V.  Wylie,  ibid,  note,  are  authorities  to  show  that  the  bankrupt  had  the 
machinery  in  question  in  his  possession,  order,  and  disposition,  within  the 
meaning  of  the  21  Jac.  1.  c.  19.  The  plaintiffs,  by  showing  that  the  machinery 
had  once  been  the  property  of  the  bankrupt,  and  that  it  continued  in  his  pos- 
session down  to  the  time  of  the  act  of  bankruptcy,  made  out  a  prima  fade 
3ase  to  entitle  them  to  recover:  for  where  a  person  who  has  at  one  time  been 
the  owner  of  property,  continues  in  possession  of  it,  the  presumption  is,  that 
he  continues  in  such  possession  as  owner.  The  defendant  did,  indeed,  prove, 
that  the  real  ownership  had  ceased  before  the  act  of  bankruptcy,  but  the  reputed 
ownership  would  continue  as  long  as  the  possession  continued,  unless  it  was 
made  notorious  to  the  world  that  there  had  been  a  change  of  property. 
Knowles  v.  HorsfaU,  5  B.  4*  A^  134,  is  an  authority  to  show  that  the  marking 
of  the  name  of  the  purchaser  upon  the  goods  is  not  sufficient  evidence  that  the 
change  of  possession  is  notorious,  so  as  to  take  the  case  *out  of  the  r^^i  i 
statute.  As  to  there  being  a  usage  to  rent  and  hire  such  machinery,  *- 
that  was  only  spoken  to  by  one  witness,  and  no  stress  was  laid  upon  it  at  the 
trial.  Besides,  in  Thacktkwaite  v.  Cock,  3  Taunt.  490,  Mansfield^  C  J.,  lays 
it  down  that  the  custom  must  be  such,  that  persons  dealing  with  traders  may 
see  and  know  that  the  goods  may  possibly  not  be  the  property  of  the  pos- 
sessor. The  defendant  not  having  proved  any  notoriety  of  the  change  of  pro- 
perty, there  was  no  evidence  to  go  die  jury  to  show,  that  the  reputed  owner- 
ship, which  had  been  proved  to  have  been  at  one  time  in  the  bankrupt,  had 
ceased. 

Oaselee,  contra.  The  fact  of  the  sheriff  having  been  in  possession  under  an 
execution  of  these  goods,  was  evidence  that  the  change  of  property  was  notori- 
ous in  the  neighborhood.  In  Waikins,  v.  Birch,  4  Taunt.  823,  where  a  de- 
fendant had  confessed  judgment,  and  the  creditor,  having  taken  his  goods  in 
execution,  bought  them  by  public  auction,  and  took  a  bill  of  sale  for  a  valuable 
consideration  from  the  sheriff,  and  afterwards  let  the  goods  to  the  former  owner 
for  a  rent  which  was  paid,  it  was  held,  that  that  creditor  had  a  good  title,  which 
could  not  be  impugned  as  fraudulent  by  other  creditors,  having  executions  against 
the  same  defendant.  Besides,  in  this  case  it  was  proved  to  have  been  the  usage 
to  rent  such  machinery.  In  Horn  v.  Baker,  9  JSast,  215,  it  was  expressly  laid 
down,  that  where  there  was  a  usage  to  rent  and  hire  vats  for  the  purpose  of  dis- 
tilling, the  possession  and  use  of  such  articles  would  not  carry  the  reputed 
ownership.  The  ^notoriety  of  the  change  of  property  in  this  case  was  a  r«nio 
question  of  fact  and  ought  to  have  been  submitted  to  the  jury.  ^ 

Baylet,  J.  I  am  of  opinion,  that  there  is  no  ground  for  disturbing  this  verdict. 
In  Lingham  v.  Biggs,  a  person  who  was  allowed  to  have  possession  of  goods, 
under  circumstances  which  give  the  reputation  of  ownership,  was  considered  as 
having  the  order  and  disposition  of  them,  within  the  meaning  of  21  Jac.  I.  c. 
19.  s.  II.  In  actions  brought  by  the  assignees  of  a  bankrupt  to  recover  prop- 
erty possessed  by  the  bankrupt  as  reputed  owner,  it  lies  upon  them  to  show,  in 
the  first  instance,  that  the  bankrupt  was  the  reputed  owner  at  the  time  of  his 
act  of  bankruptcy.  There  are  two  classes  of  cases  where  property  demised  to 
the  bankrupt  has  been  held  to  pass  to  his  assignees,  under  the  stat.  21  Jac.  1.  c. 
19 ;  the  first  is,  where  the  bankrupt  has  once  been  the  owner,  the  other  where 
he  has  not.  The  evidence  required  to  establish  reputed  ownership  in  each  of 
these  cases  is  different.  In  the  former  case,  when  it  is  once  proved  that  the 
oankrupt  has  been  the  owner,  and  has  continued  in  possession  till  the  time  of 
the  act  of  bankruptcy,  the  presumption  is,  that  he  then  continued  in  possession 
in  the  character  of  owner,  and,  therefore,  proof  of  those  facts  is  prima  facie 
evidence  that  the  bankrupt  is  both  reputed  and  real  owner.  In  the  latter  case, 
the  mere  possession  of  the  things  demised,  may  not  of  itself  be  sufficient  to  show 
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that  the  bankrupt  was  the  reputed  owner  of  them ;  and  it  may  then  be  necessary 
for  the  assignees  to  establish  that  fact  by  other  circumstances.  In  this  case,  it 
was  proved  that  the  bankrupt  was  once  the  owner  of  the  machinery,  and  the 
*S131   J^^  ^^^^  found  that  it  continued  in  *his  possession  to  the  time  of  the 

-^  act  of  bankruptcy.  That  being  so,  the  reputed  ownership  must  be  pre- 
sumed to  have  continued  as  long  as  the  possession  continued.  It  was  proved 
that  he  had  ceased  to  be  the  real  owner,  but  he  would  continue  to  be  the  reputed 
owner  until  it  had  been  made  notorious  to  the  world  that  he  had  ceased  to  be 
the  real  owner.  It  has  been  held,  that  where  there  has  been  a  public  sale  of 
property  under  an  execution,  the  new  owner  may  permit  the  former  owner  to 
continue  in  possession ;  and  that,  in  the  event  of  the  bankruptcy  of  the  latter, 
the  property  will  not  pass  to  his  assignees.  In  that  case  the  change  of  property 
becomes  notorious  by  the  public  sale.  If  the  vendee,  however,  permits  the 
former  owner  to  continue  in  possession,  without  making  the  change  of  property 
notorious  to  the  world,  the  consequence  will  be,  that  in  the  event  of  his  bank- 
ruptcy, it  will  pass  to  his  assignees,  as  being  in  his  order  and  disposition,  within 
the  statute  of  James.  The  question  of  reputed  ownership,  generally  speaking, 
is  a  question  of  fact  for  the  jury ;  but  when  it  is  once  proved,  in  an  action  brought 
by  the  assignees  of  the  bankrupt,  that  the  latter,  who  was  die  former  owner  of 
die  goods,  continued  in  possession  till  the  time  of  his  act  of  bankruptcy,  it  must 
be  taken  that  he  continued  in  possession  as  owner  till  that  time,  unless  it  be 
shown  by  the  defendant,  not  only  that  there  was  a  change  of  ownership,  but  that 
that  change  of  ownership  had  become  notorious  to  the  world.  Now  in  this  case 
the  defendant  did  not  give  any  evidence  to  prove  the  notoriety  of  the  change  of 
ownership,  and  that  being  so,  I  am  of  opinion,  that  there  was  no  evidence  to  go 
to  the  jury  upon  that  question,  and  that  the  rule  for  a  new  trial  must  be 
discharged. 
^».  .-^        ^HoLROTB,  J.      I  am  of  the  same  opinion.     The  property  in  this 

^  case  was  demised  to  a  person  who  had  been  the  owner,  and  continued 
in  his  possession  till  the  time  of  his  act  of  bankruptcy.  If  it  had  been  demised 
to  a  person  who  never  had  been  the  owner,  and  he  afterwards  became  bankrupt, 
the  mere  possession  might  not  be  sufficient  to  show  that  he  was  either  the  real 
or  reputed  owner.  The  plaintiffs,  by  showing  that  the  property  once  belonged 
to  the  bankrupt,  and  that  he  continued  in  possession  until  the  time  of  the  act  of 
bankruptcy,  made  out  sl  prima  facie  case,  that  he  was  not  only  the  reputed  but 
the  real  owner.  The  defendant  has  shown  that  there  was  a  change  of  property 
previously  to  the  act  of  bankruptcy,  and  that  the  bankrupt,  therefore,  was  not 
then  the  real  owner.  But  it  was  also  incumbent  upon  the  defendant  to  show 
that  the  bankrupt  was  not  then  the  reputed  owner,  and  for  that  purpose  to  prove 
that  the  change  of  property  had  become  notorious  to  the  world.  The  fact  of 
the  goods  having  been  seized  under  an  execution,  and  the  sheriff's  officer  having 
been  in  possession,  was  at  most  only  evidence  of  the  notoriety  of  their  having 
been  taken  in  execution.  That  execution,  however,  might  have  been  with- 
drawn, in  consequence  of  the  debt  having  been  paid ;  and  the  very  circumstance 
of  the  bankrupt's  having  afterwards  continued  in  the  possession  of  the  machinery, 
might  well  have  induced  others  to  believe  that  such  was  the  fact,  and  that  he 
still  continued  the  owner.  I  think,  therefore,  that  there  was  not  any  evidence 
to  go  to  the  jury  to  show  that  the  bankrupt  had  ever  ceased  to  be  the  reputed 
owner  of  these  goods,  and  that  being  so,  the  verdict  is  right,  and  this  rule  must 
be  dischaiged. 
^.  .^        *Best,  J.     If  the  machinery  had  been  let  to  a  person  who  had  never 

•^  been  the  owner,  and  he  had  become  bankrupt,  it  would  have  been  for 
the  plaintiffs  to  show,  not  only  that  the  bankrupt  was  in  possession,  but  that  he 
was  in  possession  under  such  circumstances  as  might  fairly  induce  others  to 
think  and  treat  him  as  real  owner.  In  such  a  case,  the  mere  possession  might 
not  be  sufficient  to  induce  others  to  consider  him  as  the  owner.  But  the  very 
Cict  of  the  continited  possession  of  property  by  a  person,  who  at  one  time  is 


1S6  Flanagan  v.  Watkins.  H.  T.  1823.  [315 

proved  to  kave  been  the  owner,  raises  a  presumption  that  he  still  possesses  it  in 
the  character  of  owner.  The  plaintiffs  have  established  the  fact,  that  the  bank* 
rupt  was  once  the  owner  of  the  machinery  in  question,  and  that  he  continued 
in  possession  of  it  till  the  time  of  the  act  of  bankruptcy.  It  was  then 
incumbent  upon  the  defendant  to  show  that  tlie  property  was  left  in  the  posses- 
sion of  the  bankrupt,  under  circumstances  which  could  lead  no  man  to  suppose 
that  he  was  the  real  owner.  The  defendant  has  in  fact  proved  that  the  bank- 
rupt had  ceased  to  be  the  real  owner  before  his  bankruptcy,  but  not  that  he  had 
ceased  to  be  the  reputed  owner,  for  he  did  not  show  that  the  change  of  property 
was  notorious  to  the  world.  In  Knowles  v.  HorsfaU^  the  fact  of  the  initials 
having  been  written  upon  the  casks  was  held  not  to  be  sufficient  evidence  of 
the  notoriety  of  the  change  of  property.  Lingham  v.  Briggs  and  Brysoti  v. 
Wylie,  are  authorities  to  show  that  this  machinery  was  in  the  possession,  order, 
and  disposition  of  the  bankrupt  within  the  21  Jctc.  1.  c.  19.  Upon  the  whole, 
I  am  of  opinion,  as  the  plaintiffs  did  establish  that  the  bankrupt  was  the  reputed 
owner  of  the  machinery,  and  that  *as  the  defendant  did  not  show  that  r«Q| « 
the  reputed  ownership  had  ever  ceased,  there  was  no  evidence  to  go  to  ^ 
the  jury  upon  that  point.  The  verdict  was  therefore  righW  and  this  rule  must 
be  discharged. 

Rule  dischaiged.t 

t  Sir  PkkMtock  t.  JCyWer,  3  itf.  ^  5.  371. 


FLANAGAN  v.  WATKINS. 

A  bond  conditioned  to  keep  the  plaintiff  harmleM  from  the  payment  of  an  annuity,  and  from  all 
actions,  suits,  damages  and  costs  which  should  be  brought  against  him,  or  that  he  might  sus- 
tain by  reason  of  the  non-payment  of  the  annuity,  is  not  a  lx>nd  for  payment  of  money  only 
wiihin  statute  3  Jac,  1.  c.  8;  and,  consequently,  upon  error  brought  to  reverse  a  judgment 
obtained  in  an  action  on  such  bond,  bail  in  error  are  not  required. 

Action  upon  an  indemnity  bond,  the  condition  of  which  was,  that  the 
defendant  should  keep  the  plaintiff  harmless  and  indemnified  from  the  payment 
of  an  annuity,  and  all  loss,  damages,  and  expenses ;  and  from  all  the  covenants, 
conditions,  provisos,  declarations,  and  agreements  in  a  certain  indenture  (by 
which  the  annuity  was  granted)  and  warrant  of  attorney  contained,  and 
from  the  payment  of  all  sums  ot  money  to  grow  due  thereon ;  and  from  all 
actions,  suits,  loss,  costs,  charges,  damages,  and  expenses  whatsoever,  which 
should  be  brought,  carried  on,  or  prosecuted  against  him,  or  that  the  plaintiff 
should  at  any  time  thereafter  sustain  by  reason  of  the  non-payment  of  the 
annuity.  The  plaintiff  having  obtained  judgment  upon  demurrer,  vide  3  Barn 
if  A.  190,  afterwards  upon  a  writ  of  inquiry  executed  before  the  Lord  Chief 
Justice,  the  damages  were  assessed  at  2175/.  The  defendant  aflerwards  sued 
out  a  writ  of  error  into  the  Exchequer  Chamber.  A  rule  nisi  had  been 
obtained,  calling  upon  the  defendant  to  show  cause  why  the  plaintiff  should  not 
be  at  liberty  to  sue  out  •execution,  notwithstanding  the  writ  of  error,  on  r#«,.y 
the  ground  that  it  was  brought  for  delay,  and  that  no  bail  in  error  had  <- 
been  put  in.  The  defendant  swore  that  he  had  been  advised  by  counsel,  that 
there  was  error  upon  the  record. 

Plati  now  showed  cause.  This  is  not  a  mere  bond  for  the  payment  of 
money  within  the  3  Jac.  1.  c.  8,  but  the  condition  is  for  the  payment  of 
money  and  for  doing  other  things ;  for  the  defendant  is  to  save  the  plaintiff 
harmless,  not  only  from  the  payment  of  the  annuity,  but  from  all  actions,  suits, 
loss,  damages,  and  expenses  which  he  might  incur  by  reason  of  the  non-pay- 
ment thereof.  He  cited  Gerard  v.  Danby^  Carthew,  28,  TVirale  v.  Vaughan^ 
2  Strange,  1190,  Bxaler  v.  Bruthfidd,  10  East^  407,  snd  Hammond  v.  fVebb^ 
lOMod.2Sl. 
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EvatUf  contra,  eited  Scot  v.  Brace  and  Others^  0  Mod.  38,  and  Chaitvet  v. 
Alfray^  2  Burr,  740;  in  the  latter  case  the  statute  was  held  to  be  remediaL 
It  ou^t,  therefore,  to  receive  a  liberal  construction.  Now,  here  the  bond  is 
substantially  conditioned  for  the  payment  of  money.  The  surety  can  never  be 
called  upon  if  the  annui^  be  regulaily  paid,  and  if  called  upon,  he  can  satisfy 
the  obligation  cast  upon  him  by  the  payment  of  the  annuity,  and  the  defendant 
will  only  be  liable  to  that  extent,  viz.  for  the  payment  of  money. 

Baylet,  J.    The  practice  of  suing  out  writs  of  error  for  the  mere  purpose 
*3181   ^^  ^^7  is  A  public  mischief,  and  *ought,  therefore,  to  be  narrowly 
-I   watched  by  die  Court     It  may,  perhaps,  be  very  fit  to  be  considered, 
whether  a  writ  of  error  ou^ht  in  any  case  to  operate  as  a  stay  of  execution, 
unless  it  be  shown  to  the  Court  in  which  the  judgment  has  been  given,  that 
there  is  reasonable  ground  to  suppose  that  there  is  actual  error.     Whenever  that 
question  shall  be  brought  properly  before  the  Court,  I  shall  be  prepared  to  give 
it  the  fullest  attention,  and  shall  endeavor  to  pronounce  an  unbiassed  judgment. 
Here  the  defendant  has  sworn,  that  he  is  advised  by  counsel  that  there  is  error; 
and,  therefore,  no  such  question  arises  in  this  case.  The  point  here  is,  whether 
bail  in  error  be  required  by  the  3  Jac,  1.  c.  8.     That  statute  enacts,  *«that  no 
execution  shall  be  stayed  or  delayed  by  any  writ  of  error,  or  supersedeas  there- 
upon to  be  sued  for  the  reversing  of  any  judgment  in  any  action  or  bill  of  debt 
upon  any  single  bond  for  debt,  or  upon  any  obligation  with  condition  for  the 
payment  of  money  only,  or  upon  any  action  or  bill  of  debt  for  rent,  or  upon 
any  contract  unless  the  recognizance  be  entered  into  as  therein  required." 
Now,  the  question  is,  whether  the  bond  in  this  case  was  a  bond  for  the  pay- 
ment of  money  only.     The  cbndition  is  to  save  the  plaintiff  harmless  from  the 
pa3rment  of  an  annuity,  and  from  all  actions  and  costs  which  he  should  sustain 
ib  consequence  of  the  non-payment  of  it.     Now,  if  the  annuity  had  been  in 
arrear,  the  plaintiff  might  have  been  damnified  by  being  sued,  arrested,  and  taken 
in  execution.     And  he  would  clearly  be  entitled  under  this  bond  to  recover 
against  the  defendant  a  compensation  in  damages  for  any  injury  he  had  so 
sustained.     This  is  a  bond,  therefore,  not  only  for  the  payment  of  money,  but 
to  save    the    plaintiff  harmless  from    all  those    consequences.      It  is  not, 
*3101  *therefore,  a  bond  within  the  statute  of  the  3  Jac,  1.  e.  8  ;  and  eonse- 
•J  quendy,  this  rule  must  be  discharged. 
HoLSOYD,  J.     This  is  not  a  bond  absolutely  for  the  payment  of  money,  for 
it  might  be  satisfied  without  the  payment  of  any  money.     As  for  example,  if 
the  defendant  had  conveyed  to  the  plaintiff  an  estate,  of  which  the  annual  profits 
were  sufficient  to  dischaige  the  annuity 
Bkst,  J.  concurred.   « 

Rule  discharged. 


RAMSDEN  and  SPARMAN  v.  GIBBS. 

lo  order  to  make  bones  let  to  hire  liable  to  the  post-horae  duly,  they  must  be  let  to  be  need  in 
traveilins :  Held,  thai  it  was  a  letting  to  hire  lo  be  used  in  travelling,  where  a  horse  was 
hired  in  Lamdon  to  go  to  Richmond  and  back,  to  return  the  satne  day,  that  being  an  ascertained 
distance  of  twenty  miles.  So,  where  a  horse  was  hired  for  fourteen  days  lo  go  a  journey. 
But  not  where  it  was  to  be  used  to  ao  ten  or  twelve  miles  into  the  country  and  back  ihe  same 
erening ;  or  where  it  was  to  be  used  for  an  hour  or  two  for  an  airing ;  or  where  it  was  to  be 
used  in  nding  many  miles  into  the  country  and  back  the  same  day. 

Debt  for  duties.    At  the  trial  before  Abbott,  C.  J.,  at  the  fTesfminster  sittings 
in  last  Trinity  term,  a  verdict  was  found  for  the  plaintiff,  for  10/.  debt  and  1« 
damages,  subject  to  the  opinion  of  the  Court  on  tlie  following  case : 

The  plaintiffs  were  the  farmers  and  authorized  collectors  of  the  duties  imposed 
by  the  several  statutes  in  respect  of  all  horses  let  to  hire,  or  hired  within  the 
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cities  of  London  and  We9tmin9ter^  and  the  county  of  Mddlesex;  and  the  de- 
fendant was  a  person  licensed  according  to  the  form  of  the  same  statutes,  to  let 
to   hire,  horses,  mares,  and  geldings,  and  resided  within   *five   miles  r«oAA 
of  the  head  office  of  stamps,  and  was  a  person  usually  letting  horses  ^ 
to  hire. 

On  the  11th  ^prilf  1821,  •/.  Chapman  hired  of  the  defendant  a  saddle-horse 
for  a  day,  to  be  used,  and  which,  under  that  hiring,  was  used  for  the  purpose  of 
riding  the  same  horse  to  the  distance  of  many  miles  from  LUile  moorfidda^ 
into  the  country  and  back  on  the  same  day,  for  his  pleasure ;  the  distance  which 
the  horse  was  to  go  under  that  hiring  not  being,  at  the  time  of  such  hiring,  as- 
certained. At  the  time  /.  Chapman  hired  the  horse,  he  asked  the  defendant 
what  he  should  charge  him  for  the  same,  who  replied,  0«.,  which  Cht^pman 
paid  him. 

On  the  12th  April,  1821,  Chapman  hired  of  the  defendant,  in  lAttlt  Moor- 
fields^  another  saddle-horse  to  be  used,  and  which,  under  that  hiring,  was  used 
on  the  day  then  next  following  for  the  purpose  of  Chapman^ s  riding  the  same, 
from  LiiiU  MoorHelda  to  Richmond  and  back  again,  the  same  being  a  distance 
of  20  miles.  The  defendant  upon  that  occasion,  chaiged  to  and  received  from 
Chapman,  in  respect  of  the  same  horse  for  such  hire,  the  sum  of  9s. 

On  the  13th  April,  Chapman  hired  of  the  defendant  in  lAttU  Moorfidds 
aforesaid,  another  saddle-horse  to  be  used,  and  which,  under  that  hiring,  was 
used  on  the  day  then  next  following  for  the  purpose  of  Chapman's  riding  the 
same  10  or  12  miles,  the  distance  which  the  same  horse  was  so  hired  to  go, 
not  being  any  further,  or  otherwise  ascertained  at  the  time  of  the  hiring  thereof, 
than  that  it  was  for  10  or  12  miles.  The  defendant  on  that  occasion,  charged 
to  and  received  from  Chapman,  in  respect  of  the  same  horse  for  such  hire,  the 
sum  of  9«. 

*0n  the  14th  April,  in  the  same  year,  the  said  /.  Chtqiman  hired  of  r«nof 
the  defendant,  and  the  defendant  let  to  hire  to  the  said  Chapman  in  ^ 
Little  MoorJUlda,  another  saddle-horse,  to  be  on  that  day  used,  and  which,  on 
that  day  under  the  same  hiring,  was  used  for  the  purpose  of  his  riding  thereon 
for  an  airing,  from  LAttle  Moorfidds  into  tlie  country  for  an  hour  or  two.  The 
time  and  distance  were  not  at  the  time  of  such  hiring  any  further  or  otherwise 
ascertained.  The  defendant  upon  tliat  occasion  chaiged  to  and  received  from 
Chapnwn,  in  respect  of  the  same  horse  for  such  hire,  the  sum  of  4s. 

On  the  21st  April,  in  the  same  year,  Chaoman  hired  of  the  defendant,  and 
the  defendant  let  to  hire  to  Chapman  in  LittU  Moorfidds,  another  saddle-horse 
for  14  days  then  next  following  to  be  used,  and  which,  under  such  hiring,  was 
used  for  such  14  days  for  the  purpose  of  Chapmax^s  riding  the  same  on  a  journey, 
the  distance  which  the  same  horse  was  hired  to  go,  not  being  at  the  time  of  such 
hiring  ascertained.  The  defendant  upon  that  occasion  chaiged  to  and  received 
from  Chcqmumf  in  respect  of  the  horse  for  such  hire,  the  sum  of  2/.  9a. 

The  defendant  did  not  pay  any  post-horse  duty  in  respect  of  any  of  the  said 
horses  so  let  to  hire  as  aforesaid.  But  before  any  of  the  lettings  to  hire,  he  had 
duly  entered  in  his  returns  to  the  assessed  taxes  the  horses  so  let  to  hire,  and 
paid  the  duty  of  2/.  17s.  6d.  per  horse  on  each  for  the  current  year. 

Bayley,  for  the  plaintiff.  By  the  statute  44  G.  3.  c.  98,.  the  old  duties  were 
repeated,  and  the  following  duties  imposed  "upon  every  horse  hired  by  the 
mile  or  stage,  to  be  used  in  travelling  in  Great  Britain,  a  duty  *of  three  r»ooo 
half- pence  for  every  mile  for  which  such  horse  is  hired,  and  the  like  ^ 
duty  Upon  every  horse  hired  for  a  less  period  of  time  than  28  successive  days 
for  drawing  on  any  public  road  any  coach  or  other  carriage  used  in  travelling 
post  or  otherwise,  if  tlie  distance  at  the  time  of  the  hiring  shall  be  ascertained. 
Upon  every  horse  so  hired  as  last  above  mentioned,  where  the  distance  shall  not 
at  the  time  of  such  hiring  be  ascertained,  for  each  day  for  which  such  horse  shall 
be  hired.  Is.  9(/.  The  1  G.  4.  c.  88.  s.  3.  be^ns  by  reciting,  "  to  prevent 
doubts  which  have  arisen  respecting  horses  let  to  hire,  to  be  used  in  travelling 
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m  (rreai  Britam^^  and  then  enacts  and  declares,  ^  that  the  duty  of  1«.  0(/.  per 
day  imposed  by  the  44  G.  9.  c.  08.,  upon  every  horse  hired  for  drawing  upon 
any  public  road  any  coach  or  carriage,  shall  be  deemed  to  attach  and  be  payable 
for  and  in  respect  of  every  horse^  mare,  or  gelding  which  shall  be  hired  to  be 
used  in  travelling,  in  all  cases  where  the  distance  shall  not  at  the  time  of  such 
hiring  be  ascertained;  and  that,  when  the  distance  shall  be  ascertained,  the  duty 
of  three  half-pence  for  every  mile  of  such  distance  shall  be  charged  in  respect 
of  every  such  horse."     The  first  hiring  stated  in  this  case  must  be  considered 
a  hiring  for  the  day.     The  horse  was  hired  to  ride  many  miles  for  pleasure,  and 
then  the  duty  of  U,  0^.,  originally  imposed  by  the  25  &  3*  c.  51.  «.  19.,  upon 
horses  let  by  the  day,  or  for  a  less  period  of  time  where  the  distance  is  not  as- 
certained, attaches.     For  although  it  might  have  been  a  question,  whether  that 
duty  would  have  attached  by  the  provisions  of  44  O,  3.  c.  08.,  standing  alone, 
there  cannot,  since  the  1  G.  4.  c.  88.  8,  3.,  be  any  doubt  about  the  matter.     In 
*3231   ^^  second  case,  where  the  horse  was  hired  to  go  to  ^Richmond  and 
-^   back,  the  distance  being  ascertained,  the  duty  of  three  half-pence  per 
mile  attaches.    The  termmua  a  quo  and  the  terminus  ad  quern  were  fixed,  and 
that  was  clearly  a  using  of  the  horse  in  travelling.      In  the  third  case,  the  hir- 
ing was  to  go  10  or  12  miles,  and  was  a  hiring  by  the  mile,  upon  which  the 
duty  of  three  half-pence  attaches.    In  White  v.  Beazley^  1  Bam.  fy  A,  162, 
where  a  chaise  and  pair  of  horses  were  hired  to  take  a  person  from  Kingston 
Crescent,  PortsmotUhf  to  the  dock-yard  and  back,  being  a  distance  of  two  miles 
upon  a  public  road,  it  was  held  to  be  a  travelling  within  the  statute.     In  the 
fourth  case,  the  horse  was  hired  for  a  period  less  than  a  day,  amounting  to  one 
hour  and  not  exceeding  two,  and  therefore  the  duty  of  le.  9d,  attaches.    In  the 
fifth  case,  the  horse  was  hired  for  14  days  to  go  a  journey,  and  was,  therefore, 
to  be  used  in  travelling,  and  the  duty  of  Is,  9d,  a  day  attaches. 

W.  £.  Tattnton,  contra.  By  the  44  G.  3.  c.  08.,  the  duty  of  U.  9d. 
attach  only  on  horses  drawing  a  carriage,  and  not  on  riding  horses.  The 
statute  1  G.  4.  c.  88.  was  passed  to  remedy  that  inconvenience,  and  directed 
that  it  should  be  payable  for  and  in  respect  of  every  horse  hired  to  be  used  in 
travelling,  in  all  cases  where  the  distance  was  not  ascertained,  and  that  three 
half-pence  should  be  payable  for  every  mile  where  the  distance  was  ascertained. 
The  effect  of  the  latter  statute,  therefore,  was  to  impose  the  duty  of  Is.  9d.  per 
day  upon  every  horse  hired  for  the  day  where  the  distance  was  not  ascertained. 
But,  in  order  to  make  the  duty  attach  in  any  case,  the  horse  must  be  used  in 
travelling.  The  duty  is  not  payable  in  respect  of  every  horse  hired,  but 
0224r[  *^^y  ^  respect  of  every  horse  hired  to  be  used  in  travelling.  If  it  was 
-*  tlie  intention  of  the  legislature,  that  the  duty  should  attach  on  all  hired 
horses,  it  would  have  been  wholly  unnecessary  to  have  specified  any  purpose 
for  which  the  horses  so  hired  were  to  be  used.  In  its  ordinary  meaning,  the 
word  travelling  denotes  the  going  to  or  fipom  a  particular  place.  It  does  not 
mean  the  taking  a  ride  merely  for  pleasure  or  health.  If  that  be  so,  the  duty 
does  not  attach  in  the  case  where  the  horse  was  hired  for  the  purpose  of  riding 
to  the  distance  of  many  miles  into  the  country  and  back  for  pleasure.  Nor  in 
the  third  case,  where  it  was  hired  to  go  the  distance  of  10  or  12  miles  into  the 
country  and  back.  Nor,  certainly,  in  the  fourth  case,  where  the  horse  was 
hired  for  the  purpose  of  taking  an  airing  into  the  country  for  an  hour  or  two. 
As  to  the  second  and  fiflh  cases,  it  must  be  admitted  that  the  duty  was  payable. 

Bayi«ey,  J.  In  order  to  make  the  subject  liable  to  the  payment  of  a  tax,  the 
language  of  an  act  of  parliament  ought  to  be  dear  and  unequivocal,  so  as  to 
leave  no  reasonable  doubt  of  the  intention  of  the  legislature  to  impose  a  burden 
upon  the  subject.  The  statute  of  the  1  G.  4.  c.  88.  ».  3.  is  a  declaratory 
statute.  It  does  not  impose  any  new  duty,  but  was  passed  for  the  purpose  ot 
removing  doubts.  It  declares,  that  the  duty  of  Is.  9d,  imposed  by  the  44  G 
3.  c.  98.  upon  every  horse  hired  for  drawing  on  any  public  road,  shall  attach  in 
respect  of  every  horse  hired  to  be  used  in  travelling,  in  all  cases  where  the  dis- 
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tance  shall  not  be  ascertained,  and  when  the  distance  is  ascertained,  the  duty 
of  three  half-pence  for  every  mile  of  such  distance  shall  be  charged.  The 
object  of  the  legislature  was  not  to  impose  a  new  duty  but  to  explain  what  was 
intended  by  *the  44  O,  3.  c.  98.  ached.  B.,  by  which  three  half-pence  r«oo5 
per  mile  was  to  be  paid  in  respect  of  every  horse  hired  by  the  mile  to  ^ 
be  used  in. travelling,  and  in  respect  of  every  horse  hired  for  a  less  period  of 
time  than  28  days  by  the  mile  or  stage,  for  drawing  on  any  public  road  any 
carriage  used  in  traveling,  if  the  distance  at  the  time  of  hiring  was  ascertained, 
three  half-pence  for  every  mile.  And  in  respect  of  every  horse  hired  as  last 
above  mentioned  where  the  distance  was  not  ascertained.  Is.  9d.  per  day. 
Two  duties  were,  therefore,  imposed  by  this  statute ;  the  duty  of  three  half- 
pence per  mile  where  the  distance  was  ascertained  in  respect  of  every  horse 
used  in  travelling,  whether  used  for  riding  or  for  drawing;  and  tlie  duty  of  1«. 
9d.  a  day  in  respect  of  every  horse  hired  for  time,  for  drawing  on  any  public 
road  a  coach  or  carriage  where  the  distance  was  not  ascertained.  Under  this 
statute,  therefore,  the  duty  of  \s,  9d.  was  not  in  express  terms  imposed  in 
respect  of  a  horse  hired  for  the  day  to  be  ridden.  The  1  G,  4.  was  passed  to 
remedy  that  inconvenience,  and  declares  that  the  duty  of  la.  9d.  shall  attach  in 
respect  of  every  horse  hired  to  be  used  in  travelling  where  the  distance  is  not 
ascertained.  The  case  of  Hanley  v.  Cubberly,  15  Eaat^  257,  is  an  authority 
to  show,  that  in  the  second  case  hiring  for  the  purpose  of  riding  to  Bichf 
mond  and  back,  a  distance  of  20  miles,  was  a  hiring  by  the  tftage  for 
the  purpose  of  travelling,  and  therefore  liable  to  the  duty  of  three  half- 
pence per  mile ;  and  there  can  be  no  doubt,  that  in  the  fifth  case,  where  the 
horse  was  hired  for  14  days  for  the  purpose  of  going  a  journey,  the  distance 
not  being  ascertained,  the  duty  *of  1^.  9d.  a  day  attaches.  It  was  to  be  rtooa 
used  in  travelling.  In  the  first  case,  the  horse  was  hired  to  go  many  *- 
miles  into  the  country  and  back  for  the  purpose  of  pleasure.  The  place  to 
which  it  was  to  go  was  not  fixed.  A  person  riding  a  horse  for  pleasure  several 
miles  into  the  country  and  back  the  same  day,  cannot  be  said  to  be  using  it  in 
travelling.  In  the  fourth  case,  the  horse  was  only  hired  to  take  an  airing  for 
an  hour  or  two.  That  certainly  was  not  hired  to  be  used  in  travelling.  The 
third  case,  perhaps,  admits  of  more  doubt,  but  on  the  whole  I  am  of  opinion, 
that  the  horse  was  not  even  there  hired  to  be  used  in  travelling,  the  place  to 
which  the  horse  was  to  go  not  being  fixed.  The  horse  was  hired  to  go  10  or 
12  miles  into  the  country  to  return  in  the  evening.  Now,  a  person  riding  a 
horse  10  or  12  miles  into  the  country  and  returning  in  the  evening,  cannot  be 
said  to  be  travelling.  I  think,  therefore,  the  plaintiff  is  entitled  to  recover  in 
respect  of  the  hiring  mentioned  in  the  second  and  fifth  cases  only,  and  judg- 
ment must  be  enter^  accordingly. 

HoLROYD,  J.  The  only  doubt  I  have  entertained  during  the  course  of  the 
argument,  is  in  respect  of  the  hiring  mentioned  in  the  third  case,  where  the  horse 
was  hired  to  go  10  or  12  miles  into  the  country  to  return  in  the  evening. 
Generally  speaking,  the  term  travelling  denotes  the  going  to  or  from  one  fixed 
place  to  another,  and  therefore,  where  the  horse  was  hired  to  go  to  Richmond 
and  back  the  same  day,  I  think  it  must  be  considered  as  hired  to  be  used  in 
travelling,  nothing  being  stated  to  show  any  other  purpose.  In  the  third  case, 
however,  the  party  might  in  his  discretion  go  where  he  pleased,  and  I  think 
that  a  person  so  *using  a  hired  horse,  cannot  be  said  to  be  using  it  in  r^^n^f 
travelling.  L       ' 

Best,  J.,  concurred. 

Judgment  for  plaintifif,  for  the  duties  chargeable  in  respect  of  the  second  and 
fifth  hirings. 
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BIDDELL  V.  LEEDER  and  PULHAN. 


An  executory  agreement  to  transfer  a  share  of  a  ▼easel  is  void  by  the  34  O.  3.  e,  68.  * .  14,  nnless 
it  contaiofl  a  recital  of  the  certificate  of  registry. 

This  was  an  action  of  special  assumpsit,  on  an  agreement  to  indemnify  the 
plaintiflr  against  certain  charges  and  expenses.  The  cause  was  tried  at  the 
Summer  assizes,  1821,  for  the  county  oi  Norfolk^  before  Riehardsonf  J.,  when 
a  rerdict  was  found  for  the  plaintiff,  damages  466/.,  subject  to  the, opinion  of 
the  Court  upon  the  following  case.  The  plaintiff,  being  the  owner  of  one 
sixteenth  share  of  a  certain  brig,  belonging  to  the  port  of  Woodbridge^  then 
lying  in  the  river  Orwell^  out  of  the  port  of  fFoodbridge^  entered  into  an  agree- 
ment, with  the  defendants,  as  follows :— ^'Agreement  made  this  0th  day  of 
January,  1816,  between  R.  Leeder  and  /.  Pulham  of  the  one  part,  and 
•^.  BiJaell  of  the  other  part.  The  said  w^.  B,  doth  hereby  agree  to  sell,  and 
the  said  J?.  Z.  and  /.  P.  do  agree  to  buy,  one  sixteenth  part  or  share  of  all  that 
brig  or  vessel  called  77ie  Venus,  of  the  burthen  of  146  tons,  or  thereabouts,  and 
also  one  sixteenth  part  or  share  of  all .  and  singular  the  anchors,  cables,  ropes, 
masts,  &c.  to  the  said  brig  or  vessel  belonging  or  in  anywise  appertaining, 
which  brig  or  vessel  is  now  lying  in  the  river  Orwell,  and  belongs  to  the  port 
of  Woodbridge,  whereof  7.  T,  is  or  was  master,  at  and  for  the  price  or  sum 

*3281  ^^  ^^^"*  ^  ^^  P^'^  ^^  ^^^  j^^"^  ^^^  *^^  ^^^^  ^^  ^^  ^^'^  ^'  ^'  ^"^  ^'  ^' 
-I  to  the  said  A.  B,  this  day  twelve  months,  with  lawful  interest  thereon. 

In  consideration  of  which  said  sale,  the  said  R.  Z.  and  I,  P,  do  hereby  agree 
to  guarantee  and  exonerate  the  said  wf .  B.  from  the  payment  of  every  bill,  and 
every  sort  of  expense  that  the  said  A,  B.  is  now  liable  to  pay,  or  may  hereafter 
be  liable  to  pay,  for  or  on  account  of  his  said  sixteenth  part  or  share  of  and  in 
the  said  brig  or  vessel,  save  and  except  the  expenses  already  incurred  for  put- 
ting the  said  brig  into  the  commons,  and  detaining  her  in  the  said  river  Orwell, 
which  expenses  are  to  be  jointly  paid  by  the  said  A.  B.  and  R.  Z.  to  the  said 
/.  P.;  and  for  the  consideration  aforesaid,  the  said  A,  B,  doth  agree  to  convey, 
at  the  expense  of  the  said  R,  Z.  and  Z  P.,  the  said  sixteenth  part  or  share  of 
and  in  the  said  brig  or  vessel,  and  of  and  in  her  anchors,  cables,  &c.,  when  he 
the  said  ^.  B.  shall  be  thereunto  requested,  according  to  the  rules  and  regu- 
lations required  by  law  for  the  transfer  of  shares  of  and  in  ships  and  vessels, 
which  rules  and  regulations  the  said  R.  Z.  and  I,  P.  do,  and  each  of  them 
doth  agree  to  abide  by  and  conform  to,  as  soon  as  the  said  transfer  shall  be 
made  to  them  or  eitlier  of  them  by  the  said  A.  B,;  and  the  said  A.  B.  doth 
agree,  that  the  said  R.  Z.  and  Z  P,  shall  have  the  earnings  of  the  said  vessel, 
according  to  the  said  sixteenth  share,  up  to  the  day  of  the  date  thereof;"  which 
agreement  was  signed  by  all  the  parties.  The  plaintiff,  some  time  in  the  month 
of  February  following,  executed  a  bill  of  sale  to  the  defendant,  7.  P.,  wliich 
was  accepted  by  him.  On  the  trial,  the  plaintiff  proved  a  notice  to  the  defend* 
ants  to  produce  the  bill  of  sale,  which  was  not  produced.  No  parol  evidence 
was  given  to  show  whether  or  not  the  certificate  of  registry  was  recited 
*3291  *^^^"^'  I^  ^^  Court  should  be  of  opinion  that  the  agreement  was 
■^  void,  because  the  certificate  of  the  registry  of  the  brig  was  not  recited 
therein,  then  a  nonsuit  to  be  entered,  otherwise  the  verdict  to  stand.  The  case 
was  argued  by 

Robinson,  for  the  plaintiff.  This  question  depends  upon  the  34  O,  3.  c.  68. 
i.  14,  which,  after  reciting  the  26  O.  3.  c.  60,  and  the  doubts  which  existed  as 
to  the  construction  of  it,  proceeds  in  these  words :  ^  Be  it  enacted,  that  no 
transfer,  contract,  or  agreement,  for  transfer  of  property  in  any  ship  or  vessel, 
made  or  intended  to  be  made  after  the  1st  day  of  January,  170$,  shall  be  valid 
and  effectual  for  any  purpose  whatsoever,  either  in  law  or  in  equity,  unless 
rach  transier  or  contract,  or  agreement  for  transfer  of  property  in  such  ship  or 
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vessel  shall  be  made  by  bill  of  sale  or  instrument  in  writing,  containing  such 
recital,  as  prescribed  by  the  said  recited  act."  Now  it  is  to  be  observed,  that 
the  expression  used  is  not  that  the  contract,  &c.  shall  be  void^  but  that  it  shall 
not  be  valid ^  and,  therefore,  the  latter  part  of  the  clause  may  be  very  fairly  read 
thus :  that  such  contracts,  &c.  shall  not  be  valid  unless  made  so  by  bill  of  sale, 
&c.,  containing  a  recital.  Greater  liberties  than  this  have  been  taken  with  acts 
of  parliament,  where  it  has  been  necessary,  in  order  to  carry  into  effect  the 
intention  of  the  legislature.  It  was  here  manifestly  the  intention  of  the  legis- 
lature, that  nothing  but  the  legal  conveyance  of  the  property  should  necessarily 
contain  the  recital  of  the  certificate ;  and,  where  a  bill  of  sale  is  executed  in 
pursuance  of  a  prior  executory  agreement,  it  never  could  have  been  meant  that 
each  of  them  should  contain  the  recital.  The  bill  of  sale  is  *the  only  r««|OA 
instrument  carried  to  the  custom-house,  where  nothing  would  be  known  ^ 
about  the  executory  agreement;  and,  therefore,  that  knowledge  which  these 
acts  were  made  to  secure  could  not  be  obtained.  If  it  be  held,  that  an  executory 
agreement  requires  such  a  recital,  complex  articles  of  partnership  extending  to 
shipping  may  be  rendered  altogether  void,  even  although  valid  transfers  of  the 
ships  have  been  afterwards  made.  [Holroyd,  J.  It  does  not  follow  that  they 
would  be  altogether  void,  although  mvalid  as  to  the  ships.]  Then  the  agree- 
ment was  afterwards  confirmed  and  made  valid  by  the  biU  of  sale ;  and  the 
agreement  and  bill  of  sale  may  be  treated  as  one  conveyance.  Ftrrers  v. 
Fermor,  Cro,  Jac,  643.  [Bayley^  J.  That  was  the  case  of  a  bargain  and 
sale,  and  a  fine  and  recovery,  the  whole  of  which  were  held  to  operate  as  one 
conveyance.]  In  Expartt  Vallop,  15  Vea,  60,  the  policy  of  the  register  acts  is 
thus  stated  by  the  Lord  Chancellor:  **That  it  is  for  the  public  interest  to 
secure  evidence  of  the  tide  to  a  ship,  from  her  origin  to  the  moment  in  which 
you  look  back  to  her  history ;  how  far  throughout  her  existence  she  has  been 
BritMh'hmli  and  Britiak^wned.**  Now  it  does  not  infringe  that  policy,  to  say, 
that  an  agreement  to  transfer,  not  containing  a  recital,  shall  be  made  valid  by  the 
subsequent  execution  of  a  bill  of  sale,  containing  all  matters  required  by  the 
statute.  But,  even  supposing  that  the  agreement  would  be  void  as  a  conveyance 
of  the  vessel,  still  it  may  be  binding  as  a  contract  to  indemnify.  In  Kerrison  v. 
CoUy  8  East,  231,  it  was  held,  that  though  the  26  G.  3.  c.  60,  declares  a  bill 
of  sale  void  to  all  intents  and  purposes:  yet  such  a  deed  mi^ht  be  valid 
for  other  ^purposes,  though  not  as  a  conveyance.  Mouys  v.  Leake,  r*331 
8  7\  /?.  411,  also  shows  that  a  deed  void  for  one  purpose  may  be  ■- 
valid  for  another.  So,  here,  the  argreement  might  be  valid,  not  as  an  agreement 
of  sale,  yet  to  indemnify,  the  sale  being  made  valid  by  a  legal  instrument.  In 
Brewster  v.  Clarke,  2  Mer.  75,  the  agreement  was  considered  by  the  parties  as 
an  actual  conveyance,  not  as  an  agreement  to  convey.  [Bayley,  J.  When 
was  the  purchaser  entided  to  the  earnings  ?]  The  purchaser  had  no  tide  what- 
ever till  the  execution  of  the  bill  of  sale ;  but  then  he  was  entitled  by  relation, 
from  the  time  of  the  execution  of  the  agreement. 

Dover,  contra.  It  is  admitted,  that  if  this  agreement  had  expressly  conveyed 
any  present  interest  in  the  vessel,  it  would  be  void  by  the  register  act.  Now  it 
does  contain  words  of  present  conveyance  ;  for,  afler  the  agreemeilt  of  one  to 
sell  and  of  the  others  to  buy,  a  stipulation  follows  for  the  payment  of  the  pur- 
chase-money, by  a  note  to  be  given  immediately.  The  instrument  then  proceeds, 
*<  in  consideration  of  which  said  sale ;"  now,  unless  what  had  preceded  was  a 
sale,  those  words  would  be  insensible.  It  then  goes  on  to  give  the  by-gone 
earnings  to  the  purchasers,  who  were  to  discharge  all  expenses  then  incurred 
on  account  of  the  vessel.  But  it  is  contended  for  the  plaintiff,  that  this  was 
only  an  agreement  to  sell,  and  was  made  valid  by  the  subsequent  bill  of  sale. 
It  does  not,  however,  appear,  that  the  bill  of  sale  contained  the  proper  recital ; 
the  facts  stated  respecting  it  are,  that  the  defendants  had  notice  to  produce  it, 
but  neglected  to  do  so ;  that  *would  entitle  the  plaintiff  to  give  parole  r«qoo 
evidence  of  its  contents,  but  would  not,  without  more,  raise  a  presump-  ^ 


332] 


1  Barnewai^Ii  &  Cresswell.  1 4H 


tion  that  the  certificate  was  recited.  Cooper  v.  Gibbons^  3  Campb.  363.  The 
case  of  KerrUon  v.  Cole  has  heen  cited  for  the  plaintiff,  but  there  the  covenant 
upon  which  the  action  was  maintained  was  altogether  independent  of  that  which 
related  to  the  ships ;  here,  the  undertaking  to  indemnify  depended  upon  the 
principal  agreement  for  the  sale  of  the  yessel.  (He  was  then  stopped  by  the 
Court) 

Bayley,  J.  The  object  of  the  register  acts  was  to  make  it  notorious  who 
has  the  actual  legal  interest  in,  or  any  thing  to  do  with  the  ownership  or  con- 
trol of  ships,  and  to  remove  aU  secresy  upon  that  subject.  By  the  20  G.  3.  c 
60.  8.  17.,  it  was  enacted,  that  the  certificate  of  registry  should  be  recited  in 
every  bill  of  sale  of  ships  ;  but  it  being  afVerwards  suggested,  that  vessels  might 
be  transferred  without  a  bill  of  sale,  the  34  G.  3.  c.  68.  was  passed,  upon  the 
14th,  section  of  which  the  present  question  turns.  That  section  begins  by  reciting 
doubts ;  first,  whether  every  transfer  of  property  in  ships  must  be  by  biU  of  sale ; 
and,  secondly,  whether  contracts  or  agreements  for  the  transfer  of  such  property 
may  not  be  made  without  any  instrument  in  writing,  (which  is  the  first  time  that 
mention  is  made  of  agreements  to  transfer,)  and  dien  proceeds  to  enact,  that  no 
such  transfer,  contract,  or  agreement,  shall  be  valid  or  effectual  for  any  purpose, 
in  law  or  equity,  unless  it  shall  be  made  by  bill  of  sale,  or  instrument  in  writing, 
*3a3l  containing  the  recital  prescribed  by.  the  26  G.  2.  c.  60.  s,  17.  *That 
-*  section,  therefore,  applies  to  actual  transfers  and  to  agreements  to  trans- 
fer. But  it  has  been  aigued,  that  the  words  are  not  that  the  instrument  shall  be 
rou/,  but  that  it  shall  not  be  valid:  I  confess  I  cannot. feel  the  force  of  the  dis- 
tinction. We  have  been  desired  to  read  the  section  thus  ;  **  unless  it  be  made 
valid  by  bill  of  sale,  dtc. :"  but  we  should  not  be  warranted  in  so  doing,  when 
the  object  of  the  legislature  was  plainly  to  extend  the  provision  to  agreements 
to  transfer,  as  well  as  to  actual  transfers.  By  the  latter,  the  property  would 
immediately  vest  in  the  transferree,  by  the  former  (but  for  the  act)  he  would 
take  an  equitable  interest,  until  the  completion  of  the  sale ;  and  in  the  meantime 
might  have  a  material  control  over  the  use  of  the  vessel.  The  object  of  the 
legislature  would  not  be  answered,  unless  it  be  made  publicly  known  who  has 
the  equitable  right  to  the  control  and  use  of  a  ship.  It  is  of  importance  to  gov- 
ernment to  have  the  means  of  ascertaining,  at  any  time,  who  have  the  power 
over  the  use  and  destination  of  ships,  and  the  appointment  of  the  masters.  If, 
then,  it  was  intended  that  the  clause  in  question  should  extend  to  agreements,  as 
well  as  to  actual  transfers,  this  case  is  clearly  within  it ;  but  I  also  mink,  that  the 
instrument  contains  words  of  present  sale.  The  stipulation  for  interest,  in  the 
note,  shows  that  it  was  to  be  considered  as  a  present  payment;  then  follow  the 
words,  ^  in  consideration  of  which  said  sale."  Now,  no  sale  had  been  before 
mentioned,  unless  the  former  part  operated  as  a  sale.  Under  these  circumstances, 
I  think  that  the  instrument  should  have  contained  a  recital  of  the  certificate  of 
registry,  and  that  the  omission  of  that  has  rendered  it  invalid.  The  true  dis- 
tinction has  been  pointed  out  between  KerrUon  v.  Cole  and  this  case ;  here, 
«^_-«  therefore,  *the  plaintiff  is  not  entitled  to  recover,  and  judgment  of  nonsuit 
^  must  be  entered. 

HoLROYD,  J.  It  appears  to  me  quite  plain,  that  this  agreement  is  void,  because 
it  does  not  contain  any  recital  of  the  certificate  of  registry.  The  object  of  the 
register  acts  is  said  to  be  the  disclosure  of  persons  beneficially  interestea  in  ships. 
Such  a  construction  must,  therefore,  be  put  upon  those  acts,  as  will  carry  that 
intention  into  effect.  But  if  we  were  to  decide  that  this  agreement  is  not  witliin 
the  34  O.  3.  c.  68.  s.  14.,  we  should  both  take  it  out  of  the  words,  and  defeat 
the  object  of  the  enactment.  The  26  G.  3.  c.  60.  s.  10.  requires,  before  a 
registry  is  made  of  any  ship,  that  an  oath  should  be  taken,  disclosing  all  the 
persons  beneficially  interested  therein,  and  the  subsequent  provisions  relating  to 
the  indorsements  on  the  certificate,  and  the  recitals  in  every  transfer,  have  the 
same  object  in  view.  Here  the  bargain  was  for  a  present  price,  to  be  immedi- 
ately secured,  with  legal  interest ;  an  agreement  was  made  on  the  one  part  to 
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sell,  on  the  other  to  buy,  and  the  benefit  on  each  side  was  to  arise  immediately ; 
that  makes  the  instrument  operate  as  a  present  sale.  In  agreements  for  leases, 
such  words  convey  a  present  interest,  unless  there  are  other  words  negativing 
such  an  intention.  But,  whether  it  be  so  considered,  or  merely  as  an  agree- 
ment to  transfer,  it  is  equally  within  the  34  O  3.  c.  68,  a,  14.,  and  therefore 
void  for  want  of  the  recital  thereby  required.  It  has  been  aigued,  that  nothing 
but  an  actual  transfer  is  within  the  statute  ;  but  agreements  to  transfer  are  ex- 
pressly included ;  and  the  section  in  question  was  made  for  the  purpose  of  en- 
larging the  provisions  of  the  20  G.  3.  c.  60.  8.  17.  I  *am,  for  these  rtoAg 
reasons,  of  opinion,  that  the  agreement  in  question  is  clearly  void  within  ^ 
the  words  and  spirit  of  the  34  G.  3.  c.  08.  a.  14.,  and  that  a  nonsuit  must, 
therefore,  be  entered. 

Best,  J.  I  certainly  have  had  doubts  respecting  the  present  question  ;  but 
now  think  it  quite  plain,  that  the  word  *'  agreement*'  must,  from  the  other  words 
with  which  it  is  associated,  and  from  the  apparent  intention  of  the  legrislatare, 
receive  the  construction  which  has  been  put  upon  it  by  my  brothers.  The 
1 4th  section  of  the  34  G.  3.  c.  08.,  recites,  that  doubts  existed  respecting,  first, 
transfers ;  and,  secondly,  agreements  to  transfer ;  and  then  proceeds  to  declara 
what  shall  be  required  in  each  case.  Now,  unless  the  word  **  agreement"  is 
there  applicable  to  executory  contracts,  it  can  have  no  meaning  at  all ;  and  if 
we  were  to  put  a  different  construction  upon  it,  tlie  statute  might  be  in  a  great 
degree  evaded,  for  persons  would  then  be  content  to  have  the  profits  and  man- 
agement of  ships,  without  having  the  legal  ownership,  and  might,  therefore, 
remain  unknown.  It  has  been  properly  argued,  tliat  at  all  events  those  parts 
of  the  instrument  which  do  not  relate  to  the  sale,  will  not  be  made  void  ;  but 
where  a  principal  contract  fails,  all  the  subordinate  ones  fail  likewise,  and  the 
contract  to  indemnify  was  subordinate  to  the  contract  to  sell.  In  Kerrison  v. 
Cole,  the  covenant  upon  which  the  action  was  brought,  was  not  subordinate  to, 
but  entirely  independent  of  the  mortgage.  For  these  reasons,  I  agree  in  think- 
ing that  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 


•336]  *DOE,  on  the  dem.  of  THOMAS  HENRY  PLAYER,  r.  NICHOLLS. 

A  testator  devised  to  trustees,  in  trust  for  his  only  son,  all  his  freehold  and  copyhold  lands, 
to  be  transferred  to  him  as  soon  as  he  should  attain  to  twenty-one  years  of  age ;  and  in  case 
he  should  die  before  he  attained  to  the  age  of  twenty-one  years,  then  to  A.  B,,  his  heirs  and 
assiens :  Held,  that  the  trustees  took  in  the  copyhold  lands  an  estate  for  years,  determinable 
on  toe  son *s  attaining  the  age  of  twenty-one  years,  or  by  his  death  before  that  period. 

E^CTVENT,  to  recover  certain  copyhold  premises  in  the  parish  of  Mdenhan^ 
in  the  county  of  Htris^  held  of  the  manor  of  Aldenham.  The  lessor  of  the 
plaintiff  claimed  them  as  heir-at-law  of  his  father,  Thomas  Gregory  Player^ 
deceased,  who  was  the  oidy  child  and  heir  at  law  of  Ferry  Playety  esquire, 
deceased.  At  the  trial  before  Wood^  B.,  at  the  Herlford  Summer  assizes,  1821, 
a  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  following  case : 

Perry  Player  purchased  the  said  copyholds  held  of  the  manor  of  Aldenham^ 
and  he  also,  at  the  same  time,  purchased  certain  freehold  premises  in  the  same 
parish  of  Dinah  Darby;  and  on  the  8th  of  AuguaU  1769,  the  said  Dinah 
Darbyj  out  of  court,  surrendered  the  said  copyhold  premises  into  the  hands  of 
the  lord  by  the  acceptance  of  TTiomas  Needham^  esquire,  his  steward,  to  the 
use  of  Perry  Player^  his  heirs  and  assigns  for  ever.  The  surrender  was  pre* 
sented  and  enrolled  at  a  court  held  on  the  12th  October ^  1760 ;  and  at  a  court 
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held  on  the  30th  November^  17(19,  Perry  Plagtr  was  admitted  on  the  sureen- 
der,  by  his  altorney,  to  the  premises  comprised  therein,  to  hold  the  said  prc- 
msfvR  to  the  said  Perry  Player^  his  heirs  and  assigns  for  ever.     And  at  the 
same  court  Ptrry  Player^  by  his  attorney,  surrendered  the  premises  into  the 
hands  of  the  lord,  to  the  uses  of  his  last  wiU.    Perry  Player  died  in  November^ 
*3371    ^"^^^f  without  *having  made  any  other  surrender  of  the  said  premises, 
^  and  by  his  will,  duly  made,  executed,  and  attested,  devised  as  follows : 
**  I  give  to  iV,  Reade^  fr,  May^  and  Ann  Lowe^  in  trust  for  my  only  son, 
Thomas  Qregory  Player^  all  the  rest  and  residue  of  all  my  goods  and  chattels, 
am)  .ilso  ray  freehold  and  copyhold  lands,  which  I  have  surrendered  to  tlie  use 
of  nty  will ;  likewise  all  my  leasehold  and  lifehold  estates,  situated,  lying,  and 
}jeing  in  the  county  of  Herffbrd^  mid  all  other  my  effects,  €ii  what  kind  or  nature 
«oever,  the  same  to  be  transferred  to  him  as  soon  as  he  shaU  attain  to  21  years 
of  age.     But  in  case  he  should  die  before  he  attain  to  the  age  of  SI  vean,  then 
I  give  to  my  cousin  W,  Player^  his  heirs  and  assigns,  all  my  freehold  and  copy- 
hold lands,  and  the  tithes  thereof,  lying  at  Aldenham^  in  the  county  of  Hertford, 
And  I  hereby  nominate  and  constitute  the  said  fF,  Reade^  W.  May^  and  Avm 
Lmoe^  executors  and  trustees  of  this  my  will.*'     Perry  Player  died,  leaving 
the  said  7*.  Cr.  Player  his  only  surviving  child,  and  his  will  was  proved  in  the 
Prerogative  Court  of  Canierbury  on  the  12th  November^  1786,  by  Ann  Lowe 
only,  the  two  other  executors  having  renounced.     At  the  Manor  Court,  held  on 
the  16th  day  of  January ^  1780,  it  was  presented  by  the  homage  that  Perry 
Player  had  died  seised  of  the  said  premises.     And  at  another  court,  lield  on 
the  4th  December^  1780,  Ann  Lowe  was,  on  the  presentment  of  the  death  of 
Perry  Player^  admitted  by  her  attorney  to  the  said  premises  ;  to  hold  the  said 
premises  with  their  appurtenances,  to  the  said  Ann  Lowe^  upon  the  trusts  of 
the  said  will  of  Perry  Player^  at  the  will  of  the  lord,  ^c.     Ann  Lowe  died  in 
Jtc/y,  1794,  leaving  W.  Reade^  and  W,  May,  her  surviving.     T^hamas  Gregory 
^3381  ^^^y^  attained  the  age  of  21  *years  on  the  24th  October^  1793,  and  at 
-'  a  court  held  on  the  20th  October^  1794,  fbeing  during  the  lives  of  the 
said  IF.  Reade  and  W.  May,)  was  admitted  to  tne  premises  by  attorney  on  a 
presentment  that  Ann  Lowe  was  dead;  and  that  he,  71   (7.  Player,  had 
attained  the  age  of  21  years,  to  hold  the  same  to  him,  die  said  71  G.  Player^ 
his  heirs  and  assigns  for  ever.     fF.  Reade  died  in  January,  1801,  and  W, 
May  died  in  May  1809,  leaving  his  great  nephew,  IF.  May  Lander,  who  is 
now  living,  and  an  infant  of  the  age  of  18  years  or  diereabouts,  his  heir-at-law. 
No  surrender  or  release  from  fr,  Reade,  W.  May,  and  Ann  iMwe,  or  either 
of  them,  or  from  the  heir  of  either  of  them,  to  the  said  Thomas  Gregory  Player, 
is  recorded  on  the  court  rolls  of  the  said  manor  either  before  or  since  the  admis- 
sion of  the  said  T.  G.  Player.    The  latter  died  on  the  24th  March,  1818, 
leaving  the  lessor  of  the  plaintiff,  his  eldest  son  and  heir-at-law,  him  surviving. 
The  question  argued  was,  whether  the  legal  estate  was  in  the  heir^atplaw  of 
the  surviving  trustee,  or  in  the  lessor  of  the  plaintiff. 

Rayley  for  the  plaintiff.  An  estate  in  fee  vested  in  T.  G,  Player  upon  his 
attaining  the  age  of  21  years,  and  he  having  died  seised  of  that  estate,  it 
descended  to  the  lessor  of  the  plaintiff.  The  trustees  took,  under  the  will  of 
Perry  Player,  an  estate  determinable  on  the  son's  attaining  the  age  of  21  years, 
By  the  devise  to  the  trustees,  the  testator  only  intended  to  place  his  property 
under  their  control  for  a  limited  time,  to  manage  the  estates  during  the  minority 
of  his  son.  He  gave  no  benefit  whatever  to  the  trustees,  nor  does  he  create 
any  fund  for  the  payment  of  debts,  or  for  any  other  purpose.  The  object  of 
*3391  P""^  ^  property  to  the  trustees,  being  *for  the  management  of  it  dur- 
''  mg  his  son's  minority,  of  itself  affords  a  presumption  that  he  only  in- 
tended to  give  them  a  term  till  his  son  attained  21.  The  testator  had  both  the 
legal  and  equitable  title,  and  he  obviously  intended  that  his  son,  when  he 
attamed  lo  21,  should  have  both  the  legal  and  equitable  interest,  and  the  only 
qoestfcm  as  to  the  copyholds  is,  whether  the  son  was  to  take  them  by  his  tide 
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of  heir  upon  the  expiration  of  a  term  given  to  the  trustees,  or  by  a  con* 
veyance  of  the  fee  from  them.  Now  if  the  testator,  after  the  words,  «'  to 
be  transferred  to  him  as  soon  as  he  shall  attain  to  21  years  of  age,"  had  added, 
"and  when,  and  as  soon  as  he  shall  attain  to  21  years  of  age,  then  I  give  to  my 
son,  T,  G,  Player^  &c.  ;**  it  is  clear,  that  the  son  in  that  case  would  have  taken 
the  vested  fee  at  his  father's  death  by  descent,  and  not  under  the  will.  But  a 
devise  to  the  heir  is  wholly  void.  In  Ellis  v.  Smiihf  1  Fes.  jtcn.  17,  Lord 
Hardwick  doubted  whether  a  will  devising  all  the  testator's  estates  to  his  heir 
oould  be  made  available,  even  for  the  collateral  purpose  of  revoking  a  prior  will 
devising  the  estates  from  the  heir ;  the  testator  having  executed  the  last  will 
according  to  the  fifUi  and  not  the  sixth  section  of  tibe  statute  of  frauds.  In 
Boultorvs  case,  Egerion,  cited  in  Palmer^  132,  "  One  devised  lands  to  his  wife 
till  his  son  should  attain  the  age  of  21  years,  and  then  that  his  son  should  have 
the  land  to  him  and  his  heirs,  and  if  he  should  die  without  issue  before  his  said 
age,  then  to  his  daughter;  this  was  held  a  good  executory  devise  to  the 
daughter.''  Mr.  Fearme  observes  upon  that  case,  **  the  first  devise  of  the  fee 
was  to  the  son,  who  was  the  heir,  and  therefore,  under  the  doctrine  in  Boras- 
ton^  9  case,  3  Bep.  19,  the  son,  taking  *the  vested  fee,  would  still  have  c^^aq 
taken  by  descent  and  not  by  the  devise,  so  that  the  immediate  fee  must  ^ 
be  considered  as  undisposed  of  by  the  will."  The  question  here  is  not  what 
the  testator  has  given  to  his  son,  but  what  he  has  taken  away ;  whether  the 
words  **  to  be  transferred,*'  can  be  interpreted  to  indicate  an  intention  in  the  testa* 
tor  to  give  the  trustees  a  fee,  and  thereby  to  effect  the  legal  disinherison  of  his  son. 
He  never  takes  away  tlie  beneficial  interest  from  his  son ;  even  during  the  continu- 
ance of  the  estate  in  the  trustees,  that  circumstance  cannot  effect  the  question  of  the 
legal  disinherison,  for  this  Court  cannot  look  at  equities.  Doe  v.  Vernon,  7  East^ 
23.  The  question  here  is  one  of  disinherison,  and  the  heir  is  not  to  be  disinherited 
even  where  the  case  is  doubtful,  Crardiner  v.  Sheldon^  Vaughan,  262.  If,  there- 
fore, it  appears  even  doubtful  whether  the  testator  intended  to  give  the  trustees 
more  than  a  term,  the  lessor  of  the  plaintiff  will  be  entided  to  recover,  it  may 
be  argued,  that  the  interest  given  to  the  trustees  was  not  limited  till  the  tcstator*s 
son  attained  21,  but  that  they  were  to  have  a  continuing  legal  estate  which  they 
were  to  transfer  to  him  at  that  age.  The  whole  sentence,  however,  is  evidently 
.  one  conception  of  the  testator's  mind.  It  does  not  terminate  till  the  testator 
has  named  a  finite  period,  at  which  he  intended  that  the  interest  given  to  the 
trustees  should  determine.  It  is  immaterial  whether  the  testator  fixed  that 
period  at  the  beginning  or  at  the  end  of  the  sentence,  whether  he  gave  it  to 
them  for  eight  years  only,  or  duiing  the  minority  of  his  son,  or  whether,  having 
given  it  to  them  indefinitely,  he  made  the  ending  of  the  term  certain  by  direct- 
.  ing  them  to  deliver  up  the  ^estates  at  a  finite  period  of  time.  In  the  r*Q^| 
Bishop  of  Bathes  case,  6  Bep.  35,  it  is  said,  tliat  every  lease  for  years  ^ 
ought  to  have  a  certain  beginning,  but  that  is  to  be  intended  when  it  is  to  take 
effect  in  interest  or  possession,  and  then  the  commencement  ought  to  be  certain; 
i  so  also  the  continuance  of  it  ought  to  be  certain,  but  that  is  to  be  intended  either 
'  when  the  term  is  made  certain  by  express  numbering  of  years,  or  by  reference 
.to  a  certainty,  or  by  reducing  it  to  certainty  by  matter  ex  post  facto^  or  by 
.  construction  in  law  by  express  limitation ;"  and  the  same  doctrine  is  laid  down 
iu  Boraston^s  case,  3  Bep.  19.  Besides  it  is  a  general  rule,  that  the  legal 
estate  in  the  trustees  should  be  carried  only  as  far  as  was  necessary  to  effectuate 
:  the  purposes  of  the  will.  Doe  v.  Barthrop,  5  Taunt,  382.  Now  all  the  pur- 
;,poses  of  the  trust  might  be  effected  by  the  trustees  taking  an  estate  determinable 
•  on  the  son's  attaining  to  the  age  of  21. 

Mraham,  contra.    The  trustees  under  the  will  of  Perry  Player  took  an 

I  estate  in  fee.    If  an  estate  is  devised  to  trustees  in  trust,  to  sell  or  mortgage  in 

t  order  to  rabe  money  for  the  payment  of  debts,  and  subject  thereto  in  trust  for 

%  a  third  person,  the  trustees  take  the  legal  estate  in  fee.     For  otherwise  it  would 

not  be  iu  their  power  to  execute  the  trust,  Bagshaw  v.  iS^encer,  1  Ves.  142 
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Now  here  the  trustees  are  required  to  do  an  act  to  which  the  seism  and  posses- 
sion of  the  legal  estate  is  necessary  at  the  time  the  son  attains  the  age  of  21 
years.  For  they  are  then  to  transfer  the  estate  to  him  in  the  mode  required  by 
law,  viz.  by  surrender  of  the  Wal  interest  then  remaining  in  them.  Here  the 
'3421  ^'^^^^  "^^y  ^  ^considered  as  admitted  tenants  of  the  legal  estate. 

■^  For  one  of  them,  ^nn  Lowe^  was  admitted,  and  the  admission  of  one 
joint  tenant  is  the  admission  of  all.  Rot  v.  fftUton^  2  WUs.  162.  [Hoi' 
royd^  J.  The  copyhold  lands  are  devised  to  the  trustees,  and  tlie  copyhold 
lands  are  to  be  transferred.  Now,  a  surrender  is  necessary  to  transfer 
the  legal  estate,  but  is  not  necessary  to  transfer  the  lands.  No  act  is, 
therefore,  required  to  be  done  by  the  trustees  here,  which  they  could  not 
do  if  they  took  only  an  estate  for  a  term.]  Here,  an  equitable  estate  in  fee  is 
derised  to  the  €e#/tit  que  irusU  and  in  the  event  of  T.  G,  Plautr*9  dying  under 
21,  the  legal  fee  is  devised  to  another  person.  Purefoy  v.  nogera^  2  Sound, 
380,  and  Marshall  v.  HiU^  2  M.  ^  S.  608,  are  authonties  to  show  that  the  tes- 
tator must  have  intended  the  ceahd  que  trust  to  take  an  equitable  estate  in  fee, 
and  lus  trustees  a  legal  estate  commensurate  with  his  equitable  estate,  viz.  an 
estate  in  fee. 

Batlet,  J..  It  nuiy  be  laid  down  as  a  general  rule,  that  where  an  estate  is 
devised  to  trustees  for  particular  purposes,  the  legal  estate  is  vested  in  them  as 
long  as  the  execution  of  the  trust  requires  it,  and  no  longer,  and,  therefore,  as 
soon  as  the  trusts  are  satisfied,  it  will  vest  in  the  person  beneficially  entitled  to 
it.  Dot  V.  Sifnpeorit  5  Eastf  162,  and  Doe  v.  THmmSt  1  Bam.  fy  A.  530,  are 
aathorities  upon  that  point.  The  question,  therefore,  in  this  case  is,  what 
estate  was  necessary  to  enable  the  trustees  to  execute  the  purposes  of  the  trust 
*34a1  ^'^^^  ^y  ^®  ^^-     *^y  ^^  terms  of  the  will,  they  are  to  be  trustees 

^  for  the  son,  to  whom  the  estate  is  to  be  transferred  when  he  attains  the 
age  of  2 1  •  The  usual  mode  of  transferring  a  copyhold  estate  is,  that  the  person 
luving  the  estate  surrenders  it  to  the  lord,  and  suffers  another  person  to  be 
admitted  as  tenant  on  the  rolls.  If  the  trustees  in  this  case  took  an  estate  in 
fee,  it  would  be  necessary  for  them  to  make  an  actual  surrender  of  the  estate,  in 
order  that  it  might  pass  from  them  to  the  surrenderee.  If,  however,  the  estate 
limited  to  them  be  determinable  as  soon  as  the  object  of  the  testator's  bounty 
attain  the  age  of  21  years,  his  admittance  on  the  court  rolls  would  operate  as  a 
transfer  of  the  estate*  It  would  not  then  be  necessary  that  there  should  be  a 
transfer  of  any  interest  from  the  trustees  to  him,  in  consequence  of  the  deter- 
mination of  the  trust  estate  at  that  period,  and  his  admittance  would  be  sufficient 
to  satisfy  the  words  **to  be  transferred."  It  seems  to  me,  therefore,  that  the 
purposes  of  the  wiU  might  be  fiilly  effectuated,  if  the  trustees  took  an  estate 
determinable  when  the  son  attained  the  age  of  21  years.  In  the  cases  cited  by 
the  defendant's  counsel,  the  trustees  were  to  take  the  rents  and  profits  in  order 
to  raise  money  by  sale  and  mortgage  for  the  payment  of  debts,  and  they  could 
not  in  that  case  have  had  the  means  of  executing  the  trust,  unless  they  had  the 
fee.  Here,  all  the  purposes  of  the  trust  might  be  answered,  by  the  trustees 
taking  an  estate  determinable  on  the  son's  attaining  the  age  of  21;  and  that 
being  so,  I  am  of  opinion  that  they  took  an  estate  determinable  at  that  period, 
and,  consequently,  that  the  legal  estate  at  the  commencement  of  the  action 
was  vested  in  the  lessor  of  the  plaintiff. 
%^£\       *HoLBOY]>,  J.    I  am  of  opinion,  that  the  trustees  took  an  estate 

^  determinable  on  71  Cr.  Player's  attaining  the  age  of  21  years,  or  by  his 
death  before  that  period.  The  object  of  the  testator  was  to  give  to  them  the 
estate  in  trust  for  the  son,  until  he  should  attain  the  age  of  21  years.  There 
are  no  words  in  the  will  which  give  them  any  estate  beyond  the  time  during 
which  the  trust  was  to  be  performed,  and  then  the  case  falls  within  the  general 
rule  already  mentioned,  that  a  trust  estate  is  not  to  continue  beyond  the  period 
required  by  the  purposes  of  the  trust  That  being  so,  the  estate  of  the  trustees 
oocjbt  not  to  continue  in  dus  case,  after  the  son  attained  the  age  of  21  years,  for 
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the  lands  are  then  to  be  transferred  to  him.  It  has  been  said  that  the  trustees 
are  to  transfer  the  estate,  and  that  the  seisin  and  possession  of  the  legal  estate 
is  necessary,  in  order  to  transfer  it  to  the  eestiti  qat  trust  when  he  comes  of  age. 
But  they  are  not  to  transfer  the  legal  estate,  but  the  copyhold  lands.  A  surren- 
der may  be  necessary  to  transfer  the  legal  estate,  but  copyhold  lands  may  be 
transferred  without  any  surrender.  I  consider  the  words,  *'  to  be  transferred,** 
to  mean,  that  as  soon  as  the  son  shall  attain  the  age  of  21  years,  the  copyhold 
lands  are  to  be  delivered  up  to  him.  I  am  very  clearly  of  opinion,  that  the  trus- 
tees had  no  legal  interest  in  the  copyholds  in  question  after  T,  G.  Player 
attained  the  age  of  21  years,  and,  consequendy,  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover. 
Best,  J.  concurred. 

Judgment  for  the  phtintiflT. 
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A  minor,  having  enlisted  into  the  marines,  was  discharged  from  that  senrioe,  end  retamed  to  his 
father's  family  before  he  attained  the  age  of  twenty-one  years :  Held,  that  he  was  not 
emancipated. 

Two  justices,  by  their  order,  removed  Thonuu  Binfidd  from  the  parish  of 
Tooting  GraveneUf  in  the  county  of  Surreu^  to  the  parish  of  Rotherfmd  Chreys^ 
in  the  county  of  Uacford.  Upon  an  appeal,  the  sessions  confirmed  tlie  orJer, 
subject  to  the  opinion  of  this  Court,  on  the  following  case. 

The  pauper  was  bom  on  the  22d  of  November,  1794,  in  the  appellant-parish, 
where  his  father  was  settled.  In  1807,  the  pauper's  father  removed  with  his 
wife  and  family,  including  the  pauper,  to  the  parish  of  Tboting  Graveney,  in  the 
county  of  Surrey ,  and  took  a  cottage  there,  which  he  has  held  ever  since,  at  3«. 
per  week.  The  pauper  resided  at  Tooting  Graveney  with  his  parent^  till  1813, 
when  he  enlisted  in  the  marines,  and  went  abroad  in  that  service.  He  remained 
in  the  marines  till  the  8th  September,  1815,  when,  in  consequence  of  the  reduc- 
tion of  that  corps,  after  the  peace,  he  received  his  discharge,  and  returned  the 
same  day  to  his  parents  at  Tooting,  being  then  under  the  age  of  21  years,  and 
resided  with  them  from  that  time  until  some  time  after  his  father  hired  a  stable 
in  Slreatham.  About  a  year  after  the  pauper's  return  home,  the  pauper  being 
then  more  than  21  years  of  age,  his  father  hired  a  stable,  in  the  adjoining  parish 
of  Streatham,  at  4«.  a  week,  which  he  held  for  about  nine  months,  still  continu- 
ing to  reside  at  the  cottage  at  Tooting  Graveney,  The  cottage  and  the  stable 
together  *were  above  the  annual  value  of  10/.  The  pauper  had  never  r»o4« 
done  any  act  to  acquire  a  settlement  for  himself.  L       ^ 

Thesiger,  in  support  of  the  order  of  sessions.  The  pauper,  by  enlisting  into 
the  army,  became  emancipated,  for  he  thereby  contracted  a  relation  wholly 
inconsistent  with  the  parental  controL  In  Eex  v.  Walpole  St.  Peter's,  Burr, 
S.  C.  638,  2  Bott.  35,  and  Rex  v.  Stanwix,  5  T.  R.  670,  the  paupers  had 
attained  the  age  of  21  before  they  returned  to  their  father's  family ;  but  in  Rex 
V.  WHton-cum-Twambrookes,  3  T  R,  355,  Lord  Kenyon,  adverting  to  the  ease 
of  Rex  V.  Walpole  St.  Peter* e,  stated,  diat  it  had  been  decided  on  the  circum- 
stance of  the  pauper's  having  contracted  a  relation  which  was  inconsistent  with 
the  idea  of  his  being  in  a  subordinate  situation  in  his  father's  family.  And  in 
Rex  V.  Roach,  6  Term  Rep.  %4tT,  he  uses  nearly  a  similar  expression ;  and  in 
the  late  case  of  Rex  v.  The  Inhabitants  of  Wilmington,  6  B.  ^  ^.  525,  Mhott^ 
C.  J.  states  the  contracting  of  some  relation,  which  wholly  and  permanently 
excludes  the  parental  control,  as  one  of  the  modes  by  which  a  child  may  become 
emancipated.  Now  here,  the  pauper  had  entered  into  a  contract,  which,  as  far 
as  he  was  concerned,  must  have  the  effect  of  excluding,  wholly  and  pennanently. 
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the  parental  control ;  for  he  had  subjected  himself  to  the  control  of  the  crown 
for  the  period  of  his  life.    It  is  true,  that  in  this  particular  case,  the  latter  control 
had  ceased  before  the  pauper  attained  the  age  of  21  years.    But  that  circumstance 
is  immaterial,  for  he  became  emancipated  the  moment  when  he  contracted  a  re 
•3471  ^^^^  inconsistent  with  the  'parental  control.     In  Rex  v.  TVobum,  8  T. 
•^  i?.  479,  which  was  the  case  of  the  drummer  enlisting  into  the  same 
regiment  of  militia  in  which  his  father  was  serjeant,  it  was  held  to  be  no  eman- 
cipation.   And  in  Eex  y.  77^  Inhabitants  of  Hardunck^  5  Bam,  ^  A,  176, 
which  was  also  the  case  of  a  militia-man,  it  was  determined,  on  the  authority 
of  i?ftc  V.  Walpolt  St.  Peter* 8j  that,  by  serving  till  the  age  of  21,  he  was  emanci- 
pated.   The  question,  however,  there  turned  principally  on  a  distinction  at- 
tempted to  be  raised  between  a  voluntary  and  a  compulsory  separation  from  the 
father's  fiimily.     At  all  events,  it  merely  establishes,  that  service  under  an  en- 
listment, up  to  the  age  of  majority,  will  effect  an  emancipation.     But  there  is 
this  difierence  between  a  militia-man  and  a  soldier  in  the  regular  army,  or  in 
the  marines,  that  the  contract  of  the  former  is  for  a  limited  term  of  service,  and 
that  in  time  of  peace  only  occasionally  required ;  the  engagements  of  the  latter 
are  absolute  for  their  lives,  and  accompanied  with  an  immediate  liability  to  be 
sent  on  foreign  stations.     Lord  Kenyan  himself  takes  this  distinction  in  Rex  v 
Wobum. 
Barnewall^  contra,  was  stopped  by  the  Court 

Baylet,  J.  I  am  of  opinion  that  the  pauper  was  not  emancipated.  In  order 
to  constitute  emancipation,  the  party  ougnt  to  be  wholly  and  permanently  free 
from  the  parental  control.  In  this  case,  the  pauper,  by  enlisting  into  the  marines, 
became  subject  to  the  control  of  the  crown,  and  continued  subject  to  that  control, 
*348l  ^  ^^^  ^  ^^  period  of  his  service  continued ;  and  if  he  had  ^remained 
-^  in  the  army  till  the  age  of  21  years,  his  emancipation  would  undoubtedly 
relate  back  to  the  time  of  his  enlistment;  but  before  he  attained  the  age  of  21 
jears,  the  relation  between  him  and  the  crown  ceased,  and  he  returned  to  and 
constituted  part  of  his  father's  family,  and  of  course  again  became  subject  to  the 
parental  control.  He,  therefore,  was  not  emancipatecL  This  is  consistent  with 
the  opinion  of  Lord  Kewyon^  C.  J.  and  Lawrence^  J.,  in  Rex  v.  Roach^  6  T.  R, 
247,  and  is  consistent  with  the  general  rule  laid  down  by  the  present  Lord  Chief 
Justice  in  the  late  case  of  Rex  v.  Hi/e  Inhabitants  of  tFilmington,  5  Barn,  fy 
A.  525,  ^  That  during  the  minority  of  a  child,  there  can  be  no  emancipation, 
unless  he  marries,  and  so  becomes  himself  the  head  of  a  family,  or  contracts 
some  other  relation,  so  as  wholly  and  permanently  to  exclude  the  parental  con- 
troL'*  Now  the  pauper,  in  this  case,  by  entering  into  the  marines,  did  not,  in 
the  event  that  has  happened,  contract  a  relation,  so  as  wholly  and  permanently 
to  exclude  the  parenud  control,  for  he  returned  to  his  father's  family  before  he 
became  of  age,  and  affain  subjected  himself  to  the  parental  control.  In  the  late 
case  of  i?€a:  v.  Tht  Inhabitants  of  Hardtmck,  6  B.^Jl.  176,  the  Lord  C.  J. 
says,  **  That  during  the  minority  of  a  child,  he  will  remain,  almost  under  any 
ciiciunstances,  unemancipated ;  but  where  the  new  settlement  is  acquired  by  the 
parent,  afler  the  child  has  attained  21  years  of  age,  it  will  not  be  communicated, 
unless  in  fact  the  child  continues  part  of  the  family.  When,  therefore,  at  that 
period,  he  is  absent,  employed  in  getting  a  living  for  himself,  or  serving  in  the 
militia,  he  no  longer  remains  a  member  of  me  family."  In  this  case,  the 
'8491  *P^up^f  "^^9  &(  the  period  when  he  attained  to  the  age  of  21  years,  liv- 
^  ing  with  his  father,  and  constituting  a  part  of  bis  family.  He  was, 
therefore,  not  emancipated,  and  he  acquires  his  father's  settlement  in  Tooting 
Oraveney^  and  the  order  of  sessions  must  be  quashed. 

HoLBOTD,  J.  I  am  of  opinion  that  the  son  was  not  emancipated  so  as  to 
deprive  him  of  the  setdement  gained  by  the  father  in  the  parish  of  Tooting 
Gravenev.  By  the  common  law,  the  father  is  entitled  to  the  control  of  his 
child,  unless  some  other  circumstances  occur  to  deprive  him  of  his  control.  By 
enteiiog  into  the  marines,  the  pauper  ceased  to  be  under  the  control  of  his 
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father,  and  became  subject  to  the  control  of  the  crown,  as  long  as  that  state  of 
circuoistances  continued.  But  before  he  attained  the  age  of  21,  he  ceased  also 
to  be  under  the  control  of  the  crown,  returned  to  his  father's  family,  and  again 
became  subject  to  his  control,  and,  consequently,  was  not  emancipated.  It  has 
been  said,  tnat  this,  being  an  engagement  for  life,  constitutes  in  itself  a  complete 
and  perfect  emancipation.  It  was  an  engagement  for  life,  so  as  to  bind  the 
pauper  to  serve  for  life,  if  required ;  but  the  duration  of  the  service  depends  on 
the  discretion  ot  the  crown.  It  may  or  may  not  last  for  life ;  and  in  this  case 
it  was  terminated  before  the  pauper  attained  the  age  of  21  years;  so  that  the 
parental  authority  was  not  wholly  and  permanently  excluded. 

Best,  J.  By  the  general  policy  of  the  law  of  England,  the  parental  author* 
ity  continues  until  the  child  attains  the  age  of  21  years;  but  the  same  policy 
also  requires,  that  a  minor  shall  be  at  liberty  to  contract  an  ^engagement  r«o5r| 
to  serve  the  state.  When  such  an  engagement  is  contracted,  it  becomes  '- 
inconsistent  with  the  duty  which  he  owes  to  the  public,  that  the  parental  author- 
ity should  continue.  The  parental  authority,  however,  is  suspended  but  not 
destroyed.  When  the  reason  for  its  suspension  ceases,  the  parental  authority 
returns.  This  is  perfectly  consistent  with  the  opinions  of  Lord  Kenyan^  C.  J. 
and  Lawrence^  J.,  in  Rex  v.  Roach^  and  with  the  {general  rule  laid  down  by  the 
present  Lord  C.  J.,  in  Rex  v.  Hi/e  Inhabitanta  of  ffUmington.  In  this  case, 
the  pauper,  before  he  attained  the  age  of  21  years,  returned  to  his  father's 
family,  and  again  became  subject  to  the  control  of  his  father.  He  was  not, 
therefore,  emancipated  at  the  time  when  the  father  acquired  his  setdement  in 
the  parish  of  Tooting  Gravtney^  and,  therefore,  the  order  of  sessions  must  be 
quashed. 

Order  of  sessions  quashed. 


BODENHAM  v.  PRITCHARD. 

JL.  being  the  owner  of  an  estate  called  2>.,  with  a  mansion-houee  npon  it,  in  which  he  resided, 

Enrchased  an  adjoining  estate,  and  occupied  a  part  of  it  himaeif,  together  with  the  D.  estate, 
aving  removed  some  of  the  fenoes  by  which  they  had  been  separated ;  and  afterwards  de- 
vised to  his  widow  for  life  "  all  and  singular  his  mansion-house  in  which  he  thenlived  called 
P.,  together  with  all  buildings  and  lands  thereunto  belonging,  cw  then  enjoyed  6y  kim  ;  and 
after  her  decease,  all  his  said  mansion-house  called  2>.,  with  the  lands  thereto  belonging,  with 
the  appurtenances,  to  his  godson  /.  5.  ^.,  his  heirs  and  assigns  for  ever:"  Held,  that  the 
widow  took  an  estate  for  ufe  in  that  part  of  the  newly-purchased  estate  which  the  testator 
occupied  himself,  as  well  as  in  the  old  2>.  estate ;  and  tnat  /.  iS.  B.  took  a  remainder  in  fee  in 
all  that  was  given  to  the  widow  for  liJe. 

Trover,  for  a  quantity  of  timber  trees.  Plea,  the  general  issue.  At  the 
trial  before  Pari,  J.,  at  the  Hertford  Lent  assizes,  1821,  a  vedict  was  found 
for  the  plaintiff  for  the  damages  in  the  declaration,  subject  to  a  reference  as  to 
the  value  of  the  trees,  and  subject  to  the  opinion  of  this  Court  upon  the  r«ORi 
following  case.  *The  plaintiff  is  devisee  under  the  will  of  the  late  *- 
John  Pritchard  o(  Bollyvellin^  in  the  county  of  Radnor;  and  the  defendant  is 
the  widow  of  the  said  /.  P.,  whose  will,  dated  the  16th  of  September^  1814, 
contained  the  following  devise :  **  I  give  and  devise  all  and  every  part  of  ray 
real  estates  of  which  I  shall  die  possessed,  of  every  nature  and  kind  whatsoever, 
and  wheresoever,  with  all  and  every  their  appurtencnces  thereunto  belonging, 
unto  F»  Bodenham,  of,  &c,  and  dharlea  Meredith,  of,  d&c.  to  hold  to  them, 
their  heirs  and  assigns,  to  and  for  the  several  uses,  intents,  and  purposes  herein- 
afler  limited,  expressed,  and  declared  of  and  concerning  the  same.  To  the 
intent  and  purpose,  that  the  said  F,  Bodenham  and  C  Meredith  do  permit  and 
suffer  my  wife,  E.  Pritchard,  to  have,  hold,  and  enjoy  all  and  singular  my 
mansion-house  in  which  I  now  live,  called  Dollyvellin,  in  the  several  parishes 
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of  Htfwp  and  UangtmUo^  in  the  said  county  of  Radnor^  together  with  all  the 
buildings  and  lands  thereunto  belonging  as  now  enjoyed  by  me,  with  all  the 
appurtenances  for  and  during  the  term  of  her  natural  life;  and  from  and  after 
her  decease,  then  I  give  and  devise  all  my  said  mansion-house,  called  DoUyveUirif 
with  the  lands  thereto  belonging,  witli  the  appurtenances,  unto  my  godson 
John  Shearwood  Bodenham^  (the  plaintiff,)  son  of  the  late  J.  Bodenlutm,  of, 
&c,  and  his  heirs  and  assigns  for  ever;  and  as  to  all  the  rest  of  my  said  real 
estates  which  I  may  die  possessed  of,  I  give  and  devise  the  same  and  every 
part  thereof  unto  my  said  wife,  JS,  P.,  her  heirs  and  assigns  for  ever,  she,  my 
said  wife,  paying  and  discharging  all  the  several  annuities  or  yearly  rent-chaiges 
out  of  the  same ;  and  also,  she  my  said  wife,  paying  and  discharging  all  the 
*3521   ®^^®"^  legacies  hereinafter  in  this  my  will  mentioned,  *out  of  the  said 

-■  estates,  if  my  personal  estates  should  prove  insufficient"  The  testator 
died  in  Stptember^  1814,  and  the  defendant  became  possessed  of  the  premises 
so  devised  to  her  as  above  stated,  and  is  now  in  possession  thereof.  The  tes* 
tator  purchased  the  Doliyveliin  estate  in  1772,  and  occupied  it  to  the  time  of 
his  death,  and  in  1702,  he  purchased  the  Upper  Hall  estate  close  adjoining. 
At  the  termination  of  the  then  existing  lease,  about  two  years  afler  the  purchase 
in  1792,  the  testator  took  three  pieces  of  land,  all  of  which  had  formed  part  of 
the  Upper  Hall  farm,  into  his  own  possession,  and  continued  to  occupy  them 
with  the  Doliyveliin  estate  till  the  time  of  his  death.  Some  of  the  fences  were 
removed  which  separated  those  pieces  of  land  from  the  old  Doliyveliin  estate, 
and  a  gate  was  opened  from  one  of  them  into  the  earden  belonging  to  DoUy 
veUin  mansion-house.  The  rest  of  the  Upper  Hall  estate,  with  the  exception 
of  the  above-mentioned  pieces  so  taken  into  his  own  hands,  was,  to  the  time  of 
the  testator's  death,  leased  out  to  other  tenants.  The  estate  which  the  testator 
80  occupied  was  called  Doliyveliin,  as  it  was  always  called  before ;  the  new 
fields  added  did  not  alter  the  name ;  there  was  no  alteration  of  the  names  after 
Pritehard  purchased,  and  a  witness  on  the  part  of  the  defendant  who  had 
known  the  premises  for  50  years,  said,  that  he  never  understood  Doliyveliin  as 
comprehending  any  more  after  the  union  than  before.  Two  meadows  (part 
of  the  lancb  in  question)  were  Called  Doliyveliin  meadows  when  they  belonged 
to  the  Upper  Hall  estate,  and  they  are  so  called  to  this  time.  The  defendant, 
since  the  death  of  the  testator,  has  cut  down  and  converted  a  quantity  of  timber, 
*3531  K^^^^  partly  upon  the  old  DollyvelHn  estate,  *and  partly  upon  the 

■^  several  pieces  of  land  above  mentioned,  as  having  been  part  of  the 
Upper  Hall  estate,  and  since  the  purchase  in  1792  occupied  by  the  testator 
himself  in  die  manner  above  described.  The  value  of  the  timber  so  cut  and 
converted  is  submitted  to  the  decision  of  an  arbitrator,  and  a  verdict  having  been 
found  for  the  plaintiff,  subject  to  such  reference,  \s  either  to  stand  for  the  whole 
amount  of  the  timber  felled,  or  to  be  reduced  according  to  the  opinion  of  the 
Court,  as  to  the  timber  growing  upon  the  pieces  so  taken  from  the  Upper  Hall 
estate  as  above  stated. 

Pidler  for  the  i^aintiff.  The  real  question  for  the  consideration  of  the  court 
is,  whether  those  lands  which  once  formed  part  of  the  Upper  Hall  estate,  but 
were  afterwards  occupied  by  the  testator,  together  with  Doliyveliin  mansion- 
house,  passed  by  the  first  part  of  his  will,  and  not  by  the  residuary  clause. 
For  if  they  did  so  pass,  the  defendant  took  only  an  estate  for  life,  and  the 
remainder  in  fee  being  given  to  the  plaintiff*,  he  is  entitled  to  recover  the  value 
of  the  timber  which  has  been  felled  upon  those  lands.  The  words  of  the  will 
are,  that  the  trustees  ^  do  permit  and  suffer  my  wife,  £.  Pritehard,  to  have, 
hold,  and  enjoy  aU  and  singular  my  mansion-house  in  which  I  now  live,  called 
JkUyvdllin,  in  the  sever^  parishes  of  Heyop  and  Uangtmllo,  in  the  said 
county  of  Radnor,  together  with  all  the  buildings  and  lands  thereunto  belonging, 
as  now  enjoyed  by  me,  with  all  the  appurtenances  for  and  during  the  term  of 
her  natural  life,  &c."  [Bayleu,  J.  Was  there  sufficient  belonging  to  Dolh)- 
9eUin  to  satisfy  the  word  «*  lands,"  without  including  any  part  of  the  upper  Hall 


15!tr       BoDENHAM  V.  Pritcuard.  H.  T*  1823,       [353 

ettaie  ?]  There  certainly  wu,  but  the  *fonii^  part  of  the  devise  imiet  r*qr4 
be  construed  by  the  wonls,  ^  as  now  enjoyed  by  me/'  That  expression  ^ 
makes  it  perfectly  clear,  that  the  testator  intended  to  giye  hw  widow  a  life-> 
estate  in  all  that  he  had  connected  in  enjoyment  with  the  mansion-house  at 
DolUfvdHn.  And  immediately  after  the  devise  to  the  wife,  the  will  prooeedsv 
**  And  from  and  after  her  decease,  then  I  give  and  devise  all  nvy  said  mansion* 
lieose  called  DoilyveUin,  with  all  the  lands  thereunto  belonging,  with  theappur* 
tenances,  to  my  godson, «/.  S.  Bodmhamf^  which  cleariy  shows  that  the  testa- 
tor meant,  that  his  godson  should  take  in  fee  all  that  he  bad  before  given  to  his 
widow  for  life. 

Campbell^  contra.  None  of  the  fields  winch  had  belonged  to  the  Ujiper 
Bail  estate  passed  to  the  plaintiff*,  but  those  only  which  belonged  to  the  man- 
sion-house of  DoliyveUin,  The  words  of  the  devise  to  the  widow  are,  '*to 
have,  hold,  ^c,  all  my  mansion-house,  ^.,  together  with  all  the  buildii]^  and 
lands  thereunto  belonging."  If  the  devise  had  stopped  there,  clearly  no  part  o€ 
the  l^pper  Hall  estate  would  have  passed;  the  mere  occupation  of  diese  fields 
by  the  testator  would  not  have  affected  the  question.  Tbe  feet  of  there  bein|p 
other  fields  belonging  to  the  DoliyveUin  estate,  sufficient  to  satisfy  the  word 
**  lands,"  is  decisive ;  for  if  there  be  such,  then  it  is  not  competent  for  a  person 
claiming  more  to  introduce  evidence  that  more  was  intended  to  pass.  The 
words,  **  as  enjoyed  by  me,"  do  not  extend  the  operation  of  the  devise,  they 
merely  refer  to  the  words  before  used,  ** lands  thereunto  belonging;"  and  in 
order  to  make  the  fields  in  question  pass,  the  jury  should  have  found,  that  at 
the  time  when  the  will  was  *made,  they  did  belong  to  the  DoUyvellin  i-^okk 
mansion-house.  These  is  not  a  single  circumstance  in  favor  of  the  ^ 
]rfaintift',  except  the  mere  occupation  of  these  fields  by  the  testator;  for  tlie 
removal  of  the  fences  by  no  means  proves  that  he  intended  to  annex  them  to 
the  mansion-house  of  DoliyveUin* 

PttUer^  in  reply,  was  stopped  by  the  Court. 

Batlby,  J.  If  the  intention  of  the  testator  be  free  from  doubt,  then  we  must 
give  effect  to  it,  if  that  can  be  done  consistently  with  the  feir  import  of  the 
words  which  he  has  used.  Here  the  testator  was  owner  in  fee  of  two  estatets 
DoUyveUin  and  the  Upper  HaU.  Having  lived  for  many  years  at  DoliyveUin^ 
in  1792  he  purchased  die  Upper  UaU  estate,  which  comes  close  up  to  the  Di^» 
lyvellin  mansion-house.  It  appears  that  a  gate  was  opened  from  the  garden 
into  one  of  the  Upper  Hall  fields,  and  he  removed  the  fences  which  formerly 
separated  several  of  the  fields  belonging  to  the  Upper  HaU  estate,  from  tliose 
belonging  to  DoUyveUin.  At  the  time  of  the  testator's  death,  all  the  premises 
so  united  were  in  nis  own  occupation.  The  rest  of  the  Umer  HaU  estate  was 
not  occupied  by  him,  but  was  let  to  various  tenants.  Under  these  cuncuro* 
stances,  he  devises  to  his  wife  **all  and  singular  his  mansion-house,  in  which  he 
then  lived,  called  DoliyveUin^  together  with  all  the  buildings  and  lands  there* 
unto  belonging."  It  has  been  argued,  that  if  the  devise  had  stopped  there,  it 
would  have  passed  nothing  more  than  those  lands  which  were  connected  in 
title  with  DoUyvelHn  mansion-house:  but  then  the  testator  adds,  ^as  now 
enjoyed  by  me."  Now  what  is  the  fair  import  of  those  words  7  It  is,  that  the 
*widow  should  have  for  her  life  all  that  had  been  connected  in  enjoy-  r«o5A 
roent  by  the  testator's  own  act,  and  not  merdy  that  which  was  con-  ** 
nected  in  title  with  the  mansion-house  of  DoUweUin;  and  his  intention  to  give 
her  aU  that  is  quite  manifest.  In  questions  of  this  nature,  if  the  will  gives  two 
media  of  construction,  it  is  not  necessary  that  both  should  be  applicable ;  if  one 
of  them  be  applicable,  and  the  intention  of  the  testator  corresponds  with  it,  that 
must  prevail.  Here,  then,  the  words,  *'  as  now  enjoyed  by  me,"  furnish  a 
medium  of  construction  with  which  the  intention  of  the  testator  dearly -corre- 
sponds. But  the  words,  «*  thereunto  belonging,"  which  give  the  c^er  medium, 
may  also  be  considered  applicable,  for  those  words  may,  in  their  popular  and 
more  comprehensive  sense»  include  all  that  was  united  in  oocapationt  tJthough. 
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not  conmected  in  title  with  the  old  DaUyv^m  estate.  The  subseqaent  clause, 
devising  lo  /.  S.  Badenhamf  has  not  the  wwds,  **as  enjoyed  by  me;"  but  the 
testator  having  before  explamed  wliat  he  meant  by  the  woids,  **  thereunto  belong- 
ing," the  plaintiff  would  take  a  fee  in  all  that  was  given  to  the  widow  for  life, 
vSi  is,  therefore,  entitled  to  the  value  of  all  the  timber  felled  by  the  tenant 
for  life. 

HouROTD,  J.  I  am  of  (pinion,  that  all  the  lands  in  question  passed  by  this 
devise.  It  is  not  a  devise  of  the  testator's  ^  DoUyvdlin  estate,"  or  *'  DoOyvtUm 
hmds,"  but  of  ''his  mansion-house  called  Do^yvdlm^  together  with  all  lands, 
&c.  thereunto  belonging,  with  the  appurtenances,  om  €r\foyed  by  him***  The 
latter  words  make  it  quite  clear,  but  independently  of  them»  the  lands  in 
^g,^-.  ^dispute  would  in  common  parlance  be  considered  as  belonging  to  the 
^   mansion-house  of  jDo%vdKn. 

Bbst,  J.  It  is  quite  manifest  that  the  testator  intended  that  his  godson,  /.  S. 
Bodenham^  should  take  a  remainder  in  fee  in  all  that  his  widow  was  to  have 
for  her  life;  and  it  is  equally  clear,  that  she  was  to  have  a  life^state  in  the  lands 
in  question,  ivithout  resorting  to  all  the  different  parts  of  the  will  in  order  to 
diaeover  that  intention,  which,  I  think,  cannot  properly  be  done.  The  words 
certainly  give  a  description  laige  enough  to  include  aU  that  had  been  occupied, 
together  with  the  mansion-house  at  DcUyveUm^  without  the  aid  of  the  expression, 
''as  enjoyed  by  me."  The  real  question  is,  what  did  the  testator  consider  as 
belonging  to  bolfyveUinP  not  what  was  thought  by  others.  He  had  united 
certain  fields  to  it  m  occupation ;  and,  therefore,  when  he  afterwards  describes 
the  estate  as  lands  belonffing  to  DMyveUm^  he  must  have  meant  to  include  both 
the  old  estate  and  ^at  which  he  had  added  to  it*  This,  certainly,  is  the  popular 
sense  of  the  words.  Suppose  he  had  taken  some  fields  from  one  farm  and 
added  them  to  another,  surely  he  would  afterwards  have  spoken  of  them  as  part 
of  that  farm  to  which  they  had  been  added.  The  plaintiff  is,  therefore,  entitled 
to  the  value  of  all  the  timber  felled. 

Verdict  to  stand  for  the  value  of  all  the  timber. 


•358]  'ROSS,  Administrator  de  bonis  non,  v.  PARKER. 

Where  a  declaretioii  states  that,  by  a  certain  indenture,  "  It  is  witnessed,  &e.*'  and  sets  oat 
the  very  words  of  the  deed,  there  is  do  variance,  although  the  legal  effect  of  the  whole  deed 
may  be  different  from  that  which  the  part  set  out  imports.  Where  the  defendant  sets  out  on 
oyer  a  deed  upon  which  the  declaration  is  framed,  he  cannot,  on  demurrer,  take  advantage 
of  a  variance  m  an  immaterial  pert  between  the  deed  as  stated  in  the  declaration  and  as  set  out 
on  oyer. 

Covenant  by  the  administrator  de  bonis  non  of  W.  ErUitknap^  deceased, 
with  the  will  of  the  said  W,  E,  annexed.  The  declaration  stated,  that,  by 
iudentoxe,  made  on  the  2d  day  of  May^  1805,  between  «/•  Parker^  (the 
defendant,)  and  Ann  his  wife,  of  the  first  part,  and  the  said  TV*  E.^  of  the 
second  part;  one  part  of  which  said  indenture,  sealed  with  the  seal  of  the  said 
/.  Parker^  the  plaintiff  brings  into  court,  d&c.,  after  reciting  as  therein  men- 
tioned: It  is  witnessed,  that,  for  the  consideration  therein  mentioned,  they,  the 
said  defendant  and  Ann  his  wife,  did  bargain,  sell,  assign,  transfer,  and  set  over 
to  the  said  W.  E.j  his  executors,  administrators,  and  assigns,  all  the  part  and 
share  of  her,  the  ssud  Ann  Parker,  of,  to,  in,  or  out  of  a  certain  sum  of  2000/., 
therein  particularly  described,  subject  as  therein  mentioned;  to  have,  hold,  and 
receive  the  same,  and  every  part  thereof,  unto  and  by  him  the  said  W,  E.,  his 
executors,  administrators,  and  assigns,  as  and  for  his  and  their  own  proper 
moneys  and  effects,  upon  the  trusts,  nevertheless,  and  to  and  for  the  intents  and 
purposes  thereinafter  expressed,  of  and  concerning  the  same;  that  is  to  say, 
Bpcm  trust,  in  the  first  place,  out  of  the  money  whidi  he  or  they  should  receive. 
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under  or  by  virtue  of  the  said  indenture,  to  retain  unto  himself  or  themselves  so 
much  and  such  sum  and  sums  of  money  as  would  be  sufficient  to  repurchase  the 
sum  of  200/.,  3  per  cent  consolidated  *bank  annuities,  in  the  said  in-  r^^^Q 
denture  before  mentioned,  and  all  interest  and  dividends  which  should  be  *- 
due  in  respect  thereof,  until  the  same  should  be  repurchased  and  retransferred, 
together  with  all  costs,  damages,  and  expenses,  incident  to  the  recovery  and 
receiving  the  money  and  interest  intended  to  be  thereby  assigned  as  aforesaid. 
And  the  said  defendant,  for  himself  and  for  his  wife,  and  for  his  and  her  heirs, 
executors,  and  administrators,  did  covenant,  promise,  and  agree,  to  and  with  the 
said  fV.  JB,f  his  executors,  adminstrators,  and  assigns,  by  the  said  indenture,  that 
he  the  said  defendant,  and  Ann  his  wife,  his  or  her  heirs,  executors,  or  adminis- 
trators, or  some  or  one  of  them,  should  and  would,  at  his,  her,  or  their,  or  some 
or  one  of  their  own  costs  and  chaises,  on  or  before  the  1st  day  of  June,  1807, 
repurchase,  replace,  and  make  good  the  sum  of  60/.,  part  of  the  said  sum  of 
200/.,  3  per  cent,  consds,  and  transfer,  or  cause  the  same  to  be  transferred,  into 
the  name  of  the  said  fF,  E.,  or  into  the  names  of  his  executors,  administrators, 
or  assigns,  to  and  for  his  and  their  own  proper  use  and  benefit  The  covenant 
then  proceeded  to  provide  for  the  repurchase  of  three  other  instalments  of  60/., 
3  per  cent,  consols,  at  stated  periods ;  and  the  declaration  contained  separate 
breaches,  for  the  neglect  to  repurchase  each  instalment,  and  profert  was  made 
of  tlie  letters  of  administration,  and  the  letters  testamentary  of  IV.  E.  The 
defendant  prayed  oyer  of  the  indenture,  set  it  out  verbatim^  and  demurred. 
Joinder  in  demurrer. 

The  indenture,  as  set  out,  (after  reciting,  amongst  other  things,  that  wf  nn,  the 
wife  of  the  defendant  was  one  of  five  children  then  living  of  Robert  Perry ^  tliat 
James  Braeey  Perry ^  by  his  will,  gave  in  trust  the  'interest  of  8000/.  ryqun 
principal  money  to  his  wife,  Ann  Perry ^  for  her  natural  life,  and  directed  ^ 
the  same  to  be  laid  out  in  the  fiinds,  or  public  stock  of  3  per  cent,  consolidated 
and  reduced  annuities,  in  the  names  of  his  said  wife  and  of  his  son,  James  Perry  ; 
and  afler  the  decease  of  his  said  wife,  gave  to  the  children  of  the  said  i?.  Perry 
2000/.,  part  of  the  said  principal  money,  to  be  equally  divided  between  them, 
share  and  share  alike,  when  Uie  youngest  came  of  age ;  that  the  testator  died 
soon  aAer,  that  the  will  was  duly  proved,  and  the  sum  of  8000/.  laid  out,  in  the 
purchase  of  3  per  cent,  consolidated  annuities ;  that  R.  Perry  had  ^\e  children 
at  the  time  of  the  death  of  the  said  •/.  B,  Perry t  and  still  living  [of  whom  the 
said  Ann^  wife  of  the  defendant,  is  one] ;  that  tne  said  Ann  did,  on  the  Gth  of 
March^  1793,  attain  the  age  of  21  years,  and  intermarried  with  the  defendant; 
that  the  said  Ann^  on  attaining  her  said  age  of  21  years,  did  become  en  tided  to 
one  fidl  and  equal  undivided  fifUi  part  of  ue  said  sum  of  2000/.,  subject  only  lo 
the  life-interest  of  the  said  Ann  Perry  therein ;  that  the  said  «/•  Parier  and  Ann 
his  wife,  being  in  want  of  money,  applied  to  the  said  W.  E.^  who,  at  their  re- 
quest, transferred  to  one  James  Bonner  200/.  3  per  cent,  consols,  for  which  the 
said  J  B.  paid  to  defendant  J.  Parker  and  Ann  his  wife  the  sum  of  116/.  2^. 
6(/;  and  that  the  said  /  Parker  had  agreed  to  repurchase  the  said  sum  of  200/. 
3  per  cent  consols,  in  a  certain  manner ;)  proceeded  thus :  *«  This  indenture 
witnesseth,  that  for  and  in  consideration  of  the  sum  of  200/.,  3  per  cent,  con- 
solidated bank  annuities,  and  of  the  said  sum  of  110/.  2«.  Ot/.,  of  lawful  money 
of  Great  Britain^  by  the  said  J,  B,  to  the  said  J.  Parker  and  Ann  his  wife, 
in  hand  well  and  truly  paid,  at  or  'immediately  before  the  sealing  and  p^^Q^. 
delivery  of  these  presents,  the  receipt  whereof,  &c. ;  and  for  securing  ^  ■ 
unto  the  said  TF,  I!,  the  repurchase  and  retransfer  of  the  said  sum  of  200/.  3 
per  cent,  consolidated  bank  annuities,  and  the  payment  of  the  interest  or  divi- 
dends to  become  due  or  payable  at  the  bank  of  England,  in  the  mean  time,  in 
respect  thereof,  they,  the  said  John  Parker  and  Ann  his  wife,  have,  and  each  of 
them  hath  bamained,  sold,  assigned,  transferred,  and  set  over,  and  by  these 
presents  do,  and  each  of  them  doth  bargain,  sell,  assign,  transfer,  and  set  over, 
unto  the  said  fF,  J5?.,  his  executors,  admrnistrators,  and  assigns,  all  the  part  and 
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share  of  her  the  said  ^nn  Parker,  of,  to,  in,  or  out  of  the  said  sum  of  2000/.,  so 
giFen  and  bequeathed  unto  the  children  of  the  said  Robert  Perry^  in  and  by  the 
said  recited  will  of  the  said  Jamee  Bracey  Perry,  deceased  (subject  to  the  life- 
interest  of  the  said  Ann  Perry  therein  as  aforesaid,  and  also  subject  to  an 
assignment  thereof,  made  for  the  purpose  of  securing  the  payment  of  60/.,  and 
interest  for  the  same  at  the  rate  of  6/.  per  cent,  per  annum,  to  John  Burt,  and 
also  subject  to  another  assignment  thereof  made,  for  the  purpose  of  securing  the 
payment  of  the  sum  of  100?.,  and  interest  for  the  same  at  the  rate  of  5/.  per  cent, 
per  annum,  to  T*  Browne  and  W,  Ubly)  and  all  interest  which  shall  become 
due  and  payable  on  such  part  or  share,  mentioned  and  intended  to  be  hereby 
assigned  from  the  time  of  the  decease  of  her  the  said  Jinn  Perry, ^^  upon  trust, 
to  repay  himself,  the  said  9V,  E,,  the  sum  advanced,  and  upon  certain  other 
trusts,  as  to  the  surplus.  The  deed  then  contained  a  covenant  to  repay  the 
money  by  instalments,  as  stated  in  the  declaration. 
*362l       *^'  '^'^'^^^  ^°  support  of  the  demurrer.      The  first  objection  is  to 

-^  the  manner  in  which  the  assignment  is  stated  in  the  declaration.  The 
deed  ia  in  effect  an  assignment  of  stock,  although  it  purports  to  be  an  assign- 
ment of  money,  for  a  subsequent  part  of  it  shows,  that  dl  the  money  had  been 
then  invested  in  the  public  funds.  Now  stock  and  money  are  different  things : 
Jones  V.  Brindley,  1  East,  1,  and,  therefore,  the  declaration  should  have  de- 
scribed this  as  an  assignment  of  stock,  that  being  the  legal  effect  of  it,  whereas  it 
describes  it  as  an  assignment  of  a  share  in  ^  Sie  sum  of  2000/."  The  deed 
itself  shows,  that  no  money  remained  uninvested  at  the  time  when  it  was  exe- 
cuted ;  the  effect  of  it  is,  therefore,  inaccurately  stated  in  the  declaration,  and  the 
defendant,  having  set  out  the  whole  deed  on  oyer,  may  take  the  same  advantage 
of  a  variance  on  demurrer,  as  he  might,  had  he  pleaded  nan  eet  factum.  Smith 
V.  Feomaru,  I  Sound,  317.  {Holroyd,  J.  Where  you  state,  that,  by  a  certain 
deed,  '^it  is  witnessed,  ^.,"  there  can  be  no  variance,  if  the  very  words  of  the 
deed  are  set  out,  which  has  been  done  in  this  case.]  In  Swallow  v.  Beaumont, 
%  B.  ^  A,  705,  the  words,  ^  it  is  witnessed,"  were  introduced,  yet  it  was  held 
that  there  was  a  fatal  variance.  Then,  secondly,  the  declaration  describes  this 
as  a  le^  assignment  of  the  money,  whereas  there  could  be  nothing  more  than 
an  equitable  assignment  in  reversion,  the  stock  being  in  the  names  of  trustees, 
and  having  been  previously  assigned  to  other  persons,  and  the  share  of  the 
plaintiff's  wife  being  subject  to  the  claim  of  Ann  Perry  during  her  life.  Van- 
sandau  v.  Burt,  6  B.  ^  A.  43. 
*303l  ^^^^^9  contra,  was  stopped  by  the  Court 

•^  Per  Curiam.  The  part  of  the  deed  upon  which  this  objection  is  founded  is 
quite  immaterial  to  the  present  action ;  and,  therefore,  supposing  that  there  was 
a  variance  between  the  deed,  as  described  in  the  declaration,  and  as  set  out  on 
oyer,  still  it  would  be  no  ground  of  demurrer.  But  here  there  is  no  variance 
which  would  be  avaiUble  even  on  a  plea  of  nan  eat  factum.  The  declaration 
does  not  affect  to  state  the  legal  effect  of  the  deed;  it  merely  states,  that,  by  a 
certain  indenture,  ^  it  is  witnessed,"  &c.,  and  then  sets  out  a  covenant,  and  a 
breach  of  it,  for  which  the  action  is  brought.  If  it  had  been  stated  as  a  fact, 
that  the  parties  assigned  money,  and  the  deed  showed  that  they  assigned  stock, 
there  might,  on  a  plea  of  nan  est  factum,  have  been  some  ground  for  the  objec- 
tion. It  is  true,  that  the  declaration  in  Swallow  v.  Beaumont  contained  the 
words,  M  it  is  witnessed ;"  but  there  nan  est  factum  was  pleaded;  and,  upon 
the  deed  being  produced  in  evidence,  it  appeared  that  the  declaration  which 
affected  to  state  the  consideration  according  to  the  deed  stated  it  imperfectly ; 
there  is  not,  therefore,  any  resemblance  between  that  case  and  the  present ;  and 
our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff.t 

t  The  ground  upon  which  a  party  may  set  <mt  a  dead  on  oyer,  and  demur,  it  ezphined  in 
£*dke9€raU  v.  Froggatt,  2  Wmm.  Saumd,  366,  a.  «.  (1.)  See  also  Com.  Dig.  PUader,  (Q  3./ 
aad(«V.3.)         ^     ' 
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OLAY  et  al.  Administrators  de  bonis  noo,  with  the  Will  of  T.  CALVERT 
annexed,  v.  R.  WILLIS,  surviving  Executor  of  J.  PARKINSON. 

A,  mortgaged  lands  in  fee  to  B.  4*  Co,,  with  a  power  of  sale  upon  trust  to  repay  ihenueWes  the 
moneys  advanced,  dtc,  and  to  pay  over  the  surplus  to  A.,  his  executors  or  administrators. 
Before  any  sale  was  made,  A.  died,  having  devised  all  his  real  and  personal  property  to  C. 
and  D.  (whom  he  also  made  executors,)  upon  trust  to  sell  and  pay  debts,  &;c.  During  the 
lifetime  of  C.  and  D.,  B.  4*  ^'  >old  the  estate,  and  paid  the  surplus  into  the  hands  of  £., 
who  was  agent  for  C  and  D,  Whilst  the  money  remsined  \nE*%  hands,  C.  and  D.  died. 
£.  also  diedsoon  after,  leaving  the  defendant  his  executor.  The  plaintiffs  having  taken  out 
administration  de  bonis  turn,  with  the  will  of  A,  annexed,  brought  an  action  for  money  had 
and  received  against  the  defendant:  Held,  that  it  could  not  be  maintained;  for  that  the 
money  iu  the  defendant's  hands  was  equitable  and  not  legal  assets,  and  therefore  would  not 
have  been  recoverable  by  C.  and  D.  in  their  representative  character. 

Held,  also,  that  a  promise  made  by  the  defendant  to  pay  the  money  to  the  plaintifii  was  merely 
nudum  pactum,  they  not  being  entitled  to  receive  it. 

AssuMPsrr  for  money  had  and  received  by  defendant's  testator,  to  the  use  of 
N,  Calvert  and  R.  Bond^  as  executors  of  T,  Calvert^  which  defendant,  as  sur* 
viving  executor,  afler  the  death  of  T.  Calvert  and  R.  Bondf  promised  to  pay  to 
plaintiflTs,  as  administrators  de  bonU  non*  The  declaration  aLM>  contained  a 
count  for  interest  Plea,  mm  aisumpeii.  The  cause  was  tried  at  the  Summer 
assizes  for  Lancaster j  1821,  before  Holroyd^  J.,  when  a  verdict  was  found 
for  the  plaintiffs  for  1000/.,  subject  to  a  reference,  as  to  the  amount  of 
interest,  and  subject  to  the  opinion  of  this  Court,  upon  a  case,  in  substance 
as  follows. 

By  indentures  of  lease  and  release,  dated  the  8th  imd  9th  ,^frU^  170$,  made 
between  T,  Calvert  of  the  one  part,  and  T.  Worewick,  R*  fforewick^  and 
w9.  Worsmck,  of  the  other  part,  the  release  reciting  that  71  Calvert  had  opened 
an  account,  and  borrowed  the  sum  of  400/.,  at  interest;  and  that  it  was  agreed, 
as  a  condition  of  the  loan,  that  T.  Calvert  should  convey  (amongst  others,) 
*the  premises  thereinafter  mentioned,  to  seciure  the  payment  of  that  sum,  r^oAe 
and  any  further  sums  that  might  be  advanced  by  Messrs.  TForntnck  ^ 
together  with  commission,  interest,  ^.  In  consuderation  of  the  said  sum  ci 
400/.,  and  for  other  considerations  therein  mentioned,  7*.  Calvert  conveyed  to 
T,  Worawiek,  R.  W.^  and  A.  W,^  and  their  heirs  and  assigns,  amongst  othens, 
certain  freehold  premises  in  St.  Leonardos  Gate,  in  Lancaeter;  to  hold  the 
same  to  them,  their  heirs,  and  assigns  for  ever.  The  release  then  gave  to  the 
Worsmcksy  their  heirs,  &c.  full  power  to  sell  the  premises,  whether  T.  Calvert^ 
his  heirs,  &c.,  were  or  were  not  a  party  or  parties  to  the  conveyance ;  and  in 
the  meantime,  and  until  such  sales,  the  fForewickSf  their  executors,  &c.,  were 
to  receive  and  give  dischaiges  for  the  rents,  issues,  and  profits  of  the  said  prem« 
ises,  to  the  respective  tenants  thereof,  and  then  to  pay,  api^y,  and  dispose  of  the 
moneys  to  be  raised  by  the  said  sales,  and  to  be  received  therefrom,  and  by  the 
means  aforesaid,  in  manner  following;  viz,  in  the  first  place,  that  they  should 
pay  thereout,  and  discharge  the  costs  and  chaiges  of  the  said  recited  deeds,  and 
also  die  costs  attending  such  sale  or  sales,  and  of  executing  the  trusts,  &c,j 
and  after  payment  thereof,  then  that  the  said  Wortwicke^  their  executors,  d^s., 
should  retain  and  pay  themselves  thereout,  not  only  the  said  sum  of  400/.,  with 
lawful  interest,  but  also  such  further  advances,  if  any,  as  the  said  fforauneks 
should  make,  with  commission,  interest,  &>e, ;  and,  sifter  payment  thereof,  then 
upon  trust,  that  they  the  said  fForeudcka,  their  executors,  iic,  shoidd  pay  and 
apply  the  surplus  moneys,  if  any  should  remain  in  their  hands,  after  discharging 
the  full  of  their  demands  against  the  said  71  Calvert,  to  him  the  *said  r«ogg 
T,  Calvert,  his  executors  or  administrators,  or  to  such  persons  to  whom  ^ 
he  or  they  should,  by  any  writing  or  writings  under  his  or  their  hands,  direct 
or  appoint,  the  same  to  be  paid,  and  to  or  for  no  other  use,  trust,  intent,  or  pur^ 
pose  whatsoever.  The  release  also  contained  a  declaration,  that  the  receipts  of 
the  WorewUke  should  be  sufficient  dischaiges,  and  a  covenant  by  71  Calvert^  for 
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payment  of  the  principal  ahd  interest,  and  to  execute  conve3rances  if  required. 
T,  Culvert  died  in  Odober^  1799,  insolvent ;  and  by  his  wiU,  after  charging  aU 
his  real  and  personal  estates  with  the  payment  of  his  debts,  funeral  and  testa^ 
mentary  expenses,  gave,  devised,  and  bequeathed  all  his  messuages,  lands, 
tenements,  ind  hereditaments,  real  estate,  leasehold,  or  chattel  interest  in  estates, 
and  his  goods,  petsonal  estate,  and  effects,  and  all  his  estate,  property,  and 
interest  tilierein,  to  his  sons,  John  and  Nathaniel  Calvert^  and  his  grandson, 
B,  Bond;  to  hold  to  them,  their  heirs,  executors,  &c.,  for  ever,  or  for  and 
during  all  his  estate  and  interest  therein  respecttvely,  according  to  the  nature  or 
tenure  thereof:  upon  trust,  to  sell  his  fireehc^d  and  leasehold  lands  and  tene- 
ments, and  to  convert  his  personal  estate,  merchandises,  and  effects  into  money, 
and  collect  his  debts,  and  apply  the  produce  of  the  whole,  first,  in  paying  his 
expenses,  then  his  debts,  and  to  divide  the  surplus  as  therein  mentioned;  and  he 
appointed  his  said  sons,  •/.  and  N.  Calvert^  and  B.  Bond^  executors.     By  a 
codicil  he  revoked  the  appointment  of  J,  Calvert^  as  a  trustee  and  executor. 
Probate  was  duly  granted  to  N,  Cahert^  power  being  reserved  to  R,  Bond  (who 
afterwards  died  abroad)  to  take  probate  also.  N.  Calvert  also  died  abroad,  leav- 
ing part  of  the  goods  of  the  testator  unadministered,  and  afterwards,  viz.  on  the 
*afi71   *^^^  January^  1810,  administration  de  bonU  yion,  with  Uie  will  and 
•I   codicil  of  71  Cahert  annexed,  was  granted  to  the  present  plaintiff. 
After  71  CaherCe  death,  and  during  the  lifetime  of  the  executors,  N,  Cahert 
and  R^  Bond,  the  said  freehold  premises  in  St»  Leonardos  Gate  were  put  up 
to  sale  by  auction,  and  purchased  by  ^.  DotMgginj  for  1062/.     The  premises 
were  conveyed  to  the  purchaser  by  lease  and  release,  to  which  N,  Ccdvert  and 
R.  Bond  were  parties,  described  as  trustees  and  executors,  under  T,  Calvert^e 
will.     The  balance  of  the  purchase^money,  after  paying  the  JVorstoidcs^  dtc, 
was  091/.  4«.,  and  was  paid  by  the  purchaser  into  the  hands  of  J,  Parldnaon, 
the  defendant's  testator,  who  was  an  attorney  at  Lancaeterj  and  acted  on  this 
occasion  as  solicitor  both  for  the  Wornoieke  and  N,  Cahert  and  R,  Bond,  the 
trustees  and  executors;  and,  after  paying  the  expenses  of  the  sale  and  his  own 
bill,  the  sum  of  550/.  remained  in  Farkinson^a  hands.     After  the  letters  of 
administration  granted  to  the  plaintiffs,  and  after  the  death  of  the  defendant's 
testator,  Parkimon,  and  of  his  co-execator,  several  applications  were  made  by 
the  plaintiffs  to  the  defendant,  upon  all  of  which  the  defendant  admitted  that 
550/.,  arising  from  the  sale  of  Uie  said  premises  in  St,  Leonardos  Gate,  was 
due  from  his  testator  to  the  estate  of  T,  Cahert,  on  the  balance  of  accounts, 
with  interest,  after  the  rate  allowed  by  the  Lancanter  banks,  ft'om  the  15th  of 
March,  1803.     In  May,  1818,  a  memorandum  was  produced  and  read  to  him 
by  the  plaintiff's  attorney,  stating  the  said  sum  and  interest  to  be  due  to  the 
administrators  of  T.  Calvert,  from  the  said  /.  Parkinaon,  which  defendant 
acknowledged  to  be  perfectly  correct,  and  declared  that  he  had  always  said 
•^ARl   *^^  would  pay  it.     He  told  the  plaintiff's  attorney  that  an  action  was 
J  unnecessary,  and  that  he  was  then  going  to  London,  and  would  pay  on 
his  return*     In  July,  1818,  he  said  to  a  person  who  applied  on  behalf  of  the 
plaintiffs,  that  he  would  give  a  check  for  the  amount  in  a  fortnight  after  retuni- 
iag  from  London.    Afterwards,  defendant  said  he  was  advised  that  he  could 
not  pay  the  money  safely  without  an  indemnity,  and,  prior  lo  these  promises, 
the  defendant  had  said  he  would  pay  if  he  could  with  safety,  but  never  denied 
that  the  sum  of  550/.,  arising  from  the  side  of  the  said  freehold  premises,  was 
in  his  hands,  as  Parkinson^ a  executor;  and  on  one  occasion  he  offered  to  pay 
it  over,  on  having  a  bill  filed  and  a  decree,  or  on  receiving  an  indemnity  from 
the  present  plaintiffs. 

Parke,  for  the  plaintiffs.  This  action  was  rightly  by  the  administrators 
de  bonia  non»  It  is  true,  the  money  sought  to  be  recovered  was  the  proceeds 
of  what  had  been  the  testator's  real  estate  in  his  lifetime ;  but  he  had  conveyed 
that  away  to  trustees,  who  had  power  to  sell  without  his  concurrence,  and  who 
to  bold  the  smrf^  (after  reimbursing  themselves)  in  the  nature  of  personal 
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property,  the  trust  beinsr  to  pay  it  over  to  the  testator,  his  ezecators,  or  adminis- 
trators. He  miglit,  indeed,  have  an  equitable  rig^t  to  have  back  the  estate, 
upon  tendering  the  money  due  to  the  fVorstoieka,  but  not  having  done  that,  he 
had  a  legal  right  to  the  surplus  whenever  a  sale  should  be  made,  which  sui^ 
vived  to  his  executors  in  their  representative  capacity;  and  if  the  executors 
might  have  sued  as  such  for  this  money,  the  administrators  de  banU  non  are 
also  entitled  to  'succeed.  Hirst  v.  SmUh^  7  T,  B,  182,  CowtU  v.  r^oAo 
Watts,  6  East,  405,  Pawley  v.  Newton,  'St  Marsh,  147,  Partridge  v.  L  ^^^ 
Court,  5  Price,  412,  Catherwood  v.  Chabaud,  ante,  46.  [Bayley,  J.  If  a 
man  devises  his  estate  to  executors  to  sell,  are  the  proceeds  le^  or  equitable 
assets  ?]  There  are  several  authorities  for  saying  that  they  are  legal.  Girling 
V.  Lee,  1  Fern.  63,  Oreaves  v.  Powell,  2  Fern.  248.  In  King  v.  Ballelt,  2 
Vem.  248,  the  money  produced  by  the  sale  of  a  trust  term  was  held  legal 
assets,  and  that  is  a  strong  case,  for  such  an  interest  in  land  is  not  made  assets 
by  the  statute  of  frauds,  and,  therefore,  there  was  no  remedy  at  law  for  the 
recovery  of  the  term.  So  here,  although  the  testator's  interest  in  the  testator's 
estate  in  question  could  not  be  claimed  by  the  executors,  yet,  when  the  estate 
was  sold,  they  were  entided  to  the  surplus ;  and  an  anonymous  case  in  Vemonj 
2  Vem.  405,  and  Burwell  v.  Corrant,  Hard.  405,  Vin.  Abr.  Exec.  (C.  a.  5,) 
are  authorities  for  saying,  that  these  were  legal  assets.  Here  the  trust  was 
at  all  events  at  an  end,  as  soon  as  the  money  was  paid  into  Parkinson^ s  hands ; 
the  proper  remedy,  therefore,  is  not  by  bill  in  equity,  but  by  this  action  for 
money  had  and  received.  It  must  be  admitted,  that  in  Silk  v.  Prime,  1  Bro, 
Ch.  Va,  140,  it  is  laid  down,  that  assets  are  legal  only  where  the  executor  has 
a  naked  power  of  sale ;  and,  therefore,  if  the  legal  estate  had  been  in  the  tes- 
tator at  the  time  of  his  death,  and  he  had  devised  it  to  trustees,  not  giving  them 
a  naked  power  of  sale,  the  proceeds  would  have  been  equitable  assets.  But 
here  the  question  is,  whether  N.  Calvert  and  Bond  took  as  devisees  or  execu- 
tors. The  testator  'manifestly  intended  to  make  this  money  legal  assets  r««>..fv 
in  their  hands,  for  the  Worswicks  were  to  pay  it  over  to  him,  his  execu-  ^ 
tors  or  administrators.  Had  the  executors  redeemed,  that  might  have  varied 
the  case ;  but  they  did  not  do  so,  and  were,  therefore,  entitled  to  treat  the  surplns 
as  a  money  fund  vested  in  them  in  their  representative  capacity. 

Armstrong,  contra.  It  appears,  manifestly,  upon  the  face  of  the  indentures 
of  8th  and  9th  April,  1705,  that  the  testator's  estate  was  conveyed  to  the 
Worstjoicks,  as  a  security  for  money  lent;  and,  therefore,  although  those  deeds 
purported  to  be  an  absolute  conveyance,  yet  in  truth  they  only  constituted  a 
mortgage.  This  principle  has  been  recognized  in  a  variety  of  cases.  Botoen 
V.  Edwards,  1  Ch.  Rep.  222,  was  a  stronger  case ;  there  the  loan  did  not 
appear  upon  the  face  •f  the  deed,  yet,  upon  proof  that  the  defendant's  father 
had  filed  a  bill  to  have  the  lands  or  the  money,  it  was  held  to  be  a  mortgage. 
So,  also,  in  Cripps  v.  Jee,  4  Br.  Ch.  Ca.  472,  evidence  dehors  the  deed  was 
admitted  to  prove  the  loan,  and  that  being  done,  the  conveyance  of  the  land 
was  held  to  be  a  mortgage.  In  Howard  v.  Harris,  1  Vem.  190,  a  covenant  to 
repay  the  money  was  held  sufficient  to  show,  that  the  transaction  was  really  a 
mortgage ;  and  there  are  many  other  cases  to  the  same  effect  which  it  is  un- 
necessary to  cite.  It  appears,  then,  that  the  money  sought  to  be  recovered  in 
this  action  was  a  part  of  the  proceeds  of  the  testator's  real  estate,  sold  after  his 
death ;  and  unless  it  can  be  shown,  that  N.  Calvert  and  Bond  could,  in  their 
character  of  executors,  have  sued  the  trustee,  this  action  must  fail.  (He  was 
then  stopped  by  the  Court.) 

'Batley,  J.  I  feel  no  difficulty  in  deciding  the  present  question.  r«q^| 
The  defendant  ought  not  certainly  to  keep  the  money;  it  should  go  to  ^ 
Thomas  CalverVs  creditors,  but  it  must  be  distributed  according  to  law.  If  it 
be  legal  assets,  the  administrators  de  bonis  non  will  be  entitled  to  receive  the 
money,  and  must  dispose  of  it  in  a  courae  of  administration  amongst  the  creditors 
accordkig  to  the  degrees  of  their  claims ;  if  it  be  equitable  assets,  all  the  •credit- 
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on  will  share  pari  paim.  The  deed  of  1706  is  deariy  in  the  nature  of  a 
mortgage;  it  recites  a  loan  of  money  to  T.  Calvert,  and  contains  a  covenant  by 
him  for  the  repayment  of  the  principal  and  interest  besides  tlie  power  of  sale ; 
which  power  of  sale  was,  first,  for  repayment  of  the  mortgage  money,  and  then 
the  surplus  was  to  be  paid  to  T,  Calvert^  his.  executors  or  administrators,  or 
such  person  as  he  or  they  should  appoint.  No  sale  took  place  in  the  lifetime 
of  the  testator,  T,  Calvert;  he  had,  therefore,  at  the  time  of  his  death,  an  equity 
of  redemption,  which,  if  he  had  died  intestate,  would  have  descended  to  his  heir, 
to  his  own  use,  if  there  were  no  charge  upon  it,  but  if  there  were  a  charge,  then 
he  would  be  a  trustee,  and  the  equity  of  redemption  would  be  equitable  assets 
in  his  hand!3.  But  the  testator  did  dispose  of  it  as  follows :  he  devises  ''all  his 
messuages,  lands,  tenements,  hereditaments,  real  estate,  dec.,  to  his  sons  J,  and 
N,  Calvert,  and  his  grandson  i?.  Bond,  to  hold  to  them,  their  heirs,  executors, 
administrators,  and  assigns  for  ever  upon  trust  to  sell ;"  and  then  he  makes  /. 
and  N,  Calvert  and  R.  Band  his  executors.  By  a  codicil,  the  appointment  of' 
/.  Calvert  was  afterwards  revoked.  The  two  characters  of  trustees  and 
executors  are  therefore  united  in  the  same  persons,  but  this  devise  to  them  was 
*3721  ^°  ^^  former  character.     The  ^property  in  question  was  an  equity  of 

^  redemption,  and  was  sold  in  the  lifetime  of  the  trustees,  and  the  pro- 
ceeds were  received  by  an  agent,  and  must  have  been  received  for  them  in  the 
character  of  trustees.  The  money  then  became  equitable  assets  for  two  reasons ; 
first,  because  the  subject-matter  of  the  devise  was  equitable  property  at  the  death 
of  the  testator;  and,  secondly,  because  this  was  a  devise  in  trust  to  pay  debts. 
As  to  the  first  reason  in  the  case  of  the  creditors  of  Sir  Charles  Cox,  3  Peere 
fF.  341,  it  was  held  that  the  equity  of  redemption  of  a  term  was  equitable  assets, 
and  the  same  point  was  afterwards  ruled  in  Hartwell  y.Chitters,  Jimbler,  308. 
The  subject-matter  of  this  devise  must,  therefore,  be  equitable  assets  for  the  same 
reason.  As  to  the  second  ground,  Lewin  v.  Okeley,  2  Atkyna,  50,  is  precisely 
.  in  point.  That  was  followed  by  Silk  v.  Prime,  1  Br,  Ch,  Ca.  138,  in  notes, 
(in  which  all  the  cases  were  fiilly  considered)  and  Newton  v.  Bennett,  1  Br. 
Ch.  Ca,  134,  to  the  same  effect,  and  those  cases  have  since  been  confirmed  by 
Lord  Chancellor  Eldon,  in  Bailey  v.  Ekins,  7  Ves,  319,  and  Shiphardv.  Lul- 
toidge,  8  Vea.  26,  in  which  he  said  that  it  made  no  difference  whether  the 
descent  were  broken  or  not,  t.  e.  whether  the  lands  were  devised  to  trustees  to 
sell,  or  descended  to  the  heir  charged  with  the  debts.  There  certainly  are  some 
old  casest  in  which  it  is  said,  that  if  land  be  devised  to  trustees  for  payment  of 
debts,  and  the  same  persons  are  made  executors,  the  assets  will  be  legal;  but 
*2I7^1  ^^  cases  which  I  have  mentioned,  and  all  the  modem  ^decisions  are  the 

-^  other  way.  Upon  this  series  of  cases  I  am  of  opinion,  that  for  both  the 
reasons  before  mentioned,  the  money  sought  to  be  recovered  in  this  action  was 
equitable  assets.  The  promise  wMch  the  defendant  is  stated  to  have  made 
does  not  vary  the  case,  for  it  was  merely  nudum  pactum,  being  made  to  a 
person  not  entitled  to  receive  it;  for,  if  the  money  had  been  paid  to  him  and 
administered  as  legal  assets,  the  defendant  might  again  be  called  upon  to  pay  it. 
For  these  reasons,  I  am  of  opinion,  that  judgment  of  nonsuit  must  be  entered. 
HoLROYD,  J.  I  am  of  opinion  that  this  action  is  not  maintainable.  The 
promise  said  to  have  been  made  by  the  defendant  does  not  vary  the  case,  for 
that  was  merely  nudum  pactum.  The  deed  of  1796  was  a  mortgage  with  a 
power  of  sale.  If  that  power  had  been  executed  in  the  lifetime  of  the  mortgagor, 
the  surplus  would  have  gone  to  his  personal  representative.  But  that  not  being 
done  inidependently  of  the  will,  the  equity  of  redemption  would  have  descended 
to  the  heir^t-law,  and  he  might,  by  paying  off  the  mortgage,  have  regained  the 
legal  estate.  If  he  did  not  effect  that,  but  suffered  a  sale  to  be  ma^e  by  the 
mortgagee,  he  would  have  been  entitled  to  the  surplus.  The  circumstance  of 
there  being  a  devise  in  trust  to  sell,  has  not  the  effect  of  making  the  proceeds 
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legal  assets.  Whatever  wuy  have  been  raled  in  the  old  cases  in  remon,  it  is 
now  clearly  settled,  that  a  devise  to  trustees  also  made  executors  in  trust  to  sell, 
does  not  constitute  legal  assets,  according  to  Lewin  v.  Okdey^  Silk  v.  PHme^ 
Newton  v.  BennetU  Marion  v.  Bouther^  reported  in  a  note  to  the  *last  r«o74 
mentioned  case,  and  Batwn  v.  Lindegreen^  2  Br.  Ch,  Ca,  94.  Those  ^ 
cases  fully  establish,  thai  assets  under  the  circumstances  of  this  case  are 
equitable,  not  legal.  The  i^inttfis,  therefore,  are  not  entitled  to  receive  them, 
in  whosesoever  hands  they  may  be. 

Best,  J.  This  case  hais  been  already  so  fiiUy  discussed,  that  I  feel  it  ahnoet 
unnecessary  to  add  .a  single  word.  It  is  clear,  from  the  cases  which  have  been 
referred  to,  that  these  are  equitable  assets.  The  plaintifis,  therefore,  are  not 
the  persons  to  receive  or  dispose  of  the  money,  and  if  they  were,  still  this  would 
not  be  the  proper  mode  of  recovering  it.  Several  appropriate  cases  have  been 
cited  to  show  that  this  is  a  mortgage.  At  the  death  of  the  mortgagor,  the  pro- 
perty  in  him  was  merely  an  equitable  interest;  the  heir  might,  indeed,  have 
recovered  the  legal  interest,  but  the  property  was  sold,  and  the  proceeds  must 
follow  the  nature  of  that  whence  they  came.  But  the  words  of  the  will  are  by 
themselves  sufficient  to  decide  this  question.  A  trust  is  plainly  created,  and  the 
trustees  were  the  persons  to  dispose  of  the  money,  and  when  a  trust  is  once 
created,  a  claim  by  any  other  person  can  only  be  enforced  in  equity.  The 
plaintiffs,  therefore,  have  not  established  any  right  to  interfere  at  all  with  the 
money,  which  was  the  subject-matter  of  this  action. 

Judgment  of  nonsuit. 


•The  KING  V.  The  Inhabitants  of  FERRYBRIDGE.  ['ars 

Firs  and  krehes  planted  with  oaks  for  the  porpose  of  sheltering  the  latter,  and  cut  from  lime  tc 
time,  as  the  oaks  grew  larger  and  required  more  space,  hat  when  once  cut,  not  jawing  acain, 
and  some  of  ihem  yielding  a  profit  by  sale,  are  not  saleable  underwoods  within  the  43  £lts.* 
the  primary  object  of  planting  them  being  to  protect  the  oaks,  and  not  to  derive  a  profit  frem 
them  per  te  by  sate. 

Semble.    That  ihey  are  not  underwood  at  all. 

Upon  an  appeal  of  R,  R.  MUna^  Esq.,  against  a  rate  or  assessment  made 
for  the  relief  of  the  poor  of  the  township  of  Ftrtybridge^  in  the  West  Riding  of 
Yorkshire^  the  sessions  ordered  the  rate  to  be  amended  by  striking  out  a  portion 
of  the  rate  assessed  upon  the  appellant,  amounting  to  16i.  169.  lOc/.,  in  respect 
of  his  woods  and  plantations,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case: 

The  appellant  is  the  occupier  of  650  acres  of  land  in  Ferrybridge,  II 
appeared  in  evidence,  that  in  the  years  1786  and  1786,  340  acres  of  the  said 
land  were  planted  with  oak  and  ash  closely  intennixed  with  Scotch  firs  and 
larches.  At  different  periods,  portions  of  the  firs  and  larches  were  cut  down  for 
the  purpose  of  thinning  the  plantations,  and  some  of  these  thinnings  were  sold 
undei:  the  name  of  fir  and  larch  poles,  but  the  greater  part  were  used  in  the 
erection  of  buildings.  Considerable  thinnings  of  ue  firs  and  larches  have  been 
made  within  the  last  four  years,  and  produ(^  a  profit;  many  of  them  were  of 
the  height  of  firom  30  to  40  feet,  and  contain  from  10  to  12  cubic  feet  of  wood, 
and  were  30  years  old.  This  wood  is  cut  without  reference  to  size,  in  order 
to  allow  room  for  the  ashes  and  oaks  to  spread.  The  purpose  of  introdudngr 
firs  and  larches  into  those  plantations,  being  to  keep  the  same  thick  and  sheltered, 
and  to  make  a  profit  by  cutting  the  fin  and  larches  from  time  to  time,  when  the 
oaks  and  ashes  by  ^reason  of  their  growth  reqoire  more  space.  FiAeen  r%^^ 
years  ago,  16  other  acres  of  the  said  land  were  planted  in  a  like  manner;  ^ 
and  five  years  ago,  17  other  acres  of  the  said  land  were  also  planted  in  a  like 
manner.    The  18  acres  have  been  thinned  by  catting  out  a  portion  of  the  fin 
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and  larches,  tyut  no  profit  was  derived  by  such  thinning.  The  17  acres  have 
not  yet  been  thinned.  The  roots  or  boles  of  the  firs  and  larches  which  are  cut, 
die  in  the  ground  and  produce  no  shoots.  The  whole  of  the  laud  so  planted 
has  been  always  rated  to  the  relief  of  the  poor. 

E.  Aldersofu  (and  Bland  was  with  him,)  in  support  of  the  order  of  sessions. 
The  firs  and  larches  mentioned  in  this  case  are  not  saleable  underwood  within 
the  meaning  of  the  statute  of  EHzabetk,    In  Bex  v.  T%e  Inhabitants  of  Mir- 
Jiddf  10  I!a9t^  219,  saleable  underwoods  are  thus  defined,  viz.  such  as  are 
intended  or  destined  for  sale,  in  contradistinction  to  such  as  are  to  supply  the 
laud  with  estovers  for  fiiel  and  other  purposes  of  the  estate.     Sale,  therefore, 
must  be  the  primary  object  of  planting  them.     Now,  here  the  primary  object 
was  not  to  derive  a  profit  by  sale,  but  in  order  to  serve  as  a  protection  to  the 
young  oaks  and  ashes.     They  were  planted  for  the  express  purpose  of  bringing 
forward  those  trees  which  were  afterwards  to  become  timber.     Nor  were  they 
managed  as  underwood,  which,  according  to  Aubrey  v.  Fisher^  10  East,  446, 
is  another  criterion  by  which  the  court  may  be  guided.     For  it  appears  that 
they  were  cut,  not  with  reference  to  the  state  of  £eir  own  growth,  but  to  that 
'STTl  ^^  ^  other  trees,  and  in  order  to  *give  them  additional  room  when 
-'  necessary.     If,  however,  they  had  been  managed  as  saleable  underwood, 
and  with  a  view  to  profit,  those  cuttings  would  have  taken  place  at  stated 
periods,  and  standard  trees  would  have  been  left  at  certain  distances.     This 
seems  to  have  been  founded  on  the  statute  35  H,  d.  c.  17.,  made  perpetual  by 
the  13  £iiz.  e.  25.,  which  prescribes  the  manner  in  which  coppice  woods  or 
anderwoods  should  be  managed.     And  throughout  that  act,  the  legislature  is 
particularly  careful  as  to  the  preservation  of  the  springs  from  which  the  under- 
wood is  to  be  renewed.     It  should  seem,  therefore,  to  follow,  that  when  they 
speak  of  underwoods,  they  have  reference  to  wood  of  a  renewable  nature. 
And  this  is  confirmed  by  observing  the  other  subjects  of  rate  in  the  43  Eliza" 
belhf  which  are  all  of  a  nature  producing  a  certain  annual  profit.     [Bayley  J. 
Coal  mines  are  included.^     That  may,  perhaps  be,  if  stricdy  considered,  an 
exception  and  the  only  one  to  the  observation.     Yet  coal  mines  are  the  only 
mines  which,  when  once  opened,  continue  to  produce  a  profit  nearly  certain 
and  annual,  and  exposed  to  little  risk  and  hazard,  which  has  been  assigned  in 
the  books  as  one  of  the  reasons  why  they  were  made  subject  to  the  rate. 
Now,  these  trees  produce  no  certain  or  annual  profit.     They  are  cut  down  at 
uncertain  and  varying  periods,  according  as  the  growth  of  the  oaks  and  ashes 
is  more  or  less  luxuriant     Tliis  raises  another  difiiculty.     In  what  mode  are 
they  to  be  rated?    According  to  Bex  v.  Mirfield,  saleable  underwoods  are 
rateable  annually,  and  not  in  the  year  when  cut.     That  may  be  possible  where 
the  periods  of  cutting  are  definite  and  certain;  but  if,  as  here,  they  be  indefinite 
and  uncertain,  how  will  it  be  possible  to  ascertain  the  quantum  of  the  rate. 
(He  was  then  stopped  by  the  Court) 

*^Sl  ^J^n^r^  contra.  These  fin  and  larches  are  saleable  underwood 
-^  within  the  statute  of  Elizabeth,  That  statute  ought  to  be  construed  so 
as  to  make  as  much  property  as  possible  rateable  to  the  relief  of  the  poor. 
Fire  and  larehes  are  clearly  not  timber,  and  if  not,  they  must  be  underwood; 
for  that  term  is  S3monymous  with  sylva  ccedua.  The  statute  45  Ed.  3.  c.  3 
recites,  that  ^at  the  complaint  of  the  great  men  and  commons,  showing  by  their 
petition,  that  whereas  they  sell  their  great  wood  of  the  age  of  20  years,  30  years, 
40  years,  or  of  greater  age,  to  merchants  to  their  own  profit,  and  in  aid  of  the 
king  in  his  wan;  paraons  and  vicare  of  holy  chureh  implead  and  draw  the  said 
merahants  in  the  spiritual  court  for  the  tithes  of  the  said  wood,  in  the  name  of 
these  words  called  **rilva  cosduaj^  whereby  they  cannot  sell  their  woods,  to 
their  great  damage,  41tc;''  and  then  enacts,  **that  a  prohibition  shall  be  granted 
as  to  gro0  bois.f°    Loid  Coke^  2  Inst.  043.,  says,  that  before  the  statute  tithes 

t  See  the  note  to  this  statute,  1  Gwittim,  p.  5. 
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were  claimed  of  mbbais^  under  the  name  of  tUva  cadua^  but  not  of  hautbois, 
or  great  wood;  and  states,  that  the  word  grrosse  bois  signifies,  specially  such 
wood  as  hath  been,  or  is  either  by  the  common  law  or  the  custom  of  the 
country,  timber;  for  the  act  extendeth  not  to  other  woods  that  have  not  been, 
or  will  not  serve  for  timber,  though  they  be  of  the  greatness  or  bigness  of  timber. 
It  appears,  therefore,  tliat  all  wood  which  is  not  timber,  either  by  the  common 
law  or  by  the  custom  of  the  country,  is  titheable,  and  comes,  therefore,  under 
the  description  of  nlva  ccedtta,  or  underwood.  Now,  by  the  common  law,  oak, 
ash,  and  elm,  only  are  timber.  By  the  custom  of  particular  places,  other  trees, 
such  as  *beech,  aspin,  and  horse-chesnut,  are  also  timber.  If  tithes  be  r«n.^Q 
claimed  of  any  of  these  latter  trees,  it  is  a  question  of  fact  whether  they  ^ 
be  timber  by  the  custom  of  the  country.  Walton  v*  7Vyon,'2  GwUl.  827. 
It  is  not  the  use  it  is  put  to  that  makes  it  timber  or  not  timber.  Rex.  y.  Minchinr 
kampton^  3  Burr.  1308.  In  OoodaU  v.  Perkins^  2  Gwill  543.  Alder  polls, 
tliough  of  trees  above  20  years  standing^,  were  held  not  to  be  timber,  but 
titheable;  and  in  Tkimtr  v.  Smithy  Ibid.  6^9^  stub  oak  and  ash,  above  30 
years  old,  which  were  not  accounted  timber  in  the  county  of  Essex,  were  held 
to  be  titheable.  It  is  observable,  that  in  Aubrey  v.  FUher^  10  East^  446. 
Grose  J.  only  speaks  of  saleable  underwood  and  timber.  In  Chambers*» 
Cyclopoedia  and  Jacobus  Law  Dictionary,  underwood  is  described  to  be  coppice 
or  any  wood  not  accounted  timber.  The  sessions  have  not  found  that  these 
were  timber  by  the  custom  of  the  country,  and  they  are  not  timber  by  tlie  com- 
mon law.  These  were  not,  therefore,  timber,  and  if  so,  they  are  underwood, 
and  having  produced  a  profit  to  the  owner  by  sale,  they  must  be  considered 
saleable  underwood.t 

t  The  question,  as  to  the  meaning  of  the  term  underwood,  has  arisen  incidentally  in  actions  of 
waste  brouj^ht  by  the  reversioner  against  tenant  for  life  or  years :  and  in  the  older  coses,  rhe 
question  ofwaste,  or  not,  as  to  cuttinsof  wood,  seem  to  turn  generally  on  the  point  whether  the 
wood  was  or  was  not  seasonable,  that  is,  whether  by  common  law  or  particular  custom  the 
usage  was  to  cut  it  periodically.  In  40  Ed.  3. 25.  in  wnt  of  waste,  plaintiff  counted  that  waste 
bad  been  committed  of  hazels  and  of  oaks,  and  as  to  all  (except  the  hazels.)  Bdkmap.  No  waste 
committed ;  and  as  to  them,  he  said  they  were  growing  in  a  park  under  great  oak»,  and  were 
seasonable  to  cut,  and  prayed  judgment  if  that  was  to  be  adjudged  waste.  Kirton.  We  tell 
you,  that  there  is  a  quarter  of  the  wootl  in  which  waste  is  assigneo,  and  in  that  quarter  no  oaks 
grow,  nor  any  other  gro9  bait  besides  hazels ;  and  he  has  there  committed  waste,  and  we  pray 
that  he  moy  be  attained  of  waste  committed.  Bdknap.  Since  you  do  not  deny  that  they  are 
seasonable  to  cut  and  fell  at  the  end  of  seven  years,  we  are  entitled  to  jtidsment ;  for  waste  is  in 
that  toAtcft  IS  cut  and  toiU  not  grow  again  ;  but  with  regard  to  underwood,  at  the  end  of  seven 
years  it  will  be  as  good  as  it  was  at  the  time  of  cutting,  and  that  can  never  be  adjudged  waste 
there,  where  from  all  time  it  has  been  seasonable  to  fell  before  the  end  of  seven  years  or  te!i 
years.  Thorpe.  C.  J.  You  who  have  an  estate  for  term  of  life  cannot  allege  title  of  prescription 
that  it  is  not  waste.  Finehdent  J.  to  the  same  effect.  He  has  said  that  there  were  no  gros 
trees  growing  in  that  quarter,  et  sil  y  ad,  ad  un  quart  cressant,  ou  certein  quantity  de  bois,  quel 
bois  q.  ce.  soit,  vous  faites  waste,  si  vousabat.  IVinchingkam,  J.  If  underwood  is  seasona'jle 
before  the  end  of  nine  years,  tenant  in  dower  or  tenant  for  term  of  life  may  fell ;  and  this  was 
adjourned,  therefore  fiMsre,  &,c.  In  42  Ed.  3.  6.  waste  brought  against  a  man,  and  it  was 
charged  that  be  bad  cut  underwood  from  year  to  year,  so  that  they  could  not  grow  to  be  sold. 
Candisk.  As  to  the  underwood,  vou  see  that  he  counted  that  we  cut  the  underwood  when  the 
cutting  of  underwood  cannot  be  adjudged  to  be  waste.  Belknap,  As  to  the  underwood,  from 
the  moment  he  does  not  deny  the  cutting,  we  demand  judgment,  dec.  Candi$h.  If  he  had 
counted  that  we  had  grubbed  up  the  underwood,  then  this  would  have  been  good  cause  to  hovo 
an  action,  because  they  could  not  grow  afterwards :  but  not  so  for  merely  cutiim;,  beeaute  Ihsy 
toiU  grow  again.  In  50  Ed.  3.  10.  **  By  these  words,  $Uva  ccedua.  is  to  be  understood  every 
manner  of  wood  which  can  be  cut  down  and  will  grow  again.  Per  Befihicm.  C.  J.  And  in  7 
Hen.  6.  38.,  waste  alleced  in  cutting  down  and  selling  certain  ashes,  riea,  that  they  were 
seasonable  wood  to  cutTrom  10  years  to  10  years,  and  were  cut  for  bouse-bote  and  hey-bote. 
Replication,  that  they  were  gross  of  the  age  of  nine  years,  and  able  for  gross  timber.  Rejoinder, 
that  they  were  seasonable,  and  cut  in  seasonable  time  for  house-bote  bimI  hey-bote,  without  ibi^, 
that  they  were  gross  and  able  for  timber.  And  in  11  Hen.  6.  1.,  waste  alleged  in  cutting  down 
oaks.  Plea,  that  they  were  seasonable  wood,  and  that  all  the  wood  growing  within  the  wood 
in  question,  had  been  from  sll  time  used  to  be  cut  at  the  age  of  20  vears  and  within,  as  seasoti- 
able  wood.  The  opinion  of  the  whole  Court  was,  that  the  defendant  could  not  justify  cutting 
them  as  seasonable  wood,  if  he  said  thev  were  of  the  age  of  20  years,  (or  if  they  are  past  the  age 
of  20  years,  they  are  no  longer  seasonable  wood.  Upon  which  plaintiff  replied,  that  they  weie 
past  the  age  of  20  years  at  the  time  of  the  cutting,  and  defendant  rejoined  tiiat  they  were  within 
*4>a*  age.    In  the  course  of  the  argument  Marttnf  3.  wmd,  that  wlucb  is  called  high  wood  OiaiH 
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*3801       fi^^^^UET,  J.     The  statute  of  the  43  EHz,  does  not  throw  the  charge 
•^  of  maintaining  the  poor  on  the  occupiers  of  every  species  of  property, 

bott)  in  some  places,  ill  other  places  is  only  seasonable  wood  and  underwood,  and  contra,  ac- 
cording as  there  is  plentjr  of  wood ;  for  if  there  is  great  plenty  of  wood,  great  (graund)  oaks  of 
the  age  of  20  and  under,  is  used  to  be  cut  as  seasonable  wood :  but  where  there  is  a  scarcity  of 
wood,  it  is  not  the  custom  to  cut  it  as  seasonable  wood,  therefore,  if  it  have  not  been  used  \o 
be  cut  as  seasonable  wood,  then  show  it  to  the  Court,  for  it  may  very  well  be  seasonable  wood, 
aod  oaks  which  are  called  wrattons,  which  will  not  be  timber  bat  fire  wood,  (feuable  hois,)  it  is 
not  adjudged  waste  in  some  places.  A  similar  distinction  is  made  by  the  legislature  in  the 
statate  for  the  preservation  of  woods,  the  35  Hen,  8.  e.  17. 1. 13.  For  ^emi,  Surry,  and  Sutiex, 
where  wood  is  plentiful,  are  exempteid  from  the  provisions  applicable  to  the  rest  of  the  kingdom. 
See  also  a  precedent  of  a  custom  m  aparticular  wood,  to  cut  young  oaks  under  the  age  of  20 
years  as  seasonable  wood,  RoMtaiCt  Enireea^  698. 

A  man  makes  a  feofiment  in  fee  of  a  manor,  to  the  use  of  himself,  and  his  wife,  and  his  heirs : 
m  which  manor  there  are  underwoods  usually  to  be  cut  every  21  jrears.  And  afterwards  the 
husband  sufien  tlie  wood  to  grow  25  ycara,  and  afterwards  he  dieth.  The  question  wss, 
whether  the  wife,  being  tenant  tor  life,  might  cut  that  underwood.  And  it  was  mooted,  wkat 
tiaU be taid ieoionabU  underwood,  that  a  termor  or  tenant  for  life  might  cut?  Dyer,  C.  J. 
And  all  the  other  Justices  held,  that  a  termor  or  tenant  for  life  might  cut  all  the  underwood 
which  had  been  usually  cut  within  20  years.  In  11  H.  6. 1.,  issue  was  taken  if  they  were  of  the 
age  of  20  years  or  not?  But  in  the  wood  countries  ihev  may  fell  soaaonable  wood,  which  is 
called  tilva  cndua,  at  26,  28,  or  30  years,  fry  the  custom  eftke  country.  And  so  the  usage  makes 
the  law  in  several  countries.  And  so  it  is  nolden  in  the  books  of  11  H.  6.  and  4  Ed.  6.  But 
they  agreed,  that  the  cutting  oaka  of  the  age  of  eight  or  ten  years  is  waste.  Godb.  4  PL  6.  HU^ 
23.  BL.  Another  question  mooted  was,  that  at  tfo  time  of  the  feoffment  it  was  emBontMe  wood, 
and  but  of  the  growth  of  14  or  15  years ;  if  this  suffering  of  the  husband  of  it  to  grow  25  years 
during  the  coverture,  should  bind  the  wife  so  as  ahe  cannot  cut  the  woods  f  By  Dyer.  C  J. 
and  all  the  other  Justices.  This  permission  of  the  husband  shall  bind  the  wife,  notwithstanding 
tlie  coverture,  for  that  the  time  is  limited  by  law  which  cannot  be  altered  if  it  be  not  by  the 
custom  of  the  country.  The  wife  cannot  feU  the  wood,  notwithstanding  that  at  the  time  of  her 
eMate,  she  might,  and  afterwards  by  die  permission  of  the  husband  during  the  coverture,  the 
time  is  incurred  so  as  she  cannot  fell  it,  because  the  law  doth  appoint  a  time,  which  if  it  be  not 
felled  before  such  time,  that  it  shall  not  be  felled  by  a  termor  or  tenant  for  life,  but  it  shall  be 
waste.  In  Fatter  v.  Leonard,  23  EUxabeth,  Cro.  £L  1.  it  is  said,  that  the  name  gros  bois  is  in- 
tended of  such  wood  as  serveth  for  building  and  other  uses  of  a  hi^h  nature,  and  not  only  for 
feel  as  the  nature  of  birch  is.  And  of  oak  ami  elm  cut  down  before  the  age  of  20  years,  tithes  shall 
be  paid,  for  until  that  age  they  are  not  of  such  value  as  the  law  requirethfor  the  purposes  afore- 
said *,  and  in  Hoe  v.  Taylor,  Cro,  Elix,  413.,  underwood  was  said  by  the  Court  to  be  a  thing  of 
inheritance  and  perpetuity ;  for  after  every  cutting  down  they  will  grow  again  from  the  stubs. 
And  9.  e.  4.  Co.  31.  It  is  a  thing  of  perpetuity  to  which  custom  may  extend,  for  after  every 
felling,  the  underwood  grows  again  ex  ttmUUme,  and  therefore,  is  grantable  eo  nomine  by  copy 
of  court  roll  without  the  soil,  and  Moore,  335.  s.  c.  Co,  Lilt.  58.  Jenk.  Cent,  274.  This  case  oc- 
curred in  37  Elizabeth,  only  six  years  before  the  passing  of  the  43  of  Elizabeth.  In  Pincombe  v. 
Thomat  16  Jac.  1.  Cro.  Joe,  524.,  it  was  held  that  a  grant  of  all  ealeahle  woode  growing  did  not 
pass  the  aoiL  In  the  Coantess  of  CunAerUand^e  case,  8  Jae.  Moore,  812.  it  was  resolved  by  all 
the  Judges,  that  birches,  which  in  Torhekire  were  proved  to  have  been  used,  and  serviceable 
for  timber  for  sheep-houses,  cottages,  and  such  mean  buildings,  were  in  respect  of  the  necessary 
use  of  them  in  that  country,  timber,  and  belonged  to  the  inheritance,  and  could  not  be  taken  by 
a  tenant  for  life ;  and  in  Brook  v.  CM,  10  Jac.  Browlow  and  Gouldsb.  Sep.  part  2. 150.  waste 
fer  cutting  down  oaks,  it  appeared  upon  the  evidence,  that  the  aaid  oaks  were  remaining  upon 
the  land  tor  standils,  accordmg  to  the  statute,  at  the  last  felling  of  that  wood,  and  they  were  of 
the  growth  of  16  or  20  years,  and  that  tithes  were  paid  for  it.  And  it  was  agreed  by  the  Lord 
Coke  and  the  other  Justices,  that  this  was  no  waste,  insomuch  as  it  was  felled  as  aerewood. 
And  it  was  said  by  the  Lord  Coke,  that  though  it  should  be  of  the  age  of  20  or  24  years,  vet  if 
the  use  of  the  parties  be  to  fell  such  for  ieatonalile  wood,  this  shall  not  be  waste,  and  if  tithes  be 
paid  fer  that ;  it  appears  that  it  is  no  timber. 

It  appears  from  these  several  authoriiiee  that  tenant  for  life  might  cut  down  seasonable  wood 
at  aeasonable  time.  That  term  seems  to  be  synonymous  with  t tZoa  eosdua.  It  comprehends 
not  merely  coppice  wood,  or  that  species  of  wood  which  is  cut  periodically  for  fire-bote  or  hey- 
bote,  or  other  inferior  purposes;  but  by  custom  in  particular  countries  where  wood  is  plentiful, 
young  trees  within  the  a^  of  20  years,  which,  if  left  to  grow,  would  be  timber.  The  cuttings 
of  seasonable  wood  constitutes  part  of  the  temporary  renewable  profits  of  the  land,  and  there- 
fere  belong  to  tenant  for  life,  and  not  to  the  inheritance.  Underwood  (siibbois)  is  a  species  of 
seasonable  wood,  and,  firom  the  very  term,  seems  to  denote  wood  growing  under  other  wood. 
That  it  originally  bore  that  meaning  appears  from  the  pleadings  in  the  case  cited  from  the  Year- 
Book,  40  Ed.  3.  The  plea  was,  that  the  bazela  were  growing  in  an  enclosure,  under  sreat  oaks, 
and  were  seasonable  to  cut.  The  replication,  that  waste  was  assigned  in  a  part  of  the  wood 
where  there  were  no  groia  bois.  And  in  Bro.  Abr,,  Watte,  21.,  this  case  is  cited  to  show  that 
it  is  waste  to  cut  bazela  in  a  part  of  a  wood  where  there  are  no  gros  trees.  The  term  under 
wood  mtLf  not  have  that  confined  meaning  at  the  present  day.  One  quality,  however,  is  ea 
sential  to  it  as  well  as  to  every  species  of  seasonable  wood,  vis.  that  '*  when  cut,  it  grows  agaL*- 
from  the  atubba  ;'*  fer  waste  is  in  that  which,  when  cut,  will  not  grow  again :  so  it  is  wsste  to 
grub  up  underwood.  It  is  quite  clear,  therefore,  that  the  firs  ami  larches,  in  the  case  before  the 
Court,  were  not  underwood,  for  when  once  cuti  they  would  not  grow  again. 
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but  only  on  the  *occupieT8  of  property  of  certain  particular  descriptions  r«nQ| 
there  specified,  and  amongst  others  it  speaks  of  the  occupiers  of  saleable  ^ 
underwoods.  The  legislature  does  •not  use  the  word  "  underwoods"  r^ooo 
per  »e,  but  **  saleable  underwoods  :'*  and  they  have  not  in  this  or  in  any  ^ 
former  statute  affixed  any  definite  meaning  to  the  term  ***  underwood."  r«ooo 
If  they  had  done  so,  we  should  feel  ourselves  bound  to  adopt  that  as  a  ^ 
meaning  of  the  word  in  construing  the  present  act  It  has  been  said  that  all 
wood  comes  within  the  description  either  of  timber  or  underwood,  and  there- 
fore, that  as  firs  and  larches  are  not  timber,  they  must  be  considered  as  under- 
wood. It  is  not  necessary  to  decide  whether  this  be  correct,  because  by  the 
statute  of  Elizabtth^  saleable  underwoods  only  are  subject  to  be  rated  to  the 
relief  of  the  poor.  It  may,  however,  be  observed,  that  if  all  wood  which  is 
not  timber,  be  underwood,  it  would  follow,  that  horse-chesnuts,  limes,  plane-trees, 
and  aspins  would  come  within  that  description.  Yet,  surely,  it  would  be  a  per- 
version of  language  to  call  such  trees  underwood.  Generally  speaking,  that 
term  is  applied  *to  a  species  of  wood  which  grows  expeditiously  and  rvqoj^ 
sends  up  many  shoots  from  one  stool,  the  root  remaining  perfect  from  '- 
which  the  shoots  are  cut,  and  producing  new  shoots,  and  so  yielding  a  succes- 
sion of  profits.  It  is  probable  that  this  is  the  description  of  coppice  and  under- 
wood to  which  the  statute  of  Elizabeth  applies.  But  it  is  not  necessary  to 
decide  that,  inasmuch  as  that  statute  abo  requires  that  it  should  be  saleable 
underwood,  and  the  word  aaleable  in  Rex  v.  Inhabitanta  ofMirfidd^  10  East, 
219,  has  been  held  to  denote  such  as  is  intended  or  destined  for  sale,  in  contra- 
distinction to  such  as  is  to  supply  the  land  with  estovers  for  fuel  and  other  pur- 
poses of  the  estate.  It  does  not,  therefore,  come  within  the  description  of 
saleable  underwood,  unless  the  prospect  of  deriving  a  profit  by  sale  was  the 
main  object  of  the  proprietor  when  the  plantation  was  made.  There  are  some 
species  of  wood,  such  a  hazel,  which  are  valuable  only  as  underwood,  and 
which  must  have  been  planted  originally  for  the  purpose  of  acquiring  profit  by 
sale.  But  of  all  plantations,  fir  is  perhaps  the  least  valuable,  being  chiefly,  I 
believe,  intended  for  protection  rather  than  profit  It  is  found  as  a  fact  in  this 
case,  that  these  firs  and  larches  were  plftnted  principally  for  the  purpose  of  af- 
forduig  protection  to  the  oak  and  ash.  The  latter  were  the  most  valuable. 
The  firs,  too,  were  cut  only  for  the  purpose  of  thinning  the  plantation.  Some, 
indeed,  were  sold,  but  the  greater  part  were  used  in  the  erection  of  buildings  on 
the  estate.  Here,  the  trees  when  cut,  were  30  feet  high,  which  to  be  sure  does 
not  accord  with  one's  notions  of  underwood.  Nor  could  they  have  been  planted 
with  a  view  to  a  profit  by  sale,  for  if  so,  the  cuttings  would  have  taken  place 
with  ^reference  to  their  size ;  but  here,  the  cuttings  were  made  in  fact  rtooe 
merely  for  the  purpose  of  thining  the  plantations,  and  with  reference  to  ^ 
the  main  object,  the  encouragement  of  the  growth  of  the  more  valuable  trees. 
It  is  quite  clear,  therefore,  that  profit  was  not  the  sole  or  even  principal  object 
for  which  the  firs  and  larches  were  originally  planted ;  and  if  so,  they  are  not 
saleable  underwoods  within  the  meaning  of  the  43  Elizabeth.  It  seems  to  me, 
that  it  would  be  most  mischievous  if  property  of  this  description  was  liable  to 
be  rated.  It  is  an  object  of  national  policy  to  encourage  the  growth  of  timber. 
The  grower  of  timber  gives  up  a  present  profit  with  a  view  to  fiiture  advantage, 
and  it  is  fit  that  he  should  be  encouraged  to  do  so.  If  this  be  rateable  property, 
then,  according  to  the  Sng  v.  7*he  inhabitante  of  JkRrfield,  10  East^  219,  it 
must  be  rateable  annually  to  the  relief  of  the  poor,  though  it  should  not  happen 
to  be  cut  more  than  once  in  20  years.  The  grower,  therefore,  will  be  subject 
to  an  annual  charge  long  before  he  can  derive  any  profit  That  would  operate 
as  a  great  discouragement  to  the  growth  of  timber ;  and  I  cannot,  therefore, 
think  that  the  legiskture  meant  to  subject  property  of  this  description  to  such 
an  annual  chaige.  The  object  of  the  statute  was,  to  subject  to  the  rate  all  such 
property  only  as  yielded  a  succession  of  profits.    I  am,  thereforo,  of  opinion. 
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that  whether  this  be  underwood  or  not,  at  all  events  it  is  not  saleable  under- 
wood, and  therefore  not  rateable  to  the  relief  of  the  poor. 

HoLROYD,  J.     I  am  also  of  opinion  that  the  firs  and  larches  mentioned  in 
*3861  ^^^  ^^^^  ^^  ^^^  saleable  'underwoods  within  the  meaning  of  those 
^  words,  as  usei  in  the  43  Eliz.     The  word  **  underwood"  must  be  there 
taken  to  be  used  in  its  popular  sense,  unless  it  be  shown  to  have  been  used 
differently  by  the  legislature  in  that  or  other  statutes.     After  great  research 
upon  this  subject,  Mr.  Milner  has  not  been  able  to  show  that  it  has  been  so 
used  by  the  legislature  in  any  other  sense.     According  to  its  popular  meaning 
it  signifies  coppice^  as  distinguished  from  hatiibois.     I  cannot  agree  that  all 
wood  which  is  not  timber  comes  within  the  description  of  underwood.     If 
that  were  so,  beech,  aspin,  horse-chesnut,  lime,  and  walnut  trees,  would  be 
underwood  in  all  places  where  they  were  not  timber  by  the  custom  of  the 
country.     It  certainly  would  be  contrary  to  the  popular  meaning  of  that  terra, 
to  call  such  trees  underwood.     Admitting,  however,  that  these  firs  and  larches 
were  underwood,  I  am  clearly  of  opinion,  that  they  are  not  saleable  underwoods 
within  the  meaning  of  the  statute  of  Elizabeth.    The  general  subject  of  rate  in 
that  statute  is  property  yielding  renewable  profits ;  for  even  coal-mines  when 
worked  may  be  said,  in  some  sense,  to  yield  a  succession  of  profits.     Under- 
woods cut  at  stated  periods  do  yield  a  succession  of  profits  from  time  to  time, 
though  not  annually.     This  is  clearly  not  wood  of  that  description,  for  when  it 
is  once  cut,  the  root  is  destroyed,  and  there  is  no  succession  of  profit.     In  order 
to  ascertain  whether  these  be  saleable  underwoods,  the  object  for  which  they 
were  planted  and  the  mode  of  management  ought  to  be  taken  into  consideration. 
It  is  stated  in  the  case,  that  the  purpose  of  introducing  the  firs  and  larches  into 
the  plantations  was  to  keep  the  oaks  and  ashes  thick  and  sheltered,  and  to  make 
*3871   ^  profit  by  cutting  the  firs  and  larches  fi-om  time  to  time,  when  the  ^oaks 
-^   and  ashes,  by  reason  of  their  growth,  required  more  space.     The  princi- 
pal object,  therefore,  of  planting  the  firs,  was  to  afiford  protection  to  the  more 
valuable  trees,  and  though  a  profit  firom  ^e  cuttings  was  contemplated,  yet  the 
cuttings  were  to  take  place  only  when  the  other  trees  required  more  space. 
And  although,  in  fact,  some  of  the  thinnings  did  yield  a  profit,  the  chief  object, 
both  of  plandng  and  cutting  the  firs  and  larches,  was  not  to  derive  a  profit  i'roni 
them  per  «e,  but  to  encourage  the  growtli  of  the  timber.     The  latter,  when  at 
matunty,  was  looked  to  as  £e  principal  source  of  profit.     It  appears  that,  upon 
one  occasion,  even  though  eighteen  acres  were  cut,  no  profit  whatever  was 
thereby  produced ;  and  that  is  a  strong  circumstance  to  show,  that  the  cuttings 
were  not  made  with  a  view  to  sale,  but  to  encourage  and  preserve  the  oaks  and 
ashes.     I  am,  therefore,  clearly  of  opinion,  that  these  firs  and  larches  are  not 
saleable  underwoods  within  the  meaning  of  the  statute  of  Elizabeth. 

Best,  J.  It  certainly  would  be  very  desirable,  that  every  species  of  property 
should  be  rateable  to  the  relief  of  the  poor.  The  statute  of  Elizabeth^  however, 
directs  the  rate  to  be  raised  by  taxation  of  every  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes,  coal-mines,  or  saleable  underwoods.  The 
first  four  species  of  property  mentioned  in  the  statute  yield  an  annual  profit, 
and  coal-mines,  when  worked,  usually  produce  something  like  an  annual  profit. 
In  the  reign  of  Elizabeth,  underwood  was  probably  more  generally  used  for 
fiiel  than  at  present ;  it  yielded  also  a  profit  at  certain  intervals,  though  not 
annually.  The  legislature,  too,  have  not  merely  used  the  term  underwood,  but 
have  qualified  it  by  the  word  saleable,  thereby  meaning  *that  species  of  r«Qoo 
underwood  which  is  ffenerally  produced  for  the  purposes  of  sale,  which  ^ 
is  cut  down  at  stated  periods,  produces  new  shoots,  and  thereby  yields  at  cer- 
tain intervals  profits  coming  as  nearly  as  possible  to  annual  profits.  It  appears, 
in  this  case,  that  the  cuttings  did  actually  yield  some  profit,  but  they  are  not 
necessarily  rateable  on  that  account.  The  property  ought  to  be  of  that  descrip- 
tion from  which  the  owner  is  likely  to  derive  a  certain  profit.  Now,  when  this 
plantation  was  made,  the  owner  could  not  reasonably  expect  to  derive  any  profit 
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from  the  mere  cuttings  of  the  firs  and  larches.  The  great  object  which  he  had 
in  view  was  profit  from  the  more  valuable  trees,  of  which  the  firs  and  larches 
were  to  be  the  shelter  and  protection.  The  latter  were  not  to  be  considered 
objects  of  profit  till  that  purpose  was  attained.  It  has  been  argued,  that  as 
these  firs  would  be  titheable,  they  are,  therefore,  subject  to  be  rated  to  the  poor ; 
but  tliat  by  no  means  follows ;  for  by  the  statute  45  Edw.  3.  c.  3,  gros  boU 
of  the  age  of  20  years,  in  respect  of  which  the  clergy  had  claimed  tithe,  under 
tlie  name  of  sylva  cwdvOf  is  expressly  exempted  from  tithe.  Now,  gros  hois 
means  timber,  and  by  the  common  law,  includes,  oak,  ash,  and  elm,  and  by  the 
custom  of  the  country,  in  particular  places,  many  other  species  of  trees.  Every 
species  of  wood  which  is  not  timber  by  the  common  law  or  by  custom,  is  tithe- 
able.  By  the  statute  of  Elizabeth  no  species  of  wood  but  saleable  underwood 
is  liable  to  be  rated  to  the  rehef  of  the  poor.  It  has  been  said  that  sylvacstdua^ 
and  underwood  are  synonymous.  In  Ibrd  v.  Rackttor^  4  M,  4*  <$* .  137 
however.  Lord  Elienborougkf  delivering  the  judgment  of  the  Court,  says, 
*'  Sylva  cssdua  and  ^ttubbois^  or  underwood,  are  not,  it  should  seem,  r^oog 
from  statute  45  Edw.  3,  synonymous;  for  mMbboU  is  stated  to  be  ^ 
comprehended  in  it,  not  to  be  it  itself,  or  to  be  the  same  thing  with  it.  Sylva 
cssdua  seems  to  comprehend  vi  termini  besides  underwood,  all  such  wood 
as  is  occasionally  cut,  either  in  body,  branch,  or  root,  with  the  statutable  excep- 
tion only  of  gro9  bois,  properly  so  called,  when  it  is  of  that  age  at  which  it  is, 
by  the  statute  45  Edw.  3,  exempt  from  being  tithed,  t .  e.  of  twenty  years  or 
upwards."  Underwood,  therefore,  is  one  species  of  sylva  cxdua;  and,  pos- 
sibly, the  firs  and  larches  may  be  sylva  esedua^  though  not  underwood.  It  is, 
hov/ever,  unnecessary  to  decide  in  this  case,  whether  these  firs  be  underwood 
or  not.  It  is  sufiicient  to  say,  that  they  are  not  saleable  underwoods,  and, 
therefore,  they  are  not  rateable  to  the  relief  of  the  poor. 

Order  of  sessions  confirmed. 


REX  t;.  The  Mayor^  Aldermen,  and  Bui^esses  of  SUDBURY. 

Where  a  corporation,  consisting  of  a  mayor,  aldermen,  and  twenty-foar  capital  burgesses,  was 
seised  in  fee  of  certain  pasture  lands,  and  appointed  a  ranger  to  keep  the  keys  of  the  gates, 
clean  the  ditches,  preserve  the  fences,  and  impound  cattle  trespassing  thereon ;  and,  at  a  court 
held  annually,  made  such  regulations  concermng  their  pastures,  and  the  number  of  cattle  each 
burgess  was  to  turn  on,  and  the  sum  to  be  paid  in  respect  thereof,  which  money,  after 
deducting  the  expenses  of  management  of  the  land,  was  distributed  among  the  burgesses  who 
did  not  turn  on :  Held,  that  the  corporation  were  liable  to  be  rated  to  the  poor,  as  the  bene- 
ficial oocupien  of  these  pastures. 

Upon  an  appeal  by  the  mayor,  aldermen,  and  capital  bui^sses  of  the  borough 
of  Sitdbury,  against  the  poor-rate  of  Ballingdon  in  Essex,  on  the  ground  that 
they  were  rated  for  property  which  they  did  not  occupy,  the  sessions  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court,  on  the  following  case : 

*  Richard  De  Clare,  about  the  year  1250,  granted  certain  pasture  land,  r^qon 
called  Portman^s  Croft,  in  the  hamlet  of  Ballingdon,  to  "  his  burgesses  L  ^^^ 
and  whole  commonalty  of  Sudbury;^*  and  Charles  the  Second,  by  his  charter, 
under  which  the  corporation  now  exists,  confirmed  the  said  grant  to  the  mayor, 
aldermen,  and  burgesses.  This  land  is  inclosed,  and  the  corporation,  consisting 
of  a  mayor,  six  aldermen,  and  24  capital  burgesses,  appoint  and  have  always, 
within  the  time  of  living  memory,  appointed,  a  person  who  is  called  the  ranger 
of  the  commons,  to  keep  the  keys  of  the  gates,  clean  the  ditches,  preserve  the 
fences,  impound  cattle  trespassing,  and  do  other  acts  of  a  similar  description. 
They  have,  during  all  that  time,  at  a  court  called  a  Court  of  Orders  and  Decrees, 
annually  made  such  regulations  concerning  their  commons,  as  they  thought 
proper,  and  given  a  public  notice  of  them  by  the  common  crier;  and  for  the 
year  when  the  rate  in  question  was  imposed,  the  order  declared,  that  every  bur- 
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geae  who  had  a  light  to  turn  on  his  catde  to  feed  on  the  commons,  should  put 
two  head  of  cattle,  and  no  more,  on  Fortman*»  crofl.  It  then  proceeded  to 
appoint  the  day  when  the  cattle  should  he  turned  on,  and  to  fix  the  price  for 
each  head  of  cattle,  which  price  is  always  paid  by  the  freemen  exercising  this 
right,  (who  amount  to  more  than  100)  to  the  treasurer  of  the  corporation.  The 
mayor,  aldermen,  and  capital  buigesses  (being  resident)  enjoy  the  same  right 
upon  the  same  terms,  and  some  of  them  exercised  it  during  the  year  for  which 
the  rate  Vas  made.  The  cattle  are  branded  by  the  ranger  when  turned  on. 
The  whole  of  the  money  thus  paid  to  the  treasurer,  aAer  deducting  the  expenses 
incident  to  the  management  of  the  land,  is  distributed  among  the  poorer  bur- 
*^30l1  E^^^^*  *who  have,  but  do  not,  on  account  of  their  poverty,  exercise  a 
^  right  of  depasturing  cattle*  The  mayor,  aldermen,  and  capitel  bumsses, 
were  rat^  in  their  corporate  capacity,  as  the  occupiers  of  Portman^s  croft;  and 
the  questions  for  the  opinion  of  this  Court  were,  whether  there  was  any  rate- 
able occupation  of  Portman^s  croft;  and  if  there  were,  whether  the  corporation, 
or  the  individuals  who  depastured  their  cattle  upon  it,  were  liable  to  be  rated? 

Walford  (with  whom  was  Brodriek)  in  support  of  the  order  of  sessions, 
after  citing  Rex  v.  Tlu  Trustees  for  the  Burgeeaes  of  Thvkesbury^  13  Eastt 
155,  was  stopped  by  the  Court. 

Knox^  contra.  The  lands  in  respect  of  which  tlie  rate  was  imposed,  are  the 
soil  and  freehold  of  the  corporation,  and  the  whole  of  the  corporation  have  the 
beneficial  occupation  of  them.  Bex  v.  fFaieon,  5  Eaet^  480,  is  a  direct  authority 
upon  this  subject.  The  only  distinction  between  the  two  cases  is,  that  here  the 
corporation  appoints  a  ranger,  who  performs  a  variety  of  services,  all  of  them 
of  an  onerous  nature,  only  as  respects  the  corporation,  such  as  cleaning  the 
ditches,  &c.,  but  beneficial  to  the  individuals  in  the  occupation  of  the  land. 
The  ranger,  though  appointed  and  paid  by  the  corporation,  is  the  servant  of  the 
individuals  who  stock,  and  perhaps  in  strictness,  he  may  be  said  to  be  paid  by 
them,  as  the  price  of  depasturing  the  cattle  is  regulated  by  the  expenses  of  the 
corporation,  of  which  his  charges  and  salary  must  form  a  part.  The  case  of 
*392l  *^*^  ^"  ^^^  7Vu#/ee«  <f  Tewkeebury  is  perfectly  consistent  with  the 
-J  decision  in  Bex  v.  Waiaon.  Lord  EuenborougK,  in  delivering  his  judg- 
ment in  the  former  case,  states,  that  '*the  trustees  of  Tewkesbury  were  not 
bound,  as  in  Bex  v.  Watson^  not  to  take  in  the  cattle  of  strangers,  but  might 
contract  with  any  persons,  by  the  year,  month,  or  week."  They  were  merely 
agisters  of  catde;  a  very  common  mode  of  occupying  land.  Here,  the  owners 
of  the  cattle,  as  a  matter  of  right,  used  the  land,  subject,  indeed,  to  the  stint  that 
is  imposed  at  the  annual  court  They  are  tenants  in  common  with  the  corpo- 
ration in  respect  of  the  fee.  It  cannot  be  argued,  that  an  occupation  by  some 
tenants  in  common  must  be  taken  as  the  occupation  of  all.  Those  who  do  not 
actually  occupy,  stand  in  the  relation  of  landlords  to  the  others.  To  rate  them, 
therefore,  would  be  to  rate  parties  not  liable  under  the  statute.  Officers  in  cor- 
porations are  frequently  allowed  to  have  the  occupation  of  part  of  the  corpora- 
tion property.  They,  and  not  the  corporation,  it  has  been  decided,  must  be 
rated  for  it,  because  the  rate  must  be  laid  upon  the  actual  beneficial  occupier. 
In  these  instances  it  might  be  urged,  if  an  occupation  could  be  in  any  case 
implied,  that,  as  the  occupation  is  idlowed  to  these  officers  for  the  general  benefit 
of  the  corporation,  it  must  be  considered  a  virtual  occupation  of  the  corporation 
in  their  hands.  But  the  present  case  is  still  stronger.  Here  is  a  sum  actually 
paid  by  those  who  occupy ;  it  is  not  a  permissive  occupation  only ;  the  sum  is, 
to  all  intents  and  purposes,  a  rent  for  a  year's  beneficial  occupation.  It  is  not 
to  be  likened  to  the  sale  of  an  aftermath.  There  is  no  other  beneficial  occupa- 
tion by  any  other  parties  during  the  year;  the  land  is  pasture,  and  oidy  used  for 
*30al  *^®  purposes  of  grazing.  It  may  be  more  convenient  to  rate  the  cor- 
-^  poration  in  one  sum  than  so  many  individuals,  but  the  rate  cannot  be 
supported  on  the  grounds  of  convenience  only,  and  it  is  to  be  observed,  that 
mte  were  neaiiy  as  many  individuals  in  the  Huntingdon  case  to  be  rated  as 
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in  the  pTeseiit  There  is  no  difficulty  in  ascertaining  the  number  of  the  indivi- 
duals who  stock,  and  when  ascertained,  what  is  to  distinguish  them  fix>m  other 
tenants  in  common?  It  is  said,  the  corporation  alone  could  maintain  trespass. 
It  seems  to  have  been  the  opinion  of  Lawrence  J.,  in  Eex  v.  Wateon^  that  the 
corporation  of  Huntingdon  could  not  maintain  trespass  afler  the  land  had  been 
so  stinted  out  among  certain  of  the  buivesses. 

Bayley,  J.  I  am  of  opinion  that  the  corporation  were  the  beneficial  occu- 
piers of  the  land  in  question,  and,  consequenUy,  that  the  order  of  sessions  must 
be  confirmed.  We  have  been  pressed  stronj^y  in  the  course  of  the  argument, 
with  the  case  of  Rex  v.  Wateon^  5  East^  480,  but  that  case  differs  from  the 
present  in  two  important  particulars.  There  the  individuals  who  turned  on,  had 
the  exclusive  enjoyment  of  the  land,  for  the  purpose  of  turning  on  their  cattle. 
No  payment  was  made  by  them  to  the  corporation,  but  to  those  resident  bur- 
gesses who  had  the  right  to  stock  and  did  not  exercise  it.  Here,  it  is  clear, 
from  the  facts  stated  in  the  case,  that  the  corporation  retained  the  exclusive 
right  to  the  possession  of  the  land.  They  appoint^d  a  ranger,  he  was  their  ser- 
vant, and  paid  out  of  their  funds ;  his  duty  was  to  keep  the  keys  of  the  gates, 
clean  the  ditches,  ^repair  the  fences,  and  impound  cattle:  all  these  r^og^ 
acts  are  usually  done  by  the  occupiers  of  land.  The  commoners  could  ^ 
not  insist  upon  having  the  keys  fiom  him.  If  the  occupation,  however,  was  in 
them,  they  would  be  entided  to  have  the  control  of  the  gates,  and  they  would 
be  bound  to  do  the  several  acts  in  respect  of  their  occupation,  which  the  corpo- 
ration did  by  tlieir  servant.  The  corporation  received  the  agistmentpmoney 
paid  in  respect  of  the  cattle  turned  on  the  land ;  they  therefore  occupied  the 
land  as  agisters  of  catde.  The  present  case  appears  to  me  to  fall  within  the 
principle  of  the  decision  in  Rex  v.  The  Trueteesfor  the  Burgesses  of  Tewkes- 
bury, 13  East,  155.  The  only  difference  is,  that  there  the  common  was  fed 
by  Uie  cattle  of  strangers,  and  here,  by  the  cattle  of  the  members  of  the  corpo- 
ration. If,  however,  the  exclusive  occupation  of  the  land  is  in  the  corporation, 
the  principle  upon  which  that  case  was  decided  is  applicable  to  the  present* 
There,  an  act  of  parliament  had  vested  the  aftermath  of  a  certain  meadow  in 
trustees,  in  trust  for  the  burgesses  and  principal  householders  of  Teujkesbury^ 
with  power  to  let  the  same  annually  for  the  best  rent,  and,  also  to  let  it  in  pas- 
tures for  cattle,  &c.,  to  different  persons,  at  such  rates  and  subject  to  such  regu- 
lations, as  the  trustees  should  appoint,  or  by  writing  under  their  hands  and  seds, 
to  demise  the  same  for  a  term  of  years ;  the  rents  and  profits,  after  payment  of 
all  charges,  to  be  divided  by  the  trustees  amongst  the  objects  of  the  trust.  The 
trustees  having  let  out  the  aftermath  in  pastures,  at  so  much  per  head,  for 
horses,  catde,  and  sheep,  were  held  to  be  the  occupiers  of  the  land,  and,  con- 
sequently, ^rateable  for  the  same;  The  trustees  were  there  consid-  rfoge 
ered  as  taking  in  cattle  to  agist,  and  particular  stress  was  laid  by  the  ^ 
court  upon  the  circumstance,  that  there  was  no  letting  of  any  definite  portion 
of  the  aftermath.  Now,  in  this  case,  no  definite  portion  of  the  land  is  let  to  any 
one  individual.  The  corporation  do  nothing  more  than  take  in  cattle  to  agist; 
they  do  not  even  know,  in  the  first  instance,  how  many  catde  will  come  in. 
For  these  reasons,  it  seems  to  me,  that  this  case  falls  within  the  principle  of  the 
decision  in  Rex  v.  Tlu  Trustees  for  the  Burgesses  of  Tewkesbury,  and  is  dis- 
tinguishable from  Rex  v.  Watson.  If  it  were  necessary  to  overrule  either  case, 
I  should  adhere  to  the  decision  pronounced  in  the  former  case,  which  seems  to 
me  to  furnish  a  more  reasonable  rule  of  construction  than  Rex  v.  Watson, 

HoLROYD,  J.  This  case  differs  from  Rex  v.  Watson  in  several  particulars. 
In  that  case  it  did  not  appear  that  the  corporation  did  any  acts  upon  the  land. 
The  temporary  ownership  seems  to  have  been  given  up  to  the  three  persons 
mentioned  in  die  case.  Here  the  right  of  soil,  is  in  the  corporation;  they  have 
the  management  of  the  land  by  the  ranger,  their  servant,  who  keeps  the  keys 
of  the  gates,  and  cleans  the  ditches ;  at  die  court  mentioned  in  the  case,  they 
annually  make  regulations  with  respect  to  the  mode  of  enjoyment  of  the  com- 
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moos  by  the  bargesses.    The  money  paid  in  respect  of  the  cattle  turned  on,  is 
reeeived  by  the  corporation,  though  it  be  afterwards  distributed  among  the 
poorer  buTgeraes.     Many  of  these  acts  done  by  them  could  only  be  done  in 
respect  of  their  being  in  possession  of  the  land.     That  is  perfectly  consistent 
^g1  with  the  exercise  of  subordinate  ^rights  by  the  burgesses.     In  respect 
-^  of  any  injury  done  to  the  land  itself,  trespass  would  lie  by  the  corpora- 
tion, but  in  respect  of  any  injury  done  to  the  right  of  common,  the  burgesses 
eoold  only  maintain  an  action  on  the  case.     In  Bex  ▼•  WatBon,  the  part  of  the 
eommon  situated  in  the  parish  of  St*Mary  seems  to  have  been  in  the  exclusive 
occupation  of  the  tliree  persons  mentioned  in  the  case.     The  objection  to  the 
rate  was,  that  those  persons  were  not  rated  for  certain  lands  in  the  parish  of 
Sl  Man/f  over  which  thev  had  commonable  rights,  which  said  land,  in  the 
notice  ot  appeal,  was  stated  to  be  in  the  respective  occupation  of  the  said  three 
persons.     The  case  stated  that  the  mayor,  aldermen,  ice.  of  Huntingdon 
were  the  owners  and  proprietors  of  large  tracts  of  land  within  the  borough, 
used  as  a  common  of  pasture,  and  stocked  by  the  burgesses,  part  of  which 
lands,  viz.  those  mentioned  in  the  notice  of  appeal,  was  in  the  parish  of  St, 
Maty.    Now,  that  part  in  the  parish  of  St.  Mary  was  stated  in  the  notice  of 
appeal,  to  be  in  the  occupation  of  three  persons  named  in  the  case.     Those  per- 
sons appear,  therefore,  to  have  had  the  exclusive  occupation  of  those  lands  at 
the  time  when  the  rate  was  made.     During  that  time  the  corporation  could  not 
do  any  act  upon  the  land ;  they  could  not  maintain  trespass  for  any  injury  done 
to  the  land.     Here  the  possession  is  in  the  corporation,  although  there  be  a 
subordinate  tight  in  others.     There  was  no  letting  of  any  definite  part  of  the 
common  to  the  burgesses,  there  was  no  rent  reserved,  but  merely  something 
paid  for  the  agisting  of  the  cattle.     For  these  reasons  I  am  of  opinion,  that  this 
case  differs  from  tlut  of  Rex  v.  fFatsmii  and  that  the  order  of  sessions  must  be 
affirmed. 

•3d7l  *BEffr,  J.  I  think,  Rtx  v.  TVke  Trusteen  for  the  Burgesses  of 
^  Tewksbury  furnishes  a  more  just  principle  of  construction  than  Rex  v. 
fFatson^  and  I  should  be  disposed  to  overrule  ^e  latter  case,  if  it  were  neces- 
sanr  to  do  so  in  the  present  instance.  If  t^.  occupies  for  the  benefit  of  B,  C, 
and  2>.,  «^.  is  to  be  rated.  Here,  the  corporation  are  the  owners  as  well  as  the 
actual  occupiers  of  the  common,  although  they  occupy  for  the  benefit  of  indi- 
vidual corporators,  viz.,  first,  for  the  benefit  of  the  buigesses  who  put  in  their 
cattle;  and,  secondly,  for  ^e  benefit  of  the  poorer  sort,  among  whom  the 
money  received  is  afterwards  to  be  distributed.  The  burgesses  are  nothing 
like  tenants  in  common ;  they  have  no  interest  whatever  in  the  soil ;  it  is  clear 
that  the  corporation  retained  possession  by  their  officer;  he  could  not  other- 
wise impound  cattle  damage  feasant,  that  being  an  injury  done  to  the  occupier  of 
the  land.  The  corporation  are  even  to  decide  how  many  cattle  each  buigess  is 
to  turn  on.  This  shows  cleariy,  the  right  of  occupation  to  be  in  the  corporation, 
although  the  right  of  turning  on  be  in  dififerent  members.  It  seems  to  me  that 
this  is  not  distinguishable  from  the  case  of  persons  taking  in  cattle  to  agist. 
The  corporation  must  be  considered  as  the  owners,  for  it  is  impossible  to  rate 
any  other  person;  for  before  the  orders  of  the  Court  are  issued,  the  individuals 
who  are  likely  to  have  any  interest  are  unknown. 

Order  of  sessions  affirmed. 


Vol.  vm^— ^, 
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A'  and  B.f  merchants  in  London,  being  applied  to  on  behalf  of  C,  resident  at  Demarara  to  give 
him  a  letter  of  credit  for  30t000{.  to  enable  him  to  purchase  produce  to  load  certain  vessels  for 
the  port  of  London,  and  to  accept  bis  drafts  at  ninety  days'  sight  on  receiving  invoice,  ..  of 
lading,  and  orders  for  insurance  to  the  extent  of  certain  fixed  prices  for  various  kinds  c^  pro* 
duce,  wrote  to  C,  stating  that  they  consented  to  make  the  advances  required  upon  the  terms 
described ;  and  that  upon  receiving  the  documents  before-mentioned,  and  no  irregularity  ap- 
pearing,  they  would  accept  his  drafts  at  the  u$uai  date  to  the  extent  of  30,00tM.  C.  shipped 
produce  to  the  value  of  6001.  on  board  one  veMol,  and  to  the  value  of  16002.  on  board 
another,  and  sent  the  necessary  documents  to  B.  and  C,  and  directed  the  surplus  of  the  pro- 
ceeds of  the  first  cargo  (after  repaying  the  advances  of  A.  and  B.)  should  be  paid  to  6.  in 
London,  and  that  (he  surplus  of  the  second  should  be  held  by  them  to  abide  by  his  fuiar« 
advice.  C.  afterwards  drew  a  bill  upon  A,  and  B.  for  5002.  at  six  months'  sight,  and  did  not 
specify  to  the  account  of  which  cargo  it  was  to  be  charged.  A,  and  B.  refused  to  accept  it,  and 
C.  having  thereupon  brought  an  action  against  them :  Held,  first,  that  C.  was  not  bound  to 
draw  at  90  days,  but  might  draw  at  any  ntual  date,  and  that  six  months  could  not  be  con- 
sidered unusual,  the  jury  not  having  found  it  to  be  so.  Secondly,  that  C.  was  not  bound  to 
specify  to  which  carffo  the  bill  was  to  be  charged ;  for  that,  in  the  absence  of  any  direction  by 
him,  A,  and  B.  might  charge  it  to  either  at  their  election. 

Absumfstt,  to  recover  from  the  defendant,  as  surviying  partner  of  Ckimey 
Barclay^  deceased,  tlie  sum  of  100/.,  paid  by  the  plaint^  upon  a  certain  bUi 
of  exchange  for  500/.,  drawn  by  the  plaintift  upon  the  defendant  and  his  late 
partner,  and  the  damages  which  have  accrued  to  the  plaintiff,  by  reason  of  the 
refusal  of  the  said  defendant  and  Gumty  Barday,  deceased  to  accept  and  pay 
the  full  amount  of  the  said  bill  of  exchange,  when  the  same  became  due  and 
payable;  and,  also  the  further  sum  of  421/.  1«.  lie/.,  the  nett  proceeds  of  55 
puncheons  of  rum,  sold  by  the  defendant  and  G.  B.y  deceased,  on  the  plaintiff^s 
account,  together  with  lawful  interest,  from  the  11th  day  of  October,  1820. 
The  declaration  contained  several  special  counts,  on  promises  to  accept  the  said 
bill  of  exchange,  and  also  counts  for  goods  sold  and  delivered,  and  the  money 
counts.  The  defendant  pleaded  the  genera]  issue,  and  paid  into  court  the 
sum  of  21/.  la,  11{/.,  upon  the  count  for  money  had  and  received,  and  also  gave 
notice  of  set-ofiT.  At  the  trial  before  Abbott^  C.  J.,  at  the  London  sittings  after 
TVimty  term,  1821,  a  verdict  was  found  *for  the  plaintiff,  damages  r#onQ 
525/.,  subject  to  the  opinion  of  the  Court,  upon  the  following  case :  L  ^  ^ 

The  plaintiff  is  a  merchant  in  the  colony  of  Demarara^  and  the  defendant  is 
tlie  surviving  partner  of  Gumeu  Barclay,  deceased,  and  the  said  defendant,  and 
the  said  Gumey  Barclay,  untu  his  decease,  traded  as  merchants,  in  co-partner- 
ship, under  the  firm  of  Barclay  Brothers.  In  the  month  of  September,  1818, 
George  Laing,  who  was  a  correspondent  of  the  plaintiff,  and  carrying  on  trade 
in  London  on  his  own  account,  applied  to  Barclay  Brothers,  and  requested 
them  to  give  the  plaintiff  a  letter  of  credit,  to  the  extent  of  30,000/.,  to  which 
tliey  assented,  and  wrote  the  following  letter  to  the  plaintiff  on  that  occasion, 
bearing  date  London,  September  8d,  1818.  **Mr.  George  Laing,  of  this  city 
has  done  us  the  favor  to  give  us  your  address,  and  has  made  to  us  the  following 
proposition  in  your  behalf,  viz.  that  we  should  give  you  a  letter  of  credit,  to 
the  extent  of  30,000/.,  in  order  to  enable  you  to  purchase  produce,  to  load  for 
this  port  the  TfWiam  Penn^  the  Henry,  and  the  Susan,  now  on  their  voyage 
to  your  colony.  That  we  should  accept  your  drafls  on  us  at  00  days  sight,  on 
receiving  invoice  and  bill  of  lading,  with  orders  for  insurance,  to  the  extent  of 
00/.  per  ton  for  coffee,  28/.  per  ton  for  sugar,  1«.  6d.  per  gallon  for  rum,  and 
1/.  6d,  per  pound  for  cotton;  and  he  directs,  that  the  balance  of  the  proceeds 
of  the  cargoes,  after  deducting  our  advances,  charges,  and  commission,  should 
be  paid  to  him  (George  Laing.)  In  reply  to  this  proposition,  we  hereby  con- 
sent to  make  the  advances  required  upon  the  terms  described,  that  is  to  say,  at 
the  rate  of  90/.  per  ton  British,  for  coffee  (&c.  as  before,)  on  receiving  the  bill 
of  lading,  filled  up  to  our  order,  with  the  particular  freight  specified,  and  accom- 
panied by  an  *order  for  insurance.  On  receiving  these  documents,  r^^f^ 
and  no  irregularity  appearing,  we  shall  accept  your  drafts  at  the  usual  ^ 
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date  to  the  extent  of  36,000/."     The  Suaan^  Henry,  and  WvUiam  Fenn, 
arrived  at  Demarara^  and  the  plaintiff,  afler  having  received  the  said  letter  of 
September  Sd,  1818,  purchased  and  shipped  on  board  the  Suaan  a  quantity  of 
mm  and  coffee.     On  the  15th  oi  January ,  1819,  the  plaintiff  wrote  to  Barclay 
Brothers,  directing  an  insurance  to  be  effected  on  colonial  produce,  to  be  shipped 
in  the  Susan,  to  the  value  of  800/./  and  on  the  23d  of  the  same  month,  for- 
warded to  them  an  invoice  and  the  bill  of  lading  filled  up  to  their  order,  and 
specifying  the  particular  freight     On  the  11th  Febnuury,  1819,  the  plaintiff 
wrote  again  to  Barclay  Brothers,  and  directed  an  insurance  to  be  effected,  to 
the  value  of  1800/.  on  produce,  by  the  ship  Henry,    On  the  26th  of  the  same 
month  the  plaintiff  purchased  and  shipped  on  board  the  Henry  a  quantity  of 
coffee,  sugar,  rum,  and  lancewood  spars,  and  on  the  same  day  wrote  and  sent 
another  letter  to  Barclay  Brothers,  forwarding  an  invoice  thereof,  together  with 
a  bill  of  lading,  filled  up  to  their  order,  bearing  date  the  26th  day  of  February, 
1819,  and  specifying  the  particular  freight  to  be  paid,  and  directinjr  them  to 
hold  the  proceeds,  and  abide  by  his  future  advice.     On  the  4th  March,  the 
plaintiff  drew  upon  Barclay  Brothers  a  bill  of  exchange,  of  which  the  fol- 
lowing is  a  copy.     ^Demarara,  4th  March,  1819.    Six  months  af\er  sight 
of  this  second  of  exchange  Tfirst,  third,  and  fourth  unpaid)  pay  to  G.  Boas,  or 
order  500/,  sterling  value  received,  and  charge  the  same  to  account,  as  advised ;" 
and  on  the  10th  of  the  same  month  advised  them  thereof  by  letter.    On  the 
4th  of  May,  1819,  the  before-mentioned  bill  of  exchange  was  presented  to 
*4011   ^^ofdety  Brothers  for  acceptance,  they  refused  to  accept  it,  and  of 
^  such  refusal  informed  the  plaintiff  by  letter,  dated  11th  May,  1819,  of 
which  the  following  is  an  extract:  *'  We  have  now  to  acknowledge  the  receipt 
of  your  favor  of  the  10th  of  March,  advising  your  drafl  upon  us  to  G.  Roaa, 
Esquire,  for  600/.,  which  has  appeared  for  acceptance,  but,  as  you  have  not  ex- 
plained to  us  on  what  account  it  was  drawn,  and  as  the  adverse  situation  of 
your  brother's  affairs  imposes  the  necessity  of  great  caution  in  our  proceedings, 
we  have  very  reluctantly  yielded  to  the  propriety  of  giving  it  a  refusal."     The 
plaintiff,  on  receiving  this  letter,  made  provision  for  the  bill,  by  shipping  on  board 
the  Alliance,  65  puncheons  of  rum,  and  indorsed  and  forwarded  to  Barclay 
Brothers  the  bill  of  lading  thereof,  together  with  an  invoice,  with  directions  to 
sell  the  same  on  the  plaintifi^s  account,  in  order  that,  with  the  proceeds  thereof, 
they  might  protect  the  said  bill  of  exchange  when  due.     On  the  6th  of  iVovem- 
ber,  1819,  that  bill  having  become  due,  and  payable,  was  presented  to  Barclay 
Brothers,  for  payment,  and  upon  that  occasion  they  paid  400/.  on  acoount,  but 
refused  to  pay  the  remainder.     It  was  in  consequence  protested  for  non-pay- 
ment, and  ultimately  the  plaintiff  was,  in  virtue  of  security  which  he  had  given 
in  the  colony  of  Demarara,  obliged  to  pay  the  remainder  with  damages  and 
chaiges  thereupon.    The  net  proceeds  of  Uie  66  puncheons  of  mm  shipped  on 
board  the  Alliance  was  421/.  Is.  lid. ;  and  the  400/.  paid  by  Barclay  Brothers, 
on  account  of  the  bill  of  exchange,  was  part  of  those  proceeds.    The  case  was 
now  argued  by 

Brougham,  for  the  plaintiff.  Unless  it  can  be  shown  that  the  plaintiff  ne- 
*Ata?  ^^'^  ^6  terms  imposed  upon  him  *by  the  letter  of  credit  written  by 
-^  Harclay  Broiliers,  he  is  clearly  entided  to  recover  in  this  action.  It 
appears  by  the  case,  that  the  bills  of  lading,  invoices,  and  orders  for  insurance 
were  regularly  sent,  and  the  only  semblance  of  irregularity  consists  in  the  bill 
having  been  drawn  at  six  months  sight  instead  of  90  days.  Upon  examining 
the  letter  of  credit,  however,  it  will  be  found  that  this  is  no  irregularity,  for  the 
90  days  are  mentioned  in  that  part  of  it  only  which  speaks  of  the  proposal  made 
by  G.  Lahig;  in  the  undertaking  of  the  defendant  and  his  former  partner,  the 
expression  ^  usual  date'*  is  introduced.  The  plaintiff,  therefore,  was  not  bound 
by  the  letter  to  draw  at  90  days,  and  Barclay  Brothers  could  not  sustain  any 
injury  by  the  extension  of  the  time  to  six  months.  But  even  supposing  that  they 
haid  a  right  to  refuse  acceptance,  they  should  have  given  notice  of  the  ground  of 


172  Laing  v.  Barclay.  H.  T.  1823.  [402 

that  refusal,  and  then  the  plaintiff  might  have  drawn'a  fresh  hill.  Now,  in  their 
letter  of  the  1 1th  of  MtWf  1819,  the  ground  assigned  for  the  rejection  of  the  bill, 
is  the  embarrassment  of  G,  Laing* 8  affairs ;  no  hint  was  given  of  any  irregu- 
larity on  the  part  of  the  plaintiffs. 

Campbellj  contra.  The  plaintiff  was  irregular  in  two  particulars ;  first,  in  not 
stating  on  what  account  the  bill  was  drawn ;  and,  secondly,  in  drawing  at  six 
months  instead  of  90  days.  Three  ships,  mentioned  in  the  letter  of  credit, 
were  to  be  sent  out,  the  Susati,  JETenry,  and  WiUiam  Perm,  The  Susan  was 
first  laden,  and  the  bill  of  lading  sent  to  Messrs.  Barclay  on  the  23d  of  January, 
According  to  the  letter  of  credit,  the  goods  were  to  be  bought  by  the  plaintiff  in 
Demarara,  and  consigned  to  Messrs.  Barclay  in  Lorhdan^  to  reimburse  them- 
selves and  *pay  over  the  surplus  to  G,  Laing^  for  whose  benefit  the  r*^QQ 
speculation  was  entered  into.  [Bayley,  J.  There  is  nothing  to  show  ^ 
that  it  was  for  his  benefit.]  The  first  cargo  was  consigned  to  be  disposed  ol 
according  to  the  original  agreement.  But  afterwards  goods  were  sent  by  the 
Henrys  and  the  plaintiff,  by  letter  of  the  26th  of  February  ^  1810,  directed  that 
the  surplus  of  that  cargo  should  go  in  a  different  course,  viz.  according  to  his 
future  advice.  On  the  4th  of  march,  1819,  the  bill  in  question  was  drawn. 
Messrs.  Barclay  then  had  two  cargoes  in  their  hands  to  be  disposed  of  in  dif^ 
ferent  ways ;  and  the  plaintiff  not  having  stated  upon  account  of  which  he  drew, 
Messrs.  Barclay  knew  not  against  which  they  were  to  charge  the  bill.  That 
this  is  an  important  irregularity,  appears  firom  the  difliculty  which  has  arisen 
from  it.  G.  Laing  has  become  bankrupt,  and  his  assignees  claim  the  proceeds 
of  the  cargo  by  the  Susan  without  allowing  the  amount  of  this  bill.  Drawing 
in  this  manner  was  therefore  a  plain  departure  from  the  original  contract,  and 
absolved  Messrs.  Barclay  from  their  obligation  to  accept.  But,  secondly,  there 
was  irregularities  in  drawing  at  six  mon£s  sight  instead  of  00  days.  The  ex- 
pression *^  usual  date*'  in  the  latter  part  of  the  letter  of  the  3d  of  September^ 
1818,  refers  to  the  00  days  in  the  former  part  of  it;  but,  even  if  that  be  not  so, 
in  order  to  help  the  plaintiff,  tiie  jury  should  have  found  that  six  months  is  the 
usual  date,  and  nothing  of  that  sort  appears  upon  the  case.  If,  indeed,  the  va* 
riance  could  not  possibly  be  injurious,  the  defendant  might  not  be  able  to  avail 
himself  of  this  objection;  but  he  maybe  prejudiced  by  it  in  several  ways. 
Acceptances  at  distant  days  are  discreditable,  and  may  on  that  account  be  inju- 
rious to  a  commercial  house.  But  another  ^injury  may  also  arise  from  rmAnA 
it,  the  letter  written  by  Messrs.  Barclay  was  in  the  nature  of  a  guaran-  ^ 
tee  for  G.  Laing,  and  was  therefore  a  giving  of  credit  to  him  for  90  days. 
Now,  if  the  goods  proved  insufiScient  to  cover  the  advances,  as  soon  as  the  bill 
was  paid,  Messrs.  Barclay  might  have  sued  G,  Laing,  and  therefore,  by  draw- 
ing at  six  months,  the  plaintiff  imposed  upon  them  the  necessity  of  giving  to  G. 
Laing  credit  for  that  period  instead  of  90  days ;  and  if  it  be  considered  that  G. 
Laing  was  not  the  principal  in  this  transaction,  still  the  same  argument  applies, 
for  then  an  extended  credit  would  be  given  to  the  plaintiff  instead  of  his  brother. 
In  either  of  these  ways  the  defendant  may  be  injured  by  the  irregularity  of  the 
plaintiff,  and  was  therefore  justified  in  refusing  to  accept  the  bill  in  question, 
and  the  plaintiff  showed  his  acquiescence  in  that  refusal  by  sending  other  goods 
to  provide  for  the  bill. 

Brougham,  in  reply,  was  stopped  by  the  Court 

Baylet,  J.  It  seems  to  me  quite  clear,  that  our  judgment  should  be  for  the 
plaintiff.  This  was  an  action  against  the  defendant  for  not  accepting  a  bill  of 
exchange  in  pursuance  of  his  contract  so  to  do.  That  engagement  was  con- 
tained in  the  letter  written  by  the  defendant  and  his  late  partner,  on  the  3d  of 
September,  1818,  wherein  they  state,  that  a  proposition  had  been  made  to  them 
by  G.  Laing  on  behalf  of  the  plaintiff,  and  tiiat  they  consent  to  make  the  ad- 
vances required  upon  certain  terms ;  and  that  no  irregularity  appearing,  they 
will  accept  the  plaintiff's  draughts  at  the  usual  date  to  the  extent  of  30,000/. 
On  the  16th  of /anuary,  1819,  tiie  plaintiff  transmitted  to  Messrs.  Barclay  bxi  order 
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*4051  *^  insure  goods  by  the  Susan^  value  80G/.,  and  on  the  SOth  of  the  same 
-J  month  he  sent  the  bill  of  lading  and  invoice;  on  the  11th  of  February ^ 
he  sent  an  order  to  insure  goods  by  the  Henry 9  value  1800/.,  and  on  the  26th 
of  that  month  the  bill  of  huSng  and  invoice  of  those  goods.    The  plaintiff,  there- 
fore, complied  with  the  conditions  imposed  by  the  letter  of  the  3d  of  September^ 
1818,  as  to  bills  of  lading,  invoices,  and  orders  to  insure  upon  goods  to  the  value 
of  2600/.     That  being  so,  on  the  4di  of  March,  1819,  he  draws  the  bill  in 
question  for  500/.,  and  the  question  is,  whether  it  be  such  as  the  defendant  was 
bound  to  accept.    It  was  drawn  at  six  months  and  not  00  days  sight,  and  was 
directed  to  be  chaiged  to  account  as  advised,  without  specifying  to  the  account 
of  which  caigo  it  was  to  be  chaiged.    This  bill  being  presented  for  acceptance^ 
Messrs.  Barclay  reject  it,  and  in  a  letter  of  the  11th  of  May,  1819,  assi^  the 
following  reasons,  '*as  you  have  not  explained  to  us  on  ¥aiat  account  it  was 
drawn,  and  as  the  adverse  situation  of  your  brother's  affairs  imposes  the  necessity 
of  great  caution  in  our  proceedings,  we  have  very  reluctandy  yielded  to  the  pro- 
priety of  giving  it  a  reiusal."     No  objection  was  then  made  to  the  six  months 
fight;  and  the  situation  of  O,  Laing*8  afi'airs  has  not  been  urged  to-day;  the 
ooly  ground,  therefore,  stated  in  that  letter  for  rejecting  the  bill,  and  still  relied 
upon  by  the  defendant,  is  that  the  account  whereupon  it  was  drawn,  was  not 
specified.     Now,  the  defendant  and  his  late  partner  had  at  that  time  the  bills  of 
lading  of  the  goods  shipped  on  board  both  the  Sitsan  and  the  Henry,  and  might 
therefore  chaige  the  bill  in  question  to  the  account  of  either  of  those  caigoes  at 
•4061  ^^^  election,  or  they  might  have  written  to  the  plaintiff  for  further  *direc^ 
-'  tions.    The  usage  of  trade  might  perhaps  make  it  necessary  for  the 
drawees  to  write  and  enquire,  but  the  law  certainly  does  not,  under  such  cir- 
cumstances, absolve  them  altogether  from  the  obligation  to  accept.    But  it  is 
uiged  in  the  second  place,  that  the  extension  of  the  time  that  the  bill  was  to  run, 
was  an  irregularity,  and  that  the  defendant  may  now  insist  upon  that  as  a 
defence,  although  it  was  not  mentioned  in  tlie  first  instance.    If,  indeed,  the 
original  letter  had  said,  that  the  bills  should  be  drawn  at  00  days  and  no  other 
date,  there  might  have  been  some  weight  in  that  aigument,  but  unless  it  can  be 
rendered  quite  clear  that  such  was  the  understanding  of  the  parties,  the  objection 
will  not  prevail.    Now  it  appears,  that  00  days  was  the  time  proposed  by  G. 
Laing  on  behalf  of  the  plaintiff,  and  the  defendant  answers,  that  he  will  accept 
at  the  usual  date.    If  six  months  had  been  unusual,  the  jury  might  have  found 
it  to  be  so.     But  as  they  have  not  so  found  it,  and  as  the  defendant  himself  did 
not  at  first  make  this  objection,  we  are  well  warranted  in  saying  that  it  is  not  an 
unusual  date.     One  observation  made  by  Mr.  Campbell  at  first  produced  a  con- 
siderable impression,  viz.  that  the  extended  date  might  delay  a  suit  against  the 
plaintiff,  and  that,  in  the  mean  time,  he  might  become  insolvent,  and  in  that 
point  of  view  it  might  be  injurious  to  the  acceptors.     But  taking  all  the  circum- 
stances into  consideration,  it  is  quite  manifest  that  Messrs.  Barclay  meant  to 
accept  the  plaintiffs  biUs  on  the  security  of  money  or  produce  in  hand,  to  answer 
the  amount  of  them,  and  not  upon  the  personal  security  of  either  the  plaintiff  or 
his  brother  G.  Laing^    So  that  it  could  not  be  injurious  to  the  defendant  to 
accept  bills  at  six  months  instead  of  90  days.     Both  the  objections  reUed  upon 
« .  _-.   *are  therefore  unavailing,  and  the  plaintiff  is  entiUed  to  retain  the  vexdict 
^  which  has  been  found  in  his  favor. 
HoLHOYD  and  Best  Js.  concurred. 

Postea  to  the  plaintiff. 
p2 


174  Hall  v.  Smith.  H.  T.  1823.  [401 


HALL  V.  WILLUM  SMITH. 

Where  a  promiaeory  note,  beginninff  "  I  promite  to  pay,**  vaa  aigned  by  one  member  of  a  firm 
for  himself  and  hia  partnera :  Held,  that  the  party  aigning  was  aeveraliy  liable  to  be  aued  upon 
the  note. 

Assumpsit  by  the  bearer  of  ten  promissory  notes  for  1/.  each,  against  the 
defendant  as  the  maker.  The  notes  were  all  in  the  following  form,  and  signed 
by  the  defendant.  **I  promise  to  pay  the  bearer  on  demand,  1/.  value  received. 
Southampton,  the  24th  day  of  March,  1818.  For  TF.  Smith,  W.  P.  Smith, 
and  W.  B.  Taylor,  W.  Smith."  The  said  W.  Smith,  W.  P.  SmUh,  and  W. 
J?.  Taylor,  were  at  the  time  of  making  the  said  notes,  bankers  and  copartners. 
The  defendant  pleaded  in  abatement,  that  the  promises  were  made  jointly  with 
W,  P.  Smith  and  W.  R,  Taylor,  and  not  by  the  defendant  alone,  and  issue 
thereon.  At  the  trial  before  Burrough  J.,  at  the  last  Slimmer  assizes  for  the 
county  of  Southampton,  a  verdict  was  found  for  the  plaintiff  for  10/.  damages, 
subject  to  the  opinion  of  this  Court  as  to  the  several  liability  of  the  defen&nt 
on  the  foregoing  notes.     The  case  was  now  aigued  by, 

Seltoyn,  for  me  plaintiff.  The  word  /  being  mtroduced  at  the  commencement 
of  this  note,  it  must  be  construed  as  if  each  parmer  had  severally  signed  his  name. 
If  it  had  been  intended  to  create  a  joint  '^liability  only,  the  pronoun  we  r«^f»a 
should  have  been  used  instead  of  /.  Then  the  instrument  would,  upon  ^ 
the  face  of  it,  have  been  joint,  and  not  joint  and  several.  Here,  the  defendant 
signed  his  name  individually  for  himself  as  well  as  for  the  others.  Tliere  has 
not  been  any  express  decision  upon  this  point,  but  there  are  several  cases  in 
some  degree  bearing  upon  it.  In  March  v.  Ward,  Peake^a  N.  P.  C.  130,  the 
note  began,  '*I  promise  to  pay,"  and  was  signed  by  two  persons;  an  action 
was  brought  against  one;  and  Lord  Kenyon  said,  '*The  letter  /applies  to  each 
severally ;"  which  is  also  true  in  this  case.  And  the  same  may  be  collected 
from  Clark  v.  Blackstock,  HoWs  N,  P.  Bep.  474,  and  Lord  Galway  v. 
Matthew,  1  Camph*  403,  according  to  which  latter  authority  we  might,  in  the 
present  case,  have  sued  all  the  parties  jointly  or  any  one  severally.  So,  in 
Sayer  v.  Chaytor,  1  Lutw.  696,  which  was  an  action  acainst  one  of  several 
persons  who  had  executed  a  bond,  the  form  of  it  being  omigo  me;  it  was  held 
several  as  well  as  joint. 

Bavley,  contra.  The  contract,  as  far  as  the  defendant's  partners  are  con- 
cerned, is  certainly  joint,  and  therefore  must  be  joint  as  to  him,  for  his  signature 
cannot  have  one  operation  as  to  them,  and  another  as  to  himself.  The  signa- 
ture being  in  his  own  name  for  three  persons,  is  joint  only,  for  he  had  authority 
to  bind  them  as  partners,  but  not  as  individuals.  Again,  if  the  party  signing  be 
severally  liable,  the  signing  clerks  to  the  bank  of  England  may  be  made 
responsible  for  all  the  notes  issued  with  their  signatures.  In  Lord  Galway  v. 
Matthew  it  was  held,  that  a  note  signed  in  the  same  way  as  the  present  formed 
a  joint  contract. 

*Bayley,  J.  In  pronouncing  judgment  for  the  plaintiff,  we  shall  not  r^^^g 
give  to  the  note  any  different  effect  from  that  which  it  appears  upon  the  ^ 
face  of  it  to  have.  The  words  used  are  *'  I  promise  to  pay,"  and  it  is  signed 
by  the  defendant.  What  then  is  the  import  of  those  words  ?  Surely  that  W. 
Smith  promises.  It  is  true,  that  he  promises  for  himself  and  others,  but  he 
alone  promises.  Now  there  are  many  cases  where  a  party  entering  into  a  con- 
tract in  his  own  name,  on  behalf  of  others,  may  be  sued,  or  those  for  whom  he 
contracts  may  be  sued,  and  e  converao,  an  agent  may  sue,  or  the  parties  bene- 
ficially interested  may  sue.  If  any  hardship  arise  from  this  construction,  it 
might  have  been  avoided  by  introducing  the  pronoun  we  instead  of  /;  and  on 
the  other  hand,  a  great  difficulty  may  be  imposed  upon  the  plaintiff  if  he  be 
compelled  to  sue  all ;  for  then  he  would  be  bound  to  prove  the  partnership  of 
all  tlie  parties,  whereas  in  this  action  it  is  sufficient  to  prove  the  handwriting  of 
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the  defendant  The  cases  of  March  v.  Whrd^nd  Clark  v.  Blackstockf  import 
that  the  word  /  creates  a  several  promise  by  each  party  that  signs,  and  here  a 
fortiori  that  must  be  the  effect  of  it,  for  the  party  sued  is  the  only  person  who 
actually  made  the  promise.     The  plaintiff  is  therefore  entitled  to  recover. 

HoLROTD,  J.  It  is  not  necessary  to  decide  that  the  defendant  could  make  a 
several  note  for  each  partner ;  this  is  cleaiiy  a  several  promise  by  the  party 
actually  signing. 

Best,  J.  concurred. 

Postea  to  the  plaintiff. 


•410]   VYVYAN  t?.  ARTHUR,  Administratrix  of  N.  D.  ARTHUR,  deceased 

A.  being  wemed  in  fee  of  a  mill  and  of  certain  lands,  granted  a  lease  of  the  latter  for  vears,  the 
lessee  yielding  and  paying  to  the  lessor,  bis  heirs  and  assigns,  certain  rents,  and  doing  ccr* 
tain  suits  and  services ;  and  also  doine  suit  to  the  mill  of  the  lessor,  bis  heirs  and  assigns,  by 
grinding  all  such  com  there  as  should  grow  upon  the  demised  premises.  The  lessor  after* 
wards  devised  the  mill  and  the  reversion  of  the  demised  premises  to  the  same  person :  Held« 
that  the  reservation  of  the  suit  to  the  mill  was  in  the  nature  of  a  rent,  and  that  the  implied 
covenant  to  render  it  resulting  firom  the  reddendum^  was  a  covenant  (hat  run  with  the  land 
as  long  as  the  ownership  of  the  mill  and  the  demised  premises  belonged  to  the  same  person, 
and  consequently  that  the  assignee  of  the  lessor  might  take  advantage  of  it. 

Covenant  by  the  devisee  of  the  lessor  against  the  administratrix  of  the  lessee. 
The  declaration  stated,  that  at  the  time  of  making  the  lease  Thomas  Vyvyan  the 
lessor  was  seised  in  fee  of  the  demised  tenements  with  the  appurtenances,  and 
abo  of  a  certain  mill;  and  being  so  seised,  on  the  24th  Jtine,  1779,  by 
indenture  demised  to  N.  D.  Arthur^  his  executors,  administrators,  and  assigns, 
a  dose  of  land  toffether  with  certain  common  of  pasture  in  the-  indenture 
described.  Habendum  for  99  years,  if  three  persons  therein  mentioned  should 
so  long  live,  yielding  and  paying  to  the  lessor,  his  heirs  and  assigns,  certain 
rents,  sums  of  money,  payments,  and  returns ;  and  also  doing  certain  suits  and 
services  in  the  indenture  mentioned ;  and  also  doing  suit  to  the  mill  of  the  said 
'Fhonuu  his  heirs  and  assigns,  called  Drtgamert  mill,  by  grinding  all  such 
com  there  as  should  grow  in  or  upon  the  dose  thereby  demised  during  the 
term.  The  declaration  then  stated  Uie  entry  of  the  lessee,  and  that  the  lessor 
being  seised  in  fee  of  the  reversion  of  the  demised  premises,  by  his  will  devised 
the  same,  and  also  the  said  mill  unto  three  persons  in  the  will  mentioned,  their 
heirs  and  assigns,  to  the  use  of  the  plaintiff  for  his  life ;  that  the  lessor  died  ; 

*4ll1  ^^^  ^^^  ^^  ^^^^  ^^  ^^  statute  made  for  ^transferring  uses  into  posses- 
^  sion,  the  plaintiff  became  seised  of  the  reversion  in  the  demised  pre- 
mises and  of  the  mill  for  the  term  of  his  life ;  that  the  lessee  died  intestate 
during  the  continuance  of  the  term ;  and  that  administration  was  duly  granted 
to  the  defendant;  and  that  one  of  the  persons  for  whose  life  the  lease  was 
granted  was  still  living.  Breach,  that  after  the  plaintiff  became  seised  of  the 
reversion  of  the  demised  premises  and  of  the  mill,  and  during  the  lifetime  of  the 
lessee,  com  grew  upon  the  demised  premises  which  ought  to  have  been  ground 
at  the  mill ;  yet  the  lessee  in  his  lifetime,  and  the  defendant  since  his  death,  did 
not  do  suit  to  the  mill  of  the  plaintiff,  by  grinding  there  the  com  so  grown  upon 
the  demised  premises,  but  wholly  neglected  so  to  do.  To  this  declaration  there 
was  a  ceneral  demurrer. 

F.  PoUockt  in  support  of  the  demurrer.  This  is  not  a  covenant  which  rans 
with  the  land,  for  it  does  not  affect  the  nature,  quality,  or  value  of  the  thing 
demised.  In  Spencer^ a  case,  5  Rqi,  16,  it  is  laid  down,  that  if  the  lessee  cove- 
nant for  him  and  his  assigns,  to  build  a  house  upon  the  land  of  the  lessor  which 
is  no  parcel  of  the  demise,  or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a 
stranger,  it  shall  not  bind  the  assignee  because  it  is  merely  collateral,  and  in  no 
mamier  touches  or  concerns  the  thing  that  was  demised  or  assigned  over;  and 
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therefore,  the  assignee  cannot  be  charged  with  it  no  more  than  any  other 
stranger.  Now,  here  the  act  required  to  be  done,  is  to  be  done  upon  land  of 
the  lessor,  which  is  no  parcel  of  the  demise.  In  Balfy  v.  Wdls^  3  Hlig. 
25.  WUm.  Notes,  344.  a.  C,  the  lessee  of  tithes  covenanted  not  to  let  any  of 
the  'farmers^  of  the  parish  have  any  part  of  the  tithes;  and  this  was  r«^|o 
held  to  be  a  covenant  running  with  the  land,  expressly  on  the  ground,  ^ 
that  the  thing  to  be  done  concerned  the  thinff  demised,  and  tended  to  support 
and  preserve  the  estate  of  tithes  in  kind.  In  rtmon  v.  Smith,  6  Bam.  Sf  ^.\. 
a  covenant  to  insure  against  fire  premises  situated  within  the  weekly  bills  of 
mortality,  was  held  to  be  a  covenant  which  runs  with  the  land,  because,  by  the  14 
G.  3.  c.  78.,  the  landlord  was  entitled  to  have  the  sum  insured  laid  out  in  rebuilding 
the  premises,  and  therefore,  that  it  was  equivalent  to  a  covenant  to  lay  out  the 
money  in  rebuilding  the  premises.  In  the  Mayor  of  Congicton  v.  Pattuoriy  10 
£a8t,  130,  the  lessee  covenanted  not  to  hire  persons  to  work  in  the  mill  who  were 
settled  in  other  parishes  without  a  certificate ;  and  it  was  held  not  to  be  a 
covenant  running  with  the  land,  although  by  possibility  it  might  affect  the  value 
of  the  land  by  creating  a  greater  number  of  Uie  poor.  In  Pw^rey^a  case,  Moore, 
243,  Godb,  120,  the  covenant  was,  that  the  lessee  of  a  tavern  should  account 
monthly  to  the  lessor  for  the  wine  which  he  sold,  and  should  pay  unto  him  so 
much  money  for  every  ton  sold;  and  it  was  the  better  opinion  of  the  court,  that 
it  was  not  a  covenant  running  with  the  land  or  reversion,  but  was  a  collateral 
thing,  and  did  not  pass  to  the  assignee  of  the  lessor.  This  doing  suit  to  the 
mill  is  not  in  the  nature  of  rent,  for  rent  is  incident  to  the  reversion.  Now 
here,  if  the  original  lessor  had  parted  with  his  property  in  the  mill,  the  doing 
suit  at  the  mill  would  be  a  service  due  to  the  owner  of  Uie  mill,  and  not  to  tlie 
owner  of  the  reversion  of  the  demised  premises. 

*Gaaelee,  contra.  The  doing  suit  at  the  mill  is  in  the  nature  of  rent,  r«^|q 
and  may  have  been  reserved  in  lieu  of  an  additional  rent.  It  is  more  ^ 
connected  with  the  land  than  a  money  rent;  for  the  produce  of  the  land  itself 
is  to  be  taken  to  the  lessor's  mill,  and  he  is  to  derive  a  profit  out  of  it.  The 
case  from  the  Fear  Book  of  the  42  Ed,  3.  3,  is  expressly  in  point.  That  case 
is  thus  stated  in  Spencer* a  case,  5  Coke  IS.  *<  Grandfather,  father,  and  two 
sons;  the  grandfather  was  seised  of  the  manor  of  D.,  whereof  a  chapel  was 
parcel:  a  prior,  with  the  assent  of  his  convent,  by  deed  covenanted  for  him  and 
his  successors  with  the  grandfather  and  his  heirs,  that  he  and  his  convent  would 
sing  all  the  week  in  his  chapel,  parcel  of  the  said  manor,  for  the  lords  of  the 
said  manor  and  his  servants,  &c.  The  grandfather  did  enfeoff  one  of  the  manor 
in  fee,  who  gave  it  the  younger  son  and  his  wife  in  tail ;  and  it  was  adjudged 
that  the  tenants  in  tail,  as  terre  tenants,  (for  the  elder  brother  was  heir,)  should 
have  an  action  of  covenant  against  the  prior;  for  the  covenant  is  to  do  a  thing 
which  is  annexed  to  the  chapel,  which  is  within  the  manor,  and  so  annexed  to 
the  manor  as  it  is  there  said.  But  if  such  covenant  were  made  to  say  divine 
service  in  the  chapel  of  another,  there  the  assignee  shall  not  have  an  action  of 
covenant;  for  the  covenant  in  such  case  cannot  be  annexed  to  the  chapel, 
because  the  chapel  doth  not  belong  to  the  covenantee,  as  it  is  adjudged  in  2 
H,  4.  6.  b.  But  there  it  is  agreed  that,  if  the  covenant  had  been  with  the 
lord  of  the  manor  of  D,  and  his  heirs,  lords  of  the  manor  of  D.  and  inhabit- 
ants therein,  the  covenant  shall  be  annexed  to  the  manor,  and  there  the  terre 
^tenant  shall  have  action  of  covenant  without  privity  of  blood.*'  (He  r^^jj 
was  then  stopped  by  the  Court.)  ^ 

Baylby,  J.  I  am  of  opinion  that  this  is  a  covenant  which  runs  with  the  land, 
so  as  to  entitle  the  assignee  of  the  reversion  to  maintain  this  action,  which  is 
brought  against  the  defendant,  not  as  assignee,  but  as  personal  representative 
of  the  lessee.  An  action  at  the  suit  of  the  assignee  of  the  reversion  is  main- 
tainable in  some  cases  at  common  law ;  in  others,  under  the  statute  of  the  32 
Hen^  8.  I  raiher  think  that  this  case  belongs  to  the  former  class.  The 
lease  contains  a  reddendum^  and  whatever  services  or  suits  are  thereby 
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resenred  partake  of  the  character  of  rent.  Now,  one  of  the  services  to  be  ren* 
dered  to  the  lessor  in  this  case  is,  that  the  lessee  shall  grind  all  the  com  grown 
upon  the  demised  premises  at  the  lessor's  mill.  It  is  troe  that  rent  goes 
with  the  reversion  of  the  land  in  respect  of  which  it  is  reserved.  But  in 
this  case,  at  the  time  of  granting  d)e  lease,  the  lessor  was  seised  in  fee  of 
the  mill,  as  well  as  of  the  reversion  of  tlie  premises  devised ;  and,  therefore, 
so  long  38  the  property  in  the  mill  and  the  reversion  of  the  demised  premises 
continued  to  be  in  the  same  person,  the  suit  to  the  mill  would  continue 
to  be  a  suit  due  to  the  owner  of  the  reversion  of  the  devised  premises, 
and  would,  therefore,  in  that  respect,  be  in  the  nature  of  a  rent  It  is  by 
no  means  unusual  for  the  owner  of  a  mansion  and  estate  to  stipulate  with  hu 
tenants  that  they  should  cany  coals  to  his  mansion,  and  perform  other  similar 
services,  as  long  as  the  ownership  of  the  mansion  and  the  estate  continues 
in  the  same  person,  those  services  are  in  the  nature  of  rent,  to  be  rendered 
*4151  ^  ^^^  reversioner  of  the  lands  demised.  Now,  *here,  the  plaintifTis  the 
-^  reversioner  of  the  thing  demised,  and  also  owner  of  the  mill.  In  the 
case  cited  from  the  42  Ed.  3,  the  prior  and  his  successors  took  no  interest  in 
ihe  land,  yet  the  covenant  to  sing  in  the  chapel  was  held  to  run  with  the  land. 
Here  the  covenantor  is  tenant  of  land  to  the  covenantee,  and  the  suit  to  be 
done  to  the  mill  is  in  respect  of  the  land  demised.  It  is  not  necessary  for  us  to 
decide  what  the  case  would  be  if  the  ownership  of  the  land  demised  and  the 
mill  had  been  severed.  Here  the  lessor  continued  owner  of  the  reversion  of  the 
demised  premises  and  of  the  mill  from  the  time  of  granting  the  lease  till  the 
time  of  his  death,  and  the  plaintiff,  as  his  devisee,  then  became  entitled  to 
both,  and  now  continues  so.  My  judgment  is  founded  entirely  on  the  unity  of 
title  to  the  reversion  of  the  land  demised  and  to  the  mill. 

HoLROTD,  J.  The  case  cited  from  the  Yearbooks  of  the  42  Edw,  3,  seems 
to  me  to  govern  the  present,  and  is  mnch  stronger.  I  think  this  is  a  covenant 
running  with  the  land  at  common  law.  Here  the  close  was  leased  to  the  lessee, 
his  executors,  administrators,  and  assigns,  yielding  the  rents,  and  doing  the  suits 
and  services  therein  mentioned.  The  suits  and  services  are  to  be  rendered  by 
the  lessee,  his  executors,  administrators,  and  assigns,  to  whom  the  lands  are 
leased ;  and  this  suit  is  to  be  rendered  to  the  mill  of  the  lessor,  his  heirs  and 
assigns ;  so  that  it  appears  to  have  been  the  intention  that  the  assignees  of  the 
lessor  and  lessee  should  be  bound,  for  they  are  expressly  named,  and  that  suit 
should  be  done  to  the  mill  as  long  as  it  continued  to  be  the  property  of  the 
lessor,  his  heirs  or  assigns.  It  has  been  said,  that  the  thing  to  be  done  does 
"'4161  °^^  a^ect  *the  land.  But  it  affects  the  profits  of  the  land,  and,  generally 
^  speaking,  they  are  considered  the  same  thing  as  the  land  itself;  for  if 
the  lessee  in  this  case  had  had  a  mill  of  his  own,  he  would  still  have  been 
bound  to  grind  the  corn  grown  upon  the  demised  premises  at  the  lessor's  mill, 
and  the  price  paid  for  the  grinding  of  such  com  would  be  in  the  nature  of  a 
varying  rent  to  the  lessor,  and  a  deduction  from  the  profits  of  the  lessee.  But 
it  is  said  that  as  the  thing  required  to  be  done  by  the  covenant  is  not  to  be 
done  upon  tlie  land  demised,  but  upon  other  land  which  might  or  might  not 
continue  to  be  the  land  of  the  lessor,  it  does  not,  therefore,  respect  the  land 
demised,  and,  consequently,  that  the  assignee  cannot  take  advantage  of  the 
covenant.  I  am  of  opinion,  however,  that  inasmuch  as  the  thing  to  be  done  is 
to  be  done  at  a  mill  which  belonged  to  the  lessor  at  the  time  of  making  the 
lease,  and  which  has  always  continued  to  belong  to  the  owner  of  the  reversion 
of  the  land  demised,  that  the  covenant  to  be  implied  from  the  reddendum  is  in 
the  nature  of  a  covenant  to  render  a  rent,  and,  consequently,  that  it  is  a  cove- 
nant that  runs  with  the  land.  It  is  said,  that  it  is  not  in  the  nature  of  a  rent, 
because  it  will  not  follow  the  reversion,  for  if  the  property  in  the  mill  and  the 
reTerskm  of  the  demised  premises  became  severed,  the  service  must  be  rendered 
to  the  owner  of  the  mill,  and  not  to  the  owner  of  the  reversion  of  the  demised 
pzemises.    As  long,  however,  as  Ihe  mill  and  the  reversion  of  the  demised 
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premises  belong  to  the  same  person,  the  suit  to  the  mill  is  a  service  to  be  ren- 
dered to  the  reversioner  of  the  demised  premises;  and  so  long,  therefore,  it 
would  follow  the  reversion,  and  in  that  respect  partake  of  tlie  nature  of 
rent.  Now  here,  at  the  time  of  granting  the  lease,  *the  lessor  was  r^Au 
seised  in  fee  of  the  land  demised,  and  of  the  mill,  and  continued  so  L 
seised  of  the  latter,  and  of  the  reversion  in  the  former,  until  his  death,  when  his 
interest  in  both  vested  in  the  plaintiff,  as  devisee.  From  the  time  of  granting 
the  lease  to  the  present  time,  the  grinding  of  the  com  at  the  mill  was  in  the 
nature  of  a  rent  to  the  reversioner,  issuing  out  of  and  rendered  in  respect  of  the 
demised  premises.  For  these  reasons,  it  appears  to  me  that  the  assignee  may, 
under  the  circumstances,  take  advantage  of  the  covenant,  and,  consequently, 
that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Best,  J.  I  am  of  the  same  opinion.  Here,  the  reversion  of  the  land  de* 
mised,  and  the  property  in  the  mill,  belonged  to  the  lessor  during  his  life,  and 
at  his  death  passed  to  his  devisee,  and  they  now  continue  united  in  him.  At 
all  times,  therefore,  the  grinding  of  the  com  at  the  mill  in  question  was  in  the 
nature  of  a  rent-service  to  the  owner  of  the  reversion  of  the  demised  premises. 
The  general  principle  is,  tliat  if  the  performance  of  the  covenant  be  beneficial  to 
the  reversioner,  in  respect  of  the  lessor's  demand,  and  to  no  other  person,  his 
assignee  may  sue  upon  it ;  but  if  it  be  beneficial  to  the  lessor,  without  regard  to 
his  continuing  owner  of  the  estate,  it  is  a  mere  collateral  covenant,  upon  which 
the  assignee  cannot  sue.  I  think  that  the  performance  of  the  covenant  in  this 
case,  in  the  events  that  have  occurred,  would  always  have  been  beneficial  to  the 
owner  of  the  reversion  of  the  demised  premises,  and  to  no  other  person,  and, 
therefore,  that  it  is  a  covenant  which  mns  with  the  land. 

Judgment  for  the  plaintiff. 


•EDMEADS  et  al  v.  NEWMAN.  [MIS 

A,  i>  Co,  and  B.  <^  Co.  respectively  carried  on  the  busineas  of  bankers  at  Maidstone.  B. 
^  Co.  became-banknipts ;  and  at  the  time  of  their  act  of  bankruptcy  the  two  bonks  held 
notes  and  other  secnhiies  of  each  other  to  nearly  the  same  amount.  The  provisional  assignee 
oiB.  (J*  Co.,  knowing  that  fact,  presented  and  obtained  payment  of  the  notes  of  ^.  <^  Co., 
partly  at  their  bank,  and  partly  at  the  house  of  their  aaents  in  London,  who  were  ignorant  of 
the  Situation  in  which  the  parties  stood :  Held,  that  A.  <{•  Co.  might  recover  the  amount  so 
received,  in  an  action  for  money  had  and  received  against  the  provisional  assignee. 

Assumpsit  by  the  plaintiffs,  to  recover  the  sum  of  1000/.,  as  money  had  and 
received  by  the  defendant  for  their  use.  Plea,  the  general  issue.  At  the  trial, 
at  the  London  sittings  after  Michadmaa  term,  in  the  year  of  our  Lord  1816, 
before  Lord  JSllenborough,  C.  J.,  the  plaintiff  was  nonsuited,  under  his  lord- 
ship's direction ;  but  in  the  following  term  a  rule  niai  was  obtained  for  a  new 
trial,  and  on  showing  cause,  the  court  directed  the  facts  to  be  stated,  for  the 
opinion  of  the  court,  upon  the  following  case.  The  plaintiffs,  long  previously 
to  and  on  the  6th  of  March,  1816,  carried  on  the  business  of  bankers,  in  co- 
partnership, at  MaicUtone,  in  Kent,  under  the  firm  of  the  "  Maidstone  Bank/* 
Previously  to  the  17di  February,  1816,  Edward  Penfold,  John  Springet,  and 
WtUiam  Margesaon  Penfold,  carried  on  the  business  of  bankers,  in  copartner- 
ship, at  Maidstone  aforesaid,  under  the  style  and  firm  of  the  ^  Kentish  Bank  ;'* 
ana  on  the  said  17th  February,  1816,  their  partnership  was  dissolved,  and 
notice  was  inserted  in  the  London  Gazette,  and  Maidstone  paper  of  the  20th 
of  that  month ;  and  the  said  plaintiffs  were  acquainted  with  this  notice  on  or 
about  the  same  day.  From  such  dissolution  until  the  7th  of  March,  1816,  the 
business  of  the  Kentish  bank  was  carried  on  under  the  same  style  of  the  Kentish 
Bank.  Messrs.  Penfold  did  not  issue  any  new  notes,  but  continued  to  re-issue 
and  receive  in  payment  the  notes  which  had  been  previously  issued  in  tlie  names 
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*4101  o^  ^^1"^^^  >nd  ^^*  Springein  *The  said  Mmdstone  and  Kentish 
^  banks  respectively  for  many  years  previously  to  and  also  after  the  dis- 
solution of  tlie  said  partnership,  continually  until  Messrs.  Penfold  stopped  pay- 
ment, as  hereinailer  mentioned,  daily  exchanged  the  checks  and  drafls  which 
they  held  upon  each  other,  they  did  not  receive  the  balance  in  favor  of  the  one 
bank  in  a  payment,  but  if  the  checks  and  drafts  held  by  one  of  the  banks  exceeded 
the  amount  of  the  checks  and  drails  held  by  the  other,  it  was  the  practice  of  the 
bank  from  which  the  balance  was  payable  to  deliver  to  the  other  a  memoran- 
dum of  exchange,  to  be  produced  and  allowed  upon  the  next  general  exchange 
of  their  respective  promissory  notes,  checks,  and  drafts,  which  they  held  upon 
each  other.  Such  general  exchange  was  made  usually  once,  and  if  the  balance 
was  thought  great,  twice  and  three  times  in  every  week ;  and  if,  upon  such 
general  exchange,  the  balance  in  favor  of  either  bank  exceeded  100/.,  such  bal- 
ance was  immedktely  paid,  either  by  a  draft  or  bill  on  London^  to  the  bank 
to  whom  the  balance  was  due ;  but  if  the  balance  did  not  exceed  100/.,  in  that 
case,  a  memorandum  of  exchange  was  given  in  the  same  manner  as  upon  the 
daily  exchange  of  checks  and  drafts,  to  be  produced  and  allowed  upon  the 
next  general  settlement.  On  the  6th  March,  1816,  Messrs.  Bamabottom  4* 
Co.f  Sie  London  agents  of  Messrs.  PerMd^  stopped  payment,  and  Messrs.  Fen- 
fiM  continued  to  pay,  during  the  usual  baidung  hours  of  that  day,  but  did  not 
open  the  bank  on  the  following  morning,  or  afterwards.  On  the  evening  of  the 
6th  oi  March,  Messrs.  Fenfaid  had  verbal  information  of  the  stoppage  of  Messrs. 
JiaiMbottom.  At  the  close  of  the  banking  business  on  that  day,  the  situation 
*420l  ^^  ^^  Kentish  bank  with  the  plaintiffs  *wa8  as  follows : — ^The  Kentish 
^  bank  held  securities,  received  after  the  1st  of  March^  to  the  amount  of 
703/.  The  plaintiffs  held  various  securities,  upon  the  Kentish  bank,  to  the 
amount  of  296/.,  and  notes  of  Messrs.  Fenfold,  Springet,  fy  Fer^old^  to  the 
amount  of  420/.,  amounting  together  to  725<. ;  sdl  which  securities  and  notes 
were  received  by  the  plaintiffs  after  the  17th  oi  February^  1816.  On  the  12th 
of  March^  1816,  Messrs.  Fenfold  committed  an  act  of  bankruptcy,  upon  which 
a  commission  was  issued  against  them,  and  they  were  declared  bankrupts. 
Springety  however,  having  about  a  fortnight  afterwards  also  committed  an  act 
oi  bankruptcy,  the  first  commission  was  superseded,  and  another  was  awarded 
against  him  and  Messrs.  Fer^old  jointly,  which  was  in  prosecution  at  the  time 
when  the  action  was  brought.  The  defendant  having  been  appointed  provis- 
ional assignee  under  that  commission,  went  down  to  Maidstone^  on  the  9th 
oi^pril^  1816,  informed  R,  HazeU^  the  managing  derk  of  Messrs.  Fenfoid^ 
that  he  was  the  provisional  assignee,  and  requested  him  to  deliver  to  him  (the 
defendant)  the  securities  upon  the  plaintiffs,  amounting  to  703/. ;  whereupon 
the  said  /?.  Hazell  informed  the  defendant  that  the  plaintiffs  had  nearly  the  same 
amount  of  notes  and  other  setmrities  of  the  Kentish  bank,  but  the  exact  amount 
was  not  stated ;  and  Hazell  told  him  that  they  had  been  set  apart  to  be  exchanged 
with  the  Maidstone  bank,  by  proper  persons,  but  they  were  not  folded  up  or 
made  into  a  separate  parcel  befo)re  the  bankruptcy,  though  Hazell  swore,  that  in 
his  own  mind  he  had  put  them  apart  for  the  purpose  of  exchange.  The  defend- 
ant took  the  said  notes,  &c.  into  his  own  possession,  and  presented  notes 
amonntinff  to  140/.  to  the  plaintiffs  at  Maidstone,  who  didy  paid  the  same  and 
M211  ^®"»  amounting  to  470/.,  at  the  house  of  Sir  F.  Fole  *if  Co.,  the 
^  London  bankers,  and  agents,  of  the  plaintiffs,  who  beinff  ignorant  of  the 
circumstances,  paid  the  same,  and  debited  the  account  of  the  plaintiffs  with  the 
amount  thereof,  after  which,  and  before  the  commencement  of  this  action,  the 
plaintifis  demanded  of  the  defendant  a  return  of  the  said  money,  and  the  defend- 
ant reftising  to  return  the  same,  this  action  was  brought.  The  question  for  the 
opinion  of  the  court  is,  whether  the  nonsuit  ought  to  be  set  aside,  and  a  new 
tnal  granted.  If  the  court  shall  be  of  that  opimon,  then  the  rule  to  be  absolute 
for  a  new  trial,  otherwise,  the  rule  to  be  discharged. 
^hUty,  for  the  plaintiffs,  was  stopped  by  the  Court. 
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Parke^  for  &e  defendant  The  form  of  action  has  been  misconceiTed.  It 
should  have  been  laid  in  case  for  deceit,  and  not  in  assumpsit  for  money  had 
and  received ;  for  if  the  defendant  was  not  entitled  to  the  money  which  he 
received  from  the  plaintiffs,  he  must  have  obtained  it  tortiously.  Lord  EUenr 
borough  was  of  that  opinion,  and  directed  a  nonsuit  on  that  ground.  At  all 
events,  the  plaintifis  cannot  be  entitled  to  recover  in  this  form  of  action,  until 
tliey  have  delivered  up  the  securities  which  they  hold  against  the  Kentish  bank. 
If  they  are  allowed  to  retain  them,  they  may,  after  recovering  in  this  action, 
either  circulate  those  notes,  or  prove  them  under  the  commission  issued  against 
Penfoldf  Sprin^et,  ^  Pmifold,  There  is  also  a  difficulty  as  to  Ae  amount 
which  the  plaintiffs  are  entitled  to  recover,  if  this  action  be  maintainable,  because, 
upon  balancing:  the  accounts,  the  plaintiffs  may  have  one  claim  against  Penfold^ 
Springet,  4*  l^tnfold^  and  another  against  ^Penfold  4*  Penfwd;  for  r«^22 
although  all  the  notes  were  received  by  the  plaintiffs,  after  the  dissolu-  ^ 
tion  of  partnership  between  Messrs.  Penfold  4*  Springetf  yet  it  is  not  found 
that  they  were  re-issued  by  the  Kentish  bank  after  that  period. 

Baylbt,  J.  The  question  before  the  court  is  not  for  what  amount  judgment 
is  to  be  entered,  but  whether  there  ought  to  be  a  new  trial.  I  think  it  quite 
clear,  that  the  nonsuit  must  be  set  aside.  At  the  time  when  the  Kentish  bank 
failed  they  had  securities  against  the  Maidstone  bank,  and  vice  versa.  Upon 
the  balance  of  all  those  accounts,  considering  the  firm  of  the  Kentish  bank  the 
same  throughout,  there  was  a  balance  of  22/.  in  favor  of  the  Maidstone  bank. 
The  defendant  was  provisional  assignee  of  the  Kentish  bank,  and  in  that  capacity 
had  their  rights  only.  Now,  under  the  5  G.  2.  e.  30.,  the  balance  of  the  accounts 
between  these  two  banks  constituted  the  real  debt,  and,  therefore,  if  there  had 
been  only  one  account  on  each  side,  no  debt  would  have  been  due  from  the 
Maidstone  to  the  Kentish  bank,  but  from  the  latter  to  the  former.  That  being 
so,  the  defendant  obtained  from  the  managing  derk  of  the  Kentish  bank  the 
securities  which  they  held  against  the  Maidstone  bank,  and  was  at  the  same 
time  informed,  that  the  latter  had  a  counter  claim  to  nearly  the  same  amount. 
Notwithstanding  this  communication,  the  defendant  obtained  payment  of  part 
of  those  securities  from  the  Maidstone  bank,  and  of  part  from  Sir  P,  Pote  4* 
Co,,  their  agents  in  London.  In  so  doing,  he  certainly  exceeded  the  rights 
vested  in  him  as  provisional  assignee.  It  bas  been  contended,  that  this  should 
have  been  an  action  upon  *the  case,  and  not  for  money  had  and  received,  rn^Ano 
or  that,  at  all  events,  the  plaintiffs,  before  they  commenced  their  action,  ^ 
should  have  returned  to  the  defendant  the  securities  which  they  hold  against  the 
Kentish  bank.  But  the  plaintiffs  certainly  were  at  liberty  to  waive  the  tort,  and 
were  not  bound  to  return  the  securities;  K>r  the  defendant  was  never  entitled  to 
receive  the  money  in  question,  and,  therefore,  cannot,  by  obtaining  it  in  the 
manner  described  in  this  case,  be  placed  in  a  better  situation  than  before.  The 
balance  of  the  accounts,  and  that  only,  was  the  real  debt  between  the  two  banks. 
The  defendant  was  bound  to  know  Uiat,  and  ought  not  to  have  obtained  a  laiger 
sum  by  the  manosuvre  to  which  he  resorted.  This  nonsuit  must,  therefore,  be 
set  aside ;  and  if  there  be  different  claims  against  the  Kentish  bank  before  and 
after  Springet  quitted  the  concern,  different  accounts  may  be  stated. 

HoLEOTD  and  Best,  Js.  concurred. 

Rule  absolute  for  a  new  trial 
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«^oA-i  ^Company  of  Proprietors  of  the  LEEDS  and  LIVERPOOL  Canal  v. 
*^J  JOHN  HUSTLER. 

A  CBoal  act  directed  that  no  boat  navigating  thereon  of  leea  burthen  than  twenty  tons,  or  which 
ahould  not  have  a  loading  of  twenty  tona  on  board,  ahould  be  allowed  to  paaa  throash  any  of 
the  locks  anleas  on  payment  of  tonnage  eqoal  to  a  boat  of  twenty  tons :  Held,  that  this  clause 
did  not  impose  a  toll  upon  empty  boata. 

Assumpsit  for  tolls.  Plea,  general  issue.  At  the  trial  before  Bayley^  J.,  at 
the  Lancaster  Spring  assizes,  1820,  a  special  verdict  was  found  by  the  direction 
of  the  laamed  judge.  The  facts  stated  in  the  special  verdict  raised  the  same 
question  that  was  discussed  in  HoUinahead  ▼.  Liverpool  and  Leeds  Canal  Comr 
pany^  2  B»  8^  A,  66.  The  case  was  now  argued  by  Tindal  for  the  plamtifis, 
and  HoUinshead  for  the  defendants.  In  addition  to  the  arguments  urged  for  the 
plaintiffs  on  the  former  occasion,  it  was  now  observed  for  the  defendants,  that 
if  the  23  6r.  3.  c.  47,  be  so  construed  as  to  render  empty  boats  liable  to  the  toll, 
it  will  have  the  effect  of  creating  a  new  toll;  but  if  its  operation  be  confined  to 
such  boats  as  have  some  cargo,  but  less  than  20  tons,  it  will  merely  enlarge  a 
toll  before  imposed. 

Batley,  J.  The  clause  in  the  10  O.  3.  c.  114,  enacting  that  no  boat  of  less 
burthen  than  20  tons  should  pass  any  of  the  locks  without  paying  tonnage  equal 
to  a  boat  of  20  tons,  did  not  impose  any  toll  upon  emp^  boats.  It  was  merely 
intended  to  put  smaller  boats  upon  the  same  footing  as  those  of  20  tons  burthen, 
and  before  Uiat  time,  the  latter,  if  empty,  were  hot  liable  to  toll.  It  was  after- 
wards found  that  boats  of  greater  burthen  than  20  tons  sometimes  navigated 

*42'>'1  ^^^  ^'^^  ^^^  ^^^  ^quantity  of  cargo,  by  which  the  company  were 
-^  deprived  of  part  of  that  benefit  which  the  legislature  intended  to  confer 
by  passing  the  former  act;  and,  therefore,  the  23  G,  3.  c.  47  put  boats  of 
greater  burthen  than  20  tons,  but  carrying  less  than  that  quantity  of  cargo,  upon 
the  same  footing  as  boats  of  20  tons.  Still,  no  toll  was  expressly  imposed  upon 
empty  boats  of  the  latter,  or  any  other  description,  and  we  are  called  upon  to 
say,  that  such  a  toll  was  imposed  by  inference.  Those  who  seek  to  impose  a 
burthen  upon  the  public  should  take  care  that  their  claim  rests  upon  plain  and 
unambiguous  language.  Here,  the  claim  of  the  plaintiffs  is  by  no  means  clear; 
I  am,  therefore,  inclined  to  think,  that  the  judgment  of  this  Court  on  the  former 
occasion  was  incorrect,  and  that  the  defendant  is  entitled  to  have  judgment  in 
his  &vor. 

HoLSOTD  and  BEvr,  Js.,  concurred,  and  said  that  the  defendant's  counsel  had 
satisfied  them  that  the  former  decision  was  wrong. 

Judgment  for  the  defendant! 


t  This  caae  baa  been  thos  brieflv  noticed,  aa  tbe  question  ia  no  longer  ofpablic  importance ; 
the  59  Gr.  3.  c  105,  having  impoied  a  simple  lockage  daty  of  ftf.  upon  empty  boats. 
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*426]  DOE  on  the  demise  of  Sir  R.  SUTTON,  Bart,  v.  P.  F.  HARVEY, 

Esq.,  Executor  of  A.  D.  O'KELLY,  Esq. 

By  act  of  parliament  tenant  for  life  was  impowered  to  grant  laaaaa  for  any  term  not  exceeding 
ninety-nine  years,  so  as  every  such  lease  or  leases  be  made  to  take  eflect  either  in  posseeiion, 
or  immediately  after  the  determination  of  the  leases  then  subsisting  thereof  respectively,  and 
so  as  in  every  such  lease  there  be  reserved,  payable  daring  the  continuance  of^the  term  and 
estate  therebv  to  be  granted,  the  best  and  most  beneficial  yearly  rent  or  rents.  Part  of  thii 
estate  being  let  upon  leases  which,  in  due  course,  would  expire  on  the  10th  OeUhtr,  1791, 
the  tenant  for  life,  in  consequence  of  one  bargain,  executed  at  the  same  time  two  leases  of 
that  part  of  the  estate,  one  bearing  date  the  4ih  itfay,  1787.  for  the  term  of  thirty  years,  to 
commence  on  the  10th  Odofter,  1791,  and  the  other  bearing  date  4ih  June,  1787,  for  the  term 
of  sixty- three  years,  to  commence  10th  OeUiihitr,  1821 :  Held,  that  this  latter  lease  was  void, 
inasmuch  as  it  was  not  to  take  efiect  immediately  after  the  determination  of  the  sabsisiing 
lease. 

The  first  of  these  two  leases  reserved  a  rent  of  270J.,  the  second  reserved  only  1301.  By  a 
clause  in  the  second  lease  the  tenant  was  bound  to  rebuild  either  before  the  expiration  of  the 
term  granted  by  the  first  lease,  or  within  the  first  year  of  the  term  granted  by  the  second. 
Semble.  That  although  the  rents  reserved  by  the  two  leases  might  be  the  most  beneficial  as 
between  the  lessor  and  lessee,  yet  thev  were  not  so  between  the  tenant  for  life  and  the 
reversioner,  and  that,  upon  that  account  also,  the  second  lease  was  void. 

EliECTMENT  to  recover  possession  of  five  houses  situate  in  Half'Moan  street, 
Piccadilly f  in  the  county  of  Middlesex*  At  the  trial  before  AobotU  0.  J.,  at 
the  Westminster  sittings  afler  Hilary  term,  1822,  a  verdict  was  found  for  the 
lessor  of  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the  following  case : 

By  an  act  of  parliament  of  the  23  G.  3.,  entitled  **  An  act  for  enabling  PFtl- 
Ham  Ptdteney,  Esquire,  to  grant  leases  of  certain  estates  in  the  county  of  Mid' 
dlesex  and  city  of  London:^*  the  following  leasing  power  was  given,  *'  That  it 
should  and  might  be  lawful  to  and  for  the  said  WuHam  PuUeney^  from  time  to 
time,  by  indenture  duly  executed,  d^.,  to  lease  unto  any  person  or  persons 
whatsoever  all  or  any  part  of  the  said  premises  therein  mentioned;  to  hold  the 
said  premises  unto  the  persons  unto  whom  or  for  whose  benefit  such  r«407 
lease  should  be  *made,  his  executors,  d^.,  for  any  term  or  number  of  ^ 
years,  so  as  such  term  or  number  of  years  did  not  exceed  the  term  or  space 
of  99  years  from  the  date  of  executing  such  lease;  and  so  as  every  such  lease 
or  leases  be  made  to  take  efifect  either  in  possession  or  immediately  afier  the 
determination  of  the  leases  then  subsisting  diereof  respectively;  and  so  as  that 
in  every  such  lease  there  be  reserved  to  1^  paynble,  during  the  continuance  of 
the  term  and  estate  thereby  to  be  granted,  the  best  and  most  beneficial  yeaily 
rent  or  rents,  to  be  incident  to  the  immediate  reversion  of  the  premises,  that, 
considering  Uie  nature  of  the  case,  can  be  reasonably  had  or  obtained  for  the 
same  at  the  time  of  making  such  lease,  without  taking  any  fine,  income,  pre- 
mium, or  foregifl,  for  or  in  respect  of  making  such  demises  or  leases."  In  vir- 
tue of  this  power,  the  said  W.  PuUeney,  by  an  indenture  of  lease  bearing  date 
the  29th  of  Afay,  1787,  demised  the  premises  in  question  to  the  said  Jl,  D. 
(y  Kelly ^  his  executors,  d^c;  to  hold  firom  the  10th  day  of  October^  1791,  for 
the  term  of  30  years,  at  the  yearly  rent  of  202/.  10«.  for  the  first  year  of  the 
said  term  of  30  years,  and  at  the  yearly  rent  of  270/.  for  the  residue  of  the 
term,  and  which,  in  the  lease,  was  stated  to  be  the  best  and  most  beneficial  rent 
that  could  be  reasonably  had  or  obtained  for  the  said  thereby  demised  premises. 
At  the  time  of  granting  this  lease  there  were  existing  leases  of  the  same  pre- 
mises, bearing  date  the  30th  of  November^  1730,  for  several  terms  of  years, 
which  would  expire  on  the  said  10th  day  of  October ^  1791.  By  another  inden- 
ture of  lease  bearing  date  the  4th  of  /tme,  1787,  and  which  was  agreed  for  at 
the  same  time  as  the  lease  of  the  4th  of  May^  1787,  by  the  same  baigain,  and 
in  pursuance  of  which  both  leases  were  executed  at  the  same  time,  the  said  W, 
PuUeney  ^demised  the  same  premises,  to  hold  the  same  to  said  •^.  />.  r«^oa 
O'Kdly,  his  executors,  &c.  firom  the  10th  day  of  October,  1821,  for  L 
the  term  of  63  years,  at  the  yearly  rent  of  120/.,  which  in  the  said  lease  was 
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stated  to  be  the  best  and  most  beneficial  yearty  rent,  incident  to  the  immediate 
reversion  of  the  premises,  that,  considering  the  nature  of  the  case,  could  be 
reasonably  had  and  obtained  for  the  same.  In  the  lease  of  the  4th  of  June, 
17S7,  is  die  following  recital:  **  Whereas  the  messuages  or  tenements  herein- 
after demised  are  held  by  virtue  of  or  under  six  several  leases,  five  whereof 
being  dated  30th  November,  1730,  will  expire  on  the  10th  October,  1791 ;  and 
the  other  of  the  said  leases,  made  to  the  said  A,  />.  O^ Kelly,  bearing  date  the 
29th  day  of  May,  1787,  for  the  remainder  of  a  term  of  years,  which  will  expire 
on  the  10th  day  of  October,  1821.  And  whereas  the  said  messuages  or  tene- 
ments have  been  surveyed  by  S,  Repys  Cockerell,  surveyor,  who  is  of  opinion, 
that  it  will  be  for  the  benefit,  as  well  of  the  persons  entitled  to  the  premises  in 
reversion  as  of  the  person  in  possession,  that  on  or  before  the  expiration  of  the 
said  last  recited  lease,  the  said  messuages  or  tenements  should  be  rebuilt." 
This  latter  lease  contained  a  covenant  to  rebuild  the  demised  messuage  and  pre- 
mises before  the  expiration  of  the  term  granted  by  the  lease  of  the  29th  May, 
1787,  or  within  the  first  year  of  the  term  of  63  years  thereby  granted.  The 
premises  have  not  been  rebuilt.  The  ejectment  was  served  on  the  26th  of 
October,  1821.  fV,  Pulteney,  the  lessor  in  the  said  leases  granted  to  the  said 
A.  Z>.  &  Kelly,  died  in  the  year  1820,  having  been  in  the  receipt  of  the  rents 
and  profits  of  the  said  premises,  under  the  lease  of  the  29th  May,  1787,  up  to 
*4291  ^^^  period  of  his  death.     Sir  R.  Sutton,  Baronet,  the  *lessor  of  the  plain- 

-^  tiff,  is  now  entitled  to  the  premises  in  question,  in  case  the  court  should 
be  of  opinion  that  the  defendant  is  not  entitled  to  hold  them.  At  the  time  of 
granting  the  lease  of  the  29th  May,  1787,  if  the  premises  had  been  let  for  an 
entire  term  of  93  years,  from  the  1 0th  October,  1791,  the  annual  rent  of  270/. 
would  have  been  more  than  a  fair  annual  rent  for  the  first  30  years,  and  the 
rent  of  120/.  less  than  a  fair  annual  rent  for  the  residue  of  a  term  of  93  years. 
At  the  time  of  granting  the  lease  of  the  29th  May,  1787,  the  premises  were 
capable  of  standing  30  years;  but  it  was  the  opinion  of  the  surveyor,  consulted 
at  the  time  of  completing  the  bargain  and  executing  the  said  two  leases,  that  it 
would  be  necessary  and  proper  to  pull  down  and  rebuild  them  at  such  time  as 
specified  in  the  lease  of  the  4th  June,  1787 ;  and  the  calculation  of  the  rents  in 
the  two  leases  of  the  29th  May,  1787,  and  4th  June,  1787,  was  made  upon 
the  supposition  that  the  premises  should  be  pulled  down  and  rebuilt  at  such  a 
time  as  specified  in  the  lease  of  the  4th  June,  1787 ;  and  taking  into  considera- 
tion the  covenant  to  rebuild  in  that  lease,  the  rents  reserved  under  these  two 
leases  were,  taking  the  whole  as  one  bargain,  the  best  and  most  beneficial 
yearly  rents  that,  considering  the  nature  of  the  case,  could  be  reasonably  had 
and  obtained  for  the  said  premises  at  the  time  of  making  the  leases  of  the  29th 
May^  1787,  and  4th  June,  1787. 

Denman,  for  the  plaintifiT.  The  lease  dated  the  4di  June,  1787,  is  void, 
not  being  within  the  leasing  power  reserved  by  the  act  of  parliament.  At 
the  time  when  the  lease  of  the  29th  May,  1787,  was  executed,  there  was  a 
»4^o"l  ^'^^^i^^ing  lease  which  would  expire  on  the  10th  October,  *1791.     Now 

J  in  Winter  v.  Loveday,  Com,  Rep.  37,  Holt  C.  J.  says,  that  "  where 
mention  is  made  of  leases  in  reversion  in  a  power,  this  shall  be  intended  of 
leases  to  commence  after  a  present  interest  in  being."  He  afterwards  says, 
^  and  when  applied  to  a  lease  for  years,  it  shall  be  intended  of  a  lease  which 
shall  take  effect  after  the  expiration  or  determination  of  a  lease  in  being," 
The  first  lease,  therefore,  was  a  lease  in  reversion,  to  take  effect  upoQ  the  deter- 
mination of  the  subsisting  lease,  and  an  execution  of  the  power.  The  second 
lease  was  not  to  take  effect  till  30  years  afterwards,  and,  consequently,  is  not 
within  the  power.  But,  secondly,  the  best  and  most  beneficial  rent  was  not 
reserved;  for  a  much  larger  rent  was  payable  during  the  first  30  years  than 
during  the  residue  of  the  term. 

LUtledale,  The  power  is,  that  tenant  for  life  may  make  leases  to  take  effect 
in  possession  or  reversion,  so  as  they  do  not  exceed  in  duration  the  term  of  99 
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years.  Now  it  is  clear,  that  the  tenant  for  life  might  m^Le  one  lease  for  99 
years,  to  commence  in  1791,  and  if  so,  why  not  two.  The  object  of  the  power 
was,  to  prevent  (he  land  from  bein^  burdened  with  move  than  one  term  of  99 
years.  In  Bovey  v.  Smith,  1  Vem,  84,  it  was  said,  that  where  a  power 
authorizes  the  appointment  of  a  fee  that  it  might  be  executed  at  several  times, 
that  an  estate  for  life  might  be  appointed  at  one  time,  and  the  fee  a:t  another  time. 
In  Snapt  v.  T\irton,  Cro.  Cor.  472,  upon  a  special  verdict  it  appeared^  that  wf . 
R,  made  a  conveyance  to  the  use  of  himself  for  life,  with  remainders  over;  with 
a  proviso,  that  if  he  made  a  conveyance  of  the  premises  in  fee  or  *fee  r»  j«t 
tad,  that  it  should  be  a  revocation  of  the  former  uses#  He  afterwards  ^ 
made  a  lease  W  years,  and  the  next  day  granted  the  reversion  in  fee;  and  it  was 
resolved,  upon  special  verdict,  that  although  there  was  not  one  entire  estate  in 
fee  conveyed,  yet  both  being  found,  and  that  it  was  with  an  intent  te  make  a  fee 
to  pass,  that  this  was  a  revocation  within  the  proviso;  and  in  Reade  v.  Nrnth, 
1  Zeon.  147,  a  similar  question  arose,  but  was  not  decided..  These  are 
authorities  to  show,  that  the  tenant  for  life  may  at  different  times  and  by 
different  instruments  execute  a  power,  provided  he  does  not  exceed  the  temn 
limited.  The  tenant,  during  the  term  reserved  by  the  second  lease  of  1787, 
was  to  rebuild.  The  expense  of  rebuilding  was  to  operate  as  a  deduction  from 
the  rent,  and  the  jury  have  found  that  this  was  the  best  rent  that  could  be 
obtained.  ^Bayley,  J.  That  may  be  so,  as  between  the  lessor  and  lessee,  but 
not  as  between  the  tenant  for  life  and  reversioner.]  If  there  be  any  doubt  as  to 
that,  the  ease  ought  to  be  submitted  to  another  jury.  It  is  true,  that  different 
rents  could  not  be  reserved  during  one  term  granted  by  one  deed.  But  here 
there  are  two  terms,  and  during  the  continuance  of  each  term  one  rent  only  is 
reserved. 

Bayley,  J.  This  case  admits  of  no  doubt  whatever.  The  power  to  lease, 
reserved  to  a  tenant  for  life,  is  a  power  by  which  one  man  is  enabled  to  dispose 
of  the  property  of  another,  and,  therefore,  we  ought  to  take  care  that  the  tenant 
does  not  exceed  the  power,  and  that  he  shall  not  do  that  indirectly  which  he 
cannot  do  direcdy.  It  is  admitted,  that  there  could  not  be  two  distinct  rents 
^reserved  in  the  same  lease,  and  that,  therefore,  such  a  reservation  as  r^^nn 
that  stated  in  this  case  would  not  be  a  valid  execution  of  the  power  if  >- 
found  in  one  entire  lease.  Now  I  think  that  concession  is  decisive  of  the 
present  question;  for  the  restrictions  imposed  upon  the  leasing  power  would  be 
effectually  evaded,  if  that  could  be  done  by  making  two  successive  leases  at  one 
and  the  same  time,  in  consequence  of  the  same  bargain,  which  could  not  be 
effected  by  one  entire  lease  for  the  whde  term.  In  substance,  they  form  but 
one  lease.  The  power  enables  the  tenant  for  life  *'  to  lease  for  any  term  or 
number  of  years,  so  as  such  term  or  number  of  years  do  not  exceed  the  term  or 
space  of  99  years,  from  the  date  or  time  of  executing  such  lease;  and  so  as  ail 
and  every  such  lease  or  leases  be  made  to  take  effect,  either  in  possession,  or 
immediately  afler  the  determination  of  the  leases  then  subsisting  thereof  respec- 
tively ;  and  so  as  that,  in  every  such  lease  so  to  be  made,  there  be  reserved,  to 
be  due  and  payable,  during  the  continuance  of  the  term  thereby  to  be  granted, 
the  best  and  most  beneficial  yearly  rents,  to  be  incident  to  the  immediate  rever- 
sion of  the  premises.'*  Now  in  1787,  when  the  entire  baigain  was  made,  and 
when  the  two  leases,  (which  are  in  substance  only  one,)  were  executed,  reserving 
two  several  rents,  there  was  only  one  subsisting  lease,  the  term  of  which 
expired  on  the  10th  October,  1791;  and  if  that  be  so.  the  lease  which  was  to 
commence  in  June,  1821,  was  not  a  lease  to  take  effect  in  possession,  or  imme- 
diately after  the  determination  of  the  leases  then  subsisting.  If  the  tenant  for 
life  might  make  two  successive  leases,  he  might  make  any  other  number ;  he 
might  even  make  successive  leases  for  every  year  of  the  term  which  the  power 
enabled  him  to  grant.  Now  that  might  be  very  ^prejudicial  to  the  r^A^n 
reversioner,  it  might  even  make  the  clause  of  re-entry  wholly  inoperative.  ^ 
For  by  non-payment  of  rent,  or  breach  of  any  of  the  covenants  in  the  seveiul 
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leases,  the  lessee  would  only  foifeit  the  subsisting  tenn  granted  by  the  lease 
then  running ;  and  if  he  was  turned  out  of  possession,  he  might  enter  again 
under  the  next  lease ;  whereas  if  there  were  but  one  lease,  the  entire  term  would 
be  forfeited  by  any  breach  of  the  covenants.  Suppose,  in  this  case,  the  tenant 
for  life  had  lived  twentynBeven  years  after  the  first  lease  took  effect,  and  then 
died,  and  that  the  tenant  of  the  estate  then  refused  to  pay  the  high  rent  reserved 
by  the  first  lease,  the  landlord  might  re-enter;  but  at  the  expiration  of  three 
years  the  tenant  would  be  entitlea  to  have  tiie  estate  again  at  the  lower  rent, 
reserved  by  the  second  lease.  But  if  the  clause  of  re-entry  was  in  one  undivided 
lease,  by  entering,  the  owner  of  the  estate  would  become  possessed  of  it  for  the 
entire  term.  I  am  of  opinion,  that  the  executing  of  successive  leases  under  one 
baigain,  reserving  different  rents,  is  a  fraud  upon  the  power,  in  a  case  where, 
if  &e  same  rents  were  reserved  by  one  entire  lease,  tiiat  lease  would  be,  there- 
fore, void.  It  is  not  necessary  to  intimate  an  opinion,  whether,  if  tiie  tenant  for 
life  had  honestly  made  a  lease  for  one  term,  he  might  subsequently,  and  in  con- 
sequence of  a  different  baigain,  have  made  another  lease  for  a  fhrther  term. 
Here  both  the  leases  are  made  in  consequence  of  one  baigain.  Then  as  to  the 
rent,  it  is  said  that  270/.  would  have  been  more  than  the  hir  annual  rent  for  the 
whole  period;  and  that  the  rent  reserved  by  the  second  lease  would  be  less  than 
the  fair  annual  rent,  unless  the  tenant  were  bound  to  rebuild.  It  b  found  as  a 
fact,  that  these  were  the  most  beneficial  rents  that  could  be  obtained.  That 
*4a4l  ™^^  ^  ^^'  ^  between  the  lessor  and  'lessee.  The  question  is, 
-^  whether  they  were  the  most  beneficial  to  the  reversioner.  I  think  they 
dearly  were  not.  If  any  doubt  could  be  entertained  as  to  that  fact,  I  am  so 
clearly  of  opinion  that  the  lease  is  void  on  the  first  objection,  that  I  cannot  think 
it  is  worth  while  to  send  the  case  to  another  trial  to  ascertain  whether  this  was 
the  most  beneficial  rent,  as  between  the  reversioner  and  tenant  for  life.  For 
these  reasons,  I  think  the  lease  of  the  4th  June^  1787,  void,  and  that  the  lessor 
of  the  plaintiff  is  entitied  to  recover. 

HoLROYD,  J.  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is  entitied  to 
recover,  and  that  each  of  the  objections  is  sufficient  to  avoid  the  second  lease. 
It  appears  by  the  case  that  both  the  leases  were  made  in  consequence  of  one 
baigain,  and  were  to  commence  respectively  in  October^  1701,  and  in  the  year 
1821,  and  that  the  only  subsisting  lease  was  tiiat  which  was  to  expire  on  the 
lOth  October,  1791.  Now  two  leases  being  made  in  consequence  of  one 
baigain,  and  at  the  same  time,  the  one  to  commence  at  the  expiration  of  the 
leaK  in  being,  and  the  other  not  to  commence  till  a  later  period,  it  is  perfectiy 
dear  that  the  latter  lease  is  not  a  lease  to  take  effect  in  possession  or  reversion, 
immediately  after  the  term  granted  by  the  then  subsisting  lease.  It  might  have 
been  a  very  different  question,  if  the  two  leases  had  been  made  at  different 
times,  and  in  consequence  of  separate  bargains ;  but  it  seems  to  me  quite  clear, 
the  two  leases  having  been  made  in  consequence  of  the  same  baigain,  although 
the  whole  term  comprised  in  both  leases  does  not  exceed  the  term  which  the 
tenant  for  life  had  power  to  grant,  that  the  latter  lease  is  void.  The  second 
objection  is,  that  even  if  this  were  but  one  entire  lease,  it  would  not  be  a  lease 
*4351  *^P^^^^  ^  ^®  power,  because  different  rents  are  reserved.  The 
-*  power  requires  that  there  be  reserved  and  payable,  during  the  continu- 
ance of  the  term  thereby  to  be  granted,  the  best  and  most  improved  yearly  rent. 
Considering  the  object  of  the  power,  it  is  perfectly  clear  that  whatever  rent 
was  reserved,  should  be  reserved  during  the  continuance  of  the  whole  term. 
It  is  admitted,  indeed,  that  if  there  had  been  but  one  lease,  the  two  rents 
conld  not  have  been  reserved.  They  could  not  be  the  most  beneficial  to  the 
reversioner,  because  they  would  put  him  in  a  ivurse  situation  than  the  tenant  for 
life ;  and  if  the  reservation  would  not  be  good  in  one  lease,  the  making  of  the  two 
leases  is  a  firaud  upon  the  power.  It  seems  to  me,  therefore,  that  upon  both 
grounds,  the  second  lease  is  void.  As  to  the  finding  of  the  jury,  that  the  rents 
reserved  under  the  two  leases  made  under  one  bargain  were  the  most  beneficial 
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rents  that  could  be  obtained,  that  may  be  «o,  as  between  the  person  making 
the  lease  and  the  lessee;  but  in  order  to  see  whether  it  be  so  as  between  the 
tenant  for  life  and  the  reversioner,  we  must  look  to  the  facts  of  the  case,  and  the 
terms  of  the  lease,  independently  of  the  opinion  of  the  jury.  Now  it  is  perfectly 
clear  that,  as  between  them,  this  was  not  the  most  beneficial  rent.  The  former 
cannot  make  a  bargain  by  which  a  larger  rent  is  reserved  at  the  first  part  of  the 
term,  and  a  less  at  the  latter.  I  am,  ^erefore,  of  opinion,  that  the  lease  is  void, 
first,  because  it  is  not  to  take  effect  immediately  on  the  determination  of  the 
subsisting  lease ;  and,  secondly,  because  the  best  and  most  improved  rent  was 
not  reserved  during  the  continuance  of  the  whole  term. 

Bfist,  J.  I  am  clearly  of  opinion,  that  upon  both  grounds  this  lease  is  bad. 
It  is  said,  that  the  power  is  *sub8tantiaDy  complied  with  if  the  inherit-  r«^qA 
ance  is  not  fettered  with  more  than  09  years.  This  power,  however,  ^ 
requires  that  it  should  take  effect  iinmediately  after  the  determination  of  the  sub- 
sisting lease.  Now  this  lease  docs  not  take  effect  till  thirty  years  after  the 
expiration  of  the  subsisting  lease;  for  the  ** subsisting  lease'*  means  that  which 
subsists  at  the  time  of  the  grant  of  the  new  lease.  There  could  be  no  valid 
lease  under  this  power  which  did  not  commence  in  1791,  when  the  former 
lease  expired.  Even  if  I  did  not  entertain  a  clear  opinion  upon  tliat  point,  I  do 
not  think  the  case  ought  to  go  down  to  a  second  trial  upon  the  other.  It  is 
said,  that  if  there  were  no  covenant  to  rebuild,  the  rent  of  270/.  would  be  too 
high  during  the  term  granted  by  the  first  lease,  and  too  low  during  the  term 
granted  by  the  second;  but  that  it  is  not  too  low  during  the  second  term, 
because  the  tenant,  during  that  term,  is  to  bear  the  expense  of  rebuilding. 
Now  although  that  may  be  a  fair  mode  of  measuring  the  rent  between  the  les- 
sor and  the  lessee,  it  is  not  so  as  between  the  tenant  for  life  and  the  reversioner, 
because  thereby  the  reversioner  will  have  to  bear  the  whole  expense  of  rebuild- 
ing; whereas  if  the  tenant  had  been  bound  to  rebuild  at  an  earlier  period,  part 
0f  the  expense  would  be  borne  by  the  tenant  for  life.  This  appears  to  me, 
therefore,  a  bungling  contrivance  to  throw  the  burthen  of  rebuilding  upon  the 
reversioner.  On  both  grounds  I  think  that  this  lease  is  void,  and  that  the  lessor 
of  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  lessor  of  the  plaintiff. 
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An  inclosore  act  directed,  that,  in  lieu  of  tithes,  a  corn  rent  ahoald  be  pajrable  to  the  impropri- 
ator and  vicar  by  the  person  having  the  possession  and  occupation  of  the  lands.  Part  of  the 
lands  enclosed  were  uncultivated  and  untenanted  for  some  years,  during  which  time  the  owner 
lived  on  another  estate.  He  afterwards  demised  them  to  a  tenant  who  entered  and  occupied : 
Held,  first,  that  the  corn  rents  were  due  for  the  time  dnrine  which  the  land  was  unproductive ; 
and,  secondly,  that  during  that  time  the  landlord  was  leffally  in  the  poasession  of  the  lands  so 
as  to  be  liable  to  the  burdens  imposed  by  the  statute,  and  that  the  tenant  coming  in  under  him 
was  liable  to  be  distrained  upon  for  the  arrear  of  rent. 

Replevix  for  goods  and  chattels  distrained  by  the  defendant  on  the  9th  of 
October 1 1821,  for  com  rents  claimed  to  be  due  from  Lady-day ,  1815,  to 
Lady-day,  1819,  under  an  inclosure  act.  At  the  trial  before  itichards,  C.  B., 
at  the  last  assizes  for  the  county  of  Cambridge,  a  verdict  was  taken  for  the 
plaintiff  on  the  issue  joined  on  the  second  plea.  In  that  plea  the  defendant 
alleged,  "that  neither  the  said  plaintiff  nor  Richard  Bendy  she  were,  nor  was 
either  of  them,  in  the  possession  and  occupation  of  the  said  allotment,  at  any  or 
either  of  the  times  at  which  the  said  com  rents,  or  any  or  either  of  them,  became 
due  and  payable,  in  manner  and  form  as  the  said  defendant  hath  in  his  said 
cognizance  and  avowry  respectively  alleged."  This  distress  was  taken  for 
com  rents ;  and  the  payment  was  refused,  on  the  ground  that  during  the  period 
when  the  rents  respectively  became  due,  the  land  was  not  liable  to  the  payment 


437] 


1  Barnewall  &  Cresswell.  187 


of  corn  rents,  because  no  crop  was  raised  upon  it,  and  the  owner  had  not  any 
beneficial  enjoyment  of  it.  At  the  commencement  of  that  period,  Richard 
Bendy ikt,  Esq.,  was  seized  in  fee  of  the  land  for  which  the  corn  rents  were 
claimed.  During  the  period  for  which  the  com  rents  were  claimed,  Mr.  Ben" 
dushe  resided  at  a  distance,  and  the  land  lay  barren,  waste,  and  unoccupied. 
Sheep  were  turned  on  it  by  any  one  who  pleased,  to  the  amount  occasionally 
of  several  hundred.  Mr.  jBenaysht  did  no  repairs  upon  the  land,  nor  had  he 
^4381  ^°^  beneficial  enjoyment  of  it.  *At  the  termination  of  that  period,  he 
-^  demised  the  land  for  a  term  of  yean  to  the  plaintiff  Newling,  who 
thereupon  entered.  Up  to  Lady  "day  ^  1815,  the  land  had  been  in  the  occu- 
pation of  one  Soutkey,  as  tenant  to  Jaendyshe, 

The  act  referred  to  in  the  pleadings  was  entitled  an  act  for  dividing  and 
allotting  the  common  and  open  fields,  meadows,  commonable  lands,  and  waste 
grounds  withm  the  parish  of  Barrington,  in  the  county  of  Cambridge f  and 
enacted,  that  the  commissioners  therein  mentioned  should  value  all  the  com- 
mon and  open  fields,  meadows,  commonable  lands,  and  waste  grounds  by 
that  act  intended  to  be  divided  and  allotted,  and  also  all  the  enclosed  landis 
within  the  said  parish,  which,  at  the  time  of  passing  that  act,  were  liable  to  the 
payment  of  tithes  as  tlierein  mentioned,  at  Uie  rate  of  48.  for  every  statutable 
acre ;  and  from  the  London  Gazette,  and  by  such  other  ways  and  means  as 
they  should  think  proper,  inquire  and  ascertain  what  had  been  the  average 
price  of  good  marketable  wheat  in  the  markets  of  Cambridge  and  JRoyatont 
during  the  term  of  21  years  next  preceding  the  Michadmas  1704;  and  should 
by  their  award,  thereinafter  directed  to  be  made,  ascertain  and  set  forth 
distinctly  what  quantity  of  such  wheat  should  in  their  judgment,  according 
to  such  average  price,  be  equal  in  value  to  a  sum  set  on  all  the  said 
common  and  open  fields,  meadows,  commonable  lands,  and  waste  grounds, 
and  also  all  the  inclosed  lands  in  the  said  parish  liable  to  the  payment  of 
tithes,  at  the  rate  of  Ab.  for  every  statutable  acre;  and  that,  from  and  after 
the  expiration  or  other  sooner  determination  of  the  subsisting  lease  of  the 
great  or  rectorial  tithes,  or  in  such  other  time  as  thereinafter  provided, 
•4^d1  '^^'^  should  be  issuing  and  payable  from  time  to  time,  forever,  to  the 
-'  master,  fellows,  and  scholars  of  TSinity  College,  Cambridge^  as  impro- 
priators of  the  said  rectory,  and  to  T.  Finch,  vicar  of  the  vicarage  of  Barring" 
ton  aforesaid,  and  their  successors  respectively,  according  to  their  rights  and 
interests  therein,  out  of  the  lands  and  estates  of  the  several  land  owners  and 
proprietors  of  estates  in  the  said  parish,  (except  as  therein  was  excepted,)  such 
yeariy  com  rents  or  sums  as  should  be  equal  in  value  to  the  quantity  of  wheat 
so  to  be  ascertained  by  the  said  commissioners ;  and  the  said  yeariy  com  rents 
or  sams  of  money  should  be  payable,  and  paid,  by  the  person  or  persons  who 
for  the  time  being  should  be  in  the  possession  or  occupation  of  the  respective 
lands  and  estates  out  of  which  the  same  should  be  issuing,  to  the  said  impro- 
priators and  vicar,  and  their  successors  for  ever,  at  the  place,  and  on  tlie  days 
therein  specified ;  and  which  said  several  and  respective  com  rents  should,  from 
and  after  the  commencement  thereof,  be  in  lieu  of,  and  full  compensation  and 
satisfaction  for,  all  great  and  small  tithes  arising  within  the  said  parish  of  Bar" 
rington,  and  which  of  right  belonged  to  the  said  impropriators  and  vicar.  By 
a  subsequent  clause  it  was  enacted,  **  that  the  said  impropriators  and  their  suc- 
cessors should  and  might  (demand  being  previously  made)  have  and  exercise 
such  and  the  same  powers  and  remedies  for  recovering  the  said  yearly  rent  or 
sum  of  4a.  per  acre,  subject  to  such  variation  as  before  mentioned  when  the 
same  or  any  part  thereof  should  be  in  arrear,  as  are  by  law  given  and  provided 
for  the  recovery  of  rent  service  or  other  rent  in  arrear." 
*4401  *^^V^y  ^^'  ^^  plaintiff.  The  com  rent  is  a  rent  substituted  for  the  tithe. 
J  No  tithe  in  kind  would  have  been  payable,  the  land  itself  having  been 
unproductiye ;  and,  consequently,  the  thing  compensated  for  having  ceased,  tlie 
thing  substituted  in  its  place  ought  to  cease  also.    Besides,  by  the  express  terms 
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of  the  act  the  com  rent  is  to  be  paid  by  the  person  in  the  ponesaion  or  occupa- 
tion of  the  lands  or  estates  out  of  which  the  com  rents  issue.  Now  here, 
during  the  time  in  respect  of  which  the  com  rent  is  claiined«  there  was  not  any 
occupier  of  the  land.  Under  this  statute  the  occupiers  are  liable,  as  they  are 
by  the  general  rules  of  law  relating  to  modtueM  and  composition  real.  The  case 
of  Ord  V.  Clarke^  4  OwilL  1437t  ^a  reported  by  Jlnstruther  and  CrwiiUnh  m&y 
be  cited  as  an  authority  to  show,  that  a  tnoduf  payable  by  an  owner  of  land  is 
good.  It  appears,  however,  from  the  report  of  the  same  case  in  Wood^  4  JVood^ 
480,  that  the  modut  was  not  established,  but,  on  the  contrary,  that  the  court 
decreed  an  account  of  the  tithe  of  hay,  &c.,  to  be  taken.  In  the  late  case  of 
Dfigidd  V.  Orwell^  6  Price^  829,  RiehardB^  C.  B.  expressed  great  doubts, 
whether  such  a  modus  was  good.  It  never  has  been  decided  to  be  sood ;  and, 
generally  speaking,  it  is  payable  by  the  occupier  only.  Besides,  if  die  present 
tenant  is  liable  to  be  distrained  upon,  under  the  circumstances  of  this  case,  great 
inconvenience  might  follow.  Suppose  the  land  to  have  been  unoccupied  for  a 
time,  and  a  new  tenant  to  enter,  and  to  be  distrained  upon  for  the  com  rent 
which  accrued  due  before  his  tenancy  commenced,  yet  he  would  be  without 
remedy ;  for  he  cannot  recover  from  the  landlord,  because  the  act  does  not  make 
the  latter  liable. 

^ Robinson^  contra,  was  stopped  by  the  Court  rM41 

Baylby,  J.  I  think  this  is  a  very  plain  case,  and  that  the  land  ■- 
was  liable  to  the  payment  of  tithes  during  the  time  for  which  the  distress 
was  made.  The  clause  in  the  inclosure  act,  by  which  the  com  rent  is  substi- 
tuted in  lieu  of  tithes,  is  to  be  considered  as  a  bargain  between  the  owners  of 
tithes  on  the  one  hand  and  the  land  owners  on  the  other.  It  enacts,  **  That 
there  shall  be  issuing  and  payable  from  time  to  time  to  the  impropriators  and 
the  vicar,  according  to  their  rights  and  interests  therein,  out  of  the  several 
estates  of  the  land  owners  in  the  parish,  such  yearly  com  rents  or  sums  as 
therein  mentioned."  The  act,  therefore,  assumes  this  to  be  in  the  nature  of  a 
rent ;  it  then  proceeds  to  enact,  **  that  it  shall  be  payable  by  the  persons  who 
shall  be  in  the  possession  or  occupation  of  the  lands  or  estates  out  of  which 
the  same  shall  be  issuing."  It  then  specifies  the  time  and  place  of  payment ; 
and  enacts,  ^  that  the  said  several  com  rents  and  sums  of  money  shall  be  in  lieu 
of  and  in  eatisfiiction  for  all  tithes."  And  by  a  subsequent  clause,  **  the  impro- 
priators are  to  have  the  same  powers  and  remedies  for  recovering  the  said  yearly 
reit/,  when  the  same  is  in  arrear,  as  are  by  law  given  and  provided  for  the  re- 
covery of  rent  service  or  other  rent  in  arrear."  It  appears  deariy,  therefore, 
from  the  whole  of  the  clause  taken  together,  that  the  tithe  owner  was  to  receive 
a  money  rent  in  lieu  of  tithe.  The  parties  may  be  considered,  therefore,  in  the 
same  situation  as  if  the  tithe  owner  had  granted  a  lease  of  the  tithes  at  an  annual 
rent.  In  that  case,  it  is  quite  dear  that  it  would  be  no  answer  to  an  action  for 
the  rent,  that  no  tithe  in  kind  was  produced,  or  that  the  land  *was  unoc^  r«442 
cupied.  Here  the  rent  is  a  substitute  for  the  tithes,  not  merely  de  anno  ^ 
in  anmum^  but  for  ever.  It  does  not,  therefore,  follow,  that  because  no  tithe  in 
kind  was  produced,  that  no  money  rent  is  payable.  It  is  said  that  this  may 
operate  as  a  hardship  in  particular  cases,  where  preceding  tenants  have  omitted 
to  pay  the  rent.  Perhaps  the  tithe  owner  might  not  have  any  remedy  by  dis- 
tress against  an  occupier  not  coming  in  under  the  party  indebted.  Here,  how- 
ever, the  plaintiff  in  replevin  came  in  under  the  landlord  during  whose 
occupation  the  arrears  of  rent  accrued.  During  that  time  the  landlord  had  the 
legal  occupation,  for  he  might  have  maintained  trespass  or  rejectment  against  a 
wrong  doer.  I  think,  therefore,  that  even  if  the  rent  were  payable  only  by  a 
person  in  possession,  that  under  the  circumstances  of  the  case,  he  must  be  con« 
sidered  to  have  been  in  possession  during  the  time  that  there  was  no  tenant. 
But  my  opinion  procee<u  principally  upon  the  ground,  that,  by  the  act  of  parliar 
ment,  the  com  rent  is  made  a  perpetual  charge  or  burden  upon  the  estate. 
HoLAOTD,  J.    I  am  of  the  same  opinion.    It  is  found  as  a  fiict  that  the  land 
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was  unoccupied.  In  one  sense,  lands  may  be  said  to  be  unoccupied  if  the 
person  entitled  to  the  possession  takes  no  means  to  make  the  land  beneficial  to 
himself.  But  although  he  did  no  acts  of  ownership,  he  may  still  have  been  in 
the  legal  possession  and  occupation  of  it,  so  as  to  be  liable  to  the  burden  imposed 
by  the  enclosure  act.  By  tliat  act  a  com  rent  became  due,  and  there  must  have 
been  a  person  from  whom  it  was  due ;  and  1  think  it  was  payable  whether  the 
land  was  productive  or  not,  or  whether  cultivated  or  not.  Then  the  question  is, 
whether  the  landlord  was  *in  possession  or  not.    I  think  that  the  facts 
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stated  in  the  case  are  sufficient  to  show  that  the  landlord  was  in  pos« 


session  during  the  time  in  which  the  rent  accrued.  It  is  stated  that  the  Land 
had  been  in  possession  of  a  tenant  up  to  Zody-cZoy,  1815,  and  that  he  then 
quitted  it.  The  possession  would  then  revest  in  the  landlord  by  operation  of 
law ;  but  if  that  were  not  so,  the  landlord  subsequently  demised  the  land  to  the 
present  plaintiff.  If  the  possession  was  before  uncertain,  the  very  act  of  entry 
by  his  new  tenant  revested  tlie  possession  in  him  by  relation,  from  the  time 
when  the  former  tenant  quitted.  The  present  tenant  comes  in  under  Mr.  Benr 
dyghe^  from  whom  the  com  rent  was  due ;  and  by  the  express  words  of  the 
statute,  the  same  power  of  distress  is  given  in  this  case  when  the  rent  is  in 
arrear  as  the  law  gives  for  the  recovery  of  rent  service,  or  other  rent  in  anear. 
Now  it  is  perfectly  clear  that  the  lord  may  distrain  for  rent  due  from  his  tenant 
upon  the  lessee  of  the  latter,  when  the  land  is  in  possession  of  any  person  claim- 
ing under  the  tenant.  I  think,  therefore,  that  the  landlord  was  in  the  possession 
and  occupation  of  the  land  during  the  time  the  rent  accraed,  so  as  to  make  him 
liable  to  the  burdens  imposed  by  the  act ;  and  that  the  plaintiff  having  come  in 
under  him,  the  distress  was  legal. 

Best,  J.     This  was  in  the  nature  of  a  composition  for  tithes  under  the  sanc- 
tion of  the  legislature,  and  was  therefore  payable  in  all  events. 

Judgment  for  the  defendant. 


•AAATi  *C ARTER,  Assignee  of  the  Estate  and  Effects  of  MOSES  ABITOL, 
-*  a  Bankmpt,  v.  ABBOTT  and  Others. 

In  an  action  on  the  9  Anne,  c.  14.  brought  by  the  aangnee  of  a  banknipt  to  recover  money  lout 
by  the  bankrupt  at  play,  the  bankrupt,  who  had  obtained  his  certificate,  was  called  as  a  wit- 
nets  to  prove  the  loaa :  Held,  that  he  was  incompetent,  but  that  his  competency  wos  restored 
by  three  releases ;  first,  by  the  bankrupt  to  the  assignee ;  second,  by  all  the  creditors  to  the 
bankrupt ;  third,  by  the  assignee  (who  was  not  a  creditor,)  to  the  bankrupt  t  Held,  secondly, 
that  a  year  after  the  commission  issued,  it  might  be  presumed  that  all  the  creditors  had 
provea,  and  that  a  release  signed  by  all  those  who  had  proved  misht  therefore  be  considered 
as  a  release  by  all  the  creditors ;  thirdly,  that  such  a  release  did  not  destroy  the  assignee's 
right  of  action. 

Debt,  upon  the  statute  9  Arme^  c.  14.,  intituled  <<  An  act  to  prevent  exces- 
sive and  deceitful  gaming,*'  which  was  tried  at  the  Wtstminster  sittings,  in 
October^  1822,  before  MbotU  C.  J.,  and  a  special  jury,  when  a  verdict  was 
found  for  the  plaintiff  for  the  sum  of  1610/.,  subject  to  the  opinion  of  the  court 
on  the  following  case.  The  plaintiff  is  assignee  of  the  estate  and  effects  of 
Motes  JlbitoU  a  bankrupt.  The  commission  was  dated  the  9th  of  January^ 
1821 ;  the  act  of  bankruptcy  was  committed  in  August^  1820;  the  bankrupt 
obtained  his  certificate  7th  September^  1821.  The  action  was  brought  to 
recover  the  sum  of  2285/.,  being  the  amount  of  money  lost  by  the  bankrupt  to 
the  defendant  at  the  game  of  Houge  et  Noiff  in  the  month  of  November j  1820. 
To  prove  the  loss  of  the  money,  the  bankrupt  was  called  as  a  witness  on  the 
part  of  the  plaintiff;  but  was  objected  to  as  incompetent,  upon  the  ground,  that 
if  the  case  opened  by  the  plaintiff's  counsel,  and  which  the  bankrupt  was  called 
to  prove,  was  true,  his  certificate  under  the  said  commission  was  void,  and  his 
f utnre  effects  liable  to  the  payment  of  his  debts :  whereupon  the  counsel  for  the 
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plaintiflf  produced  and  proved  a  release,  dated  the  15th  June*  1821,  by  the  bank- 
rupt to  the  plaintiff,  as  assignee,  of  all  surplus  and  ^allowance  under  the  r^^n 
said  commission ;  and  a  general  release  was  also  produced,  dated  23d  ^ 
Jimuary,  1822,  and  executed  by  the  creditors  who  had  proved  under  the  com- 
mission, including  the  petitioning  creditor,  to  the  bankrupt,  of  all  actions,  causes 
of  action,  &c.,  which  they  the  creditors,  or  any  of  them,  then  had  against  the 
said  bankrupt,  or  his  lands,  tenements,  goods,  and  chattels,  or  any  part  thereof. 
A  third  release  was  given  in  evidence,  executed  by  the  plaintiff  (who  was  not  a 
creditor,  and  therefore  had  not  executed  the  second  release,)  to  the  bankrupt. 
After  this  evidence  on  the  part  of  the  plaintiff,  it  was  objected,  on  the  part  of  die 
defendant,  that,  notwithstanding  the  releases,  the  bankrupt  was  not  a  competent 
witness,  and  that  the  effect  of  the  releases  had  been  to  destroy  the  plaintiff's  title 
to  sue.  The  Lord  Chief  Justice  received  the  evidence,  subject  to  the  opinion 
of  the  court  upon  this  case^  and  a  verdict  was  found  for  the  plaintiff  for  1610/. 
The  questions  for  the  opinion  of  the  court  were,  first,  whether  the  bankrupt 
was  a  competent  witness ;  secondly,  whether  the  instruments  before  mentioned 
had  destroyed  the  capacity  of  the  plaintiff  to  sue  in  this  action. 

PPilde^  for  the  plaintiff.  The  bankrupt  having  released  the  surplus,  and  cer- 
tain creditors  having  released  tlie  bankrupt,  if  there  was  jDn'ma  facte  evidence  to 
raise  a  presumption  that  there  were  no  other  creditors,  the  bankrupt  could  have  no 
interest  to  increase  his  estate,  and  was  therefore  competent.  Now  a  whole  year 
had  elapsed  between  the  issuing  of  the  commission  and  the  date  of  the  release : 
the  three  meetings,  the  choice  of  assignees,  and  the  signing  of  the  certificate  had 
all  passed.  It  was  therefore  reasonable  to  presume  mat  all  the  creditors  had  by 
that  time  proved,  and  all  those  who  *had  proved,  signed  the  second  re-  r« j^a 
lease.  The  plaintiff,  therefore,  made  out  a  j9rtnuij%rcte  case  of  compe-  ^ 
tency  of  the  bankrupt.  The  only  remaining  question  is,  whether  these  releases 
destroyed  the  plaintifTs  right  of  action.  It  is  quite  clear  that  they  did  not;  for 
they  could  not  operate  so  as  to  arrest  the  progress  of  the  commission.  (He  was 
then  stopped  by  the  court.) 

/I  Pollock,  contra.  There  was  not  any  evidence  in  this  case  to  warrant  the 
presumption,  that  all  the  bankrupt's  creoitors  signed  the  second  release.  All 
the  three  meetings  were  held  within  42  days  after  the  commission  issued  ;  and 
there  is  no  evidence  of  any  meeting  for  the  proof  of  debts  after  the  42d  day  from 
the  commission:  it  must,  therefore,  be  contended,  that  the  presumption  arose 
at  the  expiration  of  that  time.  The  bankrupt's  clerk  might  have  been  called  to 
show  who  were  his  creditors :  his  books  might  have  given  some  information, 
but  the  derk  was  not  called,  nor  were  the  books  produced;  and  as  these  media 
of  proof  were  witiiin  the  plaintiff's  reach,  he  cannot  be  considered  as  having  made 
out  a  sufficient  case  of  competency  without  resorting  to  them.  But,  secondly, 
the  assignee's  right  of  action  was  destroyed  by  the  three  instruments  in  question : 
he  had  no  longer  any  scintilla  of  interest  in  the  action ;  the  creditors  had  no 
longer  any  claim  upon  the  bankrupt's  estate.  So  that  all  the  purposes  of  the 
trust  in  tiie  assignee  were  answered ;  and  that  being  so,  the  trust  itself  was 
at  an  end. 

Bayley,  J.  Two  questions  have  been  raised  in  this  case ;  first,  whether  the 
bankrupt  was  a  competent  witness ;  and  secondly,  whether  the  assignees  right  of 
action  was  destroyed  by  the  releases  which  were  executed.  As  to  2ie  first  point, 
the  only  question  is,  whether  the  *court  may  presume  that  all  the  creditors  r« j^.^ 
executed  the  second  release ;  for  If  they  did,  tiie  bankrupt,  although  prima  ^ 
facie  incompetent,  was,  by  that  and  tiie  other  releases,  made  a  good  witness. 
Now  it  appears  that  the  commission  issued  in  January ^  1821 :  several  meetings 
were  held  under  it,  at  which  it  was  probable  that  the  creditors  would  prove ; 
and  it  does  not  appear  that  any  creditor  applied  to  be  let  in  to  prove  between 
the  last  of  those  meetings  and  the  month  of  October,  1822.  It  has  been  sug- 
gested, that  the  bankrupt's  books  might  have  been  produced,  or  his  clerk  might 
have  been  called.     Tl^t  is  true ;  but  the  question  is,  whether  sufficient  was 
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done  to  make  out  z  prima  fade  case  of  competency.  I  think  there  was;  and 
the  defendant's  counsel  might  have  examined  the  bankrupt  on  the  voir  dire^ 
before  he  was  examined  in  chief.  Upon  the  second  question  I  have  no  doubt. 
It  is  contended,  tliat,  by  the  second  release,  the  creditors  have  discharged  all 
their  claims  upon  the  bankrupt,  and  upon  that  which  was  his  estate,  that  they 
are  no  longer  creditors,  and  that  the  plaintiff,  therefore,  can  have  no  right  to  the 
fiind  which  he  seeks  to  recover.  The  objection  arises  out  of  a  false  construction 
of  that  release.  It  releases  the  bankrupt  from  all  claims  against  him  and  his 
lands,  goods,  ^.,  and  the  creditors  cannot  now  insist  upon  having  them ;  what« 
ever  may  be  called  hit  is  protected  by  the  release,  and  would  be  liable  to  an 
execution  creditor.  But  as  soon  as  an  assignment  was  made  under  the  oom- 
missiont  all  that  was  //ten  the  bankrupt's  would  go  to  his  assignee,  and  is  no 
longer  the  bankrupt's.  The  fair  and  true  construction  of  the  release,  therefore, 
is,  Uiat  it  does  not  relate  to  things  before  effectually  assigned,  but  to  such  things 
*4481  ^^  ^^^^  thereafter  come  to  the  bankrupt.  For  these  ^reasons,  I  am  of 
^  opinion  that  the  action  was  maintainable,  and  that  the  bankrupt  was  a 
competent  witness. 
HoLSOYD  and  Bxct,  Js.,  concurred. 

Poetea  to  the  plaintiff. 


DOE  on  the  demise  of  JOHN  NEWBY  v.  JACKSON. 

Where  an  agreement  was  made  between  A,  and  B,  that  the  former  should  sell  certain  premises 
to  B.,  if  it  turned  out  that  be  bad  a  title  to  them,  and  that  B.  ahould  have  the  possession  from 
the  dale  of  that  agreement :  Held,  that  an  ejectment  could  not  be  maintained  by  A.  against 
B,  without  a  demand  of  possession,  although  the  object  of  the  action  was  to  try  the  title  to  the 
premises. 

A.  havinff  married  a  woman,  owner  of  a  customary  estate  in  fee,  took  a  grant  of  the  freehold 
from  toe  lord,  upon  which  livery  of  $ei$in  was  afterwards  given.    SemhU,  that  the  grant, 
operated  as  an  enfranchisement  before  the  livery,  and  that  the  course  of  descent  of  the  cus- 
tomary estate  would  not  be  thereby  altered. 

EiBCTMENT  to  recovor  the  possession  of  the  undivided  third  part  of  three 
closes  of  land  in  the  parish  of  Millom,  in  the  cotmty  of  Cumberland^  upon  the 
demise  of  John  Newby,  on  the  1st  of  F^mtary,  1816.  At  the  trial  before 
Bayley^  J.,  at  the  Summer  assizes  for  the  county  of  Cumberland^  1819,  the 
plaintm  was  nonsuited,  with  liberty  to  move  to  set  aside  the  nonsuit  and  to  enter 
a  verdict  for  the  plaintiff;  and  upon  the  motion  being  made  for  that  purpose,  the 
court  directed  the  facts  to  be  stated  in  a  case. 

The  premises  were  three  closes  of  land,  called  Cloee^  ilftre,  and  Benridding, 
otherwise  Bennett  Ridding,  The  two  former  closes  were  part  of  a  tenement 
called  Upper  Water  Blean^  situate  within  the  parish  of  Miuom^  in  the  county 
of  Cumberland;  which  tenement,  as  well  as  the  close  called  Bennett  Biddings 
until  the  making  of  a  deed  hereinafter  set  forth,  had  been  from  time  immemorial 
within  and  parcel  of  the  manor  or  lordship  of  Jl^om,  and  customary  tenements 
•^Ql  d^cendible,  and  which  *had  descended  from  ancestor  to  heir  as  of  the 
-^  hereditary  right  of  the  tenants,  called  tenant  right,  and  holden  of  the  lord 
of  the  said  manor  for  the  time  being,  as  of  that  his  manor  by  rents  and  services 
according  to  the  custom  of  the  said  manor  or  lordship.  At  a  court  holden  for 
the  said  manor,  on  the  8th  of  June^  1738,  one  Ann^  the  wife  of  one  Joseph 
Hunter^  formerly  Ann  Leeee^  spinster,  was  admitted  to  her  and  her  heirs, 
according  to  the  custom  of  the  manor,  to  the  premises  in  question  with  the 
appurtenances.  By  an  indenture  tirpartite,  of  the  2d  jPe&ruary,  1741,  made 
between  JJ.  Hudleston^  Esquire,  J?.  Hudleeton^  and  E.  Oibeon^  of  the  first  part, 
the  said  Joseph  Hunter  of  the  second  part,  and  Wm.  Hudleeton  of  the  third 
part,  reciting,  that  by  an  act  passed  in  the  last  session  of  parliament,  entided  an 
aet  for  vesting  certain  manors,  lands,  and  tenements  of  the  said  W.  Hudkstonf 
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in  trustees,  to  be  sold  ibr  the  payment  of  his  debts,  the  several  messuages,  lands, 
and  tenements,  rents,  fines,  heriots,  boons,  dues,  duties,  and  services,  and  other 
the  premises  thereinaHer  mentioned,  to  be  purchased  by  the  said  Joseph  Hunter, 
were  amongst  other  things  vested  in  them,  the  said  A,  Hudlesitm^  R.  HudieMtan, 
and  JE.  Gibeon^  and  their  heirs  in  trust,  to  be  sold  for  the  several  uses  and  pur- 
poses therein  above,  and  in  the  said  act  mentioned;  and  that  the  said  /,  Htmter 
stood  possessed  and  seised  to  him  and  his  heirs,  according  to  the  custom  of 
tenant  right,  time  out  of  mind,  used  and  observed  within  the  manor  or  lordship 
of  Mtllonij  of  and  in  one  customary  messuage  or  tenement  at  Crosshouae  therein 
particularly  mentioned;  and  that  .^yin,  the  wife  of  the  said  J.  Hunter,  was  and 
stood  also  possessed  of  and  seised,  to  her  and  her  heirs,  according  to  the  custom 
of  tenant  right,  time  out  of  mind,  used  and  observed  within  we  said  manor 
*of  Mtilom,  of  and  in  one  customaiy  messuage  or  tenement,  called  Upper  r^j^^n 
Water  Blean,  in  the  parish  of  ifillom,  and  holden  of  the  said  fV,  ^ 
Hudleston  as  parcel  of  his  said  manor  or  lordship  of  MtUom^  by  payment  of 
the  yearly  customary  rent  of  6/.  4«.  and  other  fines,  heriots,  boons,  dues,  duties, 
and  services  as  aforesaid ;  and  also,  of  and  in  one  parcel  of  customaiy  land 
called  Bennett  Ridding,  also  situate,  lying  and  being  in  the  said  parish  of 
MiUom,  and  holden  of  the  said  W,  Hudleeton  as  parcel  of  his  said  manor  or 
lordship  of  MUlom,  by  payment  of  the  customary  rent  of  8(/.,  and  also  all  other 
the  rents,  fines,  heriots,  boons,  dues,  duties,  and  services  as  aforesaid.  And 
further  reciting,  that  the  said  /.  Hunter,  for  the  sum  of  90/.,  had  contracted  with 
them  the  said  trustees  and  the  said  W,  Hudleston  for  the  purchase  of  the  firee- 
hold  and  seigniory,  as  well  of  the  said  messuage  and  tenement  whereof  the  said 
«/.  Hunter  was  himself  then  so  seised  and  possessed  as  aforesaid,  as  also  of  the 
purchase  of  the  freehold  and  inheritance  of  the  other  messuage  and  tenement. 
And  also  a  parcel  of  land,  whereof  Ann  the  wife  of  J.  Hunter  was  so  then 
seised  and  possessed  as  aforesaid.  It  was  witnessed  by  the  said  indenture,  diat 
the  said  trustees,  by  the  consent  of  W,  Hudleatan,  testified  as  therein  mentioned* 
and  by  virtue  of  the  said  trust  and  power  to  them  by  the  said  act  granted,  and 
in  pursuance  of  the  said  contract,  and  in  consideration  of  the  said  sum  of  90/. 
to  them  in  hand,  paid  by  the  said  J,  Hunter  before  the  execution  of  the 
indenture,  which  was  the  best  price  and  most  money  that  could  be  gotten 
ibr  the  same,  did  grant,  bargain,  sell,  alien,  enfeofife,  and  confirm  unto  •/! 
Hunter,  his  heirs  and  assigns,  all  the  said  messuages  or  tenements,  and 
parcel  of  land,  being  parcel  of  the  said  manor  or  lordship  of  MUttmi, 
''and  then  in  the  tenure  or  occupation  of  the  /.  and  Ann  Htmier,  as  r^^ei 
customary  tenants  thereof,  or  his  farmers  or  under-tenants  of  the  same,  ^ 
with  their  and  every  of  tlieir  appurtenances,  and  the  freehold  and  inheritance 
thereof,  and  all  commons,  &c.,  with  all  that  their  estate,  right,  title,  &c.,  to  the 
said  premises;  and  with  the  appurtenances,  savins,  reserving,  and  excepting  to 
cbe  said  W,  HuddleiUm,  his  heirs  and  assigns,  lords  of  the  said  manor  as  there- 
inafter was  mentioned ;  to  have  and  to  hdd  the  said  messuages  and  tenements, 
and  parcel  of  land,  unto  the  said  •/.  Hunter,  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  him,  •/.  Hunter,  his  heirs  and  assigns  for  ever,  in  fee 
tarm,  according  to  the  course  of  common  law,  absolutely  freed  and  dbcharged  of 
and  from  all  customary  and  other  rents,  fines,  boons  dues,  duties,  and  services 
whatsoever,  thereafter  to  become  due  and  payable  to  the  said  W.  Huddleston^ 
his  heirs  or  assigns,  lords  of  the  said  manor  or  otherwise,  yielding  and  paying, 
therefore,  to  the  said  fF.  Huddleaton,  his  heirs  and  assiffns,  the  rent  of  one 
pepper  com,  on  the  29th  of  Sqitember  yearly,  if  lawfully  demanded,  and  doing 
and  performing  suit  of  Court  at  the  several  Courts  leet.  Courts  baron,  ana 
customary  courts  of  the  said  fF.  Huddlegtan,  his  heirs  and  assigns,  to  be  holden 
for  the  said  manor  or  lordship,  and  saving  and  excepting  mines,  &^  The  deed 
also  contained  a  power  of  attorney  from  the  trustees  to  a  person  therein  named, 
to  give  livery  of  setrni  to  the  said  J.  Hunter,  and  which  livery  of  iteisin  was 
afterwards  duly  given,  and  a  memorandum  thereof  indorsed  upon  the  deed. 
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/.  Bunitr  diai,  seised  of  such  eetele  ae  he  took  under  the  deed,  if  any,  on  the 
27th  Mardh  1762,  leaving  his  widow  Ann  surviying,  who  died  in  1776,  leaving 
two  sous,  of  wiiom  Wm.  Umdtr  was  the  elder,  her  surviving.  The  saiS 
*4S21  *  BwfUer  entered  upon  the  premises,  but  the  precise  time  of  hit 
^  entry  was  not  proved  at  the  trial,  and  continued  in  possession  until  ths 
6th  February,  1800,  when  he  died  in  possession  and  in  seuin  thereof  (if  the 
Court  should  be  of  opinion  that  his  father  had  been  seized^  without  leaving  any 
Lssue*  but  having  first,  by  his  last  will  duly  executed^  devised  the  premises  in 
question  to  his  wile  for  life,  and  after  her  decease,  to  one  fVm.  fVylde  in  fee. 
.Upon  the  death  of  W.  Hunier^  his  widow  entered  upon  and  enjoyed  the  same 
unal  her  death  in  1815.  fVn  Wyldt^  the  devisee  named  in  the  wiU,  died  in  the 
lifetime  of  the  testator.  At  the  time  of  the  death  of  tlie  widow  of  IV.  Hunter,  atid 
also  at  the  time  of  the  demise  laid  in  the  ejeetment,  the  lessor  of  the  plaintiff, 
J,  Newby,  was  one  of  his  co-heirs  at  law,  exparte  patema,  but  not  exparte 
malerna  oi  one  undivided  tliird  part  of  the  said  messuages  or  tenements,  and 
parcel  of  land.  The  defendant  was  put  in  possession  of  the  premises  by  John 
ffplde,  who  was  the  oldest  son  of  fr.  fVyldt  the  devisee,  and  which  said  John 
H'yldt  was  also  heir  exparte  maiema  to  the  late  fP.  Hunter.  By  a  memo* 
randum  of  agreement  in  writing  made  the  3d  iUby,  1819,  (and  which  was  be- 
Ibre  the  service  of  the  declaration  in  ejectment  in  this  cause)  between  the  said 
John  Newly,  the  lessor  of  the  |daintiff  of  the  one  part,  and  the  said  James 
JadcMon,  the  defendant,  of  the  other  part,  and  which  agreement  was  signed  as 
well  by  the  said  J.  Newby  as  by  the  said  /.  Jadeton,  J.  Newby  agreed  to  sell, 
and  J,  Jackson  agreed  to  purchase,  in  case  the  said  J.  iVietc^^v  should  be  found 
the  owner  thereof,  all  those  freehold  closes  of  land,  called  ^benridding  close. 
Mire,  Great  Meadow,  and  Long  Meadow,  situate  in  the  parish  of  MUlom,  in 
the  county  of  Cumberland,  late  the  property  of  fF.  Hunter,  deceased.  The 
*45a'1  P^^*^  ^^  settled  by  ^arbitrators.  And  the  said  J,  Jackson  agreed  to 
•^  pay  the  purchase  money  for  so  much,  and  such  part  (if  any)  of  the 
above  premises  as  tlie  said  J,  Newby  could  give  a  good  title  in  the  law  to  at 
Candlemas  then  next,  with  interest  for  the  same  in  the  meantime,  at  and  after 
the  rate  of  4/.  $s.  per  cent,  per  annum.  And  the  said  /•  Newby  agreed  to 
grant,  release,  and  convey  the  said  five  doses,  or  so  much,  ana  such  part 
Uiereof,  as  he  could  give  a  good  and  sufficient  title  in  the  law  to  the  said 
y.  Jackson^  his  heirs,  and  assigns,  or  as  he  or  they  might  appoint  upon  pay- 
ment, or  sufficient  security  given  for  payment  of  the  purchase  money  of  the 
said  premises.  The  said  J.  Jackson  to  have  possession  from  the  time  of  the 
date  of  the  agreement.  The  premises  mentioned  in  the  declaration  in  eject- 
moot,  are  part  of  the  premises  mentioned  in  the  above  agreement  At  the  time 
of  making  and  signing  the  agreement,  the  defendant  was  in  possession  of  the 
disputed  premises,  and  remained  in  possession  thereof,  until  and  after  the 
service  of  the  said  declaration  in  ejectment.  No  demand  of  the  possession  of 
the  said  premises  sought  to  be  recovered  in  this  action  was  ever  made  on  the 
defendant,  nor  was  any  notice  given  him  to  quit  the  same. 

Jindal  for  the  plaintiff.  The  real  question  intended  to  be  decided  by  this 
action  was,  whether  the  estate  which  the  lessor  of  the  plaintiff  seeks  to  recover, 
descended  exparte  patema  or  exparte  matema.  But  an  agreement  executed 
by  the  lessor  of  the  plaintiff,  and  stated  above,  has  been  set  up  as  an  answer  to  the 
action;  and,  therefore,  the  first  thing  to  be  considered  is  the  effect  of  that  instru- 
ment. In  the  ease  of  Eight  dem*  I^ewis  v.  Beard,  13  East,  210,  the  original 
_.  .,  ownership  of  the  ^property  was  not  in  dispute,  and  Jjewis  had  received 
J  a  part  of  the  purchase  money  from  the  defendant  That  case,  therefore, 
diffeiB  from  the  present;  for  here  it  was  manifestly  the  intention  of  the  parties, 
that  the  trial  as  to  the  tide  should  proceed,  and  the  possession  given  by  the 
acreemeat  is  to  be  taken  with  reference  to  that  object,  and  ought  not  to  pre- 
ctnde  iStuM  qnestioii.  But  if  that  be  not  so,  still  the  day  of  the  demise  in  the 
dedaialkm  le  prior  to  the  date  of  the  agreement,  and  if  the  lease  to  John  Doe 
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was  goodf  the  second  lease  to  the  defendant  coold  not  take  effect  Neither 
could  the  a^tement  operate  as  a  leleasa  of  the  action,  for  the  lessor  of  the 
plaintiff  cannot  release.  Doe  dem.  Byne  ▼.  Brewer^  4  M.  ^  S.  300.  At  all 
events,  nothing  more  than  a  strict  tenancy  at  will  was  created,  which  may  be 
determined  by  any  notice;  now,  it  is  foimd  that  the  defendant  continued  in 
possession  afler  the  service  of  the  dedaration,  and  that  serviee  was  sufficient 
notice  to  determine  the  tenancy. 

LUtledait,  contra.  The  case  of  Bight  d>  Lewis  ▼•  Beard  is  parallel  to  this, 
and  cleariy  shows  that  the  agreement  set  forth  created  a  tenancy.  T^e  date  of 
the  demise  laid  in  the  dedaradon  cannot  affect  the  question,  nor  can  the  ser- 
vice of  the  dedaration  be  deemed  a  determination  of  the  tenancy  for  the  pur- 
poses of  the  present  action,  which  must  proceed  on  the  ground  that  the  defend- 
ant was  a  wrongodoer  at  the  date  of  the  service.  Doe  v.  Wihon^  1 1  Eiut,  56. 

Bayley,  J.  There  is  no  doubt  that  an  ejectment  treats  the  tenant  in  posses- 
sion as  a  wrong-doer  at  the  time  when  the  action  is  brought.  If  he  be  lawfully 
in  *|X)ssession  then,  it  is  an  answer  to  the  action,  whatever  may  be  the  r^AgLm' 
date  of  the  demise  land  in  the  declaration ;  for  an  ejectment  is  altogether  ^ 
a  fictidous  remedy.  Here,  before  the  ejectment  was  brought,  viz.  on  the  3d 
of  Maiu^  1819,  an  agreement  was  made  between  the  lessor  of  the  plaintiff  and 
the  defendant,  and  the  former  should  sell  to  the  latter  the  fee  simple  of  the 
premises  in  questions,  if  it  turned  out  that  he  had  a  tide  to  them,  and  it  was 
thereby  stipulated  that  the  defendant  should  have  possession  from  the  date  of 
the  agreement  That  created  a  tenancy,  which  was  not  determined  before  the 
commencement  of  this  action ;  a  nonsuit  must,  therefore  be  entered. 

HoLBOYED  and  Best,  Js.,  concurred.  Judgment  of  nonsuit 

Besides  the  point  upon  which  the  judgment  of  the  Court  proceeded.  The 
effect  of  the  deed  of  the  2d  of  Fthruary  1741,  was  discussed. 

7\ndali  for  the  lessor  of  the  plaintiff,  contended,  that  the  effect  of  it  was 
to  create  a  new  estate,  descendible  to  the  heirs  ex  parte  patema.  Before  the 
execution  of  that  deed  of  feoffment,  the  freehold  of  the  customary  estate,  like 
that  of  a  Qopyhold,  was  in  the  lord.  Stephenson  v.  Billf  3  Burr,  1278.  Bur- 
rell  V.  Doddj  3  B.  ^  P.  378.  Doe  dem.  Reay  v.  Huntington^  4  East,  289. 
At  the  time  of  the  feoffment,  Joseph  Hunter  had  an  estate  for  life  in  right  of  his 
wife,  Co.  Lit.  351.  a,  the  feoffment,  therefore,  must  have  operated  either  as  an 
extinguishment  or  suspension  of  the  customary  estate.  *Lane*s  case,  f^j^mg* 
2  Co,  17.  JFVench's  case,  4  Co.  31.  Roe  v.  Briggs,  16  East,  406.  L  *°** 
If  as  an  extinguishment,  then,  on  •/.  HufUer*s  death,  the  legal  estate  descended 
to  his  son,  subject  to  a  trust  for  his  mother.  Wynne  v.  Cook,  1  Br.  Ch.  Ca, 
515.  Challoner  v.  Marshall,  3  Ves.  jun.  524.  fFatk.  on  Copyholds,  559  ; 
and  at  her  death  the  equitable  estate  would  be  merged,  and  the  whole  would 
descend  ex  parte  patema.  Sdby  v.  Alston,  2  Ves.  339.  Goodright  v.  Wells. 
2  Doug.  771.  Or,  if  it  only  operated  as  a  suspension,  which  might  be  the  case 
according  to  Cro.  Eliz.  8.  Anon  ^  Walk.  Copyholds,  551.,  stiU  the  freehold 
and  customary  estates  uniting  in  the  son,  would  create  a  new  estate  descendible 
ex  parte  patema. 

LUtledale,  contra.  The  deed  in  question  merely  operated  as  an  enfranchise- 
ment of  the  customary  estate,  the  only  effect  of  which  was  to  release  the  services, 
and  the  lands  being  still  held  to  the  same  uses,  would  descend  as  before.  Com. 
Dig.  Descent.  (C  b).  If  that  deed  be  not  an  enfranchisement,  it  must  be  con- 
sidered as  a  grant  to  a  stranger,  and  then  the  freehold  being  severed  from  the 
manor,  the  customary  estate  would  not  be  destroyed,  but  would  become  free, 
and  would  still  descend  as  before.  MurrdVs  case,  4  Co.  24.  b.  GUb.  Ten, 
208.  Should  it  be  contended  that  the  customary  estate  would  not,  under  such 
circumstances,  become  free,  then  it  follows,  that  the  freehdd  is  capable  of  a 
separate  existence  in  a  stranger,  and  if  so,  it  would  still  be  severable  when  it 
(leiscended  to  the  son,  as  stated  in  this  case.  He  might  have  sold  or  dovised  it, 
the  customary  estate  would  not,  therefore,  merge,  but  both  being  left  to  descend. 
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^4571  ^^  customary  *e8tat8  might  go  to  the  heirs  ex  parte  maiema,  and  the 
-^  freehold  to  the  heirs  ex  parte  patema. 
The  Court  said,  that  as  it  was  not  necessary  to  determine  this  point,  which  was 
one  of  considerable  difficulty,  they  abstained  from  giving  any  decided  opinion  ; 
but  intimated,  that  they  thought  the  deed  of  February  2d,  1741,  operated  as  an 
enfranchisement  before  livery  of  seisin  was  given,  and  that  the  course  of  descent 
was  not  thereby  altered. 


SPENCER  et  al  t;.    MARRIOTT,  Executor  of  SARAH  MARRIOTT 

deceased. 

Covenant  by  the  lessor  that  the  lessee  should  hold  the  premises  without  any  lawful  let,  suit, 
intermption,  eviction  by  the  lessor,  or  by  or  through  the  lessor's  acts,  means,  right,  &.c. 
The  lessor  held,  under  a  lease,  for  a  lonser  term,  which  contained  a  clause  of  re-eniry  by  the 
original  lessor  in  case  the  premises  should  be  used  for  a  shop.  The  underlease  was  not  in- 
formed of  this  clause,  and  underlet  to  a  tenant,  who  incurred  a  forfeiture  by  using  the  premises 
for  a  shop ;  and  the  original  lessor  evicted  him :  Held,  that  this  was  not  an  eviction  by  meant 
of  the  lessor  within  the  meaning  of  the  covenant  in  the  underlease. 

Covenant  by  the  lessee  against  the  executor  of  the  lessor  for  breach  of  the 
following  covenant  for  quiet  enjoyment  contained  in  a  lease  granted  by  the  tes- 
tator of  certain  premises  in  Gtdlford- Street :  '^That  the  plaintiffs  should  and 
might  hold  tlie  premises  demisea  during  the  term  granted,  without  any  lawful 
let,  suit,  trouble,  molestation,  eviction,  interruption,  claim,  or  demand  whatsoever, 
by  or  from  the  lessor,  her  executors,  administrators  or  assigns,  or  any  person  or 
persons  whomsoever,  claiming  or  to  claim,  by,  from,  under,  or  in  trust  for  her, 
them,  or  any  of  them ;  or  by,  or  through,  her  or  their  acts,  means,  right,  title, 
forfeiture,  privity,  or  procurement.*'  The  declaration  alleged,  that  at  the  time 
M5fl1  n^^u^  ^c  lesise  to  the  plaintifis,  *the  defendant's  testator  held  the 
^  same  by  a  lease  for  a  longer  term  of  years  under  the  IbundUng  hospital, 
which  lease  contained  a  clause  of  re-entry  by  the  governors  of  the  hospital,  in 
case  the  premises  should  be  used  for  any  shop,  warehouse^  or  other  place  for 
carrying  on  any  trade,  or  in  case  any  open  or  public  show  of  business  should 
be  suffered  therein ;  and  also  a  covenant  on  the  part  of  the  lessees  of  the  hos- 
pital, not  to  use  or  suffer  the  premises  to  be  used  for  such  purposes ;  tliat  the 
plaintiffs,  in  ignorance  of  this  clause  contained  in  the  lease  of  the  hospital, 
underlet  the  premises  to  a  person  who  exerdsed  the  business  of  an  anctioneer 
in  them ;  that  tlie  governors  of  the  Foundling  hospital  took  advantage  of  the 
clause  of  forfeiture  in  their  lease,  in  consequence  of  such  public  business  being 
carried  on  in  the  premises :  the  breach  of  covenant  alleged  was,  thnt  the  plain- 
tiffs were  evicted  from  the  premises  by  the  mean*  of  the  defendant's  testator,  to 
wit,  by  means  of  her  neglecting  and  omitting  to  insert,  or  cause  to  be  inserted 
in  the  said  lease  made  by  her  to  the  plaintiffs,  any  covenant  similar  to  the  said 
covenant  on  the  part  of  the  lessees  of  the  hospital,  and  of  her  neglecting  and 
omitting  to  give  the  plaintiffs  any  notice  of  such  covenant,  or  of  the  clause  of 
re-entry  aforesaid ;  and  special  damages  were  assigned.  The  declaration  was 
demurred  to  generally. 

•imoSf  in  support  of  the  declaration.  No  laches  can  be  imputed  to  the  plain- 
tiffs for  not  investigating  at  the  time  of  their  taking  a  lease  of  the  premises,  the 
qaaliiications  to  which  this  lessor's  title  was  subject.  The  authorities  incline 
•ARQl  *ff^^  ^®  1%^^  0^  ^®  lessee  to  an  ^inspection  of  the  title  of  a  lessor, 
^^^^  White  V.  Ihljambe,  U  rea.jun.  337,  OwiUim  v.  Stane,  3  Taunt.  433 
The  word  ^  means"  has  a  most  extensive  signification.  In  Butler  v.  Sunnner- 
fon,  Cro.  Joe.  660,  the  word  "  means,"  in  a  covenant,  was  held  to  have  a  much 
ffloie  extensive  signifiemtion  than  the  words  «*  act  or  procurement"    Besides,  the 


196  WiNSTONB  ©.  Linn-  H.  T.  1823.  [459 

covenant  is  to  be  constiued  most  strongly  against  the  covenanter,  Shq) 
Touch.  162. 

Per  Curiam,  If  the  defendant's  testator  has  been  guilty  of  any  improper 
concealment  whereby  the  plaintiffs  have  sustained  damage,  that  may  be  the 
proper  subject  of  an  aetkm  on  the  case,  but  in  order  to  maintain  this  action,  it 
must  be  shown  that  a  breach  of  the  covenant  contained  in  the  lease  has  been 
committed.  The  covenant  is,  **  that  the  lessee  should  hold  the  premises  with- 
out any  lawful  eviction,  interruption,  &c.,  by  or  from  the  lessor,  or  by  or 
through  her  acts,  means,  right,  title,  forfeiture,  privity,  or  procurement."  Now 
the  word  **  acts"  means  something  done  by  the  person  against  whose  acts  the 
covenant  is  made,  and  the  word  ^  means  '  has  a  similar  meaning,  somethincr 
proceeding  from  the  person  covenanting.  Now,  the  eviction  was  not  produced 
by  any  thing  proceeding  from  the  covenantor,  but  from  the  person  in  posses- 
sion of  the  premises.     Our  judgment  must,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 

F.  PoUoek  was  to  have  aigued  in  support  of  Uie  aemurrer. 
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Declaration  upon  an  indenture  of  apprenticeship  for  breach  of  a  covenant  whereby  the  defend- 
ant, in  consideration  of  a  premium  of  WL,  covenanted  to  instruct  ihe  apprentice  in  his  trads. 
and  provide  him  with  diet,  &c  Breach,  that  the  defendant  did  not,  after  making  the  inden- 
ture, instruct  the  aj>prentice,  but  on  the  contrary  refused  so  to  do ;  and  after  the  makine  of 
the  indenture,  to  wit,  on  the  13th  of  July,  refused  then  or  at  any  other  time  to  instruct  aim, 
and  that  the  defendant  did  not,  after  the  making  of  the  indenture,  provide  the  apprentice  with 
diet,  &rc.,  but  on  the  contrary  thereof,  on  the  13th  of  July  oompelied  him  to  quit  his  aervice 
before  the  expiration  of  the  term.  Plea,  as  to  the  not  instructing  snd  not  providiog  with  diet 
and  iodffing  before  the  lOth  of  July,  that  he  did  instruct  and  provide  him  with  diet  and  lodg- 
ing till  tnat  time.  Upon  this  plea  issue  wss  taken  and  joined.  And  as  to  the  not  instructinfp 
and  not  providinfl[  with  diet  and  iodaing  mum  and  o/fsr  (As  lOlA  Af  July,  that  the  defendant 
was  reaay  and  willing  to  instnict  ana  provide  the  apprentice  with  diet  and  lodging  during  the 
whole  term,  but  that  the  apprentice  would  not,  after  making  the  indenture,  serve  the  defend- 
ant, but  frequently,  and  particularly  on  the  lOtb  of  July,  refused  so  to  do,  and  that  on  the 
lOih  doy  of  July  tne  apprentice  refiised  to  do  particular  acts  therein  mentioned,  which  he  was 
bound  to  do  as  such  apprentice ;  and  on  the  contrary  thereof,  against  the  positive  orders  of 
the  defendant,  absented  and  wholly  withdrew  himself  from  his  service,  declsring  that 
he  never  intended  to  return  sgstn  to  his  service,  whereby  defeadsnt  wo  prevented  from 
instructmg  and  providing  him  with  diet  and  lodging  according  to  the  indenture.  Replication, 
that  after  the  apprentice  nad  been  guilty  of  the  supposed  breaches  of  duty  ss  mentioned  in  the 
plea,  to  wit,  on  the  13th  of  July,  he,  the  apprentice,  returned  to  the  defendant,  and  offered 
to  serve  him  as  such  spprentice  during  the  re^ue  of  the  term,  and  requested  him  to  receive 
him,  and  provide  him  with  diet  and  lodging ;  but  that  defendant  refused  so  todo.  Demurer, 
ossigning  for  cause  that  plaintiff  had  by  bis  declsration  complained  of  a  continued  breach  of 
covenant  in  not  instructing,  &c.,  the  spprentice  from  the  time  of  making  the  indenture  till  the 
commencement  of  the  suit ;  and  although  the  second  plea  answered  to  the  whole  lime  in  the 
decbrstion  sfter  the  lOth  of  July,  yet  thst  the  plaintifis  had  omitted  to  reply  to  such  parts  of 
defendant's  second  pies  ss  related  to  not  instructing,  dtc,  the  apprentice  on  the  10th  of  July, 
and  between  that  time  and  the  13ih  of  July:  Held,  that  the  ptamtifTs*  claim  was  not  entire, 
but  divisible,  and  covered  every  part  of  the  time  during  which  the  master  refused  to  instruct 
the  apprentice,  and  consequently  that  there  was  no  disoontinuanoe :  Held,  also,  that  the  repli- 
cation was  not  a  departure  from  the  declaration,  the  gravamen  of  the  complaint  being  that 
the  defendant  had  compelled  the  apprentice  to  quit  his  service,  snd  the  replication  showing 
the  msnner  in  which  he  had  so  done  it:  Held,  also,  that  the  covenants  in  an  indenture  of 
apprenticeship  are  independent  covenants,  and  consequently  that  acts  of  misconduct  on  the 
part  of  the  apprentice  stated  in  the  plea  were  not  an  answer  to  an  action  brought  for  breach  of 
the  covenant  bv  the  roaster  to  instruct  and  maintain  the  apprentice  during  the  term  agreed 
upon  by  the  indenture. 

Covenant  apon  an  uidenture  of  apprentioeship,  bearing  date  the  11th  ^pril^ 
1820,  whereby  the  defendant,  in  consideration  of  a  premium  of  00/.,  covenanted 
with  the  plaintifia  that  he,  defendant,  would,  during  four  years,  instnict  ffm- 
9tane  the  younger  in  the  *trade  and  basinets  of  a  tobacconist,  and  also  r^Aa^ 
provide  him  with  sufficient  diet  and  lodging  in  the  dwelling-house  of  ^ 
the  defendant    The  dedunatton  averred,  tiuti  the  son  enterdi  into  the  defend- 
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uit's  service,  and  then  assigned  a  breach  as  follows ;  that  the  defendant  did  not, 
after  the  making  of  the  indenturet  instruct  the  apprentice  in  the  trade  of  a  tobac- 
conist; but,  on  the  contrary  thereof,  had  hitherto  altogether  refused  so  to  do. 
And  after  the  making  of  the  said  indenture,  to  wit,  on  the  18th  day  of  Jidy^ 
wholly  refused  then  or  at  any  other  time  to  instruct  the  said  Thamaa  fflnstone. 
ihe  younger  in  the  said  trade,  contrary  to  the  covenant  And  that  the  defend- 
ant did  not,  nor  would,  afler  the  making  of  the  said  indenture,  provide  the  said 
T.  Wuistont  the  younger  with  suitable  diet  and  lodging,  although  he,  the  said 
T,  fflrutone  the  younger,  at  all  times  afler  the  making  of  the  said  indenture, 
was  willing  to  take  his  meals  with  the  defendant;  but,  on  the  contrary  thereof, 
he,  the  defendant,  afterwards,  to  wit,  on  the  Idth  day  of  July^  in  tlie  year  afore- 
said, compelled  the  T.  Winatwie  the  younger  to  quit  his  service  before  the  expi- 
ration of  the  time  agreed  upon  for  the  said  T,  fP.  remaining  therein,  and  refused 
to  maintain  and  keep  him,  contrary,  &c.  Plea  firet,  as  to  so  much  of  the 
breaches  of  covenant  as  related  to  the  not  instructing  the  said  T,  WtMtone  the 
younger,  and  not  providing  him  with  diet  and  lodging  before  the  10th  day  of 
July;  that  he  did  instniet  him  till  that  time,  and  did  provide  him  with  suitable 
and  sufficient  diet  and  lodging,  according  to  the  tenor  of  the  covenant.  Upon 
this,  issue  was  taken  and  joined.  And  as  to  so  much  of  the  breaches  of  cove- 
nant as  related  to  the  not  instructing  the  said  71  Wihatone  tlie  younger,  and 
*4621  °^^  providing  *him  with  diet  and  lodging  up&n  and  after  the  10th  day 

-I  of  Jtdv  aforesaid;  that  he,  the  defendant,  was  ready  and  willing  to 
instruct  the  said  T,  fVinstofU  the  younger  in  the  said  business,  and  provide  him 
with  diet  and  lodging  during  the  whole  of  the  four  years ;  but  that  the  said  T. 
W,  the  younger  did  not,  nor  would,  afler  the  making  of  the  said  indenture, 
serve  the  defendant  as  an  apprentice  in  his  said  trade ;  but  aflerwards,  on  the 
1 2th  April  in  the  year  aforesaid,  and  on  diven  other  days  and  times  between 
that  day  and  the  said  10th  day  of  Jnly^  wholly  refused  so  to  do ;  and  on  several 
of  tliose  days  and  times  aforesaid  refused  to  obey  him  in  his  said  business,  and 
to  render  him,  defendant,  a  proper  account  of  his  monies  from  time  to  time 
entrusted  to  the  said  T.  IV,  the  younger,  as  such  apprentice.  And  that  when, 
on  the  Idth  of  July^  he  ordered  the  said  71  IV,  the  younger  to  add  up  the  day- 
book used  in  his  said  business,  which  it  was  the  duty  of  the  said  T.  W,  tlie 
younger,  as  such  apprentice,  to  have  done,  he,  the  said  T,  W,  the  younger 
refused  so  to  do ;  and  on  the  contrary  thereof^  then  and  there,  against  the  posi- 
tive ordera  of  the  defendant,  absented  and  wholly  withdrew  himself  from  the 
service  of  the  defendant  in  his  said  business ;  he,  T.  JV.  the  younger,  then  and 
there  declaring  to  the  defendant  that  he  never  intended  to  return  again  to  such 
service,  whereby  the  defendant  was  prevented  from  instructing  the  said  T.  W, 
the  younger,  and  from  providing  him  with  diet  and  lodging,  according  to  the 
said  indenture,  as  he,  the  defendant,  would  otherwise  have  done.  Replication, 
that  afler  the  said  T.  W,  the  younger  had  been  guilty  of  the  said  supposed 
misconduct  and  breaches  of  duty  as  such  apprentice  as  in  the  said  second  plea 
*46d1  ">^>^^'^^<^'  ^^^  during  die  term  in  the  ^indenture  mentioned,  and  before 

-*  the  exhibiting  of  the  plaintiff's  bill,  to  wit,  on  the  13th  day  of  Jti/y,  he, 
the  said  T.  W,  the  younger,  returned  to  the  defendant,  and  tendered  and 
offered  himself  to  the  defendant,  to  serve  and  obey  him  as  such  apprentice,  and 
was  then  and  there  ready  and  willing,  and  offered  to  the  defendant  then,  and 
daring  the  residue  of  ^e  said  term,  well  and  truly  to  perform  all  things  in  the 
said  indenture  contained  on  his  part  to  be  performed;  and  then  and  there 
requested  the  defendant  to  receive  him,  the  said  T,  W.  the  younger,  as  such 
apprentice,  and  to  continue  to  instruct  him  in  the  said  trade  of  a  tobacconist, 
^od  provide  him  with  sufficient  diet  and  lodging  in  pursuance  of  the  indenture ; 
but  that  the  defendant  then  and  there  wholly  revised  to  teach  or  instruct  the  said 
71  W.  the  younger  in  the  said  trade,  and  wholly  refused  so  to  do,  or  any 
longer  to  provide  him  with  suitable  and  sufficient  diet  and  lodging  according  to 
tieind^ture. 

b2 
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Special  demurrer,  assigning  for  canses,  that  although  the  plaintiff  in  the 
declanition  complained  of  a  continued  breach  of  covenant,  in  not  instructing  the 
apprentice  from  the  time  of  making  the  indenture  to  the  commencement  of  the 
suit,  as  well  as  of  a  particular  refusal  to  instruct  him,  alleged  to  have  been  made 
on  the  13th  Jtdy  in  the  year  «foresaid ;  and  that  the  defendant  would  not,  after 
the  making  of  the  said  indenture,  provide  the  said  T.  TV.  the  younger  with 
suitable  diet  and  lodging;  and,  although  the  second  plea  of  the  defendant 
answers  to  the  whole  of  the  time  in  the  declaration,  on  and  afler  the  10th  day 
of  July  in  the  year  aforesaid,  yet  the  plaintiffs  have  wholly  omitted  to  reply  to 
such  part  of  the  defendant's  second  plea,  as  relates  to  not  instructing  the  said 
7*.  fF.  the  younger,  and  not  providing  him  with  diet  and  lodging  *on  v^aaa 
the  said  10th  day  of  /u/y,  or  between  that  time  and  the  ISui  &y  of  ^ 
Jvhjy  and  have  thereby  wholly  discontinued  their  action  as  to  the  latter  period 
of  time. 

E,  Lawt9y  for  the  demurrer,  contended,  first,  that  the  master  of  an  apprentice 
was  not  bound  to  take  him  back  into  his  service  under  the  circumstances  dis- 
closed  in  the  special  pleas;  and  admitted  by  the  replication.  Cuffy,  Browtu 
5  Price,  297.  So  an  apprentice  is  not  bound  to  retnm,  if  required  so  to  do, 
after  license  from  his  master  to  leave  his  service.  Anon,  6  Mod.  70.  The 
contract  is  entire,  and  imports  mutual  conditions  to  be  performed  at  tlie  same 
time ;  and  the  plaintiffs  having  in  every  respect  violated  the  contract,  cannot  sue 
the  defendant  upon  it.  KingBton  v.  Preston^  2  Doug.  001.  The  defendant's 
performance  is  also  prevented  by  the  act  of  one  of  the  plaintiffs,  1  Roll  Abr. 
455.  This  is  like  the  case  of  a  brewer  who,  having  repeatedly  furnished  bad 
beer,  cannot  complain  of  a  refusal  to  deal  with  him.  Holcombe  v.  Hewsmh  3 
Campb.  391.  The  case  of  Weaver  v.  SeaHona,  0  Taunt.  154,  is  very  different 
from  the  present;  the  contract  there  not  being  entire,  and  there  having  been  a 
liberty  to  buy  of  others ;  besides,  the  plea  in  that  case  did  not  connect  the  malt 
purchased  with  the  orders  given.  The  statutes  respectkig  apprentices  do  not 
affect  the  case ;  and  there  is  no  distinction  between  contracts  of  apprenticeship 
under  seal,  and  those  between  master  and  servant  by  parol.  In  several  niai 
prius  cases  between  master  and  servant,  misconduct  on  the  part  of  the  latter, 
and  refusal  to  obey  his  master's  commands,  have  been  held  sufficient  to  justify 
dismissal  and  nonpayment  of  *wage8.  JRobinaon  v.  Htndman,  8  Esp.  r« ige 
235,  Spain  v.  Amott,  2  Star.  256,  Wiliiama  v.  Rice,  Middlesex  sittings  l.  ^^ 
afler  faster  term,  8  G.  4.  before  AM>ott  C.  J.  Secondly,  he  contended  that 
there  was  a  discontinuance,  as  pointed  out  in  the  causes  of  demurrer  to  the 
replication;  and  if  so,  the  plaintiff  could  not  have  judgment,  whether  the 
defendant's  pleas  be  good  or  bad.  7\ppei  v.  May,  I  S.  ^  P.  411.  The 
plaintiff  having  taken  issue  on  the  defendant's  pleas  as  to  his  performance  of 
the  covenant  from  the  execution  of  the  indenture  to  the  13th  of  July,  the  whole 
of  the  first  breach  could  not  be  considered  as  confined  to  a  refusal  to  teach,  &c. 
on  that  day.  This  case,  therefore,  differs  from  Harris  v.  Freemantle,  3  T.  E. 
7.  Thirdly,  there  is  a  departure,  inasmuch  as  the  declaration  states  tliat  the 
apprentice  continued  in  the  defendant's  service  to  the  13th  of  July,  and  that  the 
latter  forced  him  to  quit  his  service  on  that  day ;  but  the  replication  admits  the 
contrary,  and  only  relies  on  a  refusal  to  take  him  back  on  his  return  to  the 
defendant  on  the  13th  of  July.  A  departure  in  pleading  is  matter  of  substance 
and  ground  of  general  demurrer,  ifiblett  v.  Smith,  4  T.  JR.  504,  and  other 
cases  cited  in  2  Sound.  84.  b.  Lastly,  the  replication  is  bad,  as  concluding 
with  a  general  prayer  of  damages.  The  plaintiffs  should  have  new  assigned 
Anon,  6  Mod.  70.  Scott  v.  IHxon,  2  mis.  4.  1  Saund.  299.  a.  This  b 
also  ground  for  general  demurrer. 

Batlet,  J.     There  is  not  any  pretence  for  saying  that  there  is  a  depanurt 
in  this  case.     It  would  have  *been  a  departure  if  the  plaintiffs  had  put  r^AQa 
their  case  in  the  replication  upon  a  different  ground  from  that  contained   ^ 
IP  their  declaration ;  but  I  am  of  opinion  that  tliey  have  not  done  so.     The 
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declaration  chaiges  generally,  that  the  master,  from  the  time  of  making  the 
iuUenture,  did  not  instruct  and  maintain  the  apprentice,  and  that  he  compelled 
him  to  leave  his  service  on  the  18th  of  July.  The  gravamen  of  the  complaint 
AS,  that  the  master  compelled  the  apprentice  to  leave  the  service.  The  replica- 
tion then  shows  the  mode  by  which  the  master  compelled  him  to  quit  his  service, 
viz.  by  refusing  to  receive  him  again  after  his  misconduct.  That  is  not  taking 
a  new  ground,  but  supports  and  fortifies  the  declaration;  it  cannot,  therefore,  be 
a  departure,  Co,  Lii.  304.  a.  2  Sound.  84.  a.  I  am  also  of  opinion  that  there 
is  no  discontinuance  in  this  case.  It  is  said  that  the  plaintifTs  in  their  declara- 
tion claim  an  entire  thing,  and  afterwards  in  their  repUcation  narrow  their  claim, 
instead  of  answering  the  whole  of  the  defendant's  second  plea;  and,  therefore, 
that  there  is  a  discontinuance  of  the  action  as  to  that  part  of  the  claim  which 
Ihcy  have  so  abandoned.  The  chaige  in  the  declaration  is,  that  after  making  the 
indenture,  the  defendant  would  not  instruct  the  apprentice;  and  that  on  the  13th 
of  July  he  wholly  refused  then,  or  at  any  other  time,  to  instruct  him;  and  that 
he  would  not  provide  him  meals,  ^.  It  is  not  one  entire  claim,  but 
divisible,  and  covers  evety  part  of  the  time  during  which  the  master 
lefused  to  instruct  the  apprentice.  The  defendant's  second  plea  affects  to 
answer  the   claim  of  the   plaintiffs,  as  to  all  the  time  after  the  10th  of 

*467n  ^'^y^  ^'^^  ^^^  ^^  ^^y  ^Bsvered,  by  showing  that  the  'apprentice 
•^  made  a  subsequent  tender  of  his  services,  whereupon  the  master 
ought  to  have  taken  him  back.  The  fallacy  of  the  argument  consists 
an  considering  this  as  one  entire  claim  for  one  entire  period  of  time,  instead 
of  a  divisible  claim.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled 
lo  the  judgment  of  the  court  upon  the  more  important  question  in  the  case. 
That  question  is,  whether  the  master  is  at  liberty  to  insist  that  the  indentare  is 
no  longer  binding  upon  him,  because  the  apprentice  has  unwarrantably  refused  to 
obey  the  commands  of  his  master.  By  the  indenture,  the  master  covenants  that 
he  will  for  four  years  instruct  and  maintain  the  apprentice.  Upon  this  record 
we  are  not  at  liberty  to  assume,  that  there  are  any  other  covenants  in  the  inden- 
ture than  those  set  out  Such  indentures  generally  contain  reciprocal  covenants 
by  each  party.  Those  covenants  are  not  dependent,  but  are  mutual  and  inde- 
pendent, entitling  each  party  to  his  remedy  for  a  breach  of  them.  The  master, 
therefore,  is  liable  to  an  action  for  a  breach  of  the  covenant,  to  instruct  and 
maintain  the  apprentice  during  the  term  agreed  upon.  If  the  second  plea  be 
good  in  this  ease,  there  is  a  sufficient  answer  to  this  action.  In  that  plea  he 
relies  upon  a  disobedience  of  orders,  and  upon  the  circumstance  Uiat  the 
apprentice  withdrew  himself  from  his  service,  and  declared  his  intention  never 
to  return.  And  if  he  had  continued  to  absent  himself  to  the  end  of  the  term, 
there  can  be  no  doubt  that  that  would  have  been  an  answer  to  the  action ;  but 
it  appears  by  the  replication  that  the  apprentice  did  return,  and  offered  to  serve 
the  master  daring  the  remainder  of  the  term,  and  that  the  latter  refused  to  receive 
him.  I  have  entertained  some  doubt  whether  the  replication  ought  not  to 
*4fi8l  *^^^^  averred  this  offer  to  have  been  made  within  a  reasonable  time ; 
-I  but  I  am  now  satisfied  that  it  lay  upon  the  defendant  to  have  rejoined, 
that  an  unreasonable  time  had  elapsed  before  the  offer  was  made.  That  being 
so,  the  question  arises  upon  these  pleadings,  whether  the  disobedience  of  orders, 
or  other  acts  of  misconduct  by  the  apprentice,  will  entitle  the  master  to  put  an 
end  to  the  contract  of  apprenticeship*  I  am  of  opinion  that  it  does  not  If  the 
parties  had  intended  that  th^  master  should  have  such  a  power,  they  might  have 
provided  for  it  by  the  express  terms  of  the  deed.  Not  having  done  so,  we 
most  conclude  that  it  was  not  intended  that  he  should  have  any  such  (>ower. 
In  the  case  of  parish  apprentices,  the  legislature  by  20  6.  2.  c.  17.  expressly 
provided,  that  the  indentures  may  be  discharged  upon  complaint  made  by  the 
master  lo  two  justices,  touching  the  misconduct  of  the  apprentice  in  his  service. 
The  legislature  must  have  thought,  therefore,  that  without  such  an  express 
provision,  the  master  of  an  apprentice  would  not,  at  conunon  law,  have  the 
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power  of  putting  an  end  to  the  contract  in  case  of  the  mtecontfuct  of  the 
apprentice.  The  cases  which  hate  been  reAnrred  to  in  argumeat,  arising  out  of 
the  relation  of  master  and  senrant,  do  not  apply  to  the  present  point.  In  the  case 
of  apprentices  a  premium  is  usually  given,  in  consideration  of  whidi  the  master 
expressly  contracts  to  instruct  and  maintain  the  apprentice  during  a  given  term* 
The  premium  is  a  consideration  for  the  instraction  and  maintenance  during  the 
entire  term.  Where  the  ordinary  relation  of  master  and  servant  subsists,  it  is 
a  condition  implied  from  the  very  nature  of  the  contract,  that  the  master  should 
only  maintain  the  'servant  so  long  as  he  continues  to  do  his  duty  as  r«^^A 
servant ;  and  the  contract  is  to  endure  for  a  reasonable  time  if  no  specific  ^ 
time  be  fixed,  and  is  determinable  by  a  reasonable  notice.  For  these  reasons  I 
am  of  opinion,  that  ^e  plaintiff  is  entitled  to  the  judgment  of  the  court. 

HoLROYD,  J.  I  think  that  the  formal  objections  to  the  replication,  on  the 
ground  of  departure  and  discontinuance,  have  been  already  fully  answered. 
With  respect  to  the  general  question,  I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  The  cases  which  have  been  referred  to  in  argument,  and 
which  have  arisen  out  of  the  relation  of  master  and  servant,  do  not  bear  upon 
the  present  question.  Under  that  contract,  the  master,  in  consideration  of  the 
servant  performing  his  service,  undertakes  to  maintain  him  and  pay  him  wa^es. 
The  moment  the  latter  ceases  to  do  his  duty  properly  as  a  servant,  tlie  consider- 
ation for  the  maintenance  and  wages  fails.  The  relation  that  subsists  between 
a  master  and  an  apprentice  is  very  different :  under  that  contract  all  the  acts  are 
not  to  be  done  by  the  apprentice,  but  the  master  agrees  to  give  him  instruction  ; 
and  the  great  object  of  die  contract  is,  that  a  young  person  entering  into  life 
should  receive  instruction  and  protection  finom  the  master.  The  latter  has  a 
greater  control  over  his  apprentice  than  over  a  mere  servant,  for  he  may  even 
correct  his  apprentice.  The  master,  too,  usually  receives  a  premium,  which  is 
paid  him  as  a  consideration  for  instrucUng  the  apprentice  during  the  term  agreed 
upon.  If  the  argument  urged  on  the  part  of  the  defendant  were  to  prevail,  the 
effect  would  be  to  deprive  the  apprentice  of  that  protection  which  it  was  the  object 
of  the  indenture  *to  give  him,  and  to  leave  him  at  liberty  to  go  where  he  r«^.«/k 
pleased.  The  statute  relative  to  parish  apprentices  tends  strondy  to  ^ 
show,  that  at  common  law,  the  master  had  no  power  to  put  an  end  to  the  con* 
tract  of  apprenticeship.  It  is  true,  that  this  is  not  an  indenture  within  the 
statute,  and  it  must  therefore  be  construed  as  if  the  statute  had  never  passed ; 
but  the  statute  nevertheless  shows,  that  the  understanding  of  the  legislature  at 
that  time  was,'  that  under  indentures  in  the  common  form,  the  roaster  had  no 
right  to  put  an  end  to  the  contract  in  consequence  of  the  ftiisconduct  of  the 
apprentice. 

Bkst,  J.  I  entirely  concur  in  the  opinions  pronounced  by  my  learned 
brothers.  The  argument  is,  that  if  the  apprentice  be  guilty  of  a  single  act  of 
misconduct,  or  be  absent  from  the  service  of  the  master  for  two  days,  he  is  to 
lose  the  benefit  of  the  instruction  to  which  he  was  entitled  by  the  indenture, 
and  for  which  tiie  premium  of  90/.  was  paid ;  and  it  has  been  said,  that  the 
act  of  going  away,  accompanied  with  the  declaration  that  he  woukl  not  return, 
deprived  him  of  the  protection  of  his  master.  But  it  would  be  most  unjust  if 
a  single  act  of  misconduct  were  to  deprive  a  young  person  of  the  protection 
and  instruction  which  he  was  to  receive  in  virtue  of  the  indentures,  and  for  the 
continuance  of  which  for  a  given  time  a  valuable  consideration  has  been  paid. 
The  master  has  at  common  law  a  complete  remedy,  if  the  apprentice  miscon- 
ducts himself, -by  an  action  for  a  breach  of  the  covenants.  The  provisions  con- 
tained in  the  statute  relative  to  -pmsh  apprentices  show,  that  at  common  law, 
the  master  could  not  determine  the  contract,  if  the  apprentice  misconducted  him- 
self.   I  am,  therefore,  of  opinion,  that  the  plaintiffs  are  entitled  to  recover. 

Judgment  for  the  plaintiffs. 
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MEMORANDUM. 

In  the  course  of  this  vacation  John  HuUock^  Esq.,  Serjt.  at  law,  was 
appointed  one  of  the  Barons  of  the  Exchequer,  (on  the  resignation  of  Mr.  Baion 
froodf)  and  took  his  seat  in  that  court  on  the  first  day  of  this  term. 


DRAKE  V.  MARRYAT. 

In  an  action  asainst  an  underwriter  upon  ffpoda  which  sustained  sea-damase :  Held,  that 
aliboaffh  the  oiBfeodant  was  a  sabscriber  tolUoyd'i,  a  certificate  granted  by  tneir  agent,  cesi- 
deot  abroad,  was  not  admissible  t»proT6  tbo  amount  of  the  damage. 

Assumpsit  on  a  policy  of  insurance  on  sugars,  at  and  from  McUtrnzas  to  port 
or  ports  of  discharge  in  Europe  between  &dnt  Fdersburgh  and  BourdeauXf 
*both  included.  The  sugars  were  warranted  free  from  average  under  6/.  r*^.^^ 
per  cent.  At  the  trial  b^ore  AbbotU  O.  J.,  at  the  London  sittings  after  ^ 
last  term,  it  appeared  that  the  vessel  discharged  at  SL  Feierdmrgh,  and  that 
the  sugars  had  been  damaged  by  perib  of  the  sea.  In  order  to  prove  damage 
to  a  greater  amount  than  &•  per  cent.,  the  plaintiff  tendered  in  evidence  a  cer- 
tificate of  the  agent  to  Lloyd's  resident  at  Feter$burghj  signed  by  him  afier 
surveying  the  sugars.  The  following  admissions  were  entered  into  by  the  par- 
ties. The  merchants,  ship-owners,  and  underwriters  in  London,  have  been  for 
centuries  in  the  habit  of  meeting  at  Lloyd's  for  the  purpose  of  transacting  the 
business  of  insurance.  The  managem^it  of  the  affairs  at  Lloyd's  has  always 
been  conducted  by  a  committee  of  nine  members  appointed  at  a  general  meet- 
ing of  the  subscribers ;  the  authority  of  the  committee  is  vested  in  them  by  a 
deed,  executed  by  such  of  the  subscribers  as  vote  in  the  election  of  the  com- 
mittee ;  the  committee,  in  pursuance  of  this  deed,  nominate  agents  at  nearly  all 
the  out-ports  in  the  united  kingdom,  and  all  foreign  ports  over  the  world  with 
which  any  trade  is  carried  on ;  printed  instructions  are  sent  out  to  the  arents 
on  their  appointment,  requiring  Uiem  to  communicate  to  the  committee  aU  the 
information  that  they  can  collect  regarding  trade  and  commerce  generally,  ana 
all  losses,  misfortunes,  and  accidents  which  may  happen  to  ships  or  property 
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within  the  district  for  which  they  are  respectively  nominated.  The  printed 
instructions  transmitted  to  the  agents  contain  the  following  passages.  ^  No 
power  from  the  subscribers  to  LloycTa  can  divest  the  assured,  their  agents  or 
assigns,  or  the  masters  of  vessels,  of  that  right  over  property  which  the  law  has 
given  them ;  but  it  is  presumed,  that  *the  assured  or  their  representa-  r^^^^e 
tives  will  readily  avail  themselves  of  the  assistance  of  an  agent,  who  is  *■ 
appointed  by  the  general  body  of  subscribers  to  act  on  their  behalf,  and  whose 
co-operation  will  facilitate  the  settlement  of  loss  or  average  with  the  under- 
writers. When  called  upon  by  consignees  to  ascertain  damage,  the  agent  is  to 
act  as  a  surveyor  only,  and  in  this  capacity  to  require  the  presence  at  surveys 
of  the  master  of  the  vessel  by  which  the  goods  have  been  imported,  who  is  to 
sign  the  certificate  of  the  damage.  The  agent  is  further  to  see  that  the  sound 
part  of  every  package  is  separated  fiK)m  the  damaged,  and  particularize  the 
quantity  of  each  in  his  certificate,  taking  care  in  the  first  instance  to  satisfy  him* 
self,  that  the  goods  were  properly  stowed,  and  that  the  damage  was  occasioned 
by  sea  water  whilst  on  boanl.  The  sale  must  take  place  within  a  reasonable 
time  from  the  period  of  landing,  otherwise  the  underwriters  will  be  exonerated ; 
and  in  such  case  the  agent  is  not  to  act.  The  agent  is  not  to  make  up  or 
sign  any  statement  of  average,  either  general  or  particular,  as  representative  of 
the  underwriters,  leaving  that  to  be  adjusted  between  them  and  the  assured  upon 
the  documents  which  he  furnishes."  It  was  further  admitted^  that  the  persons 
by  whom  this  policy  was  effected  and  the  defendant  were  at  the  time  sub- 
scribers to  IJoytTa,  and  had  executed  the  deed  from  which  the  committee 
derived  their  authority.  The  question  meant  to  be  tried  was,  whether  the 
certificate  signed  by  LlaycTs  agent  was  admissible  in  evidence  against  the 
defendant.  The  Lord  Chief  Justice  held  it  inadmissible,  and  nonsuited  the 
plain tifif  with  leave  to  move  to  enter  a  verdict  in  his  favor. 

*CampbeU  accordingly  now  moved,  and  contended  that  the  evidence  r*^.^^ 
ought  to  have  been  received.  From  the  limit  put  upon  the  authority  of  ^ 
JJoycTs  agents,  it  must  be  admitted  that  they  cannot  bind  the  underwriters  by 
adjusting  a  total  loss  or  settling  an  average ;  but  they  are  appointed  expressly  to 
survey  goods  that  are  damaged  by  perils  of  the  sea,  and  to  grant  a  certificate  of 
the  qtiontum  of  the  damage.  In  granting  such  a  certificate,  therefore,  they  are 
acting  within  the  scope  of  their  auSiority,  and  a  certificate  so  granted  is  good  evi- 
dence against  their  principab.  If  the  defendant  himself  had  signed  this  certificate* 
he  would  have  been  bound  by  it,  and  it  seems  equally  binding  upon  him,  though 
signed  by  his  agent.  UoytTB  agents  always  authoritatively  interfere  in  foreign 
ports  upon  any  misfortune  happening  to  property  insured ;  they  are  understood 
to  represent  the  underwriters;  upon  the  certificates  which  they  grant,  losses  are 
constantly  settled ;  and  it  would  be  injurious  to  commerce  if  any  act  which 
they  are  directed  by  their  instructions  to  do,  could,  when  disagreeable  to  the 
underwriters,  be  treated  as  a  nullity.  In  Bead  v.  Bonham^  d  i,  ^  B.  147,  it 
appears  to  have  been  thought,  that  an  agent  for  JJaytTa,  resident  at  Caleittta^ 
might  even  receive  notice  of  abandonment,  which  would  be  extending  his 
authority  far  beyond  what  is  necessaiy  for  the  plaintiff  in  this  instance. 

Per  Curiam,  If  the  agent  had  been  employed  by  both  parties  to  make  a 
certificate  of  the  loss,  that  might  have  been  conclusive  between  them.  But  that 
was  not  sOt  and  in  the  very  instrument  of  appointment,  the  agent  *iB  r^^j^j 
spoken  of  as  one  whose  cooperation  will  facilitate  the  settlement  of  loss  ^  ' 
or  average,  not  as  one  who  had  authority  to  settle  it  himself.  The  certificate 
was,  therefore,  properly  rejected.  The  instructions  to  UoyiTa  agents  could  not 
have  been  before  the  Court  of  Common  Pleas  in  Betid  v.  Bonham ;  for,  by 
these  instructions  it  is  expressly  declared,  that  *<in  no  case  is  the  agent  to 
accept  an  abandonment  of  either  ship  or  goods  as  the  representative  of  the 
underwriters." 

Rule  refused. 
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The  KING  v.  The  Commissionen  of  Sewen  for  ESSEX. 

Where  the  owner  of  land  in  a  level  ia  bound  to  repair  a  aea-wall  abatting  on  his  land :  Held, 
that  the  other  land -owners  in  the  level  cannot  be  called  upon  to  contribute  to  the  repairs  of 
the  wall,  although  it  has  been  injured  by  an  extraordinary  tide  and  tempest,  unless  the  damage 
has  been  susiaiiMd  without  the  defaalt  of  the  party  generally  bound  to  repair. 

In  MicJiadmas  term  last  Berena  obtained  a  rule  n\H  for  a  tnandamus  to  the 
commissioners  of  sewers  acting  within  the  limits  between  Rainham  bridge  and 
Mucking  mills,  and  the  meadow  grounds  between  ChiUerdUch  ponds  and 
Parfleet  mills  in  the  county  of  Esstx^  commanding  them  to  reimburse  AfUhony 
Harding  a  sum  of  money  expended  by  him  in  &e  repair  of  the  damage  done 
on  the  3d  of  March^  1820,  to  die  sea-wall  abuttiittf  on  certain  lands  of  the  said 
Anthonu  Harding^  in  the  leyel  of  Grays  Thorock  in  the  county  of  Eatex^  and 
within  ihe  jurisdiction  of  the  said  commissioners.  The  affidavits  in  support  of 
the  rule  stated  the  following  facts :  A.  Hardmg^  on  the  dd  of  Mareh,  1830,  was 
owner  and  occupier  of  147  acres  of  land  in  the  level  of  Chaya  TTiorock^  which 
he  had  then  lately  purchased  of  one  Carr;  the  land  was  bounded  by  151  rods 
MTfll  ^^  searwali  abutting  on  the  river  TTuanea^  in  a  position  which  ^rendered 
J  it  more  liable  to  accidents  than  any  other  part  of  the  sea*wall  in  the 
level.  The  whole  level  consists  of  1671  acres;  and  the  whole  length  of  the 
sea-wall  is  931  rods.  All  the  lands  in  the  level  derive  an  equal  benefit  from  the 
sea-wall ;  but  the  commissioners  of  sewers  have  always  assessed  the  owners  of 
land  to  the  repair  of  so  much  of  the  sea-wall  as  abuts  upon  their  own  lands  re- 
spectively ;  so  that  Harding^  although  possessed  of  only  one-eleventh  part  of 
the  lands,  is  obliged  to  support  one-eizth  part  of  the  sea-wall  of  the  whole  level. 
On  the  3d  day  of  March,  1820,  an  extraordinary  high  spring-tide,  accompanied 
by  a  violent  tempest,  did  extensive  and  extraordinary  damage  to  upwards  of 
100  rods  of  Harding^ a  sea-wall,  so  as  to  occasion  great  danger  and  fear  of  a 
breach,  whereby  the  whole,  or  the  greater  part  of  the  level  would  have  been 
flooded.  Immediately  before  the  said  storm,  the  sea-wall  of  Harding  was  in 
the  usual  and  fair  state  of  repair,  as  good  as  it  had  ever  been  for  eight  years 
preceding,  and  such  as  would  have  resisted  the  ordinary  flux  and  reflux  of  tlie 
waters.  Soon  afler  the  storm,  the  marsh-bailiff  ordered  Harding  to  repair  the 
wall,  which  he  did  at  great  expense,  and  afterwards  presented  a  memorial  to  the 
commissioners  of  sewers  for  the  level,  praying  to  be  reimbursed,  which,  afler 
consideration,  was  dismissed.  The  following  facts  were  stated  in  affidavits  in 
answer;  by  tlie  constant  and  immemorial  usage  and  custom  of  the  level  of 
Graya  TTiorock,  the  respective  sea-walls  abutting  upon  the  river  Thamea^  and 
every  part  thereof,  are,  and  constantly  and  immemorially  have  been,  kept  in 
repair  under  the  presentments  of  the  sewers'  juries,  and  the  concurrent  orders  of 
court  from  time  to  time  made  thereon,  at  the  sole,  exclusive,  and  individual 
*47gi  *^^^^  ^^^  charges  of  the  several  and  respective  owners  and  occupiers  of 
^  all  such  respective  lands  as  abut  by  frontage  upon  the  river  Thamea^ 
upon  which  such  sea-walls  are  actually  situate,  ixA  not  by  any  rate  or  assess- 
ment made  upon  or  at  the  public  charge  of  the  said  level,  save  only  and  except 
that  a  public  sluice,  within  the  level  by  which  the  lands  oi  Harding,  in  common 
with  others  within  the  level,  are  drained,  and  derive  equal  and  proportional 
benefit,  hath,  as  hath  also  the  searwall  at  the  head  of  the  said  sluice,  been 
immemorially  kept  in  repair  by  the  marsh-bailiffs  at  the  public  expense  of  the 
level.  The  marketable  value  of  all  estates  within  the  level  is  gready  influenced 
by  the  extent  of  sea-wall  which  the  owners  of  them  have  to  repair.  At  an 
annual  general  court  of  sewers,  holden  at  Graya  Thorock  on  the  8th  of  Jvly^ 
1819,  the  jurorB  for  the  level  made  the  following  presentments:  **That  Geo. 
David  Carr^  Esq.  (of  whom  A*  Harding  puzchued,)  and  his  trustees  make 
good  their  chalking  and  piling  from  end  to  end  of  his  wall  by  the  Ist  day  of 
Ocidbtr  next;  penalty  60/.  That  they  make  good  his  breasting  from  end  to 
end  of  his  wall  by  the  1st  day  of  Jammry  next;  peiulty  8/.    That  they  fix  4 
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new  third  tier  of  piles  fifteen  n)d8  at  the  seren-acre  marsht  and  fill  up  with  chalk 
by  the  lat  of  January  next ;  penalty  88/."  An  order  was  thereupon  made  by 
the  court  of  seweni;  the  marsh-bailiff  gave  due  notice  of  the  presentment  and 
order,  but  neither  Cart  nor  his  trustees,  nor  Harding,  who  succeeded  them  as 
owner  of  the  lands  where  the  works  were  required  to  be  done,  complied  with 
the  presentment  and  order  at  any  time  previous  to  the  high  wind  and  spring- 
tide; but  the  said  woric  was  only  partially  and  incompletely  done  when  the 
hi^  wind  and  *8priQg*tide  happened.  The  damage  done  by  the  said  r«^Q 
iq;>ring-tide  and  high  wind  miriit  have  been  fiilly  repaired  for  10/.  If  the  ^ 
sea-wall  upon  Harding^ $  land  had  been  previously  maintained  in  a  proper  state 
of  repair  by  the  front  or  breasting  thereof  being  kept  up  as  it  ought  to  have 
been,  according  to  the  presentment  of  the  sewers'  jury  in  that  behalf,  no  damage 
whatever  would  have  been  likely  to  have  accrued  to  the  wall  from  the  spring- 
tide and  high  wind;  and  whatever  partial  damage  accrued  to  the  wall  on  that 
occasion,  arose  horn,  the  imperfect  and  bad  state  of  repair  in  which  the  wall  had 
been  generally  allowed  to  remain,  and  then  was,  and  not  fix>m  the  effect  of  any 
unusual  tide  or  wind.  The  moneys  expended  by  Harding  for  chalk  and  piling, 
were  necessarily  expended  for  the  purpose  of  putting  his  sea-wall  into  a  gener&I 
state  of  repair,  under  the  presentments  of  the  sewers'  jury  of  the  year  preceding, 
and  the  order  of  court  thereupon,  and  not  for  making  good  any  especial  or  par- 
ticular damage  alleged  to  have  arisen  ftom  the  said  spring-tide  and  high  wind ; 
and  such  expenditure  for  chalk  and  piling  would  not  have  been  necessary,  had 
the  same  care  been  previously  bestowed  upon  the  reparations  of  the  sea-wall 
belonging  to  Harding^  as  had  in  fiict  been  bestowed  upon  the  reparations  of  the 
sea-walls  belonging  to  other  persons  within  the  level,  and  as  was  required  by 
the  presentments  of  the  jurors,  and  the  concurrent  orders  of  the  court  of  sewers 
held  on  the  8th  day  of  July  in  the  preceding  year.  And  the  sea-wall  of  Hard" 
ing's  lands  within  the  level  has  always,  during  the  memory  of  living  witnesses, 
been  maintained  at  the  sole  cost  and  chaiges  of  the  several  owners  and  occupiers 
for  the  time  beinff  of  the  said  lands. 

*7\ndal  9Xid  Srodrick  now  showed  cause.  CalliSf  p.  114.,  enume-  r«^g| 
rates  nine  ways  in  which  a  man  may  be  bound  to  the  repairing  of  a  sea-  ^ 
wall,  and  amongst  them  are,  **by  frontage;  by  ownership;  by  prescription;  by 
custom;  and  by  tenure."  These  five  ways  are  all  applicable  to  Harding, 
The  front  of  his  lands  joins  the  river.  He  is  owner  of  the  wall.  It  has  been 
immemorially  the  custom  in  die  level  of  Chray^s  Tkorock^  that  every  land  owner 
should  repair  the  sea-walls  upon  his  own  land,  and  the  wall  in  question  has,  ae 
long  as  living  memory  goes,  been  repaired  by  the  owners  of  Harding^s  land. 
There  is  but  one  exception  by  which  a  case  of  this  nature  can  be  taken  out  of 
the  general  rule,  viz.  where  the  party  is  unable  to  repair,  and  then  the  whole 
level  must  of  necessity  bear  the  burthen.  Cailis,  p.  144.  citing  Keighley^$ 
case,  10  Co.  139.  It  vrill,  perhaps,  be  attempted  to  show  that  this  comes 
within  the  sixth  exception  mentioned  by  Ctdiis,  **If  the  sea  at  the  spring-tide, 
or  at  extraordinary  casual  swelling  tide  of  fioods,  have  broken  down  the  fences 
and  overthrown  the  banks  and  drowned  the  county  without  anu  dtfault  in  the 
party  who  was  tied  down  to  have  repured  the  same,  the  level  shall  in  this  case 
make  up  the  breach."  But  here  the  Wall  was  not  broken  down,  nor  was  there 
an  actual  breach  in  it;  neither  was  the  level  overflowed,  and  the  mischief  that 
did  happen  was  not  without  default  of  the  party.  The  party  applying  for  this 
writ  does  not  state  that  his  wall  was  in  actual  good  repair,  but  merely,  that  it 
was  *<as  good  as  it  had  usuaUy  been  for  some  years."  What  that  usual  stair 
of  repair  was,  may  be  collected  from  the  presentments  of  the  sewers'  jury  in  the 
year  preceding,  *which  were  never  traversed.  In  addition  to  which,  it  r^^M 
is  now  expressly  sworn,  that  if  ^  wall  had  been  repaired  as  those  pre-  ^' 
sentments  directed,  it  would  not  have  been  Injured  by  die  high  tide  and  wind 
on  the  3d  of  March,  1820.  KeigUey^B  case  distincUy  shows,  that  the  extraor- 
dinary fbree  of  the  tide  is  no  excuse  where  the  party  bound  to  repair  is  in  fault; 
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and  that  ease  explains  an  opinion  expressed  by  WalmBlty^  J.  in  Bookea*  case, 
5  Co,  100,  in  which  he  was  supposed  to  have  declared,  that  since  the  statute 
of  sewers,  23  ff.  8.  e.  5,  the  whole  lerel  is  boand  to  repair,  although  before 
that  time,  some  one  might  have  been  bound  by  prescription  to  maintain  the 
wall.  It  appears,  that  it  was  meant  to  be  applied  only  where  the  party  was 
without  default.  *  In  Bex.  v.  Cammi99ianer9  ^  SewtTsfor  Somerset^  8  T.  R. 
312,  it  appears  that  the  wall  was  washed  down  without  default  in  the  owners 
of  the  lands  on  which  it  stood. 

Scarlett  and  Bertna,  contra.     The  question  of  law  raised  in  this  case  is  very 
important  to  the  owners  of  property  bounded  by  a  sea-wall.     If  it  be  held  that 
each  person  is  bound  to  repair  the  wall  for  the.  whole  extent  of  the  frontage  of 
his  land,  it  may  lead  to  great  hardship.    Suppose  the  case  of  1000  acres  of 
land  all  preserved  by  the  same  wall;  the  owners  of  600  acres  may  have  only 
five  yards  of  wall,  whilst  the  owner  of  a  much  smaller  portion  may  have  1000 
yards;  that  may  be  washed  dovm,  the  whole  of  his  estate  may  be  destroyed, 
and  yet  he  may  be  compelled  to  repair  the  wall  for  the  benefit  of  others.    In 
*483l  ^^'^^^  ®^  public  nuisance  where  all  ^king's  subjects  are  concerned,  the 
-'  court  will  not  look  at  the  quantum  eif  property,  in  respect  of  which  the 
burthen  is  imposed.    But  it  may  be  otherwise  where  the  dispute  is  between 
two  or  more  individuals.     CalliSt  p.  122.,  cites  the  Feat-book^  Ann,  pL  15,  to 
this  effect,  that  firontagers  and  those  who  have  free  fishing  in  a  river  shall  jointly 
perform  the  duty  of  repairing,    [^bbotif  G.  J.     The  general  question  is  not 
open.     It  is  dear  upon  the  i&davits,  that  Harding  is  bound  to  repair  generally, 
the  present  question  depends  upon  the  extraordinary  damage,  and  that  involves 
the  previous  state  of  the  wall.]     The  passages  cited  on  the  other  side  from 
CaUUf  aU  refer  to  the  kw  as  it  stood  before  the  23  H*  8.  c.  5.     He  only 
means  by  them,  that  frontagers  and  owners  might  be  bound,  and  perhaps  actually 
were  boand,  at  common  law  before  the  statute  of  sewers  was  passed,     [j^hbott^ 
C.  J.     Can  you  contend  that  the  liability  of  persons  bound  to  repair  was  altered 
by  that  statute  ?]     Unless  they  were  bound  by  prescription  it  may  have  that 
effect.     Then,  as  to  the  extraordinary  damage,  it  is  stated  in  the  affidavits  in 
support  of  this  application,  that  at  the  time  of  the  accident  the  wall  was  in  the 
usual  and  fair  state  of  repair,  as  good  as  it  had  ever  been  during  the  last  eight 
years,  and  such  as  would  have  resisted  the  ordinary  flux  and  reflux  of  the  waters. 
Now  it  is  admitted,  that  on  the  3d  of  March,  1820,  there  was  a  high  spring- 
tide and  a  violent  wind,  there  is  not,  therefore,  any  reason  to  suppose  that  the 
wall  would  have  been  injured  by  any  ordinary  tide  and  wind. 
*484l       *  Abbott  C.  J.     It  is  too  late*  now  to  discuss  the  general  question 
-^  which  it  has  been  attempted  to  raise  in  this  case.     By  law,  the  obliga- 
tion to  repair  sea-walls  may  be  cast  upon  particular  individuals,  or  upon  all  the 
owners  of  land  in  the  level.    Upon  which  class  the  burden  is  to  fall  in  each 
particular  case,  must  depend  upon  usage  if  any  can  be  established.    If  no  usage 
has  prevailed,  all  those  are  liable  who  enjoy  tlie  benefit  of  the  work.     Even 
where  an  individual  is  bound  by  prescription  or  otherwise  to  repair,  still  if  there 
be  no  default  on  his  part,  and  damage  is  sustained  by  an  extraordinary  flood  or 
tempest,  the  whole  level  must  bear  the  loss  and  be  contributory  to  the  repairs. 
If  upon  the  affidavits  the  question  of  default  were  doubtful,  I  think  that  a  manf' 
damus  should  be  granted.     How  then  does  the  question  stand  ?     On  the  one 
hand  it  is  sworn,  not  that  the  wall  was  in  good  repair,  but  that  it  was  in  its 
ttwo/  and  fair  ataie  ;  on  the  other  hand  it  is  sworn,  that  the  repairs  required 
by  the  sewers  jury  of  the  year  preceeding  had  not  been  completed,  and  tliat  no 
injaiy  would  have  been  done  by  the  tide  and  wind  on  the  3d  of  March^  had  the 
vail  been  in  a  good  and  sufficient  state  of  repair.     Upon  these  affidavits  it  is 
impossibk  to  say,  fliat  Harding  was  not  in  default ;  the  rule  must,  therefore,  be 
disehamd,  and  as  this  is  a  motion  against  a  pobUc  body,  I  think  that  it  should 
be  dismiged  with  costs. 


S06  The  King  t^.  Buckinghampshire.  E.  T.  1833.  [485 


*The  KING  v.  RICHARD  DATRELL  et  al,  Justices  of  the  Peace  in  ^^.^^ 
and  for  the  County  of  BUCKINGHAMPSHIRE.  L^^^ 

The  Court  of  K.  B.  will  nol  grant  a  mandamiu  commanding  juBtioea  of  'the  peace  to  do  that 

which  MOW  render  them  liable  to  an  action. 
'juere.    Whether  a  parson,  who  lets  his  tithes  from  year  to  year  to  the  occopiers  of  the  lands 

rs«pectiTely  whereon  they  are  produced,  is  liable  to  be  rated  to  the  repair  ofthe  highways. 

A  RULE  had  been  obtained,  calling  upon  the  defendants  to  show  cause  why  a 
writ  of  mandamiu  should  not  issue,  commanding  them  to  grant  a  warrant  of 
distress,  for  enforcing  payment  from  one  John  T.  A.  Rdd^  clerk,  rector  of 
lAddutmpstead,  in  the  said  county,  of  the  sum  of  18/,  8^.,  to  the  surveyor  of 
the  highways  of  the  parish  of  LiMunmostead^  beinff  the  amount  of  composition 
in  li\eu  of  statute  duty,  due  from  the  saia  /.  71  A.  Beid^  as  occupier  of  the  tithes 
of  the  said  parish.  It  appeared  by  the  affidavits,  that  the  sum  was  duly  fixed 
and  ascertained,  if  the  rector  was  in  the  occupation  of  the  tithes.  As  to  that, 
it  was  sworn  by  jRetc/,  and  not  controverted,  that  he  did  not  hold,  occupy,  or 
take  in  kind,  any  of  the  tithes,  but  had  always  let  the  same  by  parole,  to  the 
farmers  or  occupiers  of  the  respective  lands  where  such  tithes  arose ;  ihtX  the 
rents  or  sums  of  money  payable  to  him  by  the  &rmers  in  respect  of  the  tithes, 
were  reserved  and  received  by  equal  half-yearly  payments,  the  first  of  which  was 
due  on  Lady^y  in  eveiy  year ;  that  the  tithes  were  not  baigained  and  sold 
when  at  maturity,  but  were  let  prospectively,  and  without  reference  to  any 
specific  mode  of  cultivation ;  that  the  rector  had  not  any  team,  draught,  or 
plough,  and  never  used  the  highways  of  the  parish,  as  occupier  of  the  tithes. 
The  composition  money  was  *duly  demanded,  and  Reid  refused  to  pay  r«^gg 
it ;  and  application  being  made  to  tiie  defendants  for  a  warrant  of  distress,  ^ 
tiiey  refused  it,  and  assigned,  as  a  reason  for  their  refusal,  that  they  thought 
Rnd  was  not  liable  to  the  performance  of  statute  duty,  or  payment  of  composi- 
tion ;  for,  in  consequence  of  his  having  let  or  compounded  with  the  farmers  for 
his  tithes,  the  whole  statute-duty  devolved  upon  the  farmers,  as  occupiers  of  the 
tithes. 

Dover  showed  cause  against  the  rule.  Under  the  circumstances  disclosed 
by  these  affidavits,  it  is  quite  clear,  that  the  rector  was  not  an  occupier  of  tithes, 
within  the  meaning  ofthe  13  G.  3.  c.  78.,  and  34  G  3.  c.  74.  He  never  tciok 
the  tithes  in  kind,  nor  did  he  baigain  and  sell  them  to  the  fanners  from  time 
to  time,  when  they  were  actually  in  existence.  They  were  let  from  year  to 
year,  at  a  certain  rent,  without  reference  to  the  mode  of  cultivation.  Under 
such  a  contract,  the  relation  of  landlord  and  tenant  subsisted  between  the  rector 
and  the  occupiers  of  the  land  in  his  parish.  He  cannot,  therefore,  be  said  to 
occupy  the  tithes,  and  if  that  be  so,  clearly  he  is  not  within  tiie  words  of  the 
statutes,  nor  is  he  within  the  spirit  of  them :  the  primary  ground  of  rating  to  the 
repair  of  highways,  is  the  use  which  the  party  chaiged  is  supposed  to  make  of 
them,  in  the  enjoyments  of  his  lands,  &c.  in  the  parish.  In  the  present  case, 
the  rector  made  no  use  ofthe  highways,  for  the  purpose  of  taking  or  occuppng 
his  tithes,  for  he  kept  neither  team,  draught,  nor  plough.  (He  was  then  stopped 
by  the  Court.) 

*Marryat  and  Marriott^  contra.  The  45th  section  ofthe  13  G,  3.  c.  ^^437 
78,  shows  that  the  ground  of  rating  is  not  the  quantum  of  use  made  ofthe  ^ 
highway,  but  the  vdue  ofthe  property  occupied  by  the  party  chaiged.  The  whole 
question  is,  whether  the  rector  be  an  occupier  or  not.  It  has  been  held,  that 
where  he  receives  an  annual  composition,  it  makes  no  difference  that  he  receives 
it  at  two  days ;  that  circumstance,  then,  may  be  dismissed  from  the  considera- 
ation  of  the  court.  Receiving  money  in  lieu  of  tithes  is  in  the  nature  of  tithes ; 
Rex  V.  Lambeth,  1  Sir.  525.  Rex  v.  Bartlett,  Vin.  Ahr.  Poor  Rate  (F,)pL  14, 
shows  that  the  parson  has  been  rated  to  the  poor  for  tithes  which  he  had  let  to 
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the  occupiers  of  land.  The  parson  may,  therefore,  in  this  instance,  be  considered 
as  an  occupier  of  the  tithes,  and,  consequently,  is  liable  to  pay  the  rate  in 
question. 

Abbott,  C.  J.  It  is  manifest,  that  if  we  granted  a  mahdamuBf  commanding 
the  justices  to  issue  a  warrant  of  distress,  the  rector  would  bring  an  action  to 
try  the  validity  of  that  which  we  had  ordered  to  be  done.  I  have  always 
felt  great  reluctance  to  order  any  thing  to  be  done  by  a  magistrate  which  may 
subject  him  to  an  action,  of  which  the  issue  is  doubtM.  If  the  fear  of  an  action 
appeared  to  be  a  mere  pretence,  and  to  have  no  reasonable  foundation,  we  should 
not  listen  to  it;  but  here  there  is  so  much  doubt,  that  I  am  of  opinion  we  ought 
not  to  grant  a  mandamua.  The  43  Eliz.  c.  2.  goes  much  &rther  than  the 
highway  acts ;  that  makes  all  local  visible  property  liable  to  be  rated,  and 
*4881  P^'"^""  ^^^  vicars  are  rateable  under  it  eo  nomine,  I  say  no  *more 
-J  than  that  doubts  exist,  for  I  would  not  prejudge  a  question  which  may 
hereafter  be  discussed.  Whenever  such  a  question  shall  be  brought  before  us, 
it  will  be  our  duty  to  decide  it.  At  present  I  give  no  judicial  opinion  upon  the 
point,  but  think  that  this  rule  must  be  discharged,  because  I  am  by  no  means 
satisfied  that  the  magistrates  would  not  be  rendered  liable  to  an  action,  by  issu- 
ing a  warrant  to  distrain  for  the  rate  in  question. 

Bayubt,  J.  I  am  of  opinion  that  this  case  admits  of  the  doubt  which  has 
been  raised  by  the  magistrates.  It  does  not  follow  that  the  parson  is  liable  under 
the  highway  act,  because  he  is  so  under  the  43.  JEliz.  e.  2.  Under  the  latter 
he  is  not  liable  as  occupier ;  tithes,  generally,  are  not  mentioned  in  that  act, 
although  tithes  impropriate  are.  But  a  parson  is  rateable  to  the  poor  as  such. 
Rex  V.  Thirneff  1  Str.  77.  In  the  case  of  Bex  v.  Lambeth^  there  was  not  a 
letting  of  the  tithes,  but  a  bargain  jn*o  hoc  vice/  there  may  be  a  great  difference 
between  that  and  a  letting  from  year  to  year.  On  account  of  the  great 
doubts  which  exist  upon  mis  subject,  I  think  that  we  ought  not  to  grant  a 
mandamus. 

Rule  dischaiged.t 

t  Sdroifd  and  Betf,  Js.,  had  left  the  oonrt. 


*489]  •COCKER  v.  CROMPTON,  et  al. 

In  trespiM  qware  eUmsumfregU^  where  the  plaintiff  names  the  close  in  his  declaration,  and  ths 
defendant  pleads  liberum  tenementum  generally,  without  ^vin^  any  further  description  of  the 
close,  the  plaintiff  is  not  driven  to  a  new  assignment ;  but  is  entitled  to  recover  upon  proving  a 
trespass  done  in  a  close  in  his  possession  bearing  the  name  given  in  the  declaration,  although 
the  defendant  may  have  a  dose  in  the  same  parish  known  by  the  same  name. 

Trespass  for  breaking  and  entering  the  plaintiffs  close,  called  the  Pold^yard^ 
situate  in  the  parish  of  FreBtioick  cum  Oldham^  in  the  county  of  Lancaster. 
Plea,  that  the  said  close  in  the  said  count  mentioned,  and  in  which,  &c.,  now  is, 
and  at  the  said  time  when,  dtc.  was  the  close,  soil,  and  freehold  of  the  said  de* 
fendant  Cromptan;  wherefore  he,  in  his  own  right,  and  the  other  defendants, 
as  his  servants,  broke  and  entered  the  same,  £e.  Replication,  that  the  said 
dose  was  not  the  close,  soil,  and  freehold  of  the  said  defendant  Cromptan,  as 
alleged.  At  the  trial  before  Holrayd,  J.,  at  the  last  Lancaster  assizes,  it  was 
proved  that  the  plaintiff  was  in  possession  of  a  close,  called  the  Fold'yard,  and 
that  a  trespass  had  been  there  committed;  but  it  appeared  that  Cranston  also 
had  a  close  called  the  Fold-yardf  in  the  same  parish ;  whereupon  it  was  ob- 
jected for  the  defendants  that  they  were  at  liberty  to  apply  all  the  evidence  to 
that  close,  and  that  the  plaintiff  must,  therefore,  be  nonsuited.  Holroyd^  J 
reserved  the  point,  and  the  plaintiff  having  obtained  a  verdict, 
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Cross f  Serjt  now  moved  for  a  rule  tdsi  to  enter  a  nonsuit.  It  must  be 
admitled*  that,  according  to  an  anonymous  caae  inDyer^s  BqwrtSf2Bb.pL 
147,  ^  If  in  trespass  for  breaking  a  close  the  defendant  plead  that  the  place  is 
six  acres  of  land  in  />.,  which  are  his  freehold,  and  the  plaintiff  *rcp]y  r^^gn 
that  they  are  his  freehold,  and  not  the  freehold  of  the  defendant;  if  the  ^ 
plaintiff  have  six  acres  in  D^  and  the  defendant  other  six,  the  defendant  cannot 
give  in  evidence  that  he  did  the  trespass  in  his  own  land/'  But  in  Croodrighi 
V.  Richf  7  71  B.  335,  Lawrence^  J.  says,  *«  Notwithstanding  the  case  in  Dyer, 
according  to  the  modem  practice,  if  the  defendant  plead  Uberum  ttnemaUunit 
the  plaintiff  is  driven  to  a  new  assignment,  in  which  he  must  specify  the 
close;  otherwise,  if  the  defendant  prove  his  title  to  any  land  falline  within  the 
general  description  mentioned  in  the  declaration,  it  is  sufficient/'  And  in 
Hawkt  V.  BaeoHf  2  Tauni^  156,  the  court  use  this  expression,  *^This  case 
does  not  differ  from  the  common  case  of  pleading  Uberum  tenementumt  where, 
if  the  defendant  proves  that  he  has  a  sin^e  acre  in  the  vill,  the  issue  is  with 
him,  whatever  quantity  of  land  the  plaintiff  may  have  there."  It  cannot  make 
any  difference  Uiat  the  plaintiff  in  the  present  case  gave  his  close  a  name  in  the 
decUiration,  for  the  defendant's  close  was  known  by  the  same  name. 

Abbott,  C.  J.  I  am  cleariy  of  opinion  that  the  plaintiff  was  not  bound  to 
new  assign  in  this  case*  In  order  to  compel  him  to  do  that,  as  a  name  was 
given  to  the  close  in  the  declaration,  the  defendant  should  have  given  soma 
further  description  in  his  plea. 

Bayley,  J.  According  to  the  old  form  of  pleading  in  trespass,  the  plaintiflf 
did  not  name  his  close.  Then  the  defendant  gave  some  name  to  the  close ; 
and  if  the  plaintiff  did  not  new  assign,  the  common  bar  applied.  This  is  the 
rule  laid  down  in  Dyer^  23  6.;  likrwards  it  ^became  usual  for  the  r^AQi 
plaintiff  to  name  the  close  in  the  declaration,  and  tlien  he  may  apply  his  ^ 
evidence  to  any  close  of  that  name  in  his  possession,  and  the  defendant  does 
not  maintain  a  plea  of  liberum  tenementum  by  showing  that  he  is  the  owner 
of  a  close  of  that  name.  In  order  to  avail  himself  of  such  a  plea,  he  must  set 
out  the  abuttals. 

HoLROYD,  J.  The  plaintiff  in  trespass  declares  upon  his  possession;  and  it 
appears  to  me,  that  the  question  upon  the  issue  was,  whether  the  close,  described 
in  the  declaration  as  the  plaintiff's,  was  the  defendant's  freehold  or  not.  Now, 
there  was  evidence  that  a  close  of  that  name,  in  the  plaintiff's  possession,  was 
not  the  freehold  of  the  defendant,  and  he  had  no  right  to  substitute  another  dose 
as  the  subject-matter  of  the  issue.  In  the  old  common  bar,  the  defendant  alone 
gave  a  name  to  the  close,  and  then  the  issue  was,  whether  that  close  was  the 
defendant's  freehold;*-  In  the  rules  of  this  Court,  made  in  1654,  sec.  12,  it  is 
said,  **For  the  avoiding  of  the  common  bar  and  new  assignment,  the  declaration 
upon  an  original  quare  clausum  fregii  may  mention  the  place  certainly,  and  so 
prevent  the  use  and  necessity  of  the  common  bar  and  new-assignment;"  and 
by  sec.  16.  **The  common  bar  and  new-assignment  is  to  be  forborne  where 
certauity  is  contained  in  the  declaration  equivalent  to  the  new  assignment."  I 
mention  these  rules  to  show  what  was  then  considered  sufficient  certainty  in  a 
declaration  to  prevent  the  application  of  the  common  bar.  In  the  present  case, 
I  think,  the  certainty  was  such  as  to  prevent  the  defendant  from  availing  hin> 
self  of  the  eommon  bar. 

Best,  J.  oonenrred* 

Rule  refruMd. 
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•m]  ♦The  KING  V.  RICHARD  BOWER. 

Where  a  dnrter  dn-ected  that  ovt  of  certain  persona  to  be  nominated  in  a  particular  mode  *'  (Jie 
mayor,  aldermen,  bailifi,  principat  burfreflsea,  and  other  burgesses  and  inhabitants  of  tho 
borough  for  the  time  being,  (ihey  beirtf  for  that  purpose  congregated  and  assembled  -.-^ether,) 
or  the  greater  part  of  them  ae  aboeld  be  eo  congregated,  mignt,  by  the  greater  pari  of  the 
voices  of  them  so  assembled,  choose  one  to  be  mayor  :*'  Held,  that  a  miyonty  of  each  doduite 
tody  iirasi  be  present  in  order  to  make  a  valid  election. 

Intorvatidn  in  the  nature  of  ^uo  warranto  against  the  defendant  for  ex'.*i* 
cising  the  office  of  mayor  of  the  borough  and  town  of  Wtumouth-^oid'Melcom^ 
regis,  in  the  county  of  Dorset,  The  defendant  pleaded,  mat  George  the  'Iliirdf 
by  his  letters  patent,  under  his  great  seal  of  the  United  Kingdom,  bearing  datet 
dfc.  after  reciting  as  therein  recited,  for  himself,  his  heirs  and  successors,  did 
will  and  declare,  that  the  said  borough  or  town  from  thenceforth  should  be  a 
free  borough  and  town  of  itself,  and  that  the  mayor,  aldermen,  bailiffs,  buiges8es« 
and  commonalty  of  that  borough  and  town,  and  abo  all  and  singular  the 
burgesses  and  inhabitants  of  the  same  borough  and  town,  by  whatsoever  name 
or  names  they  or  their  predecessors  theretofore  had  been  incorporated,  and  their 
successors  from  thenceforth  for  ever,  should  be  a  body  corporate,  by  the  name 
of  ^  The  mayor,  aldermen,  bailiflTs,  bui^gesses,  and  commonalty  of  the  borough 
and  town  of  WeymoutK<mdrMelcome'regiB^  in  the  county  of  Dorset i*^  and 
that  from  thenceforth  there  should  be  within  the  borough  and  town  afore- 
said, one  of  the  burgesses  or  inhabitants  of  that  town,  which  should  be, 
and  should  be  named  mayor  of  the  borough  and  town  aforesaid;  and  that 
also  there  should  be  divers  men  of  the  borough  and  town  aforesaid,  which 
shotdd  be,  and  should  be  named  aldermen,  of  the  borough  and  town  afore* 
said;  and  that,  likewise,  there  should  be  two  other  men  of  the  borough  and 
town  aforesaid,  chosen  in  form  thereafter  in  the  said  letters  patent  mentioned, 
^4031  *^^^  which  should  be  and  should  be  called  bailiffs  of  the  borough  and 
^  town  aforesaid,  and  that  there  should  be  within  the  borough  and  town 
aforesaid  twenty-four  other  men,  chosen  in  form  also  thereafter  in  the  said  letters 
patent  mentioned,  which  should  be  and  should  be  called  chief  and  principal 
burgesses  of  the  borough  and  town  aforesaid,  and  should  be  assistant  and  aidful 
unto  the  mayor,  aldermen,  and  bailiffs  of  the  same  borough  and  town  for  the. 
time  being  in  all  causes,  affairs,  businesses,  and  matters  whatsoever,  touching  or 
by  any  means  concerning  the  borough  and  town  aforesaid.  And  the  said  late 
king  did  thereby  further  grant  unto  the  aforesaid  mayor,  aldermen,  bailiffs, 
burgesses,  and  commonal^  of  the  borough  and  town  aforesaid,  and  unto  their 
successors,  that  the  mayor  and  aldermen  of  the  borough  and  town  aforesaid  for 
the  time  being,  or  the  greater  pait  of  them,  of  whom  he  willed  the  mayor  for 
the  time  being  to  be  one,  ?hould  have  full  power  and  authority  to  choose  and 
name,  on  the  feast  day  of  St.  Matthew  the  apostle,  in  every  year,  in  the  guild- 
hall of  the  borough  and  town  aforesaid  or  in  some  other  convenient  place  within 
the  borough  and  town  aforesaid,  being  congregated  and  assembled  together,  four 
of  the  burgesses  or  inhabitants  of  the  borough  and  town  aforesaid,  vmether  the 
same  or  any  of  them  were  or  had  been  aldermen,  bailiffs,  or  principal  burgesses 
or  not,  out  of  which  four  so  to  be  named  and  chosen,  the  mayor,  aldermen, 
bailiffs,  principal  buigesses  and  other  buTgesses  and  inhabitants  of  the  borough 
and  town  aforesaid  for  the  time  being  (they  being  also  for  that  purpose  there 
upon  the  same  day  congregated  and  assembled  together,)  or  the  greater  part  of 
*'i94l  ^^™  ^  should  be  so  congregated,  might  and  should  'have  full  power 
-^  and  authority,  by  the  greater  part  of  the  voices  of  them  so  assembled 
together,  to  choose  and  make  one  to  be  the  mayor  of  the  borough  and  town 
aforesaid,  which  said  letters  patent  were  duly  accepted  and  assented  to;  the  plea 
then  stated,  that  on  the  feast  day  of  St*  Matthew  the  apostle,  that  is  to  say,  on 
the  2l8t  day  of  September^  in  the  second  year  of  tlie  reign  of  our  lord  the  now 
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kiDg,  one  James  Willis  Weston,^  Esq.,  the  then  mayor  of  tlie  said  borough  and 
town,  and  divers,  to  wit:  eight  aldermen  of  the  said  borough  and  town,  bdag 
the  greater  part  of  the  aldermen  of  the  same  borough  and  town,  did  duty  con- 
gregate and  assemble  together  within  the  guildhall  of  the  borough  and  town 
aforesaid,  for  the  purporse  of  choosing  and  naming  four  burgesses  or  inhabitants 
of  the  borough  and  town  aforesaid,  to  the  end  that  one  of  such  four  might  be 
named  and  chosen  mayor  of  the  said  borough  and  town  for  the  year  then  next 
following.  And  the  said  mayor,  and  the  greater  part  of  the  said  aldermen  of 
the  said  borough  and  town,  being  so  congregated  and  assembled  togetlier  as 
aforesaid,  did  then  and  there  choose  and  name  the  said  Richard  Bower^  then 
being  an  inhabitant  of  the  said  borough  and  town,  and  three  other  inhabitants 
of  the  said  borough  and  town  for  the  purpose  aforesaid.  And  the  said  Richard 
Bower  further  saith,  that  on  the  same  day  and  year  last  aforesaid,  the  then  mayor 
of  the  said  borough  and  town,  and  certain,  to  wit:  eight  aldermen,  two  bailiffs, 
twenty  principal  buigesses,  and  two  hundred  other  burgesses,  and  six  hundred 
other  inhabitants  of*  the  boroue^h  and  town  aforesaid,  for  the  time  being,  were 
duly  congregated  and  assembled  together,  within  the  guildhall  of  the  borough 
and  town  aforesaid,  for  the  'purpose  of  electing  and  diooeing  a  mayor  r»^g^ 
for  the  said  borough  and  town,  out  of  the  said  four  persons  so  named  ^ 
and  chosen  as  aforesaid ;  and  being  so  congregated  and  assembled  together  as 
aforesaid,  for  the  purpose  last  aforesaid,  tlie  said  then  mayor  and  the  greater 
part  of  the  said  aldermen,  bailiffs,  principal  buigesses,  and  other  buijresses  and 
inhabitants  of  the  said  borough  and  town,  so  assembled  as  aforesaid,  for  the  pur- 
pose last  aforesaid,  then  and  there  did  choose  and  make,  elect  and  appoint  him 
the  said  Richard  Bouter,  then  being  one  of  the  said  four  inhabitants  so  chosen 
as  aforesaid,  to  be  mayor  of  the  said  borough  and  town  for  the  year  then  next 
ensuing,  and  from  thenceforth  until  another  mayor  should  be  elected,  appointed, 
and  sworn.  Replication,  that  at  the  time  of  the  said  supposed  making  of  the 
said  Richard  Bower,  to  be  such  supposed  mayor,  as  in  the  said  plea  mentioned, 
a  majority  of  twenty-four  principal  burgesses  of  the  said  borough  and  town 
were  not  assembled  and  congregated  together  in  manner  and  form  as  the  said 
Richard  Bower  hath,  in  and  by  his  said  plea  in  tliat  behalf,  alleged ;  but  ten 
only  of  such  principal  buigesses,  and  no  more,  by  means  whereof  tlie  said  sup- 
posed elective  assembly,  at  which  the  said  Ricliard  Bower  is  in  and  by  the  said 
plea  supposed  to  have  been  made,  chosen,  elected,  and  appointed  to  be  such 
supposed  mayor  as  aforesaid,  was  not  duly  constituted,  nor  was  the  said  Richard 
Bower,  at  the  said  time,  when,  &c.,  in  the  said  plea  in  tliat  behalf  mentioned, 
duly  made,  chosen,  elected,  or  appointed  to  be  mayor  of  the  said  borough  and 
town.     Demurrer  and  joinder. 

Chitty,  in  support  of  the  demurrer.  The  question  is,  whether  the  charter  set 
out  in  the  plea  does  or  does  not  'require  that  a  majority  of  each  compo-  r»4gp 
nent  part  of  the  corporation  should  be  present  at  the  election  of  the  mayor  ^ 
of  this  borough.  The  variation  in  the  form  of  expression  used  in  different  partf 
of  the  charter,  shows  that  it  was  not  necessary  for  the  majority  of  each  com- 
ponent part  to  be  present.  The  four  burgesses  or  inhabitants  of  the  borough, 
out  of  whom  the  mayor  is  to  be  selected,  are  to  be  nominated  by  the  mayor  and 
aldermen,  or  the  greater  part  of  them.  That  certainly  requires  the  presence 
of  the  majority  of  the  aldermen ;  but  tlien  the  charter  proceeds  to  say,  thut 
*'  out  of  the  four  so  to  be  named,  the  mayor,  aldermen,  bailiffs,  principal  bur- 
gesses, and  other  burgesses  and  inhabitants,  of  the  borough  for  the  time  beiug 
(they  being  congregated  for  that  purpose)  or  the  greater  part  of  them  as  shall  be 
so  congregated,  may  and  shall  have  full  power,  by  the  greater  part  of  the  voices 
of  them  so  assembled,  to  choose  one  to  be  mayor."  That  passage  does  not 
require  that  the  election  should  be  by  the  greater  part  of  each  of  those  bodies, 
but  by  the  greater  part  **  of  them  as  shall  be  so  congregated."  The  introduction 
of  the  latter  words  distinguishes  this  case  from  sul  that  are  to  be  found  in  the 
books.     It  appears  to  have  been  the  intention  of  the  charter,  that  after  a  uomi- 
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nation  by  a  select  body,  there  should  be  a  popular  election  of  a  mayor,  in  which 
the  weight  of  each  vote  would  be  equalized;  and  that  would  render  it  quite 
unimportant,  whether  or  not  a  majority  of  the  aldermen  or  principal  buigesses 
attended  to  give  their  votes  on  that  occasion.  Besides,  if  the  words  *<  greater 
part  of  them,"  in  this  part  of  the  charter,  are  to  be  applied  to  any  particular 
body,  they  must  be  applied  to  each  component  part  of  the  corporation ;  but  the 
*407l  ™^y^^  being  only  one,  they  *cannot  apply  to  him,  nor  can  it  be  supposed 
■^  that  the  majority  of  the  inhabitants,  who  may  amount  to  5000,  is 
required  to  be  present.  The  true  construction  is,  that  the  mayor  must  be  elected 
by  a  majority  of  those  present,  considering  them  as  forming  one  mass ;  and  this 
agrees  with  the  case  ot  Beg  v.  Locke,  Vtn,  Mr.  Corp,  (Ud.)  pL  8,  where  the 
court  said,  **If  an  act  to  be  done  be  referred  to  the  constituent  members  of  a 
corporation,  nothing  can  be  done  but  by  a  majority  of  those  who  are  the  con- 
stituent part  of  the  corporation.  But  where  a  thing  is  referred  to  be  done  by 
the  commonalty,  there  tlie  majority  of  those  who  are  present  (all  being  sum- 
moned) will  bind  the  rest." 

Adarn^  contra.  The  election  of  the  defendant  was  bad,  inasmuch  as  a  ma- 
jori^  of  the  twenty-four  principal  burgesses  did  not  attend.  In  Rex  v.  Morris, 
4  jEfot/,  17,  the  election  of  a  mayor  of  this  very  corporation  was  held 
void,  because  a  majority  of  the  principal  burgesses  was  not  present;  and 
that  body  being  reduced  to  less  than  one  half  of  its  proper  number,  the  cor- 
poration was  thereby  dissolved,  not  having  power  to  make  a  legal  assembly  to 
fiU  up  the  vacancies.  Under  the  new  charter  granted  by  the  late  king,  the  cor- 
poration consists  of  the  same  component  parts  as  before ;  this  case  must,  there- 
fore, be  governed  by  Rex  v.  Morris,  unless  the  words,  **  or  greater  part  of  them 
as  shall  be  so  congregated,"  introduced  into  tlie  new  charter,  vary  the  mode  of 
election.  By  the  old  charter  the  election  of  the  mayor  was  to  be  determined  by 
the  greater  part  of  the  voices  of  them  so  assembled,  and  the  words  now  added 
*4fiRl  ^^  ^^^  *^^  ^  change  the  sense  of  the  passage.  No  doubt  the  election 
-'  must  be  decided  by  the  majority  of  the  mass  when  assembled,  but  the 
corporate  body  can  never  be  legally  assembled,  unless  a  majority  of  each  definite 
part  be  present.  Rex  v.  MiUtr,  6  T.  R.  268,  Rex  v.  BeUringer,  4  71  /?.  810, 
Rex  V.  Varlo,  1  Cknop.  248. 

Chilty,  in  reply.  It  is  reasonable  to  suppose  that,  when  the  new  charter  was 
granted,  some  mode  would  be  given  for  avoiding  the  difficulty  which  had  been 
before  experienced,  and  the  words  in  question,  which  were  not  in  the  old  charter 
granted  by  James  I.,  appear  to  have  been  introduced  with  that  view.  [Abbott , 
C.  J.  Suppose  the  number  of  principal  buigesses  to  be  reduced  one-half,  could 
there  be  a  good  election  under  mis  charter  ?]  It  would  certainly  be  difficult  to 
establish  that  there  could. 

Abbott,  G.  J.  It  has  now  been  for  many  years  an  established  principle  in 
corporation  law,  that  if  an  election  is  tQ  be  made  by  a  definite  body  alone,  or  by 
a  definite  together  witli  an  indefinite  body,  a  majority  of  the  definite  body  must 
be  present  In  the  latter  case,  it  is  not,  mdeed,  necessary  that  the  party  elected 
should  have  the  voices  of  the  majority  of  the  definite  body,  but  stOl  they  must 
form  a  part  of  the  mass.  Much  good  is  derived  firom  adhering  to  general  rules ; 
and  this  rule,  as  to  corporations,  is  in  itself  extremely  beneficial,  as  it  compels 
them  to  fill  up,  from  time  to  time,  the  vacancies  that  occur.  It  should  not, 
therefore,  be  broken  in  upon  by  nice  and  subtle  construction.  Now,  the  words 
*4001  *^^  ^^  charter  are,  that  **  the  mayor  and  aldermen  shall  name  four  bur- 
^  gesses  or  inhabitants,  and  that  Uie  mayor,  aldermen,  bailiffs,  principal 
buigesses,  and  other  buigesses  and  inhabitants,  (beinf  for  that  purpose  assem- 
bled and  congregated  together,)  or  the  greater  part  of  them  as  shall  be  so  con- 
gregated, shall  elect  one  of  the  four  for  n^ayor."  Upon  this  two  things  are  to 
be  considered :  first.  Who  are  to  meet?  The  mayor,  aldermen,  bamff,  prin- 
cipal buigesses,  and  other  burgesses  and  inhabitants ;  according  to  the  general 
rmey  the  majority  of  the  principal  buigesses  (that  being  a  definite  body)  must 
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meet.  Secondly,  Who  may  elect?  The  majority  of  the  ma^a.  I  cannot  see 
any  difference  between  ''the  greater  part  of  those  ao  congre^ted/*  and  ^a 
majority  of  the  voices  of  those  so  assembled.**  There  is  nothmg,  then,  in  tliis 
charter  to  take  the  case  out  of  the  general  rule»  according  to  which*  the  election 
of  the  defendant  was  illegal,  and  judgment  of  ouster  must  be  pronounced. 

Bayley,  J.  In  Bex  v.  MiUer  it  was  established  as  a  rule,  that  where  any 
thing  is  to  be  done  by  a  general  assembly  of  a  corporate  body,  a  majority  of  each 
definite  part  of  it  must  be  present ;  and  that  rule  has  never  been  broken  in  upon. 
A  case  of  this  nature  may  be  taken  out  of  the  general  rule  by  the  words  of  the 
charter.  What,  then,  are  the  directions  given  by  the  charter  in  question?  That 
the  election  shall  be  by  the  mayor,  aldermen,  bailiffs  principal  buigesses,  and 
other  buivesses  and  inhabitants  for  the  time  being,  (they  being  for  that  purpose 
assembled  and  congregated,)  or  the  greater  part  of  them  so  congregated.  Rex 
V.  Bdlringer  is  decisive  as  to  the  meaning  of  the  words  ^for  the  time 
*being,"  and  the  words,  **  congregated  and  assembled,*'  mean  so  assem-  r»KAA 
bled  as  the  law  requires,  viz.  by  a  majority  of  each  definite  body.  The  ^ 
argument  for  the  defendant  is,  that  the  words  **  greater  part  of  them  as  shall  be 
so  assembled,**  narrow  the  meaning  of  the  former  passage,  which  requires  a 
legal  assembly,  according  to  the  general  rule ;  but  they  have  no  such  efiect. 
The  majority  is  to  be  of  those  bo  assembled,  that  is,  assembled  as  by  law  is 
necessary.  I  am,  therefore,  of  opinion  that  this  is  within  the  principle  of 
Rex  v.  Miller  and  Rex  v.  Morris;  and  that  if  it  had  been  intended  by  the  pre- 
sent charter  to  alter  the  general  rule  of  law  as  to  corporation  assemblies,  more 
explicit  words  would  have  been  used  to  manifest  that  intention. 

HoLROYD  and  Bett,  Js.,  concurred. 

Judgment  of  ouster. 


REX  V.  BELLAMY. 

A  convictbn  on  tbd  5  Annt^  t,  14.  •.  4.,  for  keeping  and  neing  a  gun  to  kill  game  without  being 
qualified  must  be  made  within  three  months  after  the  offence  committed. 

A  CONVICTION  stated,  that  the  defendant  within  three  months  now  last  past,  to 
wit,  on  Ist  September^  1821,  not  having  then  lands  or  tenements,  or  any  other 
estate  of  inheritance  of  the  clear  yeariy  value  of  100/.  or  for  term  of  life,  &c. 
negativing  the  qualifications ;  nor  then  being  game-keeper  of  any  lord  or  lady 
of  any  lordship  or  manor;  nor  then  being  truly  and  properiy  a  servant  of  any 
lord  of  any  lordship  or  manor;  nor  then  being  immediately  employed  and  ap- 
pointed to  take  and  kill  the  game  for  the  sole  and  immediate  benefit  of  such 
*lord ;  nor  being  in  any  other  manner  qualified,  impowered,  licensed,  or  r^^M 
authorized,  by  Uie  laws  of  this  realm,  either  to  take,  kill,  or  destroy  any  ^ 
sort  of  game  whatsoever,  did,  at,  &c.  keep  and  use  a  gun,  being  an  engine  to 
kill  and  destroy  the  game  against  the  form  of  the  statute  in  that  case  made  and 
provided,  whereby  he  forfeited,  dtc.  The  conviction  then  set  forth  a  summons 
of  the  defendant,  his  appearance  on  the  6th  December;  and  that  a  witness  ex- 
amined on  the  part  of  the  informer,  proved  the  offence  to  have  been  committed 
on  the  first  day  of  September^  and  the  conviction  was  dated  the  6th  day  of 
December^  which  was  more  than  three  months  after  the  ofifence  was  committed. 
The  conviction  was  removed  into  this  court  by  certiorari^  in  order  that  in  might 
be  quashed.    And  now, 

^dami  argued  in  aupport  of  the  conviction.  A  conviction  for  selling  game 
under  the  5  Jinn,  c.  14.  a.  2,  must  be  made  within  three  months  a&r  the 
ofifence  is  committed;  but  this  conviction  is  founded  upon  the  4th  section  of  that 
act,  in  which  no  time  is  limited,  within  which  the  conviction  is  to  take  place. 
The  words,  *«  convicted  as  aforesaid/'  in  that  section  itrferyuot  to  the  convictior 
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in  the  2iid  section,  but  to  the  preceding  words  in  the  4th  section,  viz.  the 
justices  before  whom  the  conviction  is  to  take  place,  and  the  witnesses  by  whose 
testimony  the  offence  is  to  be  proved.  The  ease  of  Bex  v.  ToUey^  3  Ea»U  467, 
was  a  conviction  on  the  9  Arm,  c.  25.  s.  1.,  by  which  the  conviction  is  expressly 
required  to  be  within  the  time  limited  by  the  second  section  of  the  5  Ann.  c.  14. 
It  is  not,  therefore,  an  authority  in  point, 
*5021       ^Denmmy  contra,  afler  insisting  that  the  case  of  Rex  v.  ToUey  was 

-^  an  authority  to  show  that  the  conviction  must  be  made  within  three 
months  after  the  onence  is  committed,  was  stopped  by  the  ("ourt. 

Abbott,  C.  J.  I  am  of  opinion  that  a  conviction  under  the  5  Ann,  c.  14.  e, 
4,  must  take  place  within  three  lunar  months  after  the  oflfence  is  committed. 
In  this  case  it  did  not  take  place  within  that  time,  and,  therefore  must  be 
quashed.  The  language  of  the  acts  of  parliament  upon  the  subject  of  game,  is 
by  no  means  free  from  obscurity.  It  is  our  duty,  however,  to  give  effect  to  the 
intention  of  the  legislature,  if  that  can  be  ascertained.  Now  I  think  that  the 
intention  is  made  manifest  in  this  instance,  by  the  different  parts  of  the  act  in 
question,  and  also  the  subsequent  statute  of  9  Ann.  e.  25.  The  5  Ann,  e.  14. 
B,  2,  enacts,  **  tiiat  if  any  higler,  iic,  shall  have  in  his  possession  any  hare, 
pheasant,  ^.  or  shall  buy,  sell,  or  offer  to  sell  any  hare,  &c. ;  every  such 
higler,  &c.  shall,  upon  every  such  offence,  be  carried  before  a  justice  of  the 
peace ;  and  upon  view,  or  upon  the  oath  of  one  or  more  creditable  witnesses, 
shall  be  convicted  of  the  same,  and  shall  forfeit  for  every  hare,  pheasant,  A^c.  5/., 
provided  that  such  conviction  be  made  within  three  months  afler  such  offence 
committed."  The  conviction  for  offences  described  by  that  section  must, 
therefore,  take  place  within  three  months  after  the  offence  is  committed.  The 
third  section  oidy  provides  for  discoverers.  Then  the  fourth  section  enacts, 
''that  if  any  person  not  qualified  so  to  do,  shall  keep  or  use  any  greyhounds, 
^c.  or  other  engines,  to  kill  game,  and  shall  be  convicted  thereof,  upon  the  oath 
of  one  or  two  credible  witnesses  by  the  justices  of  the  peace  where  such  offence 
*503l   ^  committed,  ob  rfareaaids  the  *person  so  convicted  shall  forfeit  the  sum 

-^  of  &/.,  one-half  to  be  paid  to  the  informer,  and  the  other  half  to  the  poor 
of  the  parish  where  the  same  was  committed;  the  same  to  be  levied  by  distress 
and  sale  of  the  offender's  goods,  by  warrant  under  the  hand  and  seal  of  nxivh 
justice  before  whom  such  person  shall  be  convieted  as  aforesaid"  The  words, 
''as  aforesaid,"  are  twice  used  in  the  4th  section,  and  in  both  instances  refer  to 
"convicted."  Now  the  only  mode  of  conviction  before  pointed  out  in  the 
statute,  is  that  mentioned  in  the  second  section,  and,  therefore,  by  a  general 
reference  to  that,  the  fourth  section  refers  as  well  to  the  time  within  which  the 
conviction  must  take  place,  as  to  the  other  circumstances  of  it.  Indeed  no  part 
of  the  description  of  the  conviction  is  wanted  in  the  fourth  section,  but  that  of 
the  time  within  which  it  is  to  take  place,  for  it  expressly  describes  the  justice 
before  whom,  and  the  witnesses  upon  whose  testimony  it  is  to  take  place. 
The  fourth  section  then  goes  on  to  enact,  **that  it  may  be  lawful  for  any  lonl 
of  a  manor  to  impower  his  game-keeper  to  kill  game ;  but  if  the  said  game- 
keeper shall,  under  color  or  pretence  of  the  said  power  and  authority  to  kill  or 
take  the  same  for  the  use  of  such  lord,  sell  and  dispose  thereof  to  any  person 
whatsoever,  and  shall  be  thereof  convicted  before  any  one  justice  of  the  peace 
as  tfaresaid^  upon  such  conviction,  such  game-keeper  shall  be  committed  to  the 
house  of  correction  for  the  space  of  three  months."  Then  comes  the  9  Ann. 
e,  25,  which  enacts,  ''that  lords  of  manors  shall  appoint  but  one  game-keeper, 
wliose  name  is  to  be  entered  with  the  clerk  of  the  peace ;  and  in  ease  any  other 
game-keeper  whose  name  shall  not  be  entered  as  aforesaid,  who  shall  not  be 
odierwise  qualified  by  the  laws  to  kill  game,  shall  presume  to  kill  any  hare,  &>c. 
*604l   *^^  ^^  ^^  expose  to  sale  any  h^re,  &c« ;  the  offender  shall  for  every 

-^  such  offence  incur  such  forfeiture,  pains  and  penalties  as  are  inflicted  by 
the  recited  act  upon  higlers,  iic,  for  buying  and  selling  game  lo  be  recovered 
by  snch  means,  and  in  such  manner  and  form,  and  within  such  time^  and  to 
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such  uses  as  are  prescribed  by  the  said  act.  It  is  reasonable  to  suppose,  that 
when  the  legislature  in  the  9  Jlnne^  c,  25,  imposed  upon  game-keepers  not  duly 
appointed  for  killing  or  selling  game,  the  same  penalties  as  the  5  JJnn,  c,  14 
imposed  upon  higlers,  they  understood  that  the  offences  mentioned  in  the  5 
Jiwi.  c.  14.  8,  4,  were  subject  lo  the  same  limitation  of  time  as  those  described 
in  the  second  section.  For  it  would  be  a  singrular  anomaly  if  it  were  necessary 
that  a  higler  or  a  game-keeper  whose  certificate  was  not  duly  enrolled,  should 
be  convicted  within  three  months  after  the  offence  committed;  yet,  that  an 
unqualified  person  using  a  gun  to  kill  game,  or  a  game-keeper  selling  game 
without  the  consent  of  the  lord  of  the  manor  by  whom  he  is  appointed,  might 
be  convicted  at  any  time. 

Bayley,  J.  I  think  that  the  conviction  in  this  case  ought  to  have  been  made 
within  three  lunar  montlis  af\er  the  offence  committed.  The  information  in  the 
case  o{  Rex  v.  ToUty  was  founded  upon  the  5  ^nn.  c.  14.  a.  4,  and,  if  righdy 
decided,  that  is  an  authority  in  point.  It  was  the  defence  and  not  the  charge 
that  depended  on  the  0  Ann.  c.  25.  The  latter  statute,  however,  is  explanatory 
of  the  former.  The  second  section  of  the  5  Ann.  c.  14,  directs  that,  with 
respect  to  the  offences  therein  described,  the  conviction  shall  take  place  within 
three  months.  Then  the  fourth  section  either  has  no  limitation  as  to  time,  or, 
if  any,  it  is  subject  to  that  which  is  prescribed  by  the  'second.  I  tliink  r^cAg 
the  words  *'as  aforesaid,"  in  the  fourth  section,  do  limit  the  time  within  ^ 
which  the  conviction  must  take  place  to  three  months.  They  refer  to  ^'  con- 
victed," and  that  must  mean  convicted  within  the  limitations  mentioned  in  the 
second  section,  and  that  conviction  is  required  to  take  place  within  three  months 
aAer  the  offence  committed.  The  words,  **  convicted  as  aforesaid,"  occur  twice 
in  this  clause,  and  they  must  apply  to  the  time  within  which  the  conviction  is 
to  take  place,  or  they  can  have  no  meaning  whatever.  For  the  justices  before 
whom,  and  the  witnesses  upon  whose  testimony  the  conviction  is  to  take  place, 
are  expressly  mentioned  in  the  clause.  For  these  reasons,  I  think,  that  the 
conviction  in  this  case  ought  to  have  been  made  within  three  months  after  the 
offence  was  committed,  and  that,  not  having  been  made  within  that  time,  the 
conviction  must  be  quashed. 

HoLROYD,  J.  I  think  that  the  case  Rtx  v.  ToUey  was  rightly  decided,  but 
that  it  is  not  conclusive  upon  the  present  case.  That  charge  was  founded  on 
the  fourth  section  of  the  5  Ann.  c.  14;  the  defence  on  the  0  Ann.  c.  25,  viz. 
that  the  defendant  was  a  gamekeeper,  duly  appointed  under  the  provisions  of 
that  act.  Now  tliat  act  expressly  requires,  that  where  a  person,  acting  as  game- 
keeper, but  who  has  not  complied  with  the  directions  of  the  act,  shall  be  con- 
victed of  killing  game,  ^c.  the  conviction  must  take  place  within  the  time  fixed 
by  5  Ann.  c.  14.  f.  2.  If,  therefore,  the  fourth  section  of  the  5  Ann,  e.  14, 
were  unlimited  as  to  the  time  within  which  a  conviction  might  take  place,  the 
9  Ann.  e.  26,  would  be  a  virtual  repeal  of  it  in  that  particular  as  to  game- 
keepers. I  think,  however,  that  convictions  upon  5  Ann.  c.  14.  s.  4, 
*were  always  intended  to  be  made  within  the  time  specified  in  the  r«eAA 
second  section.  The  words,  **  convicted  as  aforesaid,"  must  refer  to  ^ 
the  conviction  mentioned  in  the  second  section,  and  that  is  a  conviction  of  an 
offence  committed  within  three  months. 

Bestt,  J.  The  words  of  this  statute  are  very  ambiguous.  We  ought,  how- 
ever, in  doubtful  cases  to  construe  a  penal  statute  in  favor  of  the  persons 
likely  to  be  affected  by  it  penally.  Now,  it  is  certainly  for  the  benefit  of 
defendants  that  prosecutions  for  such  offences  should  take  place  speedily. 
Their  attention  should  be  called  to  it  so  as  to  enable  them  to  make  a  defence. 
I  am  of  opinion  that  the  words,  "  convicted  as  aforesaid,"  refer  to  the  conviction 
mentioned  in  the  second  section.  Besides,  in  the  case  of  Bex  v.  Toilet/,  the 
same  point  arose,  and  it  was  decided,  afler  argument,  that  the  conviction,  not 
having  been  made  within  the  three  months,  could  not  be  supported. 

Conviction  quashed. 
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REX  V.  The  BIRMINGHAM  Gas-light  and  Coke  Company. 

Dy  an  act  of  parliament  ihe  Birmingham  Gos-Iiffht  and  Coke  Company  had  power  given  to 
them  to  supply  ihe  town  of  ^.  with  gaa,  and  to  lay  down  pipes  for  the  conveyance  of  gas  from 
ihe  manufactory  to  the  houses  of  the  consumers.  Under  this  act  the  company  purchased 
iands  and  buildings,  and  there  placed  retorts,  &c.  necessary  for  the  raannfacture  of  gas  and 
coke,  and  fixed  in  the  streets  trunks,  pipes,  &>c.  for  the  conveyance  of  eas.  The  company 
derived  a  considerable  profit  from  the  manufacture  and  sale  o\  coke  ana  gas.  The  slock  in 
trade,  and  the  profits  of  other  manufactories  in  the  parish  of  B.,  were  not  rated  to  the  poor: 
Held,  that  the  company  were  not  rateable  to  the  amount  of  the  profits  of  their  trade,  but  for 
a  sum  equal  in  amount  to  that  for  which  the  premises  would  let  to  other  persons  willing  to 
carry  on  the  same  business. 

By  a  rate,  for  the  relief  of  the  poor  of  the  parish  of  Birmingham^  in  the 
county  of  fFttrtvieky  the  Birmingham  Gas-light  and  Coke  Company  were 
*5(y7n  ^^^^^^^  ^^  ^respect  of  dwelling-houses,  shops,  buildings,  land,  and  prem- 
^  ises,  and  the  trunks,  pipes,  and  other  apparatus,  for  the  conveyance 
of  gas  belonging  to  the  company,  situate  and  being  fixed  in  the  ground,  in  the 
parish  of  Birmingham,  and  the  profits  therefrom  within  the  parish ;  tlie  annual 
valne  being  stated  at  800/.  and  the  assessment  20/.  Upon  appeal  agrainst  this 
rate,  the  sessions  confirmed  the  same,  subject  to  the  opinion  of  this  Court  on 
the  following  case : 

By  a  private  act  of  the  59  G.  3.,  certain  persons  therein  named,  and  their 
successors,  were  declared  to  be  a  body  corporate,  by  the  name  of  the  Birming" 
bam  Gas-light  and  Coke  Company,  and  powers  were  given  them  "  to  supply 
the  town  with  gas,  to  enter  into  contracts  for  the  lighting  of  houses,  &c.,  and 
with  the  consent  of  the  commissioners  for  lighting  and  paving  the  town,  to 
break  up  the  soil  and  pavements  of  the  streets,  &c.,  for  the  purpose  of  laying 
down  pipes  and  other  necessary  apparatus,  for  the  conveyance  of  gas  from  the 
manufactory  to  the  houses,  &c.  of  the  consumers.'*  In  pursuance  of  the  pro- 
visions of  this  act,  the  company  purchased  the  dwelling-houses,  shops,  build- 
ings, land,  and  premises  mentioned  in  the  assessment,  and  erected  and  placed 
tlierein  retorts,  gasometers,  purifiers,  and  other  apparatus  necessary  for  the 
manufacture  of  gas  and  coke  fpart  of  which  apparatus  is  affixed  to  the  freehold 
and  part  is  not,)  and  also  by  the  consent  of  the  aforesaid  commissioners,  broke 
up  Uie  soil  and  pavements  in  the  streets,  and  fixed  therein  the  trunks,  pipes, 
and  other  apparatus  for  the  conveyance  of  gas,  mentioned  in  the  assessment, 
and  which  communicate  with  the  house  and  manufactory.  The  company 
*5081  ^^"7  ^°  ^  considerable  manufacture  of  coke  and  gas  upon  these  *pre- 
-^  misea,  and  derive  a  profit  firom  the  sale  of  each  of  those  articles.  The 
coke  is  conveyed  from  the  premises  of  the  company  to  those  of  the  purchasers, 
by  means  of  carts  and  waggons,  and  the  gas  by  means  of  tlie  trunks,  pipes,  and 
other  apparatus  for  the  conveyance  of  gas,  mentioned  in  the  assessment;  gas 
and  coke  are  both  manufactured  from  coal,  at  a  great  expense  of  fuel,  and  the 
machinery  and  apparatus  necessary  for  the  manufacture  of  these  articles  are 
sIbo  very  expensive,  and  require  frequent  renewal.  Stock  in  trade,  and  the 
V^fiti  of  the  manufactories  in  the  parish  of  Birmingham,  are  not  rated  to  the 
poor  in  this  rate.  The  premises,  trunks,  pipes,  &.c.  mentioned  in  the  assess- 
ment as  belonging  to  the  company,  if  rated  to  the  poor  as  other  lands  within 
the  parish,  that  is  to  say,  if  the  profits  arising  from  the  sale  of  gas  are  not 
included,  are  worth  200/.  per  annum ;  but  are  worth  800/.  if  ihe  profits  arising 
fit)m  the  sale  of  gas  are  included.  If  the  Court  of  King's  Bench  should  be 
of  opinion  that  the  profits  accruing  to  the  company  from  the  sale  of  gas  are  not 
rateable,  or  that  they  can  only  be  rated  as  the  profits  of  a  manufactory,  the  rate 
ought  to  be  amended,  by  inserting  the  sum  of  200/.  therein,  in  lieu  of  the  sum 
of  800/.,  and  the  sum  of  5/.  in  lieu  of  the  sum  of  20/. 

Clarke,  Crurnty,  Reader,  and  Holbech.  The  company  are  liable  to  be  rated 
for  these  buildings,  and  the  trunks  and  pipes,  as  the  occupiers  of  the  land  on 
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which  their  buildings  ase  situate,  and  aver  which  their  pipes  are  distribateiL 
Rex  V.  77m  Corporation  ofBatK  H  EclbU  609,  Rex  *v.  Tlit  Company  r«eAtf> 
of  Proprietors  of  the  Rochdale  fVaterworks,  \  M.  ^  S.  034,  In  the  L  ®"*^ 
latter  case  the  company  were  held  to  be  rateable,  as  the  occupiers  of  pipes  con- 
veying water.  The  only  difference  between  that  ease  and  this,  is,  that  the  pipes 
here  convey  gas.  In  that  case,  Lord  EUenborough  says,  that  it  made  no  difiereoee 
whether  it  be  a  reservoir  of  so  many  feet  square,  or  a  pipe  of  so  many  inches 
in  diameter.  Here,  the  pipes  may  be  considered  as  warehouses  for  gas. 
Secondly,  the  property  is  rightly  assessed  at  800/^  which  is  its  value  to  the 
company,  and  the  measure^  of  their  ability  to  pay.  in  Rex  v.  Sir  Archibald 
Macdonald,  12  Eastj  324,  the  trustees  were  assessed  for  the  dues  and  rates  of 
the  Rochdale  canal  lock  and  tunnel,  at  502/.  lOs.;  and  the  case  Ibund  that  the 
tonnage  amounted  to  tlie  sum  chai^^ed  in  the  assessment  The  objection  was, 
that  the  rate  was  for  the  tolls  payable  at  the  lock,  under  the  act  of  parliament, 
and  that  tolls  were  not  rateable :  but  the  court  hdd  the  rate  to  be  good,  and 
Lord  EUenborough  said,  **  The  court  have  only  said,  that  toUs  are  not  rateable 
per  ae,  but  only  when  connected  and  rated  conjunctivdy  with  real  and  substan- 
tial property,  situated  in  the  parish,  which,  as  yielding  profit  there  by  means  of 
the  toll,  is  the  proper  subject  of  ratin|;  within  the  statute  of  Elizabeth,  Now 
here,  tlie  lock  itself  is  rated,  which  is  something  real  and  substantial,  locally 
situated  within  the  township,  and  producing  profit,  and  the  addition  of  the  dues 
or  rates  is  merely  giving  other  names  for  the  same  thing.**  The  dues  con- 
stituted the  entire  profits  which  the  trustees  received  from  the  lock;  therefore 
they  were  rated  for  *the  profits  of  the  lock.  Here  the  trunks  and  r*KiA 
pipes  arc  local  property  within  the  parish,  and  they  become  more  valu-  ^ 
able,  in  consequence  of  conveying  cas.  The  annual  profit  which  the  com- 
pany derive  from  them  when  so  used  constitutes  the  value,  and  is  the  measure 
of  their  ability. 

Denman^  contra,  was  stopped  by  the  Court, 

Abbott,  C.  J.  The  question  proposed  to  us  is  not,  whether  the  company 
be  rateable  for  their  buildings  above  ground,  or  their  pipes  under  ground,  but  to 
what  amount  they  are  rateable.  I  am  of  opinion,  that  the  amount  in  respect  of 
which  they  are  rateable,  is  the  sum  for  which  the  buildings,  trunks,  and  pipes 
would  let  to  a  person  who  is  willing  to  carry  on  the  business  there.  It  appears 
from  the  statement  in  the  case,  that  the  premises,  trunks,  and  pipes,  if  rated  to 
the  poor  as  other  lands  in  the  parish,  that  is,  if  the  profits  arising  from  the  sale 
of  gas  are  not  included,  are  worth  200/.  per  annum,  but  if  the  profits  are 
included,  then  they  are  worth  800/.  per  annum.  I  am  of  opinion  that  the 
profits  are  not  in  this  case  rateable.  If  they  were,  a  blacksmith*s  forge  might 
be  rated,  not  at  what  it  would  be  let  for,  but  at  the  sum  which  the  blacksmith 
acquires  by  it.  The  distinction  between  the  cases  cited  and  the  present,  is, 
that  here  the  profits  rated  are  those  of  a  manufactory  which  are  obtained  by 
applying  the  skill  and  industry  of  man  to  capital  brought  from  a  distance  for 
that  purpose.  They  are  very  different  from  the  profits  of  canals  or  of  mineral 
waters,  which  are  natural  products  arising  withui  the  parish,  and  rendering  the 
land  in  which  they  are  situate  more  *  valuable.  For  these  reasons,  I  am  rnf.\  \ 
of  opinion  that  the  rate  must  be  amended  by  inserting  200/.  as  the  value  *- 
of  the  buildings  and  pipes,  and  5/.  as  the  suoqi  to  be  paid. 

Bayley,  J.  This  is  really  a  question  of  quantum.  In  most  of  the  cases 
cited,  the  question  was,  whether  the  property  was  rateable  or  not;  and  though 
the  profits  may  have  been  referred  to  as  fixing  the  quantamt  the  court  never 
went  into  that  question.  Here  the  question  of  quantum  is  presented  to  the 
court,  and  a  distinction  is  taken  between  the  value  of  the  land  per  jre,  and  when 
it  is  used  for  the  purposes  of  the  trade.  I  am  of  opinion  that  the  company 
ought  to  be  assessed,  not  at  a  sum  equal  to  the  annual  profits  of  their  trade,  but 
at  the  sum  which  the  buildings,  trunks,  and  pipes  would  produce  to  them  if  let 
at  an  annual  rent  to  persons  willing  to  carry  on  the  tiade^or  thJ^  rent  which  thft 
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company  would  be  forced  to   pay  if  the   premieea  were   not  their   own 
property. 

HoLROTD,  J.  I  am  of  opinion  that  the  rate  ought  to  be  amended,  aa  it  is 
itated  that  in  this  pariah  the  profits  of  other  manufactories  are  not  rated.  In 
the  case  of  a  canal,  the  land  and  the  water  are  rated;  and  here  an  attempt  is 
made  to  rate  the  pipes  and  the  gas;  but  that  cannot  be  done.  The  proper 
criterion  for  the  rate  to  be  imposed  upon  these  lands  and  buildings  is  the  rent 
at  which  they  could  be  let  to  a  person  willing  to  carry  on  the  business. 

BxsT,  J.  I  think  that  such  a  construction  ought  to  be  put  upon  the  statute 
'5121  Elizabtih  as  to  include  the  laigest  'portion  of  productive  property, 
^  because  I  feel  that  the  poor  rate  and  various  other  burthens  press 
heavily  upon  the  landed  interest  This  rate,  however,  cannot  be  supported:  it 
U  an  assessment  upon  the  profits  of  trade.  Now  that  is  not  a  correct  mode  of 
assessment.  Land  is  usuaUy  rated  not  for  the  entire  profits  derived  from  it,  but 
according  to  the  rent  which  the  tenant  pays  for  it;  and  trade  ought  not  to  be 
rated  according  to  its  gross  profits,  but  aeoording  to  the  value  of  &e  stock  used 
in  the  trade.  Besides,  a  rate  even  upon  the  net  profits  of  any  undertaking  must 
be  unjust  and  unequal,  in  a  place  where  similar  profits  and  stock  in  trade  of 
others  are  not  generally  rated.  The  rate  is  in  this  case  clearly  on  the  profits 
of  a  trade  and  manufacture.  The  profits  of  this  company  are  very  different 
from  the  tolls  of  a  canal.  When  a  canal  is  once  formed  and  filled  with  water, 
it  produces  to  the  proprietor,  without  any  thing  further  being  done,  a  permanent 
profit  in  the  shape  of  tolls ;  but  the  gas  company  could  obtain  no  profit  by 
merely  laying  down  these  pipes  for  the  conveyance  of  gas  through  the  streets. 
The  gas  must  afterwards  be  manufactured  by  the  company  at  a  great  expense, 
and  sent  through  those  pipes  before  they  will  be  entitled  to  any  recompense. 
The  gas  company  stand,  therefore,  in  the  same  situation  as  any  other  manufac- 
turer who  produces  by  artificial  means  a  saleable  commodity.  Now  the  profits 
of  such  a  manufacture  could  not,  with  justice,  be  rated  to  the  relief  of  the  poor 
in  a  parish  where  other  profits  and  other  stock  in  trade  are  not  rated.  I  think, 
therefore,  that  the  company  ought  to  be  assessed  at  that  annual  sum  for  which 
the  premises  and  pipes  would  let  to  a  person  willing  to  carry  on  the  trade,  and, 
«5m  ^cr^^ore,  *Uiat  the  rate  ought  to  be  amended  by  inserting  the  sum 

^J  of  200/.  instead  of  800/.;  and  5/.  instead  of  20/. 

Rate  amended  accordingly. 


MITCHELL  v.  MITCHESON. 

A  cause  cannot  be  removed  from  an  inferior  court  by  haUtu  carpm*,  unless  the  defendant  w 
•elually  or  virtually  in  custody. 

A  RULE  had  been  obtained  by  Tindalj  for  quashing  the  writ  of  habeas  corpus 
cum  causa  issued  in  this  case,  to  remove  the  cause  from  the  sherifTs  court  of 
the  town  and  county  of  NewcastlMiponrTyne.  It  appeared  by  the  afii davit, 
that  a  plaint  or  action  was  entered  in  that  court,  according  to  the  practice  of  the 
court,  by  the  plaintifif  against  the  defendant,  on  the  13th  of  July^  1822.  A 
certificate  of  that  entry  was  served  on  the  defendant  on  the  8d  of  August;  com- 
mon appearance  entered  for  him  on  the  4th  of  December;  and  a  declaration 
was  then  filed.  On  the  18th  of  December  the  defendant  appeared  and  pleaded; 
aod  on  the  29th  of  January^  when  the  cause  was  about  to  be  heard,  the  writ 
of  habeas  corpus  was  delivered  to  the  sherilT. 

Chilty  DOW  showed  cause,  on  an  afiidavit,  which  stated,  that  the  defendant 
was  served  with  process  in  the  nature  of  a  ccmias  ad  respondendwn^  being  the 
same  whereupcm  defendants  are  arrested  and  held  to  bail  when  an  affidavit  of 
the  cause  of  action  is  made.    In  TidtTs  Practice,  30P  ^k  edit.,  it  is  said,  that 
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the  writ  of  htdfeoM  eorpta  lies  where  the  defendant  has  been  afiested  *npon  rtRi  i 
or  served  with  a  copy  of  a  capitis,  and  either  remains  in  custody  or  has  ^ 
been  let  to  bail.     [Ben^ley,  J.     When  the  defendant  is  served  with  a  copy  of 
the  capioB,  do  you  file  common  bail,  or  enter  an  appearance?]    In  that  case  an 
appearance  certainly  is  entered. 

THndal^  contra,  was  stopped  by  the  Court 

Per  Curiam.  It  appears  that  this  suit  has  been  removed  by  habeas  corpus, 
and  that  the  party  was  not  in  actual  or  virtual  custody.  There  is  a  ^reat 
difference  between  filing  common  bail  and  entering  an  appearance.  In  the 
former  case,  it  would  appear,  that  the  body  of  tlie  defendant  was  delivered  u> 
bail ;  in  the  latter  it  would  not  Now,  a  cause  cannot  property  be  removed  by 
habeas  corpus,  unless  the  court  below  is  in  possession  of  the  body.  The  rule 
for  quashing  tlie  writ  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Eail  of  BRISTOL  v.  WILSMORE  and  PAGE. 

By  a  contract  of  sale,  the  property  sold  wn  to  be  peid  ior  by  read  v  money.  The  vendee  induced 
the  servant  of  the  venoor  to  deliver  it  for  a  check  upon  a  banker,  by  represeniini;  it  to  be  as 
good  as  money :  in  fact,  he  had  overdrawn  his  account  for  manv  months,  and  when  the  check 
was  presented  payment  was  refused.  On  the  same  day  that  the  goods  were  purchased,  the 
vendee  gave  a  warrant  of  attorney  to  a  creditor,  under  which  judgment  vras  immediately 
entered  up,  and  ^ecution  issued,  and  the  property  in  oueation  aeixed  by  the  bailiff  of  a  liberty. 
While  it  was  in  his  custody,  the  original  owner  rescoed  it :  Held,  in  an  action  brought  against 
the  latter  by  the  bailifTof  the  liberty  for  the  rescue,  that  the  question  whether  the  contract  of 
eale  was  so  vitiated  by  fraud  as  to  prevent  the  property  in  the  goods  passing  to  the  vendee, 
depended  upon  a  question  of  £su:t,  which  ought  to  have  been  aubmitted  to  the  jury,  viz., 
whether  the  vendee  had  obtained  possession  of  the  goods  with  a  preconceived  design  not  to 
pay  for  them. 

Declaration  by  the  plaintifr,  as  chief  steward  of  the  liberty  of  Bury  St. 
Edmunds,  stated  that  Elizabeth  Carver  had  recovered  400/.  and  costs  against 


plaintiff,  as  steward  of  the  liberty, 
levy  that  sum;  that  the  plaintiff,  by  virtue  of  the  mandate  took  100  sheep,  which 
were  then  feeding  in  a  field  belonging  to  MiUer:  that  while  the  sheep  were  in 
the  custody  of  the  plaintiff,  the  defendants  wrongfully  rescued  them ;  by  means 
whereof  plaintiff  was  prevented  from  satisfying  the  debt  and  costs,  and  Elizabeth 
Carver  commenced  an  action  against  him  to  obtain  payment,  and  plaintiff  was 
obliged  to  expend  100/.  in  compromising  that  action.  There  was  also  a  count 
in  trover.  Plea,  not  guilty*  At  the  trial,  before  Abbots  C.  J.,  at  the  Middlesex 
sittings  aAer  the  last  jTnm'/y  term,  it  was  proved,  on  the  part  of  the  plaintiff, 
that  Sie  sheep  were  taken  in  execution  by  an  officer  of  the  plaintiff,  under  a 
mandate  of  the  sheriff  of  Suffolk^  as  stated  in  the  declaration.  In  the  course 
of  the  night  afler  they  were  seized  in  execution,  and  while  they  were  in  the 
custody  of  the  ofilicer«  in  a  field  belonging  to  Miller,  next  adjoining  to  a  meadow 
belonging  to  the  defendant  WUsmore,  Page  made  a  passage  for  the  sheep  into 
Wilsmore^ s  field.  The  latter  impounded  them,  and  the  next  morning  delivered 
them  to  Page,  upon  his  paying  the  alleged  amount  of  the  damage  done.  This 
appeared  to  have  been  a  contrivance  between  WHsmore  and  Page,  in  order  to 
enable  the  latter  to  obtain  possession  of  the  sheep.  On  the  part  of  the  defendant 
it  was  proved,  that  Miller  had  obtained  the  sheep  from  Page  under  the  following 
circumstances.  They  were  offered  to  him  for  sale  on  Wednesday  the  1 6th 
May,  1821,  by  Lemon^  the  servant  of  Page,  and  Miller  agreed  to  pay  7BL  in 
rea^  money  for  them.  ^The  bargain  being  made,  the  sheep  were  driven  ^^ . .  ^ 
by  Lemon  to  the  house  of  Miller,  at  Nayland,  about  nine  miles  from  ^ 
Colchester.    Upon  their  arrival  there,  Milier  prevailed  upon  Lemon  to  accept  a 
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check  for  78/.  upon  Miles  and  Co.,  bankers  at  Colchester^  by  assuring  him  that 
it  was  as  good  as  money.  IdUler*s  account  at  the  banker's  had  been  overdrawn 
for  some  months  before  this  transaction  took  place.  Lemon  then  left  the  sheep 
in  Miller* s  possession*  Page^  after  keeping  the  check  for  two  days,  presented 
it  at  the  banker's,  and  payment  was  refused.  On  the  rery  day  the  sheep  were 
obtained  from  Lemon^  Elizabeth  Carver^  who  was  sister-in-law  to  Miller ^  went 
with  him  to  the  office  of  an  attorney  at  Colchester^  who  was  an  entire  stranger 
to  them,  and  gave  him  instructiona  to  prepare  a  warrant  of  attorney,  which  was 
done  accordingly;  and,  upon  that,  judgment  was  entered  up  and  execution  issued 
againat  MiUer^  under  which  the  sheep  in  question  were  taken.  Miller  absconded, 
ajid  was  not  aflerwaids  heard  of.  Upon  these  facts  it  was  contended,  on  the 
part  of  die  defendant,  that  no  property  in  the  sheep  was  vested  in  Miller  by  the 
sale,  he  having  obtained  possession  of  them  by  firaud.  On  the  part  of  the  plaintiff 
it  was  contended,  that  Uie  property  did  pass,  inasmuch  as  there  was  no  false 
representation  made  to  induce  Page  to  part  with  the  possession  of  the  sheep; 
and  the  case  o(  JRex  v.  Lara  was  cited,  6  T.  R.  565.  The  Lord  Chief  Justice, 
upon  the  authority  of  that  case,  was  of  opinion,  that  the  property  had  passed  to 
AsRller;  and  the  plaintiff,  accoidinfl^y,  had  a  verdict  for  78/.  A  rule  msi  for  a 
new  trial  having  been  obtained  in  hst  Michaelmas  term. 
^Kij-]       *  Scarlet  sndChitty  now  showed  esaae.  By  the  contract  and  subsequent 

^  delivery,  the  property  in  the  sheep  vested  in  MUler,  In  the  case  of  a  sale 
upon  credit  the  property  vests  in  the  vendee  by  virtue  of  tlie  contract.  But  where  the 
sale  is  for  ready  money,  it  vests  in  the  vendee  by  delivery.  Supposing  the 
servant  to  have  exceeded  his  authority  by  receiving  the  check  instead  of  ready 
money ;  yet,  if  the  master  adopted  the  act  of  his  servant,  he  must  be  bound  by 
iu  Here  he  did  adopt  it,  for  he  kept  the  check  from  Wednesday  until  Saturday. 
He,  therefore,  consented  to  the  vendee's  having  possession  of  the  property  sold. 
If  the  bankers  had  failed  on  the  Friday^  and  the  vendee  had  had  money  in  their 
hands,  it  is  clear  that  the  check  would  have  been  a  sood  payment.  The  master 
must  be  taken,  therefore,  to  have  given  credit  to  MUler  from  the  time  he  received 
the  check  from  Letnon.  If  he  did  not  mean  to  adopt  the  act  of  his  servant, 
he  should  have  returned  the  check  immediately ;  whereas  he  kept  it  for  two 
days  before  it  was  presented.  At  all  events,  afler  the  lapse  of  so  much  time, 
and  afler  the  rights  of  third  persons  have  intervened,  Page  ought  not  to  be 
allowed  to  say  Siat  the  property  never  vested  in  Miller^  into  whose  possession 
the  sheep  were  delivered. 

Marryat  and  Walford^  contra.  S^lkr  obtained  these  goods  with  a  pre-con- 
ceive<l  (design  not  to  pay  the  price,  and  to  place  them  in  the  hands  of  a  particu- 
lar creditor ;  and  in  order  to  execute  his  plan,  he  represented  a  draft,  which  he 
knew  to  be  worth  nothing,  to  be  as  good  as  money.  He  might,  therefore,  have 
been  indicted  under  the  30  O.  2.  c.  34.,  for  obtaining  goods  by  false  pretences. 
*5181  *^  ^^^  ^'  Lara^  6  T.  JR.  566,  the  indictment  charged  an  offence  at 

-^  common  law,  and  it  was  held  to  be  bad,  because  it  did  not  charge  the 
defendant  with  having  used  any  false  token  to  accomplish  the  deceit.  In  Eex 
V.  Jackson^  3  Camp,  370,  however,  it  was  held  to  be  an  indictable  offence, 
under  the  30  G.  2.  c.  24.,  fraudulently  to  obtain  goods  by  giving  a  check  upon 
a  banker,  with  whom  the  party  kept  no  cash,  and  which  he  knew  would  not  be 
paid ;  and  Bayleuj  J.,  who  decided  that  case,  stated,  that  the  point  had  been  then 
recently  before  toe  judges,  and  that  they  were  all  of  opinion,  that  it  was  an  in- 
dictable offence.  The  case  alluded  to  was  probably  that  of  Rex  v.  Freetfh  2 
Btissell  on  Crimes^  1392.,  where  it  was  held  upon  an  indictment  under  the  same 
statute,  that  the  fact  of  uttering  a  counterfeit  note  as  a  genuine  note,  was  tanta- 
mount to  a  representation  that  it  was  so.  These  are  authorities  to  show,  that 
MUleTf  in  this  case,  might  have  been  indicted  for  obtaining  the  sheep  by  fraud ; 
for  he  not  only  uttered,  as  an  available  security,  that  which  he- knew  to  be  of  no 
▼aloe,  but  he  actually  represented  it  to  be  as  good  as  money.  This  is.  there- 
fore a  much  stronger  case  than  either  Bex  v.  Jackson  or  Bex  v.  Dreeth.    In 
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IfiMe  T.  Adami^  7  Tmtni.  50,  the  plaintiff  brought  trover  for  goods  against  a 
wharfinger,  into  whose  hands  they  had  come  by  his  order,  upon  their  arrival 
from  Omgaw.  The  plaintiff  had  purchased  them  there  from  Croat  ^  Co. 
One  of  the  questions  was,  whether  tfie  property  had  passed  from  Croait  4"  Co. 
to  the  plaintiff,  or  whether  they  had  been  obtained  under  such  circumstances  of 
fraud  as  vitiated  the  sale.  The  plaintiff  was  a  trader  in  London^  *and  r»R|Q 
being  the  holder  of  a  bill  accepted  by  OuihuHniBj  with  whom  he  was  in  ^ 
the  habit  of  exchanging  bills,  and  whom  he  knew  to  have  become  insolvent,  and 
knowing  himself  to  be  in  embarrassed  circumstances,  wrote  to  Malcolm^  a  cre- 
ditor in  OloMgow^  stating,  that  (hUhwaiie  4"  Co,  could  not  pay  their  bills,  and 
were  not  woith  a  fiirthing,  and  that  it  was  necessary  for  him  to  ffo  down  into 
Scotland  and  purchase  goods,  by  which  means  he  could  stand,  and  help  out  one 
or  two  of  his  creditors.  He  went  to  Olaagow^  and  there  purchased  the  goods 
in  question  of  Ctoaa^  for  which  he  paid  by  Ouihwaiilu'a  acceptance,  and  by 
another  bill  which  Malcolm  was  prevailed  on  to  draw  on  the  plaintiff,  in  favor 
of  Croaa  ijr  Co,  He  did  not,  however,  assist  either  of  his  creditors.  Gibba^  C 
J.  thought  it  was  a  question  for  the  jury,  whether  Croaa  {-  Co.  had  merely  made 
an  improvident  sale,  or  whetlier  the  defendant  had  proved  that  the  plaintiff  had 
fraudulently  obtained  the  goods.  If  they  thought  that  the  plaintiff  went  down  to 
Scoilandy  having  formed  a  deliberate  plan  to  put  off  bad  bills  for  valuable  mer- 
chandizes, knowing  the  goods  would  never  be  paid  for,  and  intending  then  to 
abscond  with  the  goods,  or  to  throw  them  into  an  immediate  bankruptcy,  or  to 
pass  them  over  to  a  particular  favored  creditor,  he  was  of  opinion  that  the  plain- 
tiff was  guilty  of  a  fraud,  and  that  the  sale  would  not  change  the  property ;  but 
if  the  plaintiff  only  meant  to  give  these  bills,  and  himself,  by  these  bills,  more 
credit  than  they  deserved,  and  intended  to  carry  on  his  business,  and  to  try  to 
pay  for  the  goods  at  some  time  or  other  if  he  could,  that  was  not  such  a  fraud 
as  would  vitiate  the  sale.  The  jury  found  that  this  was  a  fraudulent  transaction 
undertaken  knowingly,  and  with  intent  to  defraud  Croaa  ^  Co.  of  their  goods. 
Afterwards  upon  motion,  the  court  would  *have  granted  a  new  trial  upon  t^koq 
certain  terms,  upon  the  ground  that  it  did  not  sufficiently  appear  upon  ^ 
the  evidence,  whether  the  means  which  the  plaintiff  used  to  obtain  possession 
of  the  goods,  were  such  as  to  fix  him  with  the  offence  of  obtaining  goods  by 
false  pretences.  Yet  aU  the  court  agreed,  that  under  the  guards  with  which  the 
lord  Chief  Justice  had  stated  the  proposition  to  the  jury,  he  had  stated  it  cor- 
rectly. Now,  according  to  the  authorities  already  cited,  the  fact  of  uttering  as 
an  available  security,  Ouihwaite'a  bill,  which  the  plaintiff  knew  to  be  of  no  v^ue, 
would  be  tantamount  to  a  representation  that  it  was  good.  But  at  all  events,  the 
decision  of  the  Court  of  Common  Pleas  is  an  authority  to  show  that  if  Nobh 
had  been  guilty  of  an  offence  within  the  statute,  the  sale  would  be  thereby 
vitiated.  In  this  ease  3!Kller  was  guilty  of  such  an  offence,  for  having  contracted 
to  pay  for  the  sheep  in  ready  money,  he  represented  his  check  to  be  as  good  as 
money,  and  thereby  induced  the  vendor  to  part  with  tlie  possession.  The  case, 
therefore,  ought  to  have  been  left  to  the  jury  to  say,  whe^er  AHlltr  had  obtained 
the  sheep  with  the  preconceived  design  of  never  paying  for  them.  In  Read  v. 
HuUkinaon^  8  Campb.  352,  which  was  an  action  for  goods  sdd,  it  appeared  by 
the  broker^s  note,  that  47  pipes  of  wine  were  sold  by  the  plaintiff  to  the  defen- 
dant for  a  particular  specified  bill,  without  recourse  to  the  buyer,  if  dishonored. 
The  plaintiff's  case  was,  that  the  bill  was  dishonored,  and  that  the  defendant  at 
the  time  of  the  sale,  perfectly  well  known  it  was  worth  nothing,  and  had  repre- 
sented it  as  an  available  security.  Lord  EUenborough  held,  tfiat  indebUaiua 
aaaumpait  would  not  lie,  because  this  was  only  a  contract  of  ^barter,  and  r»eoi 
he  is  reported  to  have  said  forther,  ^  if  the  contract  is  rescinded  there  is  ^  "* 
no  sale.  The  defendant  is  not  a  purchaser  of  the  goods,  but  a  person  who  has 
tortiously  got  possesion  of  them.  If  he  knew  at  the  time  the  bill  was  worth 
notliing,  I  think  he  is  answerable  to  the  plaintiff  to  the  amount  of  the  value  of 
the  goods  ;  but  this  is  not  the  proper  remcKiy.     The  {^aintiff  should  have  brought 
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trover,  or  an  action  of  deceit*"  That  case  shows  it  to  have  been  the  opimon 
of  Lord  JElienborough^  that  if,  at  the  time  when  a  contract  of  sale  is  made,  a 
party,  by  representing  as  an  available  security  a  bill  which  he  knew  to  be  worth 
nothing,  obtains  possession  of  the  goods,  he  does  not  thereby  acquire  any  pro- 
perty in  them. 

Abbott,  C.  J.  Upon  further  consideration  we  are  all  of  opinion,  that  there 
ou(,'ht  to  be  a  new  triaL  If  Miller  contracted  for  and  obtained  possession  of 
the  sheep  in  question  with  a  preconceived  design  of  not  paying  for  them,  that 
would  be  such  a  fraud  as  would  vitiate  the  stde,  and  according  to  the  cases 
which  have  been  cited,  would  prevent  the  property  from  passing  to  him. 
Whether  he  obtained  possession  of  the  goods  with  such  a  preconceived  design, 
is  a  question  of  fact  which  ought  to  be  left  to  the  jury,  and  for  that  purpose  the 
case  must  go  down  to  a  second  trial*  At  the  former  trial,  the  cases  of  Noble 
V.  Adam$^  Rex  v.  Jackeon^  and  Read  v.  Hutehinaon  were  not  cited.  If  the 
property  in  the  sheep  had  not  passed  to  Miller^  it  is  clear  that  the  plaintiff  was 
not  entitled  to  the  possession  of  them,  against  the  defendants.  For  the  plaintiff 
*5221  ^^  ^  ^^^^  ^  seiae,  under  the  fieri  fadaa^  *the  property  of  Muter  only. 
-^  Unless  the  sheep,  therefore,  had  become  the  property  of  AfUler^  the 
plaintiff  had  no  right  to  take  them,  and  still  less  to  retain  possession  of  them  as 
against  the  nghtftu  owner.  Rule  absolute.! 

t  See  Gladitone  v.  Hadweny  1  M.  <(-  5.  517 ;  Parker  v.  Patrick,  5  Term.  Rep.   175 ;  and 
Tayl^  ▼.  Plmmmer,  3  i(f .  <f  5.  563. 


DOE  dem.  Sir  EVAN  NEPEAN,  Bart.,  v.  I.  GODDARD. 

(n  the  manor  of  A,  there  it  a  euatom  thet  when  s  copyhoM  tenement  is  granted  by  eopy  of 
ocNHt  roll  to  any  person  to  hold  the  same  to  nek  per$on  for  the  lives  of  two  or  more  other 
persons,  and  the  life  of  the  longest  liver  of  sach  other  persons  $ueee$sively,  and  the  grantee 
dies  during  the  life  or  lives  of  any  one  or  more  of  such  other  persons,  without  having  devised 
the  said  copyhold  tenement,  each  other  person  or  persons  shall  be  emiiled,  by  virtue  of  such 
^rent,  to  take  and  hold  the  copyhold  tenement  Mmceei$iveh,  as  they  are  respectiveiv  named 
in  the  grant,  during  his  or  their  life  or  Uvea  res|>ectively ;  out  if  the  grantee  aevises  the  copy- 
hold tenement,  the  devisee  shall  take  and  hold  it  daring  the  life  or  lives  of  ihe  cestui  que  vies; 
Held,  that  this  ¥ras  a  good  custom. 

ELtectmbnt  to  recover  the  possession  of  a  copyhold  tenement  situate  in  the 
manor  of  Loders  and  Bothenhamptan^  in  the  county  of  Dorset,  At  the  trial 
before  Park<t  J.,  at  the  Spring  assizes,  1822,  for  that  county,  a  verdict  was  found 
for  the  plaintiff  subject  to  the  opinion  of  the  court  upon  the  following  case. 

The  premises  in  question  were  a  copyhold  tenement  within  and  parcel  of 
the  manor  of  Loders  and  Bothenhampton^  and  demiseable  by  copy  of  court 
roll  of  the  said  manor.  At  a  court  leet  and  court  baron  of  Robert  Gummer^ 
then  lord  of  the  said  manor,  there  held  on  the  14th  day  of  October^  1788,  before 
John  Symes^  steward,  came  Samuel  Goddard^  who  claimed  to  hold  by  copy 
of  court  roll  of  the  said  manor,  dated  the  12th  day  of  /t^ne,  1787,  for  the  lives 
of  Henry  Davie,  and  Henry  Davie  the  younger,  his  son,  one  customary  mes- 
*5231  ^^fS^  ^^  tenement  *with  the  appurtenances,  in  Bothenhampton,  in  the 
■^  said  manor,  containing  eight  acres ;  and,  according  to  the  custom  of  the 
said  manor,  surrendered  into  thenands  of  the  lord  all  the  said  premises,  together 
with  the  said  copy  of  court  roll,  to  be  cancelled,  that  the  lord  might  regrant  the 
same  in  manner  hereinafler  mentioned.  Whereupon,  at  the  said  court,  came 
the  said  Samuel  Goddardf  and  retook  of  the  lord  by  the  delivery  of  his  said 
steward,  the  said  premises,  to  hold  the  same,  with  the  appurtenances  to  the  said 
Samuel  Goddard^  for  the  lives  of  John  Goddard  and  Daniel  Goddard  his  sons, 
and  the  life  of  the  longest  liver  of  them  mcceaaively,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  by  the  yearly  rent  of  seven  shillings  and  an 
lieriot,  according  to  the  custom  of  the  said  manor,  when  it  should  happen,  and  by 
all  other  burthens,  works,  customs,  suits,  and  services,  therefore  due  and  of 
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right  accustomed.  And  for  such  estate  and  entry  in  the  said  premises  so  to  be 
had,  the  said  S.  Goddardf  as  $ole  purchaser^  gxve  to  the  lord  a  fine  of  21/.,  and 
BO  the  said  S,  Goddard  was  admitted  tenant  Uiereof,  and  did  his  fealty.  There 
is  a  custom  in  the  manor,  that  when  a  copyhold  tenement  within  the  same  is 
granted  by  copy  of  court  roll  to  any  person,  to  hold  the  same  to  such  person 
for  the  lives  of  two  or  more  other  persons,  and  the  life  of  the  longest  liver  of 
such  other  persons  successively ,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  and  the  grantee  dies  during  the  life  or  lives  of  any  one  or 
more  of  such  other  person  or  persons,  without  having  devised  the  said  copy- 
hold tenement  by  his  last  will  and  testament,  such  one  or  more  of  such  other 
person  or  persons  so  surviving  such  grantee,  shall  be  entitled,  by  virtue 
*of  such  grant,  to  take  and  hold  such  copyhold  tenement  successively,  as  r^^oA 
they  are  respectively  named  in  such  grant,  during  his,  or  their  life  or  ^ 
lives  respectively,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor.  But  if  the  grantee  devise  such  copyhold  tenement  by  his  last  will  and 
testament  in  writing,  then  upon  his  death  the  devisee  shall  be  entitled  to  take 
and  hold  the  same  during  the  life  or  lives  of  such  other  person  or  persons  so 
surviving  as  aforesaid.  On  the  2d  October^  1820,  the  said  S,  Chddard  died, 
having,  by  his  last  will  and  testament  in  writing,  devised  the  said  copyhold 
tenement  unto  the  defendant,  (who  is  the  first  of  the  lives  mentioned  in  the 
grant  of  the  said  copyhold  tenement,)  his  heirs  and  assigns ;  and  the  defendant 
thereupon  entered  into  the  said  copyhold  tenement,  and  by  himself,  or  his  under- 
tenants, ever  since  has  been,  and  still  is,  in  possession  thereof.  At  the  court 
neld  on  the  5th  Aprils  1821,  the  defendant  personally  appeared  and  claimed  to 
be  admitted,  but  the  steward  of  the  manor  refiised  to  admit  him.  Sir  Evan 
Nepean,  the  lessor  of  the  plaintif  ,  at  the  time  of  the  death  of  S,  Goddard^  was, 
and  ever  since  hath  been,  and  still  is,  lord  of  the  manor  and  seised  in  fee  there- 
of. The  defendant  entered  into  the  common  rule,  and  thereby  confessed  lease, 
entry,  ouster,  and  possession.  The  demise  in  the  declaration  was  after  the 
death  of  S.  Goddard*  The  questions  for  the  opinion  of  the  court  are,  whetlier 
the  said  custom  is  good  in  law,  and  whether,  under  and  by  virtue  of  such  grant 
and  custom,  the  defendant  is  legally  entitled  to  hold  the  said  copyhold  tenement 
as  against  the  lessor  of  the  plaintifi*,  and  his  lessee,  the  plaintiff  in  the  present 
ejectment.     The  case  was  now  argued  by 

*Bankes  for  the  plaintiff.  It  appears  by  the  case,  that  the  defendant  r^rn^ 
was  only  introduced  into  the  habendum  of  the  grant  to  S,  Goddard  as  ^ 
cesttti  que  vie.  It  is,  therefore,  clear,  that  without  the  aid  of  a  custom  he 
would  take  no  interest  under  that  grant.  If,  then,  the  custom  proved,  coupled 
with  the  grant,  be  bad  in  law,  or  if  the  grant  be  inconsistent  with  the  custom, 
the  plaintiff  is  entitled  to  recover.  Custom  may  construe  and  explain  grants, 
but  can  never'  insert  words  in  them,  particularly  the  name  of  a  grantee. 
Thus  a  custom,  that  a  copyholder  for  life  shall  have  power  to  surrender  to 
another  for  the  life  of  that  other,  is  bad.  fFatk.  on  Copyholds^  vol.  1.  p.  98, 
Anon.  Moore^s  Rep.  8  pi.  27.  So  a  grant  to  a  man,  *^sUn  et  assignatis  suis^^^ 
may  by  custom  mean  **to  him  and  his  heirs;"  Bunting* s  case,  4  Co.  29:  but 
«t0t6t"  alone  can  never  by  any  custom  convey  an  estate  of  inheritance.  There 
is  nothing  doubtfiil  or  ambiguous  in  the  words  of  this  grant,  so  that  there  is 
nothing  upon  which  the  custom  can  fasten.  This  is  not  a  claim  of  regrant,  as 
in  The  Duke  of  Somerset  v.  Draneef  1  Str.  654,  but  the  question  is,  whether  a 
grant  to  S.  Goddard  shall  effect  something,  which  is  not  even  implied  in  it 
[Holroyd^  J.  If  the  estate  had  been  freehold,  the  grantor  would  by  this 
grant  have  parted  with  it  until  the  two  lives  were  expired,  and  at  com- 
mon law  there  would  have  been  a  general  occupancy.  In  copyholds  there  is 
no  general  occupancy,  because,  at  t^he  death  of  the  grantee,  the  lord  has  a 
right  to  re-enter,  but  it  does  not  follow,  that  a  custom  substituting  a  successor 
may  not  be  good.]  If  copyhold  estates  were  the  subject  of  general  r»eoa 
occupancy,  a  custom  might  point  out  *a  special  occupant,  but,  upon  ^ 
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the  death  of  tenant  pour  outer  viCf  the  right  is  in  the  lord,  and  cannot  be 
taken  out  of  him  without  express  words  for  that  purpose.  The  question  is  not 
so  much,  whether  such  a  custom  may  exist,  but  whether  it  can  exist  coupled 
with  such  a  grant  as  this.  In  Smarth  v.  PtrihaUow^  2  Ld.  Raym.  994,  the 
habendum  was  to  the  grantee  and  **his  assigns ;"  that  case  is,  therefore,  distin- 
guishable from  the  present.  The  case  put  by  Lord  Ellenborough,  C.  J.,  in 
liiglU  V.  Bawden,  3  East,  260,  is  also  distinguishable,  for  there  the  cestui  que 
vies  were  admitted  tenants  in  reversion,  ^ayley^  J.  The  word  "succes- 
sively'* in  this  grant  may  have  some  operation.]  That  word  was  probably 
introduced  to  show  that  S,  Goddard  was  to  hold  for  the  life  of  the  longest  liver 
of  the  cestui  que  vies,  and  not  for  their  joint  lives  only.  It  has  been  said,  that 
by  custom  a  copyholder  for  life  may  name  his  successor,  but  a  doubt  as  to  that 
is  expressed  in  GilberVs  Tenures^  323.t  Now  this  custom  would  do  more,  for 
it  would  take  the  interest  out  of  the  lord  without  any  grant.  Such  a  custom 
would  be  against  common  nght,  and  all  such  customs  are  bad.  Com*  Dig. 
Copyh.  (S.  10)  Stevens  v.  'TyrrdU  2  WUs,  1.  The  converse  of  this  custom 
certainly  would  not  be  good,  viz.  that  the  grantee  should  hold  on  for  his  own 
life  after  the  death  of  the  cestui  mie  vieSf  Anon.  Moore,  8.  pi.  27.  There  is 
another  objection  to  this  custom ;  tnat  it  is  uncertain,  for  Uie  cestui  que  vies  are 
to  take  only  in  the  event  of  the  grantee  dying  without  devising  the  estate. 
Now,  a  custom  that  depends  upon  the  will  of  another  is  void.  Com,  Dig.  Copy^ 

*fi27l  ^^*  Q^*  ^^')  "^^  *grantee  may  also  defeat  the  cestui  que  vie  by 
-^  surrendering.  If  it  be  said  that  he  cannot  so  defeat  them,  it  may  be 
questionable  whether  Davie  the  cestui  que  vie  in  the  former  grant  to  S,  God- 
dard has  not  a  better  right  to  the  estate  than  the  present  defendant.  But  a 
custom  to  prevent  tenant  pour  outer  vie  from  surrendering  would  be  unreason- 
able, and,  therefore,  void.  Lastly,  the  grant  is  inconsistent  with  the  custom. 
The  words,  "  sole  purchaser,**  introduced  into  the  grant,  show  that  the  interest 
was  purchased  for  ^S*.  Goddard  alone,  and  no  one  else  can  take  an  estate  in 
remainder  by  virtue  of  that  grant. 

C  F,  Wtlliams,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  the  custom  stated  in  this  case  is 
good.  By  a  grant  to  A.  for  the  Uves  of  B.  and  C,  the  grantor  professes  to 
part  with  the  estate  for  those  two  lives.  By  the  common  law,  upon  the  death 
of  the  tenant  potir  outer  vie,  under  such  a  grant  of  a  freehold,  there  would  be  a 
general  occupancy.  The  question,  then,  is,  whether  a  custom  may  not  extend 
to  copyholds,  the  rule  established  by  the  common  law  as  to  freeholds,  and  give 
the  estate  to  the  cestui  que  vies  lot  the  residue  of  the  time  mentioned  in  the 

fant,  in  the  event  of  the  grantee  dying  without  having  disposed  of  it  by  will, 
cannot  discover  any  thing  unreasonable  in  such  a  custom.  But  it  has  been 
argued,  that  the  grant  to  S.  Goddard  for  the  life  of  the  defendant  is  not  good, 
because  Davie,  who  was  before  a  cestui  que  vie,  had  an  interest  m  the  estate, 
which  could  not  be  surrendered.  That  argument,  however,  is  inapplicable ;  for 
^-Ag-i  that  estate  was  surrendered  during  the  life  of  S.  Goddard,  *and  the 
^  custom  would  not  begin  to  operate  until  his  death;  it  could,  therefore, 
only  attach  upon  that  estate  which  he  had  at  his  death,  and  not  upon  that  which 
was  previously  surrendered.  Another  argument  has  been  founded  on  the  words, 
*'as  sole  purchaser.**  But  I  take  them  to  mean  nothing  more  than  that  ^S*. 
Goddard  alone  paid  the  fine,  so  that  no  other  person  could,  by  paying  part, 
have  an  equitable  interest  in  the  estate.  The  word  "successively**  in  this 
grant,  is  not,  as  it  appears  to  me,  an  idle  word.  It  is  applicable  to  a  holding  by 
several,  one  afler  another,  and  would  be  unnecessary,  and  indeed  unintelligible, 
if  applied  to  S,  Goddard  alone.  For  these  reasons  I  think  that  the  custom  is 
good  per  se,  and  that  there  is  nothing  in  the  terms  of  the  grant  to  make  it  other* 
wise.  The  defendant  is,  therefore,  entitled  to  the  estate,  and  must  have  a  ver- 
dict entered  in  his  favor. 

t  See  a  note  on  that  passage  in  the  4(h  edition,  by  Watkisu, 
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Bavt^ky,  J.  If  that  part  of  the  argument  were  sustainable,  in  which  it  has 
bt**'.  Attempted  to  show,  that  the  mntee  could  not  surrender  during  his  life,  I 
should  think  the  custom  unreasonable,  and  therefore  void.  But  the  meaning  of 
the  custom,  as  stated,  plainly  is,  that  if  the  grantee  shall  not,  by  surrender 
during  his  life,  or  by  will,  dispose  of  the  estate,  then  the  cestui  que  vies  shall 
f-ake  it;  and  the  word  *« successively '*  shows  how  they  are  to  take.  It  is  clear, 
that  if  a  copyhold  be  given  to  ^.  and  his  heirs  during  the  life  of  B,,  the  heir 
of  \^,  will  be  a  special  occupant  But  there  is  no  general  occupancy  of  copy- 
holds. Of  freeholds  there  is,  by  the  common  law,  a  general  occupancy ;  and 
the  question  is,  whether  by  custom  that  may  not  extend  to  copyholds,  and 
whether  the  same  custom  may  not  point  out  who  shall  be  occupants.  In 
^the  case  of  Smartle  v.  PetihaUoWf  2  Ld.  JRaym,  004,  where  the  word  r«.AA 
"  assigns"  was  introduced,  the  cestui  que  vies  took  as  special  occupants;  L 
but  that  word  makes  no  difference,  for  they  took  because  no  assignment  had 
been  made;  so  that  the  case  must  be  considered  as  if  the  word  ** assigns"  had 
never  been  introduced.  In  Bight  v.  Bawden^  3  East,  260,  the  words,  *<  heirs 
and  assigns,*'  were  not  in  the  grant;  in  that  respect  it  was  similar  to  the  present 
case,  but  there  no  custom  existed,  and  both  Lord  EUenborough  and  Law* 
rence,  J.  expressed  an  opinion  that,  had  there  been  a  custom,  the  cestui  que  vies 
would  have  taken.  The  word  "successively,"  in  this  grant,  shows  the  lord's 
concurrence  that  the  cestui  que  vies  should  have  the  estate  after  the  death  of 
S.  Goddard.  That  word  is  clearly  introduced  with  a  view  to  a  succession  to 
the  estate,  which  could  not  be  if  it  were  to  revert  to  the  lord  at  the  death  of  the 
tenant  pour  outer  vie* 

HoLROYD,  J.  I  am  of  opinion  that  the  custom  in  question  is  good  and  valid 
in  law.  The  argument  as  to  the  power  of  surrendering  ]»  not  substantial.  The 
meaning  of  the  custom  is,  that  if  the  grantee  dies  while  he  is  grantee,  without 
devising  the  estate,  the  cestui  que  vies  shall  take.  Now,  if  he  surrendered,  he 
would  no  longer  be  in  the  situation  of  grantee ;  and,  therefore,  the  case  in  which 
the  custom  is  to  operate  in  favor  of  the  cestui  que  vie  would  not  arise.  The 
only  ground  on  which  it  can  be  urged  that  this  custom  is  bad,  is,  that  it  is 
unreasonable ;  but  that  cannot  be  unreasonable  which  merely  efiects  in  copy- 
holds what  the  common  law  has  established  as  to  freeholds.  In  the  case  of  a 
freehold,  if  the  lord  granted  it  for  lives,  he  had  nothing  left  in  him  ^during  r-  ^m€% 
that  time;  and,  therefore,  at  common  law,  ailer  the  death  of  the  grantee,  ^ 
a  general  occupant  might  enter ;  but  the  case  of  copyholds  is  different.  For, 
notwithstanding  the  grant  of  a  copyhold  interest,  the  freehold  in  the  land  remains 
in  the  lord;  and,  in  respect  of  that,  he  may  enter,  and  not  in  respect  of  any 
copyhold  interest  reverting  to  him  from  the  grantee.  The  custom  here  is  merelyi 
that,  where  the  copyhold  is  granted  to  one  for  the  lives  of  others,  the  same  rule 
shall  apply  to  that  as  to  freeholds ;  and  if  the  custom  may  establish  an  occu- 
pancy, no  doubt  it  may  also  point  out  who  shall  be  occupants. 

Best,  J.  Under  this  custom  the  copyholder  would  no  doubt  pay  for  an  estate 
to  endure  for  two  lives;  it  would,  therefore,  be  hard  that  the  lord  should  take  it 
back  again  at  the  expiration  of  one.  A  custom  to  prevent  that  cannot  be 
unreasonable,  particularly  as  it  merely  assimilates  copyholds  to  freeholds,  as 
regulated  by  the  common  law.  It  has  been  argued  that  the  custom  is  incon- 
sistent with  the  grant,  but  that  is  not  so.  The  grant  was  to  S.  Goddard  for  the 
lives  of  two  other  persons;  it  is,  therefore,  clear,  that  although  the  interest  ap- 
pears to  begiven  to  S,  Goddatd  alone,  yet  the  thing  granted  was  not  to  revert  to 
the  lord  until  after  the  expiration  of  the  two  lives.  A  custom  to  dispose  of  the 
estate  in  the  mean  time  is  not  inconsistent  with  the  grant,  but  supplies  a  defect 
in  it.  The  cases  of  Smartle  v.  PenhaUow  and  Bi^  v.  Bawden  are  decisive. 
The  former  is  not  in  principle  distinguishable  from  the  present,  and  in  the  latter, 
the  court  put  this  very  case  as  one  in  which  the  cestui  que  vies  would  take  the 
estate.     It  has  also  been  urged  that  the  custom  is  void  for  uncertainty.    If  it  be 
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^.^.-.  moertuB,  the  eehimon  *law  «l90  is  uncertain;  for  that  gives  the  estate 
-J  to  the  hdir  only  in  the  event  of  the  ancestor  not  otherwise  disposing  of 
it;  and  this  custom  gives  the  estate  to  the  cestui  que  vie,  if  the  tenant  |M>ur  outer 
vie  does  not  devise  it  away.  The  objections  taken  to  the  custom  are,  therefore, 
invalid,  and  &e  defendant  is  entided  to  the  estate. 

Postea  to  the  defendant 


REX  V  The  Inhabitants  of  LAKENHEATH. 

Tlie  imster  of «  ebnity-tchool,  who  was  removable  from  his  office  at  pleasure,  resided  for  seven 
yens,  reBt-frse,  in  a  house  of  the  annaal  value  of  lOf.,  where  other  parish  schoolmasters  bad 
resided  before.  Part  of  the  house  be  underlet  to  the  parish  at  an  annual  rent :  Held,  that  this 
was  a  cominc  to  settle  upon  a  tenement  of  the  value  of  lOt.  per  annum  within  the  meaning  of 
the  13  &  14  Car.  2.,  ana  that  the  pauper  thereby  gained  a  settlement. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  H,  Bailey,  his  wife 
and  family,  Were  removed  from  the  parish  of  Chippenham  to  the  parish  of 
Lakenheatk,  the  court  of  quarter  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  upon  the  following  case.  . 

The  pamper  was  settled  by  birth  in  the  parish  of '  Lc^unheath,  but  he  had 
resided  the  last  seven  years  in  Chippenham,  under  the  following  circumstances : 
Edward  Riusel,  Earl  of  Orfotd,  by  his  will,  dated  the  2d  March,  1726,  charged 
his  manor  of  Chippenham,  and  all  his  lands  and  hereditaments  in  Chippenham^- 
with  the  payment  of  a  rent-charge  of  20/.  per  annum,  to  be  paid  to  the  trustees 
Uierein  named,  their  heirs  and  assigns  for  ever,  upon  trust  to  be  by  them  paid 
yearly  unto  a  person  to  be  from  time  to  time  nominated  by  the  person  who,  for 
die  time  being,  should  be  entitled  to  the  manor  of  Chippenham,  to  officiate  as  a 
•*321  ^^^'^^^Bter  in  *the  parish  of  Chippenham,  for  the  teaching  of  the 
^  -^  children  of  ^tte  parish,  for  no  other  reward  than  the  said  annual  sum  of 
20L,  which  was  to  be  paid  to  the  schoolmaster,  without  any  allowance  or  deduc- 
tion ibr  taxes  or  otherwise,  with  a  proviso  that  the  respective  schoolmasters 
should,  from  time  to  time,  be  removable,  and  others,  from  time  to  time,  made 
choice  of  and  nominated  in  their  room,  at  the  will  and  pleasure  of  the  person, 
who,  for  the  time  being,  should  be  entitled  to  the  immediate  possession  of  the 
manor  of  Chippenham.  Upon  the  death  of  a  former  schoolmaster,  about  seven 
years  ago,  the  pauper  was  appointed  to  the  office.  He  resided  at  Chippenham 
during  the  seven  years,  and  until  the  present  order  (rent  free,)  in  the  house  wherein 
iiis  predeeessors,  the  schoolmasters,  had  resided  before  him,  and  he  received, 
out  of  the  feats  of  the  Chippenham  manor  and  estates,  the  annual  sum  of  20/. 
The  house  and  the  garden  attached  to  it  were  of  the  value  of  10/.  per  annum, 
part  of  which  he  underlet,  during  the  seven  years,  to  the  parish,  at  the  <  annual 
rent  of  2/.  2s. 

Scarlett  and  Nolaaii,  in  support  of  the  order  of  sessions.  This  was  not  an 
annuid  office.  The  pauper,  therefore,  if  he  gained  any  settlement,  must  have 
gained  it,  not  by  virtue  of  his  office,  but  by  residing  upon  a  tenement.  Here  the 
schoolmaster  was  removable  at  the  pleasure  of  the  person  entitled  to  the  manor 
of  Chippenham;  he  held  the  tenement  in  question  in  virtue  of  his  office;  and, 
therefore,  was  a  mere  tenant  at  will.  In  Rex  v.  Cheshunt,  \  B.  i^  A.  473,  a 
laborer  of  the  board  of  ordnance  was  held  not  to  gain  a  settlement  by  living  in  a 
-•S9^1   ^Q^™^^  ^  *^®  annual  value  of  10/.,  so  long  as  he  continued  in  the 

^  service  of  the  ordnance,  his  occupation  being  as  servant,  and  not  as 
tenanL  Now,  here,  the  occupation  was  a  permissive  occupation;  for  Lord 
Orfard^s  will  does  not  give  the  house,  nor  is  it  necessarily  connected  with  the 
office.  The  schoolmaster  might  have  been  turned  out  of  the  house  without 
Tacating  the  office. 

Dover  J  contra.     By  coming  to  settle  upon  a  tenement,  of  the  value  of  10/« 
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per  annum,  a  par^  becomes  irremovable^  and  a  setdemeHt  is  gained  by  forty 
days  residence.  Now,  here,  the  pauper  came  to  setde  upon  this  tenement, 
which  was  of  the  annual  value  of  10/.  The  argument  on  the  other  side  is,  thai 
it  is  necessary  that  the  pauper  should  not  only  occupy  a  tenement  for  forty  days, 
but  that  he  should  have  an  indefeasible  tide.  But  the  case  of  Bex  v.  w^//  Sainis, 
Derby,  b  M.  fy  S.  00,  decides  that  this  is  not  necessary.  There  it  was  held, 
that  the  pauper's  beii^  in  possession  of  the  land,  and  in  the  pernancy  of  the 
'whole  profits,  was  sufficient.  The  question  is  not  whether  the  pauper  could 
have  been  removed  by  the  trustees,  but  whether  the  parish  officers  had  that 
power.  Rex  v.  The  inhabitants  of  FUlongley,  1  T.  R.  458,  is  an  authority 
to  show,  that  the  occupation  of  a  house,  under  the  circumstances  stated  in  this 
case,  is  a  coming  to  setde  upon  a  tenement  within  13  &  14  Cbr.  2.  In  Rexv, 
CheahufU  the  pauper  occupied  as  a  servant,  and  not  &9  tenant ;  here  it  is  stated 
that  the  pauper  underlet  part  of  the  school-house  to  the  parish  of  Chippenham 
for  an  annual  rent  of  2/.  2«.  Now  that  is  wholly  inconsistent  with  the  fact  of 
his  occupying  as  a  servant. 

*Abbott,  C.  J.  This  case  must  be  governed  by  the  decision  in  Rex  rcRnj 
v.  FUUmgley,  1  T,  R.  458.  There  the  pauper  rented  a  house  of  the  ^ 
value  of  8/.  pe/  annum,  and  resided  in  it  tliree  years.  With  respect  to  that 
house  there  was  no  question ;  but  about  the  same  time  that  he  took  that  house 
his  brother  gave  him  a  close  in  an  adjoining  parish,  containing  about  four  acres, 
saying,  **  I  '11  give  you  a  close  to  enjoy  as  long  as  I  please,  and  to  take  again 
when  1  please,  and  you  shall  pay  nothing  for  it."  The  court  held,  that  the 
occupation  of  the  latter  close  was  a  coming  to  setde  upon  a  tenement  within  the 
statute,  and  the  two  tenements  being  of  the  value  of  10/.  per  annum^  that  he 
gained  a  setdement.  Ashhurstj  J.  says,  '*  If  the  party  comes  to  reside  upon  a 
tenement  of  10/.  a-year,  he  cannot  be  removed,  and  then  he  gains  a  setdement 
by  forty  days'  residence."  And  BiUler,  J.  considered  that  the  pauper  was  a 
tenant  at  will.  This  is  not  like  the  case  of  Rex  v.  Cheahunt,  where  the  pauper 
occupied  as  a  servant.  In  such  a  case,  the  occupation  is  that  of  the  master. 
Here  it  is  found  as  a  fact,  that  the  pauper  occupied  a  house  and  tenement,  of  the 
value  of  10/.  per  annum,  and  it  is  clear  that  he  occupied  in  his  own  right,  for  he 
actually  underlet  part  to  the  parish.  I  am,  therefore,  of  opinion,  that  the  pauper 
gained  a  setdement  in  the  parish  of  Chippenham,  and  that  the  order  of  sessions 
must  be  quashed. 

Bayley,  J.  The  occupation  of  a  tenement  of  the  value  of  10/.  per  annum 
for  40  days,  although  no  rent  be  actually  paid,  is  a  coming  to  setde  upon  a  ten- 
ement within  *the  statute,  so  as  to  make  the  party  irremoveable.  Here,  r^goR 
indeed,  the  pauper  might  be  considered  to  have  given  his  services  pardy  ^ 
in  consideration  of  his  being  permitted  to  reside  in  the  house,  and  in-  that  case, 
the  services  so  rendered  would  be  something  in  the  nature  of  a  rent.  At  all 
events,  he  came  to  occupy  as  tenant  at  will  with  a  view  to  permanent  residence, 
and  that  is  a  coming  to  setde  upon  a  tenement  within  the  meaning  of  the 
statute. 

HoLROYD,  J.  I  think  that  the  schoolmaster  was  tenant  at  will  of  this  house. 
The  legal  possession  of  the  house  was  in  him,  and  not  in  the  lord  or  receiver 
of  the  manor.  In  the  case  of  master  and  servant,  the  servant  may  merely  have 
the  use  of  the  house  as  servant,  but  in  that  case  the  possession  is  that  of  tlie 
master,  but  here  the  schoolmaster  actually  underlet  a  part  of  the  house  to  the 
parish;  he,  therefore,  enjoyed  the  house  as  his  own,  and  not  as  the  servant  of  the 
lord  or  receiver  of  the  manor.  That  being  so,  I  am  of  opinion,  that  he  gained  a 
setdement  in  Chippenham^  and  the  oi^er  of  sessions  must,  therefore*  be 
quashed. 

Order  of  sessions  quashed. 
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REX  V.  The  Inhabitants  of  SUTTON  ST.  EDMUNDS,  in  the  County 

of  LINCOLN. 

A  pauper  seirm^  a  farmer  was  to  have  the  liberty  to  feed  two  cowa  on  his  maater'a  farm  during 
a  year.  They  were  fed  during  the  aummer  m  the  peatnre  of  hia  maater,  and  in  the  winter  in 
hie  airaw-yard,  with  hay  crown  upon  hia  lands.  It  waa  found  that  the  keep  of  the  two  cciwa 
daring  the  aummer  monthiB  required  land  worth  five  guineas  annually,  and  to  cut  hay  suffici- 
ent lor  the  winter  keep  required  land  of  the  further  annual  value  of  five  ffuineaa.  Held,  that 
the  right  to  feed  the  two  oowa  upon  the  pasture  during  the  aummer  waa  the  only  part  of  the 
contract  which  gave  any  interest  in  the  land,  and  uat  the  pauper  did  not  thereby  eain 
a  settlement,  the  aessions  having  found  the  annual  value  oi  the  pasture-feed  to  be  less 
than  101. 

Bt  an  order  of  two  justices*  Tlwmat  Watson^  his  wife  and  son,  were  removed 
iirom  the  hamlet  of  Levtrington  Parson  Drovt,  in  the  isle  of  Ely^  to  the  ham- 
let of  SutUm  Saini  Edrnmdt^  in  the  county  of  Lincoln.  Upon  appeal,  the 
aessioDS  confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
lowing case. 

The  panper,  T.  Waiwn^  being  settled  at  Sutton  Saint  Edmundi^  and  having 
been  manied  several  years ;  at  Lady-day^  1793,  agreed  with  John  Ulyatt^  a 
iarmer  in  Levtrington  Parson  Drovt^  to  serve  him  as  a  confined  laborer  in 
husbandry  (that,  is,  to  work  for  him  and  no  other  person)  for  a  year.  The  terms 
of  the  agreement  made  between  the  pauper  and  his  master  were  as  follows : 
The  pauper  was  to  have  18/.  a  year,  wages.  His  master  was  either  to  find  him 
two  cows,  or  the  pauper  was  to  be  at  libNBrQr  to  provide  himself  with  two  and 
feed  them  on  his  master's  farm  during  the  same  year.  The  pauper  went  into 
the  service  of  Mt.Ulyatt  under  the  agreement  at  Lady-day ,  1703,  and  con- 
tinued therein  till  Lady-day  1707,  under  contracts  to  the  same  efiect.  During 
the  first  three  years  of  such  servitude,  the  pauper  lived  in  a  house  on  his  master's 
farm  in  WUbeach  ^gh  /Vn,  and  the  last  year  of  such  service,  in  a  cottage  at 
'Satn  Zeoerm^/on  Parson  Drove,  The  occupation  *of  the  cottage  was  inci- 
-*  dental  to  the  service  of  the  pauper,  who  was  discharged  from  it  at  tlie 
same  time  that  he  left  his  service.  The  pauper  bought  one  cow,  and  his  master 
found  him  another,  both  of  which  were  fed  during  the  summer  in  the  pasture  of 
his  master,  and  in  the  winter,  were  kept  in  the  straw-yard  of  his  master,  and 
fed  with  hay  grown  upon  the  master's  lands.  The  pauper  had  the  exclusive 
use  and  advantage  of  such  cows.  If  the  pauper  had  not  had  such  cows  kept 
for  him  on  his  master's  farm,  he  would  have  had  more  wages ;  and  at  the  time 
he  left  Mr.  Ulyatts  service  in  1797,  he  took  his  cow  with  him.  Evidence  was 
given  to  the  court,  that  the  keep  of  the  two  cows  during  the  summer  months 
would  require  two  acres  and  a  half  of  land,  on  which  they  were  fed ;  and  that 
such  acres  were  worth  together,  annually,  6/.  6s.,  and  that  to  cut  hay  sufiicient 
for  the  winter  keep  would  require  two  acres  and  a  half  more  of  such  land  of  the 
annnal  value  of  6/.  6s.,  and  that  the  summer  feed,  and  winter  keep  with  hay  for 
the  two  cows  on  such  fiurm,  were  of  the  annual  value  of  10/.  10s.  The  court 
of  quarter  sessions  were  of  opinion,  that  the  keeping  and  feeding  of  the  cows 
andBr  the  above  circumstances  did  not  constitute  such  a  tenement  as  gave  the 
paaper  a  settlement  nXLeverington  Parson  Drove,  and,  therefore,  confirmed  the 
Older  of  removal. 

Puller^  in  support  of  the  order  of  sessions.  The  right  to  feed  these  cows 
upon  the  master's  &rm  does  not  constitute  a  tenement  of  the  annual  value  of 
10/.  within  the  13  iL  14  Car.  2.  In  order  to  constitute  a  tenement  by  the 
light  to  feed  cattle,  a  right  must  be  acquired  under  the  contract  to  profits  issuing 
•5381  ^^  ^^  ^^  ^  ^®  annual  *value  of  10/.  In  Rex  v.  Titbury^  2  Nolan^ 
^  17m  3</.  e£t.^  Lawrence^  J.  lays  it  down,  that  a  contract  to  feed  cows 
generally,  under  which  they  might  be  fed  with  green  tares  bought  in  the  mar- 
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ket,  would  not  be  a  tenement  within  the  act  Now,  in  this  case  the  cows  were 
to  be  fed  upon  the  farm,  which  must  be  understood  to  mean,  according  to  the 
usual  mode  of  feeding  cattle,  that  is,  to  be  pasture  fed  in  summer,  and  with  dry 
food  in  the  winter.  During  the  former  period,  the  party  entitled  to  feed  his 
cows  upon  the  land  would  be  taking  a  portion  of  the  profits  of  the  land  amount* 
ing  in  value  to  5/.  6«.  per  annum.  During  the  latter  period,  there  u  nothing  in. 
the  ''drms  of  the  contract  to  prevent  the  master's  feeding  the  cows  with  dry 
food,  not  the  produce,  and,  therefore,  not  constituting  any  part  of  the  profits  of 
the  land.  If  the  contract  was  to  feed  them  in  winter  with  hay  cut  from  that 
land,  it  would  not  give  any  interest  in  the  land,  bat  would  be  a  mere  personal 
contract.  [Bcry/ey,  J.  In  Rex  v.  OnoaUd  TivUsell,  MRchadmas  term,  1818, 
this  very  point  was  decided.  In  that  case  the  pauper  rented,  inter  ^ia^  the 
milk  of  a  cow  to  be  kept  by  the  owner ;  her  keep  made  up  the  necessary  value 
10/.,  and  she  was  in  fact  pasture  fed ;  but  it  was  held,  that  as  it  did  not  appear 
to  have  been  made  matter  of  bargain  that  she  should  be  pasture  fed,  hiring  her 
milk  was  not  necessarily  taking  a  tenement,  and  the  order  of  sessions  allowing 
the  settlement  was  quashed.] 

JRtader  and  PhUlipps^  contra.  The  case  of  Rex  ▼.  Mineier^  Z  M,  ^  8,  276* 
is  an  authority  expressly  in  point,  to  show  that  the  pauper  gained  a  settlement. 
The  contract  was  ^precisely  in  the  same  terms,  and  it  was  admitted  in  r^eoo 
argument,  that  as  the  cows  were  to  be  fed,  and  were  fed  on  the  master's  ^ 
farm,  there  was  a  profit  issuing  out  of  land  to  constitute  a  tenement,  and  that 
was  foand  to  be  above  the  value  of  10/.  per  annum.  In  that  case,  there  was 
not  any  express  stipulation  that  the  cows  should  be  pasture  fed.  Besides,  here 
the  cows  were  to  be  fed  upon  the  farm,  which  means  upon  the  land,  and  if  so, 
then  the  value  of  the  summer  and  winter  feed  together  exceeded  the  annual 
value  of  10/.  It  Ib  not  necessary  that  they  should  feed  for  the  whole  year; 
forty  days  is  sufficient  to  give  the  settlement.  [Holroyd^  J.  The  sessions 
have  not  found  that  the  ri^t  of  feeding  the  two  cows  on  the  land  was  of  the 
annual  value  of  10/.]  The  mcHle  of  ascertaining  the  value  of  the  keep  adopted 
here,  at  5/.  5s.  for  the  summer  and  6/.  5f .  for  the  winter,  is  as  fair  as  estima- 
ting it  at  a  certain  sum  per  week  throughout  the  year. 

Abbott,  G.  J.  It  has  been  settled,  in  several  cases,  that  the  liberty  to  take 
the  profits  of  land  by  the  mduths  of  cattle  is  a  tenement,  within  the  meaning  of 
the  13  ds  14  Car,  2. ;  but  the  case  of  Rex  v.  Oewald  Tuni$eil  is  an  authority 
to  show  that  the  contract  must  apply  to  growing  produce,  and  that  a  contract 
partly  for  growing  produce  and  pardy  for  hay,  is  insufficient  to  give  a  settle- 
ment. The  contract  in  this  case  is  not  very  distinguishable  from  that  in  Rex 
V.  MinateTf  although  it  is  to  be  observed,  however,  that  no  questicm  was  raised 
in  that  case  as  to  &e  manner  in  which  the  cattle  were  to  be  fed.  The  question 
was  treated,  both  by  the  bar  and  the  bench,  as  if  they  were  to  feed  upon  the 
growing  produce,  and  that  the  pauper  acquired  a  right  to  the  profits  of  r^e^Q 
the  *land  itself.  Le  Blane^  J.  says,  ^  the  liberty  of  taking  the  profits  ^ 
out  of  land  is  found  to  be  of  a  greater  value  than  10/.*'  It  was  a  point  con- 
ceded in  that  case,  that  the  mode  of  feeding  was  sufficient  to  give  a  settlement. 
Here  the  distinction  is  pointed  out,  and  according  to  the  case  of  Rex  v.  Oawedd 
Tunssellf  the  contract  must  be  to  feed  the  cattle  with  the  growing  produce  of 
the  land.  Now  in  this  case  the  master  was  only  bound,  by  the  terms  of  the 
contract,  to  feed  the  cattle  during  the  year,  upon  the  farm,  according  to  the 
usual  mode,  that  is,  to  feed  them  during  the  smnmer  upon  the  pasture,  and  dur- 
ing the  winter  in  the  straw  yard.  The  summer  keep  upon  tlie  pasture  is  found 
to  be  of  no  greater  value  than  &ye  guineas,  and  the  winter  keep,  for  the  reasons 
already  given,  cannot  be  taken  into  consideration,  and  that  being  so,  I  am  of 
opinion,  that  the  pauper  did  not  gain  any  settlement  in  Leveringtan  Fearean 
i/rove. 

Batlxt,  J.    The  party,  in  order  to  gain  a  settlement,  must  come  to  setde 
upon  a  tenement  of  Uw  yeaiiy  value  of  lO/.    The  right  to  take  the  herbage  and 
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produce  of  the  soil  i»  a  right  to  the  profits  of  the  land,  and  constitutes  a  tene- 
ment.    But  the  contract  must  be  for  taking  the  growing  produce  of  the  land. 
Now  here  it  is  stated,  that  by  the  terms  of  the  contract,  the  pauper  was  to  be 
•t  liberty  to  feed  the  cows  on  his  master's  farm  during  the  year.     By  that  con- 
tract the  master  would  be  bound  to  feed  the  cows  during  the  whole  year  in  the 
usual  mode,  viz.  to  feed  them  on  the  pastures  during  Sie  summer,  and  in  the 
straw  yard  during  the  winter.     The  right  to  feed  cattle  for  a  period  of  the  year 
when  they  are  usually  pasture-fed,  by  eating  the  growing  produce  of  the  land, 
^5411   ^  ^  tenement;  but  the  right  to  feed  cattle  by  dry  *food  not  necessarily 
^   a  part  of  the  produce  of  any  particular  land,  is  not  a  tenement.     That 
point  was  not  taken  in  Rex  v.  Mnater,    Bex  v.  Oewald  Tlnaaell  is  an  authority 
expressly  to  show  that  the  value  of  the  pasturage  can  alone  be  taken  into  con- 
sidieration  in  estimating  the  value  of  the  tenement  occupied  by  a  pauper  under 
such  a  contract  as  this.     Here,  the  value  of  the  pasturage  alone  amounted 
only  to  5L  5«.,  and  consequently  the  pauper  had  not  a  tenement  of  the  annual 
value  of  10^ 

UoLROTO,  J.  I  am  of  opinion  that  the  pauper  gained  no  settlement  by  this 
cootracC  Agreements  for  liberty  to  take  the  growing  produce  of  land  by  the 
mouths  of  cattle,  have  been  considered  as  equivalent  to  a  demise  of  the  land,  at 
a  rent  equal  to  the  profits  of  the  land,  and  to  constitute  an  incorporeal  tenement. 
The  party  entitled  to  the  privilege  is  considered  for  this  purpose  as  tlie  occupier 
of  land  of  that  value.  The  authorities  establish  that,  where  such  a  contract 
oonfera  a  right  of  pasturage  of  the  annual  value  of  10/.,  a  setdement  is  gained. 
But  a  contract  to  feed  catUe  with  hay  in  a  straw  yard,  gives  no  right  to  the 
occupation  of  the  land  from  which  the  hay  is  cut  It  is  rather  a  personal  con- 
tract for  the  sale  of  so  much  hay  as  shall  be  necessary  for  the  sustenance  of  the 
cattle.  Here,  then,  the  pauper  had  an  interest  in  that  land  alone  on  which  his 
cows  were  depastured  during  the  summer,  and  the  annual  value  of  that  was  only 
bl.  5s.  and  insufficient.  For  these  reasons  I  am  of  opinion,  that  the  pauper  did 
not  gain  any  settlement  in  Leveringtan  Parson  Drave» 

Order  of  sessions  affirmed. 


•542]  *REX  V.  The  Inhabitants  of  BERKSWELL. 

The  lord  of  a  manor  granted  a  lease  of  a  oottase  for  thirty -one  years  to  A.,  who  resided  in  it 
abo^e  a  ^ear,  and  died,  leavinj;  a  widow  and  three  daaghters.  Administration  was  granted 
to  the  widow,  but  no  distribution  of  the  estate  was  made.  After  his  death,  the  widow,  and, 
by  her  permission,  one  of  the  daughters  and  her  husband  resided  in  it  some  years :  Held,  that 
toe  danghter,  or  her  husband  in  her  right,  had  riot  any  equitable  estate  iu  the  cottage,  and 
that  no  settlement  was  gained  by  their  residence  in  it. 

Two  justices,  by  their  order,  removed  /.  Matthewe^  his  wife  and  children, 
from  the  parish  of  Berkswellj  in  the  county  of  fVarwick^  to  the  parish  of  the 
Hohf  Trimiy^  in  the  city  of  Coventry  and  county  of  the  same  ci^.  The 
sessions,  upon  appeal,  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case: 

Previous  to  the  residence  at  the  parish  of  BerkeweU,  the  pauper  was  settled 
in  the  parish  of  the  Holy  THnity^  the  appellant  parish.  In  the  year  1808,  a 
lease  for  thirty-one  years  was  granted  by  the  lady  of  the  manor,  under  the  pro- 
visions of  an  indosure  act,  to  one  Hands^  of  a  cottage  situate  in  the  parish  of 
BerkiwdLt  at  the  annual  rent  of  one  shilling.  Hands  was  residing  in  the  cottage 
at  the  time  of  the  lease,  and  continued  to  do  so  afterwards  for  upwards  of  a  year, 
when  he  died  intestate,  leaving  a  widow  and  three  daughtera,  one  of  whom  was 
noarried  to  the  pauper.  Letten  of  administration  were  granted  to  the  widow, 
bot  no  distribution  was  made  of  tlie  intestate's  effects.  A&r  the  death  of  Hands^ 
his  widow  lived  in  the  cottage  for  about  two  yean  and  upwards.    One  of  the 
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other  daughters,  with  her  husband,  resided  there  for  two  or  three  years  more, 
and  then  the  pauper  and  his  wife  came,  and  resided  there  for  some  years,  and 
until  the  period  of  their  removal,  with  the  permission  of  the  widow,  she  occa- 
sionally helping  them,  and  always  paying  the  annual  rent  of  one  shilling,  reserved 
by  the  lease.  The  pauper  never  ♦paid  any  rent,  either  to  the  widow  r^c^^ 
or  the  lady  of  the  manor.  The  question  for  the  opinion  of  this  Court  ^ 
was,  whether,  by  such  residence,  the  pauper  gained  a  settlement  in  the  parish 
of  BerkawelL 

Scarlett  and  Header^  in  support  of  the  order  of  sessions.  It  is  an  undisputed 
principle  of  law,  that  if  a  par^,  being  irremovable,  resides  in  a  parish  for  forty 
days,  he  thereby  gains  a  settlement;  and  it  is  equally  dear,  that  if  he  resides  on 
his  own  property  he  is  irremovable.  Then  the  only  question  is,  whether  the 
pauper  had  an  interest  in  this  property.  It  must  be  presumed  that  the  lease  for 
thirty-one  years  was  a  beneficial  lease,  and  the  pauperis  wife  had  a  right  to 
reside  upon  the  property,  if,  by  consent  of  the  parties,  no  sale  of  it  took  place; 
and  it  has  been  held  that  an  equitable  estate  is  sufficient  to  confer  a  settlement 
Bex  V.  Cold  Ashton,  Burr.  S.  C,  444.  Bex  v.  Notland,  i&.  793.  And  it 
makes  no  difference  whether  that  estate  be  in  the  pauper  or  his  wife.  Bex.  v. 
Offchurchf  3  T.  B.  114.  There,  certainly,  the  wife  was  a  cesttn  que  trust; 
but  the  efiect  must  be  the  same  whether  the  interest  be  given  by  devise  or  by 
the  statute  of  distributions. 

Nolan  (with  whom  were  Holbeeh  and  GmtUmm,)  contra.  In  this  case  the 
legal  interest  was  in  the  widow  of  Hands,  the  lessee.  She  might  have  obtained 
a  setdement  by  residing  on  the  property  in  question;  but  no  one  else  could. 
[He  was  then  stopped  by  the  Court.] 

*Abbott,  C,  J.  I  am  clearly  of  opinion,  that  the  pauper  had  not  any  r^k^iA 
such  interest  as  would  have  enabled  him  to  say,  **I  will  come  and  reside  L 
on  this  property."  If  the  widow  of  Hands  had  refused  to  let  him  do  so,  a 
court  of  equity  would  not  have  assisted  him.  The  next  of  kin  had  not  even  an 
equitable  interest;  but  had  a  mere  right  to  an  account,  and,  perhaps,  upon  that 
it  might  have  turned  out  that  the  widow  had  paid  debts  to  a  greater  amount  than 
the  value  of  the  leasehold  property  in  question,  llie  order  of  sessions  must, 
therefore,  be  quashed. 

Bayley,  J.  The  case  of  Bex  v.  Thddington,  \  B»  (jc  A,  5G0,  is  decisive. 
Lord  Ellenborough^s  judgment,  there,  shows  in  what  cases  an  equitable  interest 
will  give  a  pauper  a  right  to  come  and  reside  upon  the  property.  This  clearly 
is  not  such  a  case,  even  supposing  the  pauper's  wife  to  have  had  any  equitable 
interest. 

HoLROYD,  J.  concurred. 

Order  of  sessions  quashed.! 

t  See  Bex  y.  Widworthy,  Burr.  S.  C.  109.    Rtx  ▼.  StanUm,  2  M.  i- S,  461. 


•The  KING  v.  The  Company  of  Proprietors  of  the  TRENT  and  p<,- .. 

MERSEY  Navigation.  ^  ^ 

The  proprietors  of  an  inland  navigation  were  rated  to  the  relief  of  the  poor  for  a  certain  number 
'   of  acres  of  land  within  the  township  occupied  by  their  canal,  and  were  assessed  in  respect  of 
that  land  at  a  sum  not  exceeding  that  which  they  actually  received  for  the  passage  of  goods 
over  that  part  of  the  canal  situate  within  the  township :  Held,  that  this  rate  was  gMMl. 

By  a  rate  or  assessment  made  in  October  1818,  for  the  relief  of  the  poor  of 
the  township  of  Finden,  in  the  county  of  Derby,  the  Drent  and  Mersey  Canal 
Company  were  rated  in  the  sum  of  4«.  lli(/.,  as  proprietors  and  occupiers  of  a 
canal  and  towing  patb^,  in  respect  of  7  acres  of  land.    And  upon  appeal  against 
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this  rate,  on  the  ground  that  they  were  not  the  occupiers,  nor  had  any  rateable 
property  in  the  said  township  of  Finden^  the  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

By  an  act  of  the  6  G,  3,  the  company  were  impowered  to  purchase  land  to 
them,  and  their  successors  and  assigns,  for  the  purpose  of  making  a  navigable  cut 
or  canal  from  the  river  Trent  to  the  river  Mersey^  and  were  auSiorized  to  take 
for  tonnage  and  wharfage  for  all  goods  which  should  be  conveyed  upon  the  canal, 
such  rates  and  duties  as  the  company  should  think  fit,  not  exceeding  the  sum  of 
me  penny  half-penny  per  mile  for  every  ton  of  such  goods,  to  be  paid  to  such 
persons  at  such  places  near  to  the  said  cut  or  canal,  as  the  canal  company  should 
appoint ;  and  all  persons  were  to  have  free  liberty  to  navigate  with  boats  upon 
the  canal,  (under  certain  regulations,)  upon  payment  of  such  rates  and  duties. 
A  part  of  the  canal  being,  in  length  about  one  mile  and  fifty-two  yards,  com- 
prising the  quantity  of  land  for  which  the  appellants  were  rated,  passed  through 
*5461  ^^  township  of  Finden^  The  company  *had  no  lands,  houses,  ware- 
-■  houses,  wharfs,  or  other  property  in  the  township,  except  the  canal  and 
towing  path.  No  tolls,  rates,  or  duties  were  received  in  the  township  ;  nor  did 
any  tolls,  rates,  or  duties  become  payable  there,  the  company  not  having  so  ap- 
pointed. But  the  company  received  annually  a  much  l^ger  sum  than  that  in 
respect  of  which  they  were  assessed  for  tolls  ybr  the  passage  of  goods  over  that 
part  of  their  canal  which  lies  in  the  totonship  ofFuiden*  The  company  derive 
very  considerable  annual  profits  from  the  canal. 

Clarke^  Balguy^  and  iV.  B,  Clarke^  were  to  have  argued  in  support  of  the 
order  of  sessions ;  but 

Scarlett  (with  whom  was  Header)  admitted  the  rate  to  be  good,  inasmuch  as 
the  company  were  rated  for  a  certain  number  of  acres  of  land  situate  within  the 
township,  producing  an  annual  profit  exceeding  the  sum  in  respect  of  which 
tfaey  were  assessed. 

Order  of  sessions  afiSrmed. 


REX  t;.  SUSANNAH  PALMER. 

Th«  proprieton  of  an  inland  navigation  are  rateable  to  the  relief  of  the  poor  in  every  pariah 
through  which  the  navigation  pasaes,  aa  occupicra  of  the  land  aiiuate  in  each  parish,  used  for 
the  purpoae  of  the  navigation;  and,  therefore,  when  the  proprietora  of  such  a  navigation, 
which  extended  through  difierent  parishea,  were  rated  in  one  for  the  entire  amount  of  their 
tolls,  thia  court  held  that  the  rate  could  not  be  aupported. 

By  a  rate  of  assessment  made  by  the  overseers,  churchwardens,  and  others, 
of  the  parish  of  Fomham  AU  Saints^  for  the  relief  of  the  poor,  Susannah  Pal* 
mer  was  charged  in  the  sum  of  1/.  Os.  lOd.  for  m  wharf  and  buildings  situate  in 
tRjj-i  Fomham  AU  Saints^  *adjoining  the  river  Lark,  and  occupied  and  used 
-'  for  the  purposes  of  navigation  of  the  said  river,  and  the  towing  pathSj 
locksj  sltdces^  and  other  works^  within  the  parish  of  Fomham  All  SairUs,  also 
occupied  and  used  for  that  purpose,  and  the  tolls  arising  therefirom  due  at  Fom' 
ham  AU  Saints^  rated  at  250/.  Upon  appeal  the  sessions  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

By  an  act  11  &  12  PF.  3.  s,  1.,  H.  Ashley^  Esqr.,  his  heirs  and  assigns,  were 
impowered  to  make  navigable  the  river  Lark^  alias  Bum,  firom  a  place  called 
Lang  Common^  a  little  below  Mildenhall  mill,  to  Bury  Saint  Edmunds;  and 
aHer  making  satisfaction  to  the  land  owner,  Ashley  was  to  have  and  enjoy  the 
cuts,  water  courses,  towing  paths,  &c.  in  as  ample  and  beneficial  a  manner  as  if 
the  same  by  good  title  and  sufiicient  conveyance  in  the  law  had  been  absolutely 
sold  and  conveyed  to  him,  his  heirs  and  assigns.  By  another  section,  Ashley, 
his  heirs  and  assigns,  were  impowered  to  demand  and  receive  for  the  freight  of 
goods  np  the  river  from  MUdenhall  mill  to  Bury,  or  down  the  river  from  Bury 
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to  MUdenhall  mill,  at  such  place  adjoining  the  river,  as  he,  his  heirs,  or  assigns 
should  think  fit,  certain  tolls  or  rates  tlierein  mentioned,  and  a  proportionate  rate 
or  toll  for  any  less  distance.  Mr.  Anhley^  the  original  undertaker,  from  whom 
the  defendant  derives  her  tide,  made  the  river  navigable  from  MUdenhall  to 
Ihrn/uim  All  Stdnts,  a  distance  of  twelve  miles  and  a-half.  But  it  was  never 
made  navigable  as  far  as  Bury^  nor  beyond  Fomham  All  Saints  and  Fomham 
St.  Martin ;  half  tlie  channel  (to  the  centre  thereof)  being  in  the  (bnner,  and 
half  in  the  latter  parish :  but  tlie  towing  path  and  the  lialf  of  one  sluice  and  two 
locks  are  in  *Fomham  All  Saints,  the  remaining  half  of  the  same  r^t^a 
sluice  and  locks  being  in  Fomluim  Sidnt  Martin.  The  towing  path  L 
is  separated  from  the  adjoining  lands  by  a  ditch.  The  appellant  is  not  an  in 
habitant  of  FornJmm  All  Saints,  but  resides  in  Bury.  She  is  the  owner  under 
a  distinct  title  of  a  wharf  or  coal-yard,  of  about  four  acres,  lying  in  the  former 
parish,  and  adjoining  to  and  situate  at  tlie  extremity  of  the  navigation,  in  which 
said  wharf  are  several  warehouses  and  other  buildings ;  different  portions  of  this 
wharf  or  coal-yard  are  from  time  to  time  allotted  by  the  agent  of  the  appellant 
to  the  principid  coal  merchants  who  use  this  navigation,  to  the  number  of  14  or 
16.  They  pay  no  rent  for  these  portions,  but  keep  the  division  fences  of  their 
respective  portions  in  repair.  These  different  portions  are  varied  from  time  to 
time  by  the  agent  of  the  appellant  Large  quantities  of  coals  are  carted  at  once 
from  the  boats,  and  not  deposited  in  the  coal-yard;  but  it  is  necessary  for  the 
accomodation  of  the  wholesale  dealers  using  the  navigation,  that  they  should  have 
a  place  whereon  to  deposit  their  goods,  but  the  appelant  is  not  bound  to  provide 
such  place.  The  buildings  and  the  outerfences  and  walls  inclosing  the  wharf  and 
the  towing  paths,  locks,  and  sluices,  are  repaired  by  the  appellant,  and  were 
erected  by  her  or  her  ancestors.  Up  to  the  year  1816,  the  appellant  was  rated 
on  a  rental  of  17/.  for  the  coal-yard,  and  no  rate  was  imposed  upon  the  profits 
of  the  navigation.  The  annual  value  of  the  coal-yard  as  mere  land,  is  not  above 
3/.  Since  the  year  1816,  to  the  making  of  the  assessment  appealed  against* 
she  has  been  rated  in  the  parish  of  Fomham  All  Saints,  '*  for  tolls  arising  from 
the  navigation  and  warehouses,*'  at  3d0/*  per  annum.  The  tolls  becoming  due, 
and  received  by  the  appellant  for  ^goods  landed  in  the  parish  of  Fom'  rmKAQ 
ham  All  Saints,  equsd  the  amount  of  the  assessment.  L 

JDenman  and  7\ndal,  in  support  of  the  rate,  relied  upon  the  cases  Bex  v. 
The  Aire  and  CaUer  Navigatim,  2  T.  B.  660,  Bex  v.  Page,  4  T.  B.  543, 
Bex  V.  7Tu  Proprietors  of  the  Staffordshire  and  Worcestershire  Canal,  8  71 
B,  340,  as  authorities  to  show,  tliat  tolls  of  a  navigation  were  rateable  in  the 
parish  where  they  become  due.  It  is  true  that  in  the  late  case  of  Bex  v.  MU* 
ton,  d  B.  ^  A.  112,  where  a  river  navigation  extended  through  several  parishes, 
and  oertdn  tonnage  dues  became  payable,  in  respect  of  goods  carried  sdong  the 
line  of  navigation,  and  landed  at  a  wharf  locally  situate  within  one  parish,  this 
Court  held  that  a  rate  on  the  proprietor  of  those  dues,  for  their  whole  amocmt, 
in  that  parish,  stated  to  be  for  river  tonnage,  could  not  be  considered  as  a  rate 
upon  that  part  of  the  river  locally  situate  within  that  parish,  but  as  a  late  upon 
the  parts  of  the  river  situate  as  well  within  as  without  the  parish;  and  that  it 
could  not,  therefore,  be  supported.  That  case  is  not  distinguishable  in  principle 
from  the  present;  but  it  is  at  variance  with  all  the  eariy  authorities,  which  fully 
establish  the  position,  that  the  tolls  of  a  navigation  are  rateable  in  the  parish 
where  they  become  due. 

Abbott,  C.  J,  I  entertain  the  greatest  reverence  for  the  opinion  (/t  d.e 
learned  judges  who  decided  those  cases.  It  must  be  recollected,  however,  that 
when  those  cases  came  before  the  court,  it  had  been  decided  *that  tolls  r^egg 
per  se  were  not  rateable.  That  is  now  fully  established  by  the  case  of  *- 
Bex  V.  Nicholson,  12  East,  330.  The  proprietors  of  a  navigation  are,  therdbre, 
rateable  only  as  occupiers  of  the  canal,  or  land  covered  with  water,  for  their 
tolls,  as  profits  arising  out  of  that  land  so  used.  They  are  rateable,  therefore, 
in  every  parish  through  which  the  canal  passes,  in  respect  of  the  land  theie 
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ntDste,  and  so  used  for  the  canal.  The  trae  principle  of  rateabiCty  is  this:  the 
bad  is  to  be  rated  to  the  relief  of  the  poor  in  the  parish  where  it  is  productive 
of  profit  to  the  proprietor,  and  in  proportion  to  that  profit,  which  may  be  con- 
sidered as  in  the  natare  of  a  rent  received  by  the  proprietor  for  the  use  of  his 
land  within  the  parish.  This  is  very  different  fi^m  the  case  of  a  sluice.  In  that 
case  the  toUs  become  dne  for  die  use  of  the  sluice  itself,  and  the  proprietor  must 
contribute  to  the  relief  of  the  poor  in  that  parish  where  the  sluice  is  situate. 
The  proprietor  of  a  navigation  is  to  contribute  in  respect  of  the  profits  of  land, 
extending  probably  through  many  parishes ;  and  he  is  to  pay  to  each  of  those 
parishes  in  respect  of  his  land  locally  situate  within  it.  Here,  the  whole  land 
occupied  by  the  canal  contributes  to  produce  the  entire  amount  of  the  tolls,  and 
the  proprietor  of  the  navigation  ought  not  to  have  been  assessed  at  that 
amount  in  any  one  of  the  parishes  through  which  the  canal  passes.  The 
rate,  therefore,  cannot  be  supported,  and  the  order  of  sessions  must  be 
quashed. 

Order  of  sessions  quashed. 


•551]  ♦REX  V.  The  Eari  of  PORTMORE  et  aL 

The  proprietors  of  a  navigation  extending  through  several  parishes  are  to  be  rated  in  an  inter- 
mediate parish,  not  in  respect  of  the  riverage  becoming  due  in  that  parish,  for  goods  lauded 
there,  but  in  respect  of  the  profits  of  tha  land  uaed  ior  the  navigation  aituate  within  the 
parish. 

Defendants  were  rated,  as  proprietors  of  the  river  ffey^  at  32/.  10«., 
being  at  the  rate  of  2$,  in  the  pound,  upon  the  supposed  amount  of  the  tolls 
earned  within  the  parish.  By  an  act  of  22  &  23  Car»  2,  **for  settling  and  pre- 
serving the  navigation  of  the  river  fFeUf  in  the  county  of  Surrey^*'*  &e  soil  of 
the  river  and  of  the  banks,  &c.,  and  the  locks,  &c,  were  vested  in  certain  per- 
sons in  the  said  act  specified,  to  be  used  and  navigated  by  them  only,  their 
heirs  and  assigns,  and  their  agents  and  servants,  and  not  by  any  other  person  or 
persons,  boat  or  boats,  baige  or  vessel  whatsoever,  without  their  leave  and 
hcense.  The  defendants  are  the  present  proprietors  of  the  said  river  and  navi- 
gation, and  liable  as  such  to  be  rated  in  respect  thereof.  They  are  not  themselves 
carriers  upon  the  said  river,  nor  the  owners  of  any  vessels  navigated  thereon; 
but  every  vessel  navigated  thereon  is  so  navigated  by  their  leave  and  license, 
which  is  uniformly  granted,  subject  to  the  provisions  of  certain  rules  made  in 
pursuance  of  the  act  of  parliament.  By  these  rules  the  persons  licensed  to 
navigate  any  vessel  upon  the  river,  are  required  to  pay  to  the  receivers  appointed 
by  lEe  proprietors  of  the  navigation,  a  certain  riverago  for  every  ton  of  goods 
navigated  on  the  same.  The  navigation  extends  from  Guildford  in  Surrey  to 
the  river  T^hames,  through  several  parishes,  and  among  otners  the  parish  of 
fVokmgj  and  many  tons  of  goods  annually  pass  through  that  parish,  to  and  fro, 
*552l  ^  vesseb  using  the  navigation  to  different  places  of  destination ;  *but 
^  the  goods  annually  landed  within  the  parish  do  not  yield  riverage  to  the 
amount  in  respect  of  which  the  defendants  are  assessed.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  proprietors  of  the  navigation  were  rate- 
able, except  upon  the  amount  of  the  riverage  arising  from  the  goods  landed 
within  the  parish.  If  they  were  not  rateable  beyond  that  amount,  then  the  rate 
is  to  be  amended  by  reducing  it  to  /.;  otherwise  to  stand  at  its  present 
amount. 

ManrOf  against  the  order  of  sessions,  being  caHed  upon  by  the  Court,  stated 
that  he  was  prepared  to  have  aigued  that  the  proprietors  ought  to  have  been 
assessed  only  in  respect  of  the  amount  of  the  riverage  arising  from  goods  landed 
within  this  parish,  on  the  gronnd  that  they  could  only  be  rated  for  their  tolls  st 
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the  places  where  they  became  dae ;  and  he  referred  to  die  opinion  of  Lord 
EUmborough  in  Rex  v.  Sculcoaiea^  12  Eaatj  45,  and  the  other  authorides 
cited  in  Bex  v.  Palmer.  He  admitted,  however,  that,  according  to  the  principle 
laid  down  in  the  preceding  case,  the  proprietors  were  liable  to  be  rated  in 
Woking  in  respect  of  the  profits  of  their  land,  situate  within  that  parish ;  and 
if  so,  that  the  riverage  payable  on  goods  landed  there  would  not  be  the  conect 
measure  of  those  profits. 

Marryaitf  Cowley^  and  Mangles  were  to  have  aigued  in  support  of  the 
rate. 

Order  of  sessions  confirmed.! 

t  The  ground  on  which  all  the  eurlier  casei  respecting  the  rateebilitv  of  canal  tolb  proceed  is 
this,  that  the  rate  is  laid  upon  the  tolls  themselves ;  that  they  cannot  be  rated  till  they  have  an 
actaal  existence,  or,  in  other  words,  till  they  are  actually  earned ;  and  that  they  are  not  earned 
till  the  voyage  is  completed  in  respect  of  which  they  are  payable.  When  once  it  was  decided 
that  the  tolls  themselves  were  not  the  subject  of  the  rate,  the  whole  of  this  reasoning  became 
inapplicable ;  and  the  only  question  was,  whether  the  land  oat  of  which  the  tolls  orose  was 
rateable ;  and  no  reason  has  ever  been  assigned  for  the  contrary,  except  the  difficalty  of  impo-* 
sing  a  just  assessment.  (See  4.  T.  R.  26.  547,  and  8  T.  B,  349.)  There  seems,  indeed,  no  satis- 
factory reason  for  holding  that  land  which,  by  being  applied  to  a  particular  purpose,  produces  a 
greater  profit  than  it  would  have  done,  if  employed  m  the  ordinary  manner,  should  not  be  rate- 
able  in  respect  of  such  profit,  whilst  a  house  is  rateable  for  the  additional  value  arising  from  the 
circumstance  of  its  containing  a  billiard  table  or  a  machine.  Rex  v.  St,  NkkoUu,  Gloucester, 
Cold.  262.  Rex  v.  Hogg,  ib.  266;  or  from  certain  privileges  attached  to  it,  aa  that  of  selling 
liquor  therein.  Rex  v.  Bradford,  i  M»  f-  S.  317,  which  are  profits  at  least  as  eztrftsic  of  the  house 
■a  the  tolls  are  of  the  land. 
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Where  the  servant  of  an  ambassador  did  not  reside  in  his  master's  bouse,  but  rented  and  lived 
in  another,  part  of  which  he  let  in  lodginea :  Held,  that  his  goods  in  that  house  not  being  neces- 
sary for  the  convenience  of  the  arobaMOdor,  were  liable  to  he  distrained  for  poor  rates. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  distraining  his 
goods.  Plea,  not  guilty.  At  the  trial  before  Abbott^  C.  J.,  at  the  AKddUesex 
sittings  afler  last  Master  term,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  upon  the  following  case : 

The  plaintiff,  who  was  a  Britishrhom  subject,  from  the  5th  of  January  to 
the  6th  of  t/ti/y,  1821,  rented  and  occupied  a  house  in  the  parish  of  St.  James^ 
fFeslminstery  and  let  part  thereof  in  lodgings.  The  plaintiff  continued  in 
the  occupation  of  the  house  on  the  13th  day  of  September^  1821.  The  defend- 
ant was  collector  of  the  poor  rate  for  the  parish  at  tlie  time  of  issuing  the  war- 
raut,  and  making  the  distress  hereinafter  mentioned.  The  defendant  being 
such  collector,  on  the  13th  day  of  September^  1821,  entered  the  plaintiff's 
house  and  distrained  his  goods  under  a  warrant,  regularly  signed  and  sealed  by 
two  magistrates.  The  rate  on  which  the  distress  was  founded  was  duly  made, 
allowed,  and  published.  The  sum  distrained  for  was  due,  in  respect  of  the  said 
house,  for  half  a  year,  from  the  6th  of  January  to  the  5th  of  July ^  1821,  and 
the  same  was  regularly  demanded  from  the  plaintiff,  and  payment  refused  before 
the  distress  was  made.  The  plaintiff,  for  the  last  twenty-five  years,  had  been 
in  the  service  of  the  ambassador  from  the  crown  of  Portugal  {\o  his  late 
majesty,  King  George  the  Third,  and  his  present  majesty.  King  George  the 
Fourth,)  as  first  chorister  in  the  chapel  *of  his  excellency,  in  South  ^9555 
Jludley-streetf  which  is  attached  to  the  house  of  the  ambassador,  and  as  ^ 
such,  had  received  a  salary  from  the  ambassador,  payable  quarterly,  but  the 
plaintiff  did  not  live  in  the  ambassador's  house.  During  all  that  time  he  had 
officiated  as  such  chorister  in  the  said  chapel  twice  on  all  Stm<ktt/s^  and  saints' 
days,  and  fast  days,  except  on  Wednesdays  in  Lentf  when  he  had  officiated 
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only  once,  the  servioe  being  perfonned  only  once  a-day.  The  Portuguese 
ambassador  professes  the  Roman  Catholic  religion,  and,  according  to  the  ritual 
of  that  religion,  it  is  necessary,  to  the  due  celebration  of  divine  service,  that 
there  should  be  a  person  to  officiate  as  the  plaintiff  did  during  the  time  in  ques- 
tion. The  plaintiff  was  registered  with  ue  secretary  of  state  as  chorister  to 
his  excellency  M.  De  Souza,  the  late  minister  of  the  King  of  Portugal^  and 
the  said  M.  De  Sauza  was  received  as  such  minister  at  the  English  Court. 
During  that  time  the  name  of  the  plaintiff  was  affixed  in  the  sheriff's  office,  in 
the  list  of  persons  in  the  service  of  foreign  ministers.  The  plaintiff,  during  the 
period  for  which  the  rate  upon  him  l^came  due,  acted  as  prompter  at  the 
Kxng^s  Theatre^  in  the  Havmarket^  and  during  the  same  period,  and  at  the  time 
when  the  distress  was  ma({e,  also  was  and  acted  as  a  teacher  of  music  and  lan- 
guages, from  all  which  employments  he  derived  pecuniary  advantage.  His 
engagement  as  prompter  at  the  King's  TTieatre  was  absolute,  and  contained  no 
exception  of  the  times  when  he  might  be  engaged  as  chorister  in  the  chapel  of 
the  Portuguese  ambassador. 

Canqibm^  for  the  plaintiff.    This  case  depends  upon  the  construction  to  be 
*556l  P^^  ^^^  ^^  "^^  ^^  ^nn.  c.  18.  s.  3.,  *whereby  it  was  declared,  '*That 

-^  all  writs  and  processes  that  should  at  any  time  thereafter  be  sued  forth 
or  prosecuted,  whereby  the  person  of  any  ambassador  or  other  public  minister 
of  any  foreign  prince  or  state,  anthorized  and  received  as  such  by  her  majesty, 
her  heirs  or  successors,  or  the  domestic  or  domestic  servant  of  any  such  ambas- 
sador or  other  public  minister,  might  be  arrested  or  imprisoned,  or  his  or  their 
goods  or  chattels  might  be  distrained,  seized,  or  attached,  should  be  deemed  and 
adjudged  to  be  utterly  null  and  void,  to  all  intents,  constructions,  and  purposes 
whatsoever.'*  The  history  of  the  statute  and  the  principles  of  the  law  of 
nations  on  which  it  is  founded,  are  stated  in  1  BL  Comm,  254.  Vattdj  b,  4. 
e.  10.  s,  120.,  c.  7.  s.  104.,  and  c,  8.  s,  114.  Two  questions  arise  for  the 
consideration  of  the  court,  first,  whether  the  plaintiff  is  a  domestic  servant  of  an 
ambassador;  secondly,  whether  the  warrant  of  distress,  issued  against  the  plain- 
tiffs goods,  is  such  process  as  to  come  within  the  meaning  of  the  act.  As  to 
the  first  question,  it  is  quite  clear,  upon  the  facts  stated  in  the  case,  that  the 
plainUff  was  a  domestic  servant  of  the  Portuguese  ambassador.  Suppose  him 
to  have  been  a  native  of  Portugal,  that  he  had  come  over  with  the  ambassador, 
that  he  had  lived  in  his  house,  and  that  his  sole  employment  had  consisted  in 
the  performance  of  those  services  which  the  case  states  him  to  have  performed ; 
undoubtedly,  under  such  circumstances,  he  would  have  been  considered  a  do- 
mestic servant  of  the  ambassador.  The  functions  of  the  plaintiff  are  such  as  if 
duly  exercised  will  entitle  him  to  the  privilege  claimed.  No  distinction  can  be 
made  between  a  chaplain  and  a  chorister,  for  it  is  found  as  a  fact,  that  the  ser- 
^5571  ^^  ^^  ^^  ]daintiff  was  necessary  in  the  latter  *capacity,  for/ the  due 

■^  celebration  of  divine  service  in  the  ambassador's  chapel.  Then,  is  the 
case  varied  by  the  other  circumstances  that  are  stated  ?  It  makes  no  difference 
that  the  plaintiff  is  not  a  native  of  the  ambassador's  country,  for  it  has  been  held, 
that  the  privilege  extends  to  the  natives  of  the  country  to  which  the  ambassador 
is  sent.  Vattdj  h,  4.  c.  10.  «•  124.,  diet  per  Lord  Mansfidd  in  Lockwood  v. 
Coysgame^  3  Burr.  1676.  Nor  is  the  case  altered  by  a  residence  out  of  the 
ambassador's  house,  for  it  may  not  be  large  enough  to  accomodate  all  his  suite. 
Widmore  v.  Alvarez,  2  Str.  707.  FUzg.  200.  8.  C,  Darling  v.  Atkins,  3 
fVUs.  33.  The  teaching  of  languages  oould  not  deprive  the  plaintiff  of  his 
privilege,  he  did  that  only  when  not  employed  for  the  ambassador ;  and  as  to 
letting  lodgings,  that  might  happen  to  the  ambassador's  secretary,  yet  it  cannot 
be  contended  that  he  is  not  protected.  The  only  exception  in  the  7th  of  Ann, 
of  employments  consistent  with  the  service  of  the  ambassador,  is  of  traders 
witliin  the  description  of  any  of  the  statutes  against  bankrupts ;  but  the  plaintiff 
does  fiOt  M  withm  that  description.  In  TMquet  ▼.  Bath,  3  Burr.  1478.  1  W. 
Bl.  471,  the  English  secretary  of  an  ambassador  was  held  to  be  a  domestic 
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servant,  and  the  process  issned  against  him  was  set  aside ;  and  the  same  was 
decided  in  Evans  v.  Niggs,  2  Sir.  707,  Hopkins  v.  De  Robeeh,  3  T.  B.  79, 
in  which  latter  case  it  was  said  hy  the  court  that  the  words  **  domestic  and 
domestic  servant*'  were  only  put  ibr  examples  in  the  statute.  It  has  also  heen 
keld,  that  bona  fide  service,  as  domestic  physician  to  an  ambassador,  would, 
entitle  the  party  to  protection*  Lockwood  v.  Dr.  Coysgame.  Can  it  be  doubted 
that  *tbi8  warrant  of  distress  was  *'  process  whereby  the  goods  of  a  r«geg 
domestic  servant  to  an  ambassador  might  be  distrained?"  In  no  case  L 
hitherto  determined  has  any  distinction  been  taken  between  persons  and  goods; 
and  the  only  questiaa  has  been,  whether  the  party  applying  was  the  domestic 
servant  of  an  ambassador.  Then,  in  Lockwood  v..  Coysgame  the  process  was 
^JLfa.^  and  although  the  execution  was  set  aside  on  other  grounds,  it  was  not 
even  suggested,  that  process  against  the  goods  was  not  within  the  meaning  of 
the  statute ;  and  the  same  observation  applies  to  Foniinier  v.  Heyle^  3 
Burr.  1731. 

E.  Lowes  contra.  The  privilege  in  question  has  never  been  extended  to  the 
goods  of  an  ambassador's  servant.  Nor,  is  there  in  the  law  of  nations  any 
thing  to  protect  the  goods  of  servants.  Even  the  ambassador  is  not  protected 
as  to  all  his  goods,  viz.  if  brouffht  over  for  the  purposes  of  trade.  Vaitei^  b.  4. 
c.  8.  a.  114.  And  it  is  quite  dear,  that  the  law  of  nations  does  not  extend  the 
privilege  to  any  goods  but  those  which  bdong  to  the  embassy.  In  the  present 
case,  the  dignity  of  the  ambassador  could  not  be  injured  by  taking  goods  which 
did  not  belong  to  the  mbassy,  so  that  no  insult  would  be  offered  to  the  state 
whence  he  came,  and  no  breach  of  the  law  of  nations  was  committed.  Now  the  7 
Ann.  e.  12,  was  merely  declaratory  of  the  law  of  nations ;  nothing,  therefore,  can 
fall  within  it  which  does  not  constitute  &  breadi  of  that  law.  Vaitelj  in  the  pas* 
sage  cited  for  the  plaintiff,  b.  4.  c.  9.  s.  120.  is  manifestly  speaking  ofihe  persons 
of  the  ambassador's  household ;  his  observationB  are  confined  to  tibem  and  cannot 
by  *any  reasonable  construction  be  applied  to  their  goods.  Grotius  de  ryeep 
jure  belli  et  pacis,  6.  2.  c.  18.,  **  de  legationum  jure,*^'  s.  8.  has  this  pas-  L 
sage  (which  is  adopted  by  MoUoy^  b.  1.  c.  10.  s.  16.,  **  Comites  quoque  et 
vasa  legatorum  sui  generis  saaetimoniam  habent;"  and  in  section  9.,  <«  Bona 
quoque  legati  mobilia  et  que  proinde  hab^itur  persons  accessio,  pignoris  causa 
aut  ad  solutionem  debiti  capi  non  posse,  nee  per  judicionim  ordinem,  nee  quod 
quidam  volunt,  manu  regis  verius  est  Nam  omnia  coactio  abesse  a  legato 
debet,  tarn  quae  res  ei  necessarias  quam  qute  personam  tangit,  quo  plena  ei  sit 
securitas."  There  is  not  in  those  passages,  a  single  syllable  relating  to  any 
goods  but  those  of  the  embassy,  there  is  not  even  an  allusion  to  the  goods  of 
the  ambassador's  servants.  Mynkershock^  **De  foro  lagetorum,"  c.  15.  "de 
comitibus  legatorum/'  speaks  only  of  their  personal  immunity,  and  not  of  any 
privilege  extended  to  their  good;  and  afterwards  speaking  of  the  wives  of 
ambassadors,  he  says,  *•  Uxores  cum  maxime  inter  legatorum  comites  nume- 
rands ;"  and  ailer  citing  several  authorities,  he  adds,  **  unde  nee  bona  earum 
recte  arresto  detinentur,  si  detenta  alquando  fusrint."  Bynkershock  then,  by 
expressly  mentioning  the  goods  of  the  wife,  makes  a  distinction  between  her  and 
the  rest  of  "comites''  as  to  that  privilege.  Wiqud^orU  in  his  office  of  ambassa- 
dor,  c.  28.,  puts  a  quere,  whether  the  ambassadors  goods  and  furniture  are  not 
in  some  instances  liable  to  an  execution,  as,  for  instance,  for  the  rent  of  his 
house,  &c.  Lockwood  v.  Dr.  Coysgame^  and  Fontinier  v.  HeylCt  do  not  by 
any  means  estaUish  that  the  goou  are  protected.  If  those  cases  are  authori- 
ties for  any  purpose  in  the  present  case,  they  are  m  favor  of  the  defendant,  for 
the  decision  of  the  court  was  against  *the  privilege  upon  other  grounds,  r^e^f^^ 
The  question  as  to  the  protection  of  goods  was  not  agitated,  and  the  same  >- 
may  be  said  of  Ddvalle  v.  Plomer^  8  Caimpy  47.  But,  even  if  the  court 
should  think  that  the  goods  of  an  ambassador's  servant  are  pvivileged,  still  it  is 
very  doubtful  whether  the  service  in  this  case  was  such  as  to  bring  the  platntUT 
within  the  statute  of  Ann*     Triquet  ▼.  Bath^  Evans  v.  ^ggs^  and  Hophns  t. 
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J)t  Robtch  decided  nothing  more  than  that  the  statute  is  not  confined  to  menial 
serv'^its.  It  cannot  be  collected  from  any  one  of  them  that  service  at  the  am- 
bassador's house  is  unnecessary,  and  unless  that  be  held,  the  plaintiff  cannot 
have  judgment  in  this  case.  Seacomb  v.  Bowlings  1  ffUs.  20,  Maiacki  Caro- 
lina's case,  I  mU,  78,  Poitier  v,  Croza,  1  BL  48,  Htathfidd  v.  ChUton,  4 
Burr.  2016,  show  that  the  contrary  opinion  has  prevailed.  Besides  this, 
plaintiff  had  another  engagement  incompatible  with  the  situation  of  a  domestic 
servant  to  the  Portuguese  ambassador.  The  case  states,  that  he  was  engaged 
as  prompter  at  the  Opera-house,  without  any  reservation  of  liberty  to  absent 
himself  when  his  service  to  the  ambassador  required  it.  Masters  v.  Manby^  1 
Burr,  401,  and  Darling  v.  JBttkins^  3  WUs,  33,  show  that  this  objection  is 
decisive*  Lastly,  in  Viveash  v.  Becker^  3  M.  ^  S.  289,  Lord  EUenborough 
says,  that  there  cannot  be  any  great  mischief  likely  to  ensue  from  the  personal 
restraint  of  the  principal,  if  his  functions  may  be  delegated  to  another.  There 
is  no  reason  for  supposing  that  the  functions  of  the  maintiff  could  not  be  dele- 
•fi6l1  S^^^  ^  another,  and  therefore,  it  is  not  dear  mat  his  person  is  free  from 
^  ^arrest;  ^fortiori,  then  his  goods  must  be  liable  to  a  distress. 

Campbell^  in  reply.  This  is  the  first  time  that  any  attempt  has  been  made 
to  establish,  that  the  privili^  conferred  upon  the  person  of  an  ambassador's  ser- 
Tant  does  not  equally  apply  to  his  goods.  All  the  foreign  writers  who  have 
been  cited,  first  state  what  iure  the  privileges  of  the  ambassador,  and  then  go  on 
to  say,  that  the  '*  conUtes  legatorum*'  shall  enjoy  the  same  privileges.  It  is, 
however,  unnecessary  to  resort  to  them,  the  words  of  the  7  ^nn.  c.  12.  s,  3. 
being  decisive.  "  All  writs,  &c.  whereby  the  person  of  any  ambassador  or  his 
domestic  servant  may  be  arrested,  or  his,  or  their  goods  or  chattels  may  be  dis- 
trained, shall  be  void.*'  The  word  their  must  necessarily  include  the  servants. 
If  any  other  construction  be  put  upon  it,  the  portfolio  of  a  secretary  containing 
the  ambassador's  dispatches  may  be  seized.  It  is  clear,  that  this  objection  was 
never  tliought  of  in  Lockwood  v.  Dr.  CoysgarrUy  or  Delvalle  v.  Plomer^  for  it 
would  have  disposed  of  them  at  once,  and  the  latter  would  never  have  been  leU 
to  the  jury  on  a  question  of  fact  had  the  law  been  clearly  against  the  plaintiff'. 
As  to  the  nature  of  the  service  in  PoUier  v.  Croza,  Lockwood  v.  Coysgame, 
Ibntinier  v.  Heyl^  Barling  v.  Atkins,  Masters  v.  Monby,  Seacomb  v.  BoW' 
ling,  Malachi  Carolina's  ease,  and  Heaihfidd  v.  Chilton,  the  service  would 
have  entitled  the  servant  to  the  privilege  claimed,  had  it  been  actually  and  bona 
fide  performed,  but  in  each  of  them  it  was  disallowed  on  the  ground  of  fraud, 
and  on  that  ground  only.  Now,  the  service  performed  by  the  plaintiff  was  an 
important  one,  being  necessary  to  some  of  the  most  solemn  onlinances  of  the 
•"iASl  Roman  *Catholic  reUgion,  and  unless  the  plaintiff  be  privileged  as  he 
^  claims,  the  ambassador's  chaplain  may  be  arrested  when  he  is  proceed- 
ing to  minister  at  the  altar. 

Abbott,  C.  J.  This  was  an  action  for  breaking  and  entering  the  plaintifi*'s 
house,  and  seizing  and  distraining  his  goods.  The  defendant's  case  rested 
upon  a  warrant  to  distrain  for  the  non-payment  of  poor-rates.  It  is  found  by 
Uie  case,  that  the  plaintiff  is  a  British-bom  subject;  that  he  occupied  a  house, 
of  which  he  let  out  a  part  in  lodgings;  that  he  was  a  teacher  of  languages,  and 
prompter  at  the  Opera-house.  My  opinion  is  founded  upon  one  point  only,  viz. 
that  the  action  is  for  taking  the  plaintiff's  goods,  and  not  for  arresting  his  per- 
son ;  as  to  which,  I  give  no  opinion.  The  question  arises  upon  an  act  of  par- 
liament, framed  in  very  general  terms,  *'  That  all  writs  and  processes,  whereby 
the  person  of  any  ambassador,  or  other  public  minister  of  any  foreign  prince  or 
state,  authorized  and  received  as  such,  o)r  the  domestic  or  domestic  servant  of 
any  such  ambassador  or  other  public  minister,  may  be  arrested  or  imprisoned, 
or  his  or  their  goods  or  chattels  may  be  distrained,  seized,  or  attached,  shall  be 
utterly  void."  The  expression  is  certsdnly  large,  but  the  act  itself  was  only 
declaratory  and  in  confirmation  of  the  common  law.  It  must,  therefore,  be  cou- 
Btnied  according  to  the  common  law,  of  which  the  law  of  nations  must  be 
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deemed  a  part  Adopting  this  rule  of  construction,  I  am  of  opinion,  tliat  what- 
ever is  necessary  to  the  convenience  of  an  ambassador,  as  connected  with  his 
rank,  his  duties,  and  his  religion,  ought  to  be  protected;  but  that  an  exemption 
from  the  burthens  borne  by  other  British  subjects  ought  not  to  be  granted,  in  a 
case  to  ^which  the  reason  of  the  exemption  does  not  apply.  I  do  not  r«RAQ 
say  that  the  servant  must  reside  in  the  ambassador's  house.  I  do  not  ^ 
say  that  he  may  not  have  an  house  fit  and  convenient  for  his  situation  as  the 
servant  of  an  ambassador,  nor  that  the  furniture  in  such  an  house  will  not  be 
privileged.  But  the  facts  of  this  case  are  widely  different  from  those  which  I 
have  mentioned.  In  this  instance,  the  servant  let  a  part  of  the  house  in  lodg- 
ings. Such  an  house  was  not  necessary  for  the  personal  convenience  of  the 
plaintiff;  and,  therefore,  could  not  be  necessary  for  that  of  the  ambassador,  his 
master.  If  we  should  decide  that  the  privilege  given  by  the  law  of  nations 
extends  to  such  a  case  as  this,  every  servant  of  an  ambassador  might  take  a 
large  house,  for  the  purpose  of  letting  it  out  in  lodgings,  and  enjoy  an  exemp- 
tion from  the  payment  of  taxes.  Such  a  privilege  is  absurd  in  itself,  and  not 
at  all  within  the  reason  upon  which  the  rights  of  ambassadors  are  founded.  I 
am  veiy  sure  that  it  cannot  be  the  wish  of  any  ambassador  that  his  servant 
should,  by  color  of  those  rights,  inhabit  such  an  house  for  such  purposes,  with- 
out contributing  to  the  public  taxes  of  the  country  where  he  resides.  And  I 
tliink  that  there  is  nothing  in  the  law  of  nations,  or  the  statute  of  7  ^nn.  c,  12., 
which  entitles  the  plaintiff  to  recover  in  this  action.  Judgment  of  nonsuit  must, 
therefore,  be  entered. 

Bayley,  J.  This  is  not  the  case  of  an  arrest  of  the  person  of  an  ambassa- 
dor's servant,  nor  are  the  goods  seized  such  as  were  necessary  in  a  residence 
of  that  description  wliich  the  plaintiff's  service  to  the  ambassador  required. 
The  plaintiff's  counsel  claims  an  unrestrained  ^exemption  of  all  goods,  rmKOA 
without  entering  into  the  question  of  their  being  necessary  or  not  The  ^ 
consequence  of  such  a  doctrine  would  be  to  enable  the  servant  to  abuse  that 
privilege  which  was  intended  for  the  ambassador's  convenience  and  not  his 
own.  Notwithstanding  our  decision  in  favor  of  the  defendant,  the  plaintiff  will 
still  be  able  to  execute  all  the  necessary  functions  of  his  office.  For  these 
reasons,  I  concur  in  thinking  that  the  plaintiff  is  not  entitled  to  recover. 

HoLROYD,  J.  I  am  of  opinion  that  the  plaintiff  is  not  privileged  under  the 
circumstances  of  this  case.  It  is  contended,  that,  by  serving  the  ambassador, 
he  is  entitled  to  an  unqualified  exemption  of  all  his  goods  from  seizure  for  taxes 
or  otherwise.  Even  supposing  him  to  be  a  domestic  servant,  he  cannot  have 
a  privilege  to  that  extent  The  privilege  is  conferred  by  the  law  of  nations, 
in  order  that  the  ambassador  may  not  he  prejudiced  in  h»  dignity  or  personal 
comfort;  it  is  not  given  for  the  benefit  of  the  servant.  If  the  debt  for  which  the 
seizure  was  made  had  arisen  out  of  the  plaintiff's  situation,  as  servant  to  an 
ambassador,  the  result  of  this  case  might  have  been  different  But  that  was  not 
so,  nor  can  the  ambassador  be  at  all  prejudiced  by  that  which  has  been  done. 
The  reason  of  the  privilege,  then,  does  not  apply  in  this  instance ;  the  plaintiff, 
therefore,  cannot  have  the  benefit  c^  it,  and  judgment  of  nonsuit  must  be  pro- 
nounced. 

Judgment  of  nonsuit 


565] 


]   BaRNEWALL  &  Cr£88WELI«.  339 


•The  KING  t;    Sir  JOHN  FENTON  BOUGHEY,  Bart.,  and  ROBERT 
FISHER,  Gent,  Loid  and  Steward  of  the  Manor  of  MERE  and  FORTON. 

Mandamus  to  the  lord  and  steward  of  a  manor  to  hold  a  court,  and  accept  a  surrender  of  a  piece 
of  copyhold  land  from  A.  and  his  wife,  and  admit  B.  Return,  that  there  is  a  custom  within 
the  manor,  that  if  any  person,  not  before  being  a  customary  tenant,  or  not  being  resident 
within  the  manor,  takes  anv  interest,  as  a  purchaser  by  surrender  or  otherwise,  of  any  lands, 
&c.  within  the  manor,  he  shall  pay  for  his  fine  on  admission,  as  he  and  the  lord  can  agree, 
which  is  usuallv  assessed  at  two  years'  Talue ;  but  persons  already  being  customary  tenants 
or  rendent  within  the  manor,  pay  another  and  a  smaller  fine  to  the  lonf  upon  so  taking  any 
such  interest ;  that  B,,  having  purchased  the  equity  of  redemption  of  a  customary  estate  of 
considerable  value,  afierwaros  and  before  he  was  admitted  to  that  estate,  purchased  the  land 
in  question,  being  a  small  customary  estate,  in  order  to  be  admitted  to  that  first,  and  so  elude 
the  peynient  oi  the  brger  fine,  whenever  he  should  apply  to  be  admitted  to  the  larger  estate, 
and  by  that  means  to  defraud  the  lord  of  his  said  fine.  Upon  exceptions :  Held,  that  the 
return  was  bad,  for  that  B.  might  lawfully  make  such  second  purchase  in  order  to  avail  himself 
of  the  custom  in  favor  of  tenants  of  the  manor. 

SemUe,  That  if  the  second  purchase  were  fraudulent,  still  the  purchaser  would  be  entitled  to 
sdmittance,  but  would  not  be  thereby  enabled  to  avail  himself  of  the  custom. 

Mandamus,  reciting,  that,  at  a  customary  court,  holden  for  the  manor  of  Mere 
and  Forion^  November  2dd,  1821,  John  Booker  and  Mary  his  wife  attended 
for  the  purpose  of  making  a  surrender  of  a  piece  of  copyhold  land,  of  and  within 
the  said  manor,  then  lately  sold  hy  the  said  /.  Booker  to  one  Robert  Stewart^ 
who  also  attended  the  said  court,  to  obtain  admittance  thereto,  according  to  the 
custom  of  the  manor;  and  that  the  lord  and  steward  refused  to  receive  the  sur- 
render, and  grant  admittance  to  Stewart;  commanded  the  lord  and  steward  of 
the  manor  to  hold  a  custonutry  court  for  the  manor,  and  receive  a  surrender 
from  /.  Booker  and  Mary  his  wife,  of  the  said  piece  of  copyhold  land,  and 
grant  admittance  thereto  to  Stewart^  according  to  the  custom  of  the  manor. 
The  return  by  the  lord  and  steward  set  out  the  following  custom:  that  if  any 
person,  not  before  being  a  customary  tenant,  or  not  dwelling  within  the  manor, 
•5B61  '''^  ^^^  ^^^  estate  as  a  purchaser,  by  surrender  or  *otherwise,  of  any 

-^  lands  or  tenements,  customary  within  the  manor,  that  then  he  shall  pay 
for  his  fine  imto  the  lord  of  the  manor  for  the  time  being,  as  the  lord  and  he  can 
agree;  and  that  the  custom  has  been  to  assess  such  fine  at  the  full  amount  of 
two  years'  actual  value  of  the  estate ;  and  that  persons  being  customary  tenants 
of  the  manor  have  paid  another  and  smaller  fine  unto  the  lord  of  the  manor  for 
the  time  being  on  such  admission.  It  then  set  out  the  following  facts.  Before 
the  22d  of  September  last,  and  before  the  holding  of  the  customary  court  for  the 
manor  as  in  the  writ  mentioned,  and  the  attending  of  /.  Booker  and  Mary  his 
wife,  and  Stewart,  at  the  court,  Stewart  had  become  the  purchaser  of  the  equity 
of  redemption  of  certain  customary  lands  and  tenements  within  the  manor,  such 
equity  of  redemption  being  previous  to  and  at  the  time  of  the  purchase  thereof 
oy  Stewart,  the  interest  of  one  W,  S,  Littler;  Stewart,  on  or  about  the  22d 
of  Sq)tember  last,  and  before  the  holding  of  the  said  court,  in  the  said  writ 
mentioned,  caused  a  notice  in  writing  to  be  served  on  Sir  /.  Fenton  Boughey, 
whereby  (afler  reciting  that  he  the  said  i?.  Stewart  had  purchased  the  interest 
of  LUtUr  in  certain  lands  and  tenements,  copyhold  of  the  said  manor,  comprised 
in  a  surrender  made  and  passed  at  a  court  held  for  the  manor,  on  the  8th  day 
of  October,  1811,  by  Littler,  to  M.  Mouniford  and  wtf.  Mount/ord,  subject  to  a 
jiroviso  for  redemption  and  re-surrender  of  the  premises,  on  payment  by  Littler, 
or  his  assigns,  on  the  25th  day  of  March,  1822,  or  any  subsequent  25th  of 
March,  during  his  life,  on  six  months'  previous  notice,  of  300/.  to  M.  Motmiford 
*&ff7l  ^'^^       Mountford,  their  executors,  &c.)  he  *gave  notice  that  he  intended 

•J  to  pay  off  the  said  sum  of  300/.  on  the  25th  day  of  March,  1822,  in 
pursuance  of  the  above  condition.  At  the  time  of  Stewarfe  making  such  pur- 
chase of  the  interest  of  Littler  in  the  said  messuages,  lands,  &c.,  as  stated  in 
the  notice,  Stewart  was  not  a  tenant  of  the  manoTi  or  dwelling  within  the  same« 
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and  hath  not  at  any  time  since  become  such  tenant,  or  been  dwelling  within  the 
manor,  apd  the  customary  lands,  ^c.  referred  to  in  die  notice,  are  of  the  annual 
value  of  234/.,  and  in  caae  Stewart  should  pay  off  the  said  sum  of  300/.,  not 
being  a  customary  tenant,  and  not  dwelling  within  the  manor,  should  take  an 
interest  as  a  purchaser,  by  surrender  or  otherwise,  of  the  last  mentioned  lands, 
Ac,  he  would  be  liable  to  pay  a  fine  upon  his  admission,  according  to  the 
custom  above  set  forth.  The  piece  of  copyhold  land  in  the  writ  mentioned,  as 
having  been  sold  by  the  said  Soaker  to  Stewart^  is  of  very  small  extent,  being 
tn  extent  less  than  half  an  acre  of  land,  and  of  very  small  annual  value.  Stewart 
purchased  the  said  piece  of  copyhold  land  in  the  said  writ  mentioned,  from  /. 
Booker^  afier  the  purchase  made  by  him  of  the  interest  of  Littler^,  in  the  said 
lauds  and  tenements  stated  in  his  said  notice,  in  order  that  he  {Stewart)  might 
be  admitted  to  the  said  piece  of  copyhold  land,  according  to  the  custom  of  the 
manor,  and  mif  ht,  by  such  admittance,  become  a  customary  tenant  of  the  manor, 
before  he  should  take,  by  surrender  or  otherwise,  the  customary  lands  and  tene- 
ments mentioned  in  the  notice  of  him  the  said  Stewart  $  and  for  the  purpose 
thereby  of  avoiding  or  eluding  the  payment  of  the  fine  which  would  become  due 
to  the  lord  of  *the  manor,  by  virtue  of  the  custom  above  set  forth,  when-  r«e aq 
ever  he,  Stewart^  not  being  a  customary  tenant,  or  not  dwelling  within  ^ 
tlie  manor,  should  take  the  rest  of  the  customary  lands  and  tenements  mentioned 
in  his  notice,  as  a  purchaser  by  surrender  or  otherwise,  and  should  be  admitted 
to  the  same,  and  of  depriving  and  defiuuding  the  lord  of  the  fine,  payable 
according  to  the  custom. 

Patteeon  took  five  objections  to  the  return.  First,  that  when  R,  Stewart 
applied  to  be  admitted  to  the  smaller  tenement,  the  lord  had,  and  still  has,  a 
complete  tenant  to  the  laiger  tenement.  Secondly,  that  it  does  not  appear  that 
there  is  any  custom  compelling  the  purchaser  of  several  tenements  to  be  admitted 
to  them  in  the  order  in  which  the  purchases  were  made.  Thirdly,  that  the 
interest  which  /?.  Stewart  purchased  in  the  larger  tenement,  was  merely  an 
option  to  repurchase  it,  contingent  upon  Littler* 9  living  till  the  25th  of  March, 
1822;  therefore,  at  the  time  of  his  applying  to  be  admitted  to  the  smaller  tene- 
ment, it  was  impossible  for  him  to  be  admitted  to  the  laiger,  or  to  know  whether 
he  ever  could  be  admitted  to  it.  Fourthly,  that  at  sdl  events  Stewart  was 
entitled  to  be  admitted  to  the  smaller  tenement,  and  the  question  is  merely  as  to 
the  quantum  of  fine  which  he  ought  to  pay,  in  case  he  should  hereafter  be 
admitted  to  the  laiger  tenement,  which  is  the  proper  subject  of  an  action  after 
such  admittance.  Lastly,  that  Stewart  is  entided  to  bring  liimself  within  the 
custom  by  any  mode  in  his  power,  and  to  be  admitted  or  not  admitted  to  any 
tenement  which  he  may  have  purchased,  without  regard  to  the  lord's  fine. 
*As  to  the  first  objection,  the  case  of  Rex  v.  Lard  of  the  Manor  of  p^^^i^g 
Hendon,  2  T.  R.  484,  is  decisive.  The  court  there  said,  ''All  the  lord  L  ^^ 
has  a  right  to  require,  is  to  have  a  tenant,  and  here  he  had  one  during  the  whde 
time.''  So  in  the  present  case,  the  lord  by  his  own  showing  has  the  Afotm/- 
forde  for  tenants,  and  cannot,  therefore,  compel  any  one  else  to  come  in.  An 
neir  may  be  compelled  to  come  in,  but  then  the  lord  has  no  tenant  So  a  8ur> 
renderee  may  by  special  custom  be  compelled  to  be  admitted,  jKing  v.  Dilliston^ 
3  Mod.  221,  but  no  such  custom  is  stated  on  this  return,  nor  has  any  surrender 
been  made  by  the  Mountforde.  The  second  objection  is  clear  upon  the  face 
of  the  return,  for  unless  there  be  a  custom  to  restrain  him,  the  purchaser  of 
several  customary  tenements  has  a  right  to  be  admitted  to  them  in  any  order 
that  he  pleases,  and,  therefore,  a  return,  that  the  party  had  purchased  another 
tenement  before  the  one  in  question,  but  not  showing  such  a  custom,  is  no 
answer  to  the  writ  As  to  the  third  objection,  it  must  be  collected  from  the 
return,  that  the  Mountfords,  to  whom  LUtler  had  mortgaged,  were  admitted  to 
the  laiger  tenement,  and  then  LUtler  would  have  no  estate  which  he  could  sur- 
render, for  an  equity  of  redemption  cannot  be  surrendered,  JfSng  v.  JGng  and 
Jlnother,  3  P.  W.  360.     Nor  had  LUtkr  or  Stewart  a  right  to  pay  off  the 
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mortgage  before  the  35th  of  Mrrdk,  1823:  tfie  Mbwitfordt  might  have  refused 

to  receive  it  before  tkait  time.    It  was,  therefore,  quite  uncertain  whether  Stewart 

woidd  ever  be  in  a  situation  to  claim  admittance,  for  IAttler*$  contingent 

mrf]  ^interest  could!  not  be  eurrendered,  Dae  v.  Tomkins,  11  East^  1^,  and 

-^  the  latter  might  have  died  before  Stewart  couid  be  in  a  condition  to 

compel  the  Mtnmtfords  to  surrender.     But,  fourthly,  Stewart  was  at  all  events 

entitled  to  be  admitted  to  the  estate  which  he  purchased  of  Booker;  mnd  if  upon  a 

subsequent  application  to  be  admitted  to  the  tenement  pnrchased  of  Littfer,  it 

Gouid  be  8ho«m  that  the  former  transaction  was  fraudulent,  he  might  still  be 

liable  to  the  lafger  fine.     But  the  question  as  to  die  amount  of  the  fine  does 

not  arise  here,  tor  no  fine  at  all  is  4\ie  until  atfier  admittance,  Rex  v.  Lord  of  the 

Manor  of  Hendan,  Z  T.  IL  4»^  Graham  v.  Sime,  1  East.  632,  Hobarfa 

ttue,  4  Qk  27.  a.     Lastly,  there  is  not  any  pretence  for  imputing  fraud  in  this 

vase.    There  is  a  custom  in  the  manor,  that  customary  tenants  shall  be  admitted 

to  any  tenements  which  they  purchase,  upon  payment  of  a  emalier  tine  than 

other  persons,  and  Stewart  has  openly  and  fairly  endeavored  to  avail  himself 

of  that  custom  which  by  law  he  may  do^     It  is  admitted  that  the  purchase 

from  Rocker  was  a  bona  fide  purchase,  for  Ae  return  does  not  state  any  thing 

to  the  contrary.     (He  was  then  stopped  by  the  Court*} 

W,  E,  Taunton  contnu  The  cases  cited  on  the  other  side  do  not  apply  to 
the  present.  The  retom  is,  for  the  purposes  of  this  argument,  admitted  to  be 
inie,  and  the  return  chaiges  fraud.  It  states  iftat  Stewart  purchased  the  piece 
of  land  in  question  from  Booker^  in  order  that  he  might  become  a  customary 
tenant  of  the  manor  before  he  should  teke,  by  surrender  or  otherwise,  the  lands 
wMi-y  *pnrchased  of  liMer,  It  charges,  that  he  did  that  for  the  purpose  of 
-J  thereby  avoiding  and  eluding  the  payment  of  the  fine,  which  would 
become  dne  to  the  lord  of  the  said  manor  by  virtoe  of  the  custom  above  set  forth, 
whenever  Stewart^  not  being  a  customniy  tenant,  should  claim  to  be  admitted 
to  those  lands,  and  of  depriving  and  d^muding  the  said  lord  of  the  fine,  payable 
according  to  the  cvstom.  Ttie  return,  therefore,  expressly  charges  flraudf,  and 
the  party  may  bring  an  uction  for  a  false  retom  if  that  charge  is  groundless.  It' 
is  also  materud  to  observe,  that  Stewart  actoally  gave  notice  to  the  lord,  that 
he  meant,  at  a  ceitain  time,  to  pay  off  the  mortgage  upon  the  estate  which  he 
purchased  of  Littler  f  which  deaiiy  shows,  that  the  small  estate  was  purchased 
for  the  purpose  of  eluding  the  fine,  which  would  otherwise  have  been  payable 
for  the  other. 

Abbott,  C  J.  I  am  of  opinion  that  this  return  is  insufficient  in  law.   It  appears 
that  there  is  a  custom  within  the  manor,  that  if  any  person  not  being  a  custom- 
ary tenant  takes  any  estate  as  a  purchaser,  by  surrender  or  otherwise,  of  any 
bods  or  tenements  customary  within  the  said  manor,  he  pays  a  certain  fine ; 
but  if  he  so  takes  such  estate,  being  a  customary  tenant,  he  pays  a  much  smsdler 
fine.     The  lord  contends  that  no  person,  intending  to  purchase  and  be  admitted 
to  a  large  estete,  can  bring  himself  within  the  custom  by  first  purchasing  a 
smaller  ;  and  the  return  chaiges  that  Mr.  Stewart,  under  such  circumstances, 
purchased  the  smaller  estete  for  the  purpose  of  defrauding  the  lord.    It  is,  how- 
ever, for  us  to  decide,  whether  or  not  the  circumstences  disclosed  in  the  return 
'2721   *coastiUite  a  fraud  in  law.     I  am  by  no  means  prepared  to  say  that  they 
-^  do.     It  may  always  be  a  question,  whether  the  purchase  of  Uie  smaller 
tenement  be  or  be  not  bona  fide,  but  that  is  a  question  of  fact.    If  the  return  had 
stated  that  the  smaller  purchase  was  colorable,  I  should  have  thought  that  we 
ought  not  to  assiat  the  party  by  this  prerogative  writ,  for  then  he  would  be  en- 
deavoring to  avail  Inmself  of  the  custom  without  being  really  and  truly  a 
customary  tenant  of  the  manor.     But  upon  this  return,  it  must  be  taken  that 
the  purchase  from  Rocker  was  a  bona  fide  transaction,  the  party  has  done  all 
that  he  can  to  make  himself  really  a  customary  tenant  of  the  manor ;  I  cannot 
then  aay  that  this  is  any  finud  in  law,  and  a  peremptory  mandamui  must  be 
awarded 
Vol.  Tniri*— 91  X 
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Batlet,  J.  I  am  of  opinion  that  this  is  a  bad  return.  The  mandamus 
directed  the  lord  and  steward  of  the  manor  in  question  to  aeoept  a  surrender 
from  Booker  and  his  wife,  and  admit  Stewart,  Until  the  surrender  and  admit- 
tance were  complete,  the  surrenderors  would  remain  tenants,  and,  as  such,  would 
be  liable  to  various  burthens.  They,  therefore,  had  a  right  to  insist  upon  the 
acceptance  of  their  surrender,  and  the  admittance  of  the  surrenderee.  The  writ 
is  resisted  on  the  ground  of  fraud  in  Stewart,  but  no  fraud  in  law  is  alleged.  It 
is  true  that  the  return  charges  fraud,  but  then  it  sets  out  the  circumstances  which 
are  supposed  to  constitute  the  fraud,  and  they  show  that  the  term  is  used  in  aii 
improper  sense.  It  appears  from  the  facts  stated,  that  a  party  who  had  con- 
tracted for  the  equity  of  redemption  of  a  customary  estate  meant  at  a  future  time 
to  *  purchase  tlie  legal  estate,  and  entitle  himself  to  be  admitted  to  it.  In  r«g«^o 
the  meantime  he  might  rightfully  obtain  a  smaller  estate,  in  order  to  ^ 
avail  himself  of  the  custom  in  favor  of  customary  tenants  of  the  manor.  It 
will  always  be  a  question,  whether  the  purchase  of  the  smaller  estate  be  fraud- 
ulent or  not,  but  that  relates  only  to  the  purchase,  and  not  to  the  object  with 
which  it  is  made.  If  the  purchase  be  merely  colorable,  it  is  fraudulent;  but 
nothing  of  that  kind  being  stated,  I  cannot  say  that  there  is  any  fraud  in  the 
present  case.  But,  even  admitting  that  the  second  purchase  were  fraudulent, 
it  is  by  no  means  clear,  that  the  return  would  be  sufficient ;  for  then,  when  the 
party  applied  for  admittance  to  the  larger  estate,  the  lord  might  demand  the  same 
fine  that  would  have  been  payable  if  Uie  second  purchase  had  not  been  made, 
because  fraud  cannot  assist  the  party  committing  it.  But  at  all  events,  as  the 
surrender  is  quite  free  from  suspicion,  and  nothing  amounting  to  a  fraud  on 
Stewards  part  is  stated  in  the  return,  I  think  that  it  must  be  quashed,  and  that 
a  peremptory  nutndamus  must  issue. 

HoLROTD,  J.  This  return  is  insufficient  in  point  of  law.  The  mandamus 
issued  at  the  instance  not  only  of  Stewart  but  also  of  Booker  and  his  wife.  If 
the  parties  are  attempting  to  commit  a  fraud,  the  whole  transaction  is  void,  but 
no  fraud  is  suggested  as  to  Booker,  and,  therefore,  the  mandamtis  should  go 
.not  only  to  compel  the  acceptance  of  the  surrender,  but  also  to  admit  Stewart^ 
for  until  admittance  the  estate  is  not  completely  taken  out  of  the  surrenderer.  If 
the  lord  can  show  fraud  on  the  part  of  Stewart,  he  may,  perhaps,  *on  a  r«e.y^ 
future  occasion  insist  that  the  latter  is  not  a  customary  tenant,  within  ^ 
the  meaning  of  the  custom.  In  that  case  the  lord  may  be  entided  to  demand 
the  larger  fine,  whenever  Stewart  claims  to  be  admitted  to  the  estate  which  he 
purchased  of  Littler;  but  that  is  a  question  which  it  b  unnecessary  for  us  to 
decide,  as  the  return  does  not  contain  any  sufficient  allegation  of  fraud.  For 
these  reasons,  I  agree  with  the  rest  of  Uie  Court  in  thinking  that  the  return 
must  be  quashed. 

Return  quashed,  and  peremptoiy  mandamus  awarded. 
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HEX  V.  The  Inhabitants  of  WHITCHURCH. 


Before  the  ezpiratton  of  the  term  of  apprenticeship,  the  apprentice  asked  his  mistress  leave  to  so 
into  another  service  without  mentioning  where  he  was  going.  The  mistress  said  that  she 
was  not  against  it,  if  be  could  better  himself.  The  apprentice  then  went  and  hired  himself  to 
A.  B.J  in  another  parish,  for  a  year,  at  certain  wsges.  He  then  returned  to  bis  mistress,  snd 
told  her  what  he  hid  done,  and  she  said  that  she  was  not  against  it.  The  apprentice  then  went  to 
bis  new  place,  and  lived  with  A,  B,  for  three  months :  field,  that  the  service  with  A.  B.  was 
not  a  service  under  an  indenture ;  first,  because  there  was  not  a  particular  assent  of  the  mis- 
iress  to  that  service ;  and,  secondly,  because  the  service  with  A,  B.  was  not  as  an  apprentice, 
but  as  a  servant  under  a  contract  of  hiring. 

Upon  appeal,  against  an  order  of  two  justices,  whereby  Joseph  Pierce^  his 
wife  and  children,  were  removed  from  the  parish  of  Drayton  in  HahSy  in 
Shropshire^  to  the  parish  of  Whitchurch^  in  the  same  county,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court,  upon  the  following 
case: 

The  pauper,  Joseph  Pierce^  by  an  indenture  of  the  7th  ^pril,  1798,  was 
bound  a  parish  apprentice,  till  twenty-one  years  of  age,  by  the  appellant  parish, 
to  one  Margaret  Duiton^  residing  in  the  same  parish,  under  which  he  there 
served  her  for  six  years,  when  the  indenture  having  still  three  years  to  run,  and 
*57fi1  ^^  pauper  not  agreeing  with  Mrs.  DuitorCs  foreman,  asked  his  ^mistress 
^  leave  to  go  into  another  service,  to  which  she  consented,  saying,  **she 
was  not  against  it,  if  he  could  better  himself."  He  did  not  mention  where  he 
was  going.  The  pauper  went  to  one  Jenkinson's^  in  the  parish  of  Bees^ 
and  hired  himself  to  him  for  a  year,  at  3/.  I6s.  wages.  He  returned  and  told 
his  mistress,  who  said,  "Very  well:  she  was  not  against  it."  In  a  few  days 
he  went  to  his  new  place,  and  in  about  a  fortnight  returned  to  his  old  mistress 
for  his  clothes,  who  said,  "she  hoped  he  liked  his  new  place,"  and  he  said 
**he  did."  Under  these  circumstances  he  lived  with  Jenkinson,  in  the  parish 
olRees^i  three  months. 

Nolan,  in  support  of  the  order  of  sessions.  The  service  with  Jenkinson  was 
without  the  assent  of  the  mistress  of  the  apprentice  to  the  particular  service, 
and,  tlierefore,  no  settlement  was  gained  under  it  In  the  first  instance,  she 
only  consented  generally  to  the  pauperis  going  into  another  service,  and  after 
he  had  entered  into  that  service,  she  merely  said  she  was  not  against  it.  Now 
it  is  clear  that  that  does  not  amount  to  a  particular  consent  to  the  service  with 
the  second  master,  which  is  necessary  in  order  to  make  it  by  construction  of  law 
a  service  with  the  first.    Pex  v.  Inhahiianis  of  Creditor^  1  East,  59. 

Crumey,  contra.  That  case  was  decided  on  the  ground^  that  the  sessions 
liad  found  as  a  fact,  that  there  was  no  particular  assent  of  the  original  master  to 
^5761  ^^^  subsequent  service ;  but  in  this  case  the  facts  are  dififerent,  *for  there 
^  is  first  a  general  license,  then,  afler  the  pauper  had  made  an  engagement 
with  anew  master,  there  is  an  express  assent  to  the  service  with  the  new  mas- 
ter. The  case  of  Rex  v.  The  Inhabitants  of  Shebbear,  1  East,  73,  is  very 
like  the  present.  [Abbott,  C.  J.  There  the  new  master  took  the  pauper  aii 
the  apprentice  of  the  former  master.]  The  question  in  all  cases  has  been, 
whether  there  has  been  a  particular  assent  to  the  service  with  the  second 
master.  Rex  v.  St.  Mary  Lambeth,  2  Bott.  431,  Rex  v.  The  Holy  Trinity  in 
the  Minories,  3.  T.  R.  605. 

Per  Curiam,  The  question  in  this  case  is,  whether  the  service  witli  Jen- 
kinson  was  a  service  under  the  indenture.  It  is  clear  that  the  justices  have 
thought  that  it  was  not;  because  they  have  confirmed  the  order  of  removal. 
They  have  not  said  so  in  express  terms,  for  then  there  could  be  no  aigument 
upon  the  subject  before  us;  but  they  have  left  it  to  us  to  say,  whether  the  con- 
clusion they  have  come  to  was  right  or  wrong.  We  are  clearly  of  opinion,  that 
their  decision  was  right  Much  subtlety  has  been  introduced  into  this  branch 
of  the  law,  of  which  some  of:  the  cases  cited,  fiimish  examples.    Of  late,  the 


!244       Rex  t^.  North  Colungham.  £.  T.  1823.     [576 

courts  have  inclined  to  decide  these  questions  upon  plain  principles.  In  tliis 
case,  it  is  impossiUe  to  say  that  the  pauper  served  Jenkinsan  as  an  apprentice 
under  the  indenture.  It  does  not  appear  that  Jenkinaon  even  knew  that  the 
pauper  was  an  apprentice.  It  appears  that  Mrs.  Dutton  had  consented  to  the 
pauper's  going  into  another  service  generally ;  but  then  he  had  not  mentioned 
to  her  where  he  was  going.  Aflerwards,  when  he  had  hired  himself  to 
*/en/nn«on,  he  returned  and  told  his  mistress:  hvXJmkmamCa  name  r^e.** 
was  not  even  then  mentioned.  She  did  not  dissent  from  it;  but  there  ^ 
was  no  express  consent  to  that  particular  service.  It  has  been  urged,  that  the 
subsequent  assent  of  the  first  master  is  sufficient  to  make  a  second  service  a 
service  under  the  indenture;  but  the  contrary  is  established  by  Rex  v.  St, 
Helenas,  Stone  Gate^  I  East^  285.  Besides,  under  these  circumstances,  the 
service  to  Jenkituan  was  under  a  contract  of  yeaiiy  hiring.  The  pauper 
served  under  that  contract  as  a  servant,  and  not  under  the  indenture  as  an 
apprentice;  and  very  different  duties  result,  on  both  sides,  from  these  different 
descriptions  of  service.  The  case  of  JRex  v.  The  Inhabitante  of  ^ehby  de  la 
Zouchj  1  ^.  4^  t^.  116,  is  strongly  in  point  with  the  present.  The  want  of 
knowledge  in  the  second  master,  and  the  hiring  of  the  pauper  as  a  servant,  are 
common  to  both  cases;  and  those  faots  distinguish  this  from  most  of  the  cases 
cited  in  aigument.  For  these  reasons,  we  are  of  opinion  that  the  service  with 
the  second  master  was  not  a  service  under  the  indenture,  and,  consequently, 
«Jiat  the  order  of  sessions  is  right. 

Order  of  sessions  affirmed. 


•REX  V.  The  inhabitants  of  NORTH  COLUNGHAM.  [•STS 

A.fter  the  passing  59  G.  3.  c.  50.,  the  panptr  held  together  for  a  year  a  houae  and  garden,  and 
paid  rent  for  the  same  daring  that  period.  They  were  taken  of  different  persona  at  different 
timea.  The  rent  of  the  houae  waa  aiz  guineas.  The  pauper  underlet  one  room,  communi- 
cating with  the  reat  of  the  houae  by  an  mner  door,  and  witn  the  yard  by  an  outer  door.  The 
rent  of  the  garden  waa  32. 15«.  per  annum,  and  it  was  occupied  by  the  pauper  himaelf :  Held, 
that  although  there  waa  a  aeparate  taking  of  the  house  ana  of  the  land,  that  thia  waa'  a  tene- 
ment within  the  meaning  of  59  G.  3.  e,  JX). ;  and,  secondly,  that,  although  one  of  the  rooma 
waa  underlet,  atill  the  houae  continued  to  be  the  separate  and  diatinct  dwelUng-houae  of  the 
pauper  within  the  meaning  of  that  atatute. 

Two  justices,  by  their  order,  removed  Mary  Barke^  the  widow  of  WUKam 
BarkSy  and  her  children,  from  the  parish  of  jNorth  ColUngham^  in  the  county 
of  Nottingham,  to  the  parish  of  FuWeck,  in  the  county  of  Lincoln,  Upon 
appeal,  the  sessions  discharged  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case : 

The  pauper's  husband,  being  legally  settled  in  FuJbeck  came  to  reside  at 
North  Collingham,  in  the  year  1812,  where  he  took  and  hired  a  house,)  being 
a  separate  and  distinct  dwelling-house,)  with  a  garden,  for  a  year,  and  from  year 
to  year,  at  the  annual  rent  of  6/.  6^.,  and  he  continued  to  hold  and  occupy  such 
house  and  garden,  and  actually  paid  the  aforesaid  yeaiiy  rent  for  the  same  from 
the  year  1812  up  to  his  death,  which  happened  in  December,  1821 ;  but,  during 
the  last  four  years  of  his  holding  the  house,  he  let  to  a  lodger,  at  thirty  shillings 
a-year,  one  of  the  rooms  on  the  ground  floor.  The  room  communicated  with 
the  yard  appurtenant  to  the  house  by  an  outer  door,  and  with  the  adjoining 
rooms  of  the  house  by  an  inner  door,  of  which  doors  the  lodger  kept  the  keys. 
As  there  was  another  outer  door  to  the  house,  no  alteration  whatever  was  made 
in  the  house  or  doors  during  any  part  of  the  period  for  which  WUliam  Barke 
was  tenant  thereof.  The  room  was  let  unfurnished,  and  the  lodger  occupied 
nothing  but  the  room,  *and  WUHam  Barkt  was  assessed  and  rated  for  r^^i^^ 
the  entire  house  to  the  poor,  the  highways,  and  king**  taxes,  and  paid  ^ 
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luch  assessments  during  the  whole  of  his  tenancy.  In  the  year  1819,t  the 
pauper  bona  fidt  hired  a  piece  of  garden  ground  in  the  parish  of  North  CoUing* 
ham^  for  a  year,  at  the  rent  of  3/.  15«.,  which  ground  he  actually  occupied  for  a 
year,  and  paid  the  said  rent,  and  continued  in  the  occupation  thereof  up  to  the 
time  of  his  death. 

Nolan  and  Fynes  Clinton^  in  support  of  the  order  of  sessions.     The  settle- 
ment turns  upon  the  construction  of  the  59  G.  3.  c.  50.  and  involves  two  points. 
First,  Whether  the  tenement  must,  under  the  act,  be  one  entire  tenement,  taken 
at  one  time,  and  for  one  entire  rent.     This  is  not  necessary.     The  legislature 
must  be  presumed  to  have  used  the  word  "  tenement**  in  its  legal  sense,  as  it 
has  been  understood  and  explained  by  judicial  decisions.     The  word  "  tene- 
ment'* means  the  entire  holding  of  the  tenant  or  freeholder,  without  reference  to 
the  time  or  manner  of  acquiring  it,  or  the  different  places  in  which  it  is  situated. 
Without  advening  to  earlier  authorities,  it  may  be  sufficient  to  observe,  that  the 
words  *^  tenement**  and  ■^rent,"  used  in  the  singular,  in  the  13  &  14  Car.  2.  c. 
12,  and  in  the  9  &  10  ^.  3.  c.  30.  #.11,  have  been  construed  as  if  they  were 
in  the  plural.  North  Niblty  ▼•  Wootf^n^under-Edge,  2  Bott.  115,  where  it  was 
*^H(f\  ^^^^*  ^^^  ^^  ^^  ^^^  ^  necessary  the  tenement  ^should  be  rented  of  one 
^  person;  though  it  was  rented  of  ssveral,  yet  in  him  it  was  but  one." 
Rex  V.  St.  Margaret* 8,  FUhrstreet  Hill,   Burr.   S.  C.  677.    2  Bott,  120. 
The  same   words  must  receive  the  same  construction,  when  found  in  the 
59  G.   e.    3.   50.,  as  there  is  nothing  in  the  act  to  show  that  they  wore 
intended    to   have    a   different    meaning.     Indeed,    any    other    constniction 
would  lead  to  much  confusion  and  uncertainty,  and  would  tend  to  raise  ques- 
ttoiis  which   the   statute  intended  to  prevent.     Suppose   a  house   and   land 
descend  in  coparcenary,  or  in  common,  and  each  person  entitled  lets  his  inter- 
est, (although  on  the  same  day,)  yet  that  will  not  confer  a  settlement,  if  the  con- 
struction to  be  contended  for  on  the  other  side  prevail.     The  second  point  is, 
Whether,  under  the  circumstances  stated  in  the  case,  the  pauper  can  be  con- 
sidered as  having  held  and  occupied,  and  paid  the  rent  for  this  tenement,  within 
the  meaning  of  tiie  statute.     Previously  to  this  act,  there  was  no  doubt  that  a 
sub-letting  to  a  lodger  did  not  so  far  disturb  the  original  tenant*s  occupation  and. 
holding  as  to  defeat  his  settlement,  Rtx  v.  Uanverraa  Northop^  1  BL  603. 
Rtx  V.  Hooe^  4  Ea8t^  362.     It  is  expressly   found  by   the  case,   that  the 
pauper  paid  the  rent;  and  whether  the  rent  received  from  his  lodger  constituted 
part  of  his  immediate  means  for  doing  so  is  not  found,  and  is  wholly  immate- 
rial.    Then  he  clearly  held  and  occupied  the  entire  house.     He  was  rated  for 
tlie  whole :  the  lodger*s  room  communicated  with  the  rest  of  his  house,  and  he 
had  a  key  of  the  outer  door ;  so  that  there  is  no  doubt  that,  in  the  event  of  a 
*56n  ^"^f  ^^^«  ^^  *must  have  been  laid  to  have  been  committed  in  the  pau- 
-•  per  s  house. 
Scarlett  and  Balguy^  contra.     There  cannot  be  any  doubt  that  before  tlie 
59  G.  3.  e.  50,  a  settlement  might  be  gained  by  renting  a  tenement  taken  at 
different  times,  and  part  of  which  was  underlet  by  the  tenant.     The  object  of 
that  statute  was  to  restrain  the  gainmg  of  settlements  by  renting  a  tenement, 
and  it  ought  to  be  liberally  construed  with  reference  to  that  object     The  words 
are,  ^  tliat  no  person  shall  acquire  a  setdement  by  reason  of  his  or  her  dwelling 
for  forty  days  in  any  tenement  rented  by  such  person,  unless,  &c.*'      The 
word  ^  tenement**  is  in  the  singular  number ;  the  setdement  spoken  of  is  to  be 
gained  by  reason  of  the  dwelling  therein.     The  word  "  dwelling*'  over-rides  the 
whole  description.    It  must,  therefore,  signify  an  entire  tenement,  consisting  of 
t^ie  dwelling-place  of  the  pauper ;  and  if  it  does,  then  it  must  contemplate  the 
taking  of  the  entire  tenement  at  one  time.    Secondly,  there  must  be  an  actual 
occupation  for  the  year  of  the  entire  tenement,  consisting  of  a  separate  and  dis- 

t  This  was  sdoiittcd,  in  argument,  to  have  been  after  the  2d  of  /wly,  1819,  the  day  on  which 
the  59  <?.  3.  e.  50.  received  the  royal  satent. 
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tinct  dwelling-house  or  building.  The  object  of  the  statute  was  to  simplify  this 
head  of  settlement,  and  thereby  prevent  litigation.  The  words  of  the  statute 
require  that  there  shall  be  a  taking  for  one  whole  year,  the  payment  of  10/.  for 
one  whole  year,  and  an  occupation  for  one  whole  year ;  and  it  must  be  the 
occupation  of  a  separate  and  distinct  dwelling-house.  The  occupation  by  the 
pauper  is  not  the  occupation  intended  by  the  legislature,  which  must  be  an 
actual  occupation,  as  distinguished  from  that  occupation  in  point  of  law  which 
would  have  *been  sufficient  for  the  purpose  of  conferring  a  set^ment  r«e<M 
previously  to  this  statute.  The  term  **  lodger"  is  improperly  applied  to  '- 
the  undertenant ;  for  afler  the  underletting  by  the  pauper,  the  part  occupied  by 
the  undertenant  became  his  separate  and  distinct  dwelling-house.  If  a  burgiaiy 
had  been  committed  there,  it  must  have  been  so  charged  in  an  indictment,  for  he 
had  an  outer  door,  of  which  he  kept  the  key;  and  although  there  was  an  inner 
door,  which  might  have  been  the  means  of  communication,  still  as  the  key  of 
that  door  was  put  under  his  control,  and  as  there  was  no  right  of  passage  re- 
served by  the  pauper  either  through  this  inner  door  or  the  other,  the  part  of  the 
dwelling-house  occupied  by  the  undertenant  was  (except  by  his  permission)  as 
effectually  severed  from  the  part  occupied  by  the  pauper  as  if  a  wall  had  been 
built  between  them. 

Abbott,  C.  J.  The  question  arises  on  the  construction  of  the  statute  59  G. 
3.  c.  50,  which  was  made  for  the  purpose  of  restraining  the  acquisition  of 
settlements  by  renting  tenements.  It  is  a  general  rule,  that  acts  in  pari  materia 
shall  receive  a  similar  construction.  Before  the  passing  of  the  act,  a  party  might 
gain  a  setdement  by  taking  various  tenements  at  different  times.  The  question 
is,  whether  since  the  passing  of  the  act  the  tenement  must  be  taken  at  one  rent, 
and  at  the  same  time.  The  words  are,  *'  that  no  person  shall  acquire  a  settle- 
ment in  any  parish  or  township  maintaining  its  own  poor  in  England^  by  reason 
of  his  or  her  dwelling  for  forty  days  in  any  tenement  rented  by  such  person, 
unless  such  tenement  shall  consist  of  a  house  or  ^building  within  such  rtgoo 
parish  or  township,  being  a  separate  and  distinct  dwelling-house  or  build-  ^ 
ing,  or  of  land  within  such  parish  or  township,  or  of  both^  bona  fidt  hired  by 
such  person,  at  and  for  the  sum  of  10/.  a  year,  at  the  least,  for  the  term  of  one 
whole  year;  nor  unless  such  house  or  building  shall  be  held,  and  such  land  oc- 
cupied, and  the  rent  for  the  same  actually  paid,  for  the  term  of  one  whole  year 
at  the  least  by  the  person  hiring  the  same."  Now  by  this  act  it  is  not  suffici- 
ent that  the  hiring  should  be  of  a  tenement  of  Ae  value  of  10/.  per  annum,  but 
the  house  must  be  held,  and  the  land  occupied,  and  the  rent  paid  for  one  whole 
year.  The  first  question  is,  whether  the  pauper  held  a  tenement  within  the 
meaning  of  the  statute.  Under  the  former  acts  a  tenement  might  consist  of 
various  parcels  taken  at  various  times,  and  there  is  nothing  in  this  act  to  alter 
the  old  law  in  that  respect.  As  to  the  second  question,  it  is  to  be  observed 
that  a  different  expression  is  applied  to  land  and  to  houses.  The  house  is  to 
be  htld  but  the  land  is  to  be  occupied :  it  was  probably  inten(]ed  that  a  party 
taking  lodgers,  properly  so  called,  should  not  be  thereby  prevented  from  gaining 
a  setdement.  The  question  is.  Did  the  pauper  hold  the  whole  dwcUing-house  ? 
It  is  said  that  the  lodger  held  a  part  distinct  from  the  rest,  so  that  a  burglary 
committed  in  that  part  might,  in  an  indictment,  be  laid  to  have  been  in  the 
dwelling-house  of  the  lodger.  I  think,  however,  that  that  proposition  is  not  es- 
tablished by  the  facts  stated.  It  is  said,  that  putting  the  key  of  the  inner-door 
into  the  hands  of  the  lod^r  was  the  same  thing  as  if  there  was  a  brick  wall 
between  his  and  the  adjoming  room.  If,  inded,  it  had  been  *stated  that  r«5g4 
the  key  was  delivered  to  the  lodger  for  the  express  purpose  of  prevent-  ^ 
ing  the  communication  between  the  diffdrent  apartments,  tliere  would  be  more 
weight  in  the  argument.  But  the  key  may  have  been  delivered  to  him  for  the 
purpose  of  enabling  him  to  enter  either  way,  and  if  that  was  the  object,  then  he 
had  not  any  distinct  dwelling-house.  I  rather  infer  from  the  facts  stated,  that 
that  was  the  object  for  which  the  key  was  delivered;  and  if  so,  then  the  pauper 
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held  the  whole  house,  and  it  is  to  be  considered  as  one  entire  tenement ;  and  in 
tliat  case,  a  bui^ry  committed  in  the  part  occupied  by  the  lodger  must  have 
been  laid  to  have  been  in  the  dwelling-house  of  the  pauper.  For  these  reasons 
(  am  of  opinion,  that  the  pauper  gained  a  settlement  in  the  parish  of  North 
CoUingham^  and  that  the  order  of  sessions  must  be  affirmed. 

Bayley,  J.  I  agree  entirely  with  my  Lord  Chief  Justice.  The  second  point 
is  a  question  of  fact  rather  than  of  law.  The  sessions  might  have  found  it 
a  separate  holdia? ;  but  I  see  nothing  in  the  facts  stated,  from  which  a  separation 
of  the  part  occupied  by  the  lodger  from  the  rest  of  the  house  must  be  necessarily 
inferred. 

HoLBOT9,  J.  The  word  tenement  in  this  statute  must  receive  the  same 
construction  as  it  has  in  former  acts,  made  in  pari  materia.  The  statute  was 
only  intended  to  alter  the  law  in  the  particulars  distinctly  pointed  out ;  and  no- 
thing is  said  to  make  it  necessary  that  the  whole  of  the  tenement  should  be 
^Kgcn  taken  at  one  time.  I  am  also  of  opinion,  upon  the  facts  stated,  *that  the 
^  whole  dwelling-house  is  to  be  considered  as  tlie  dwelling-house  of  the 
pauper. 

Bb8t,  J.  It  probably  was  the  iBtonfioii  of  the  legislature,  that  a  settlement 
should  not  be  gained  in  such  a  case  as  the  present  But  we  are  bound  to 
decide  according  to  the  words  of  the  statute;  and  as  to  the  first  point,!  entirely 
agree  with  the  rest  of  the  Court:  as  to  the  second,  I  have  no  doubt  that  in  an 
indictment  for  burglary,  the  room  occupied  by  the  lodger  might  be  described  as 
the  pauperis  dwelling-house.  Notwithstanding  the  underletting,  in  point  of  law 
he  still  continued  the  tenant  of  the  whole  house. 

Order  of  sessions  confirmed. 


The  KING  v.  SAMUEL  BOWER  the  younger. 

Mandamus  cominandmg  defendant  to  take  npoo  himself  the  ofiice  of  common  councilman  in  the 
borough  of  LanauHer.  Return— That  by  a  bye-law,  persons  refusins  to  fill  that  ofiice  are 
subject  to  a  certain  fine,  and  that  defendant  has  paid  the  fine :  Held,  that  the  return  was 
uwuBcient,  as  it  did  not  state  that  the  fine  was  to  be  in  lieu  of  service. 

Mandamits  commanding  the  defendant  to  take  the  oath  for  the  due  execution 
of  Uie  ofiice  of  a  common  councilman  of  the  borough  and  town  of  Laneaatpr^ 
and  to  take  upon  himself,  and  execute  that  ofiice.  Retum^-That  by  a  certain 
bye-law  made  at  a  certain  council  duly  holden  within  the  said  borough,  it  was 
enacted,  that  common  councilmen  should  be  elected  in  a  particular  mode;  and 
if  any  person,  so  chosen,  should,  afler  due  notice  or  summons,  refuse  to  appear, 
*SflAl  and  take  upon  him  the  ofiice  of  common  councilman,  he  *8hould,  for 
^  such  refusal,  forfeit  the  sum  of  8/.  13«.  4(/.;  and  that,  although  he 
(Samuel  Bower)  was  elected  into  the  place  and  ofiice  of  common  councilman 
of  the  said  borough  and  town  as  within  mentioned,  yet  afler  such  election,  to 
wit,  on,  dz^c  notice  was  given  to  the  said  Samuel  Bower  of  his  having  been  so 
elected;  and  he,  the  said  Samuel  Bower,  upon  receipt  of  the  notice,  refiised  to 
take  upon  himself  the  said  office ;  and  afterwards,  to  wit,  on,  Slc.  he  (Samuel 
Bower)  was  summoned  to  attend  at  the  town-hall  of  the  said  borough,  on,  d^., 
in  order  to  take  the  oaths  prescribed  for  common  councilmen,  or  to  assign  some 
good  and  sufficient  reason  why  he  declined  accepting  the  said  office ;  upon 
which  occasion  he  again  refused  to  take  upon  himself  the  office  of  common 
councilman,  and  to  appear  and  take  the  oaths  aforesaid,  by  reason  whereof,  and 
by  force  of  the  said  bye-law,  he  forfeited  the  sum  of  8/.  13#.  id.,  which  fine  he 
afterwards  duly  paid  to  /.  J9.  Nattage  and  /.  Bradehaw,  then  being  the 
ehamberiains  of  the  said  borough,  who  received  the  same  of  him,  for  the  use 
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of  the  mayor,  bailiffs,  commonalty  of  the  borough,  aa  a  fine  and  forfeiture  for 
hia,  the  aaid  Smnud  Bower* 8  reifuaal  to  take  upon  himself  the  aaid  office  as 
aforesaid.. 

JVightman  took  exception  to  the  return  as  insufficient,  because  it  did  not 
alleg^e  that  the  fine  paid  by  the  defendant  was  in  lieu  of  service.  The  Court 
then  called  upon 

The  SoUcUoT'General  (with  whom  was  ^rmitrong)  to  support  the  retuin. 
This  bye4aw  created  the  offence,  *it  must  therefore  be  considered,  that  i-^eoi^ 
the  fine  imposed  by  that  bye-law  disdiaiged  the  party  paying  it  from  ^ 
the  obligation  to  serve  the  office. 

Per  Curiam,  It  is  an  offence  at  common  law  to  refuse  to  serve  an-  office 
when  duly  elected.  The  bye-law  in  this  case  does  not  say,  that  the  party 
paying  the  fine  shall  be  exempt  from  serving  the  office,  or  that  the  fine  is  to  be 
in  lieu  of  service.  As  that  is  not  declared  in  the  bye4aw,  we  cannot  say  thai 
the  payment  shall  have  any  suck  operation. 

Peremptory  mandamus  awarded. 


"KIRKLEY  and  BUIGBURN,  Assignees  of  THOMPSON,  a  Bai^-  .^.^ 

lupt  V.  HODGSON.  ^  ^^ 

A.  B^  bein{p  tole  owner  of  a  ship,  by  indenture  of  the  34th  June,  1819,  aeeigned  three-foartb 
shares  of  it  to  a  creditor,  as  security  tor  a  debt.  The  deed  contained  clauses  by  wUcb  the  creditor 
was  to  reconvey  the  three-fourth  shares  upon  payment  of  bis  debt,  and  a  power  of  sale  to  the* 
creditor,  in  case  the  debt  was  not  paid  within  a  given  time ;  A.  B.  was  to  be  permitted  ta 
freight  the  ship,  and  to  load  cargoes  from  time  to  time,  d&c,  and  was  to  insure  the  ship  for  the 
amount  of  the  debt  in  the  name  of  the  creditor,  or  otherwise  to  assign  the  policies  to  him.  At 
the  time  of  the  execution  of  the  deed,  the  ship  was  absent  from  her  port  of  registry  on  a  "vciy^ 
age  to  North  Awmriea  ;  but  all  the  forms  prescribed  by  the  ship'registry  acts,  as  to  the  trans- 
fer, were  duly  complied  with.  The  ship  returned  to  her  port  of  reffisiry  in  /v/y,  1819,  and 
was  constantly  employed  from  that  time  till  JFe6rwary,  16^,  by  A,  B.  in  carrying  cargoes  for 
bis  own  use  and  on  his  sole  account,  and  he  continued  during  all  that  time  in  the  actual  pos- 
session of  the  ship,  and  to  manage  and  to  navij^te  her  without  the  interference  or  control  of 
the  credior.  A.  B,  having  become  bankrupt,  it  was  held,  that  as  he  had  once  been  the  real 
owner  of  the  whole  ship,  and  bad  never  done  aiiy  thing  to  make  it  notorious  to  the  world  that 
he  bad  ceased  to  be  the  owner  of  the  three'lourth  Miares,  he  continued  to  be  the  apparent 
owner  of  (hose  shares  with  the  consent  of  the  true  owner,  down  to  the  time  of  the  act  of  bank- 
ruptcy, and,  therefore,  that  those  shares  passed  to  his  assignees,  as  property  in  h'ls  order  and 
disposition  within  the  meaning  of  the  21  Jae*  1.  c.  19. 

Trover  for  tliree-fourths  of  a  ship.  Plea,  general  issue.  The  c^use  was 
tried  at  the  last  Summer  assizes  for  the  county  of  Norihumierland^  when  a 
verdict  was  found  for  the  plaintiffs  for  1669/.  2$»  Ad*  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

/.  Thomp8on^  of  South  Shields^  in  the  county  of  Durham^  the  bankrupt, 
before  and  at  the  time  of  executing  the  indenture  hereinafWr  mentioned,  was  the 
sole  owner  of  the  ship  called  Tlie  BrilUh  Queen^  r^^tered  in  his  name,  i»  the 
port  of  Newcastle,  By  an  indenture  of  the  24th  /tine,  1819,  made  between  the 
said  J,  Thompson^  of  the  one  part,  and  J,  Hodgson  (tlie  defendant)  of  the  othei 
reciting,  that  Thompson  was  indebted  to  Hodgson  in  the  sum  of  2400/.,  and 
that  he  had  proposed  to  assign  unto  Hodgson^  his  executors,  dl&c.  three-fotirlb 
parts  or  shares  of  the  ship  in  question,  for  securing  the  repayment  of  that 
sum,  and  interest,  and  reciting  abo  the  certificate  of  the  registry  of  the  ship. 
*It  was  witnessed,  that,  in  order  the  better  to  secure  tfie  payment  of  that  r-i^maa 
sum,  with  interest,  and  also  in  consideration  of  10«.  in  hand,  paid  to  ^ 
Thompson  by  Hodgson^  Thompson  bargained,  sold,  and  assigned  to  Hodgson^ 
lus  executors,  &c.,  the  three-fourth  shares  of  the  ship  described  in  the  certificate 
of  registry,  then  on  a  voyage  to  North  AmericOj  to  have  and  to  hold  the  said 
tlunee-fourth  shares  to  nodgson^  upon  the  trusts  therein  mentioned.  The  in* 
denture  then  contained  a  proviso,  that  if  Thompson  should  pay  to  Hodgson^ 
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kc^  on  the  24th  June^  1822,  the  said  sum  of  2400/.,  with  interest,  in  the  mean 
time,  payable  half  yearly,  on  certain  days  therein  mentioned,  then  in  such  case 
Hodgson  should  re-convey  and  re-assign  to  Tlum^ton  the  three-fourth  shares 
of  the  ship  and  should  sign  the  necessary  indorsement  of  such  transfer  on  the 
certificate  of  registry  of  the  ship,  when  required :  there  then  followed  covenants 
for  payment  of  the  said  sum  of  2400/.  for  title,  for  further  assurance,  and 
assignment  of  policies.  The  deed  also  contained  a  clause,  that  in  case  default 
should  be  made  in  payment  of  the  sum  of  2400/.,  upon  the  24th  Jane,  1822,  or 
in  payment  of  the  interest,  it  should  be  lawful  to  Hodgson,  his  executors,  ^c, 
'mmediatdy  to  sell  the  three-fourth  shares  of  the  ship ;  and  further,  that  in  the 
mean  time,  and  until  default  should  be  made  in  payment  of  the  said  sum  of 
money  or  the  interest,  at  the  time  thereinbefore  mentioned,  Hodgson,  his  execu- 
tors, he.  should  permit  the  ship  to  be  freighted,  and  to  take  on  board  such  car- 
goes as  Thompson,  his  executors,  iie,  should  direct,  so  as  TTiompson,  his 
executors,  ^.  should  from  time  to  time  keep  the  said  three-fourth  parts  or  shares 
insured  fit>m  loss  or  capture,  in  the  sum  of  2400/.  at  the  least,  and  should  cause 
*5d01  ^^^^  ^^^^  insurance  to  be  effected  in  the  *name  of  Hodgson,  or  other- 

•^  wise  should  assign  the  policies  of  insurance,  in  case  &ey  should  be 
effected  in  the  name  of  him  {Tliofnpson,)  his  executors  &c.  to  him  (Hodgson,) 
bis  executors,  &c.  At  the  time  of  the  execution  of  the  indenture,  the  ship  was 
absent  from  her  port  of  registry,  in  the  progress  of  a  voyage  to  North  ^mericOf 
but  the  forms  prescribed  by  the  ship  registry  acts,  as  to  the  transfer,  were  duly 
complied  with.  The  defendant,  at  the  time  of  making  the  indenture,  and  from 
thence  hitherto,  has  resided  at  ShadwtU,  in  the  county  of  Middlesex.  The 
ship  reuirned  to  the  port  of  Newcastle  in  July,  1819,  since  which  time,  up  to 
the  7th  o(  JPebruary,  1822,  she  was  constantly  employed  by  Thompson  in  the 
loading  and  carrying  of  coals  from  the  port  of  Newcastle  to  the  port  of  London, 
for  Ms  use  and  on  nis  sole  account.  From  the  time  of  making  the  indenture 
till  the  7th  of  February,  1822,  Thon^son  continued  in  the  actual  possession  of 
the  ship,  and  to  manage  and  to  navigate  her  without  the  interference  or  control 
of  the  defendant,  Hodgson.  In  January,  1822,  and  in  the  month  of  December 
in  the  preceding  year,  TTiompson  committed  several  acts  of  bankruptcy,  upon 
which  a  commission  of  bankrupt  was  issued  against  him,  on  the  7th  of  FebrU' 
ary,  1822,  under  which  he  was  duly  declared  a  bankrupt,  and  the  plaintiffs  were 
chosen  his  assignees,  and  had  an  assignment  duly  macie  to  them  from  the  com- 
missioners. On  the  7th  day  of  the  same  month  of  February,  the  defendant 
(there  being  at  that  time  one  year  and  a  half  interest  only  in  arrear)  took  pos- 
session of  three-fourth  parts  of  the  ship,  and  of  the  certificate  of  the  registry 
thereof,  and  before  the  commencement  of  this  action  refused  to  deliver  the  same 
upon  the  demand  of  the  plaintiffs.  Thompson  never  in  any  manner  parted 
with  or  disposed  of  the  remaining  one-fourth  part  of  the  said  ship. 
*5911       *  Campbell,  for  the  plaintiffs.     The  bankrupt,  at  the  time  of  his  act  of 

-^  bankruptcy,  had  in  his  possession,  order,  and  disposition,  three-fourth 
shares  of  this  ship,  with  the  consent  of  the  true  owner,  within  the  meaning  of 
the  21  Jae.  1.  c.  19.  Here  the  defendant,  as  mortgagee,  was  the  true  owner 
of  &ree-fourth,  and  he  permitted  the  bankrupt  to  continue  in  possession,  and  to 
appear  to  the  world  as  the  real  owner,  up  to  the  time  of  his  act  of  bankruptcy. 
It  is  a  case,  therefore,  clearly  within  the  mischief  contemplated  by  the  statute. 
If  the  whole  of  the  ship  had  been  mortgaged  to  the  defendant  the  cases  of 
Robuuon  v.  Macdonell,  H  M.  ^  S.  228,  Hay  v.  Fairbaim,  2  B.  ^  ^.  193, 
and  Monkhouse  v.  Hay,  2  Brod.  ^  J9. 114,  show  that  the  property  would  have 
passed  to  the  assignees.  The  fact  of  aliquot  shares  only  having  been  conveyed, 
and  the  bankrupt  in  his  own  right  still  holding  one-fourth,  cannot  make  any 
difference.  In  Ryatt  v.  Rolle,  1  ^tk.  165.  1  Ves.  sen.  348.  S.  C.  by  the 
name  of  RyaU  v.  Rowles,  the  bankrupt  had  assi^ed  one-seventh  share  of  his 
moiety  of  certain  stock  in  trade  to  Rmnell,  and  other  two-sevenths  to  other 
^rwmt,  so  that  he  was  tenant  in  common  with  the  mortgagees,  yet  L«  was 
Vol.  vm — ^82 
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held  to  have  the  order  and  disposition  of  those  shares,  within  the  meaning  of 
the  statute  of  James,  Flyn  v.  Matthews^  1  Aik,  185,  is  not  an  authority  for 
the  defendant,  although,  at  firet  sight,  it  may  appear  to  be  so.  The  bankrupt 
had  sold  two-thirds  of  500  barrels  of  tar,  lying  at  the  wharf  at  Liverpool,  to  Fh/n 
and  another  person.  The  other  third  he  agreed  to  consign  to  the  vendees  of 
the  two-thirds,  and  he  was  to  ship  the  whole  as  soon  as  an  opportunity  offered. 
Matthews  *afterwardB  caused  the  tar  to  be  put  into  his  warehouse,  and  r^f-go 
became  bankrupt  while  the  tar  was  in  his  possession,  and  it  was  held,  ^ 
that  the  property  in  it  did  not  pass  to  his  assignees.  There,  however,  the  two- 
thirds  were  left  in  the  hands  of  the  bankrapt  for  a  special  purpose,  viz.  as  aeent 
to  the  owner  for  shipping  it.  If  the  whole  of  the  tar  had  been  entrusted  to  him 
for  that  purpose,  it  would  not  have  passed  to  his  assignees ;  for  property  in 
possession  of  a  factor  for  sale  is  not  within  the  statute.  The  decision  there 
proceeded  expressly  upon  the  ground  that  the  property  had  been  entrusted  to 
the  bankrupt  for  a  special  purpose.  The  opinion  of  the  Lord  Chancellor,  tha* 
the  bankrupt  and  the  vendees  were  tenants  in  common,  and  that  the  possession 
of  one  was  the  possession  of  all  was  extrajudicial.  It  is  true,  that,  in  the  case 
of  Caldwell  v.  Gregory,  1  Price,  119,  the  Court  of  Exchequer,  held,  that  the 
share  of  a  secret  partner  in  the  joint  stock  in  trade  in  the  possession  of  the 
apparent  partner  and  the  sole  ostensible  trader,  was  not  within  the  starate,  on 
the  ground  that  the  bankrupt  had  such  an  interest  and  qualified  property  in  the 
secret  partner's  share  as  to  destroy  the  essential  requisites  of  a  reputed  owner- 
ship, as  distinguished  from  a  true  ownership.  In  Ex  parts  Duster,  2  Rose, 
B.  C,  256,  however,  a  similar  question  arose,  and  the  Lord  Chancellor  expressed 
great  doubt  upon  the  propriety  of  the  decision  in  ColdweU  v.  Gregory,  and  said 
that  he  would  not  decide  the  question  without  legal  assistance.  But  supposing 
ColdweU  V.  Gregory  to  be  good  law,  there  is  a  great  difference  between  the 
case  of  a  dormant  partner  and  that  of  a  mortgagee  of  part  of  a  ship  allowing  the 
mortgagor  to  remain  in  possession  of  the  *whole,  as  sole  owner ;  for  r«Rg» 
the  credit  of  the  ostensible  partner  would  be  increased  were  the  dormant  ^ 
partnership  known,  as  the  dormant  partner  is  liable  for  the  whole  of  the  partner- 
ship debts ;  whereas  the  credit  of  ^e  mortgagor  would  be  lessened  were  the 
mortgage  known,  for  the  mortgagee  out  of  possession  is  not  liable  for  the 
ship's  debts. 

Parke,  contra.  The  words  of  the  21  Jac.  1.  e.  19.  s,  11.  are,  «*That  if  at 
any  time  hereafter  any  person  or  persons  shall  become  bankrupt,  and  at  such 
time  as  they  shall  so  become  bankrupt,  shall,  by  the  consent  and  permission  of 
the  true  owner  and  proprietary,  have  in  their  possession,  order,  and  disposition, 
any  goods  or  chatties  whereof  they  shall  be  reputed  owners,  and  take  upon 
them  the  sale,  alteration,  or  disposition  as  owners,  that  in  every  such  case  the 
said  commissioners  shall  have  power  to  sell  and  dispose  of  the  same,  to  and  for 
the  benefit  of  the  creditors,  which  shall  seek  relief  by  the  commission,  as  fully 
as  any  other  part  of  the  estate  of  the  bankrupt."  In  order  to  bring  a  case 
within  the  statute,  first,  the  true  owner  must  be  a  person  distinct  from  tlie 
apparent  owner,  and  there  can  be  no  apparent  ownership  except  of  chattels,  of 
which  the  bankrupt  is  not  a  real  owner;  and,  secondly,  a  false  credit  must  be 
gained.  In  Joy  v.  Campbell,  1  Schoale  fy  Lefroy,  328,  Lord  Redesdale  stated 
the  statute  to  apply  to  cases,  "  Where  the  possession,  order,  and  disposition,  is 
in  a  person  who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  and 
who  ought  not  to  have  them,  but  whom  the  owner  permits  unconsciendously, 
as  the  act  supposes,  to  have  such  order  *and  disposition."  A  similar  r^Rg^ 
doctrine  is  laid  down  by  Lord  Hardwicke,  in  RyaU  v.  Rotates,  1  Ves.  ^ 
372.  In  the  present  instance,  the  bankrupt  was  a  part-owner,  and,  in  that 
character,  legally  entitled  to  the  possession  of  the  ship,  and  to  do  all  the  acts  (as 
far  as  they  appeared  to  the  world)  found  by  the  special  case.  One  part-owner 
must  put  on  board  cargoes,  and  receive  them.  Both  cannot  always  be  personally 
present,  or  personally  in  possession,  and  what  the  part-owner,  receiving  the  pro- 
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fits,  aflerwards  does  with  them  in  his  countin^houae,  is  a  matter  of  which  third 
persons  do  not  take  notice,  No  false  credit  was  gained;  for  a  third  person  had 
no  right  to  draw  any  other  inference  from  the  facts  found,  as  far  as  Uiey  wouid 
meet  his  eye,  than  that  the  bankrupt  had  some  share  of  the  ship,  not  the  entirety. 
The  only  way  of  ascertaining  the  qtumtum  of  interest  was  by  the  register,  and 
that  discloses  the  fact,  that  the  bankrupt  was  a  part-owner  only.  The  conse- 
quences of  deciding  that  the  share  of  the  defendant  passes  to  the  assignees, 
would  be,  that  the  share-holders  of  JBast  India  and  other  ships  would  lose  their 
property  if  a  part-owner,  who  was  also  ship's  husband,  should  become  bank- 
rupt. Then  the  authorities  are  all  in  &vor  of  the  defendant.  GiUespy  v.  CouttSf 
Ambler  J  652,  Ex  parte  Flyn$  in  which  latter  case  tlie  bankrupt  was  tenant  in 
common,  and  the  interest  of  his  co-tenant  in  common  was  held  not  to  pass  to 
his  assi^ees.  That  was  the  true  ground  of  the  decision,  as  appears  from  Lord 
Ch.  J.  lHanafiehTs  decision  in  Muddow  v.  Mangles^  1  Taunt.  318.  The 
case  of  Coldwell  v.  Gregory,  1  Pme,  119,  is  a  stronger  case  than  the  present; 
because  that  was  a  case  of  partnership,  and  in  all  such  cases  a  dormant 
*S051  *V^^^^^^9  ^y  pcnnitting  a  dealing  in  the  name  of  another,  may  be  said  to 
-^  give  a  false  credit;  for  he  might  have  had  his  own  name  inserted  in  the 
firm.  A  part-owner  of  a  ship  has  no  means  of  giving  the  world  notice  of  his 
interest,  except  by  the  register.  In  Ex  parte  Dyater,  the  Lord  Chancellor  does 
not  intimate  his  doubts  so  much  of  the  correctness  of  the  decision  in  Coldwell  v. 
Gregory  as  of  the  report.  The  authorities  cited  on  the  other  side  apply  to 
cases  wnere  the  bankrupt  had  no  tide  to  the  possession  of  the  thing  mor^aged 
or  sold.  In  JRyall  v.  JRowles,  the  bankrupt  had  parted  with  all  his  interest  by 
the  fi^rst  mortgage,  and  his  possession  was,  therefore,  altogether  irreconcileable 
with  his  tide. 

Campbell,  in  reply.  It  is  not  contended,  that  were  one  tenant  in  common  of 
a  chattel  is  in  possession  of  the  whole,  and  becomes  a  bankrupt,  that  the  whole 
necessarily  passes  to  his  assignees ;  but  that  the  statute  does  apply  where  one 
tenant  in  common  is  allowed  by  the  other  to  appear  to  the  world  as  sole  owner 
of  the  chattel,  and  to  use  it  for  his  own  exclusive  advantage,  and  to  have  an 
order  and  disposition  of  it  which  cannot  be  accounted  for  by  his  being  merely 
a  tenant  in  common.  A  fortiori  must  the  statute  apply  were  the  whole  did 
originally  belong  to  tlie  bankrupt,  and  nothing  is  done  to  intimate  to  the  world 
any  change  in  the  property.  Lingard  v.  Mesnter,  Ante,  83,  is  a  strong 
authority  m  favor  of  tlie  plaintifif.  There  is  no  analogy  between  this  case  and  that 
of  the  husband  of  an  kast  India  ship,  who  is  controlled  by  the  other  part- 
owners  in  the  management  of  the  ship,  and  her  regularly  accounts  to  them  for 
her  earnings. 

*50ftl  *Batlet,  J.t  If  the  decision  in  this  case  would  at  all  trench  upon 
-I  the  case  of  Coldwell  v.  Gregory,  1  Price,  1 19,  the  court,  constituted  as 
it  now  is,  would  certainly  take  time  to  consider  before  they  pronounced  any 
judgment.  But  I  think  it  plainly  distinguishable  from  that  case,  and  clearly 
within  the  mischief  and  the  spirit  of  the  21  Jac,  1.  c.  19.  The  object  of  that 
statute  is,  that  where  the  true  owner  suffers  another  person  to  have  the  posses- 
sion of  goods  and  chattels,  so  that  the  latter  has  the  apparant  ownership,  with 
the  consent  of  the  true  proprietor,  down  to  the  time  of  the  apparant  owner's 
becoming  a  bankrupt,  the  assignees  under  the  commission  shall  be  entided  to 
take  such  goods  as  against'  the  true  owner,  and  shall  be  at  liberty,  as  against 
him,  to  treat  them  as  die  property  of  the  bankrupt.  The  efiect  of  leaving  the 
goods  and  chattels  in  the  possession  of  a  man  who  is  not  the  true  owner,  is  to 
enable  that  person  to  obtain  credit.  He  obtains  that  credit  through  the  medium 
aqd  with  the  concurrence  of  the  true  owner  of  the  goods ;  and  then,  upon  prin- 
ciples of  common  justice,  he  who  has  enabled  ano£er  to  practise  a  deception, 
ought  to  be  the  sufferer.    In  this  case,  Thompson  was  the  original  owner  of 
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the  whole  of  thus  ship.  He  was  the  only  person  who  registered  it ;  and  he  was 
originally  not  the  apparent  but  the  true  owner  of  the  whole.  That  was  the 
situation  in  which  the  world  had  a  right  to  consider  him.  He  afterwards,  by 
what  at  present  I  call  a  secret  act  between  himself  and  the  defendant,  mortgages 
to  the  defendant,  not  the  whole,  but  three-fourths  of  that  ship.  The  latter  does 
no  act  whatever  to  make  it  generally  known  that  there  has  been  any 
^alteration  in  the  property.  It  has  been  decided,  in  the  cases  of  Monk'  r^noy 
houie  V.  Hay,  2  Brod.  ^  B.  114.  Hay  v.  Fairbaim.  2  B.  ^  ^.  193,  L  ^^ 
Bobinton  v.  MDonndlj  IS  M,  ^  S,  228,  that  the  alteration  of  the  register  is 
not  to  be  considered  as  notice  to  the  world.  The  register  acts  were  made 
entirely  alio  intuitu:  their  object  was  not  to  give  notice  to  the  world,  but  to 
give  notice  to  government.  The  fact  of  altering  the  register  is  to  be  considered 
as  much  a  secret  act  as  the  execution  of  a  secret  conveyance ;  so  that,  though 
the  true  ownership  would  appear  on  the  face  of  the  register,  that  does  not  vary 
the  case.  It  has  been  conceded  in  argument,  that  if  there  had  been  a  convey- 
ance of  the  whole  ship,  it  would  have  been  a  case  within  the  statute ;  but  it  is 
said  that  it  is  not  within  the  statute,  because  there  is  only  a  conveyance  of 
part,  and  that  the  party  remaining  in  possession,  being  tenant  in  common  with 
the  assignee,  is  entided  to  the  possession  in  his  own  right.  If  this  were  the 
legal  effect  of  a  partrconveyance,  how  much  of  the  mischief  comtemplated  b> 
the  statute  would  ensue  ?  A  man,  originally  the  owner  of  all  the  stock  in  trade  in 
a  shop  or  warehouse,  though  he  could  not  effectually,  so  as  to  avoid  the  opera- 
tion of  21  JaCt  1.  e.  19.,  assign  the  whole  to  a  creditor  as  security,  might  assign 
over  nine-tenths  or  nienty-nine  hundreth  parts,  and  still  remain  in  possession  of 
the  whole.  And  though  he  would  thereby  obtain  the  delusive  creidit  the  statute 
meant  to  prevent,  viz.,  a  delusive  credit  to  the  extent  of  the  whole,  it  would  be 
a  ready  answer  to  his  assignees,  if  he  became  bankrupt,  and  they  claimed  the 
whole,  that  indeed  he  was  actual  owner  of  a  tenth  or  hundredth  part  only,  and 
therefore  tenant  in  common  with  the  party  to  whom  he  had  made  the 
*8ecret  assignment,  and  that  as  one  tenant  in  common  of  an  entire  and  r^ego 
indivisible  chattel  was  as  much  entided  to  the  possession  of  it  as  each  ^ 
of  the  other  tenants  in  common,  and  as  his  possession  to  the  extent  of  his  tenth 
or  hundredth  part  was  a  rightful  possession,  the  case  could  not  be  within  the 
statute  as  to  the  other  parts  or  shares.  In  my  judgment  it  makes  no  difference 
whether  a  trader  assigns  his  whole  interest,  or  a  part  only,  if  the  assignee  suffer 
him  to  have  the  apparent  ownership,  of  what  is  so  assigned,  down  to  the  time 
when  he  becomes  bankrupt.  My  opinion  is,  that  the  assignees  are  entitled  to 
it  under  the  21  Jac.  I.e.  19.  The  party  entitled  to  the  possession  as  assignee 
of  part  may  undoubtedly  forbear  to  take  actual  possession  of  that  part ;  but  then 
he  must  take  care  that  it  is  made  notorious  to  the  world  that  there  has  been  a 
change  of  ownership  as  to  that  part.  By  so  doing,  the  mischief  contemplated 
by  the  statute  is  prevented.  But  if  he  whose  real  ownership  is  reduced  from 
the  whole  to  a  fourth,  is  allowed  to  have  the  possession  of  the  other  three-fourths, 
as  if  he  continued  owner  of  the  whole,  he  thereby  appears  to  the  world  as  owner 
of  the  whole,  and  he  is  enabled  to  obtain  credit  to  the  extent  of  the  value  of 
the  whole,  when  he  ought  to  have  credit  to  the  extent  of  one-fourth  only.  The 
cases  referred  to  in  argument  seem  to  me  distinguishable  from  the  present.  '^ 
bring  a  case  within  the  statute,  the  bankrupt  must  have  the  continued  possession 
of  the  property,  with  the  consent  of  the  true  owner,  down  to  the  ume  when  he 
becomes  bankrupt;  and  the  bankrupt  and  the  owner  must  be  different  persons. 
In  Joy  V.  Campbell^  1  Schoalea  ^  Ltfroy,  328,  the  bankrupt,  long  before  his 
bankruptcy,  became  the  owner,  though  *en  auter  droit.  He  was  not  r^ggg 
only  apparent  owner,  but  he  was  real  owner  also.  He  at  first  held  the  ^ 
property  as  trustee  for  his  brother.  But  his  brother  died,  having  appointed  him 
executor.  Upon  that  event,  he  united  in  himself  the  two  characters  of  trustee 
and  cestui  que  trust ;  and  from  that  time  he  would  hold,  not  as  he  previously 
held  as  trustee,  but  in  his  preferable  title  as  executor.     There  was  no  longer 
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one  penMm  apparent  owner,  and  another  person  real  owner;  there  was  no  person 
who,  in  the  character  of  real  owner,  could  have  claimed  the  possession  from  the 
bankrupt;  he  was  the  only  person  entitled  to  the  possession.  This  was  clearly 
the  ground  of  Lord  Rede^dale's  decision.  He  states  distincdy,  that  the  statute 
only  applies  where  the  possession,  order,  and  disposition  is  in  a  person  who  is 
i.ot  the  owner,  and  who  ought  not  to  have  them,  but  whom  the  owner  permits 
unconscientiously,  as  the  act  supposes,  to  have  the  order  and  disposition ;  and 
he  asks  tliis  question  :  Who  was  the  true  owner  of  this  property  after  ffWtam^s 
death  ?  {fFUHam  was  the  ceaiitique  imsi :  TTunnas,  the  trustee  and  bankrupt) 
The  true  owner,  says  he,  was  7noma$<,  subject  to  the  payment  of  fFiliiam^s 
debts  and  legacies.  His  possession,  therefore,  was  acconling  to  his  right.  £x 
parte  liyn^  1  Atk,  185,  was  treated  by  Lord  Hardwickt  as  a  case  of  temporary 
custody  only.  The  tar  was  originally  lying  on  the  quay  at  Liverpoolf  and  was 
probably  lying  there  for  the  purpose  of  being  there  exposed  for  side.  Before  it 
got  into  the  warehouse  or  cellar  of  Maithewtf  (for  the  place  where  it  was  de- 
posited is  called  a  warehouse  or  cellar,)  and  before  he  could  obtain  any  credit 
*fiOOl  ^^^  having  it  in  his  warehouse  *or  cellar,  it  had  become  the  joint  prop- 

^  eny  of  him  and  the  vendees ;  and,  from  the  report  of  the  case  in  Atkyns^ 
I  doubt  whether  he  had  it  in  his  warehouse  under  such  circumstances  as  woidd 
^ve  him  the  apparent  ownership,  or  obtain  him  any  credit.  If  the  quays  were 
the  common  place  for  the  sale  of  such  articles,  as  was  probably  the  case,  the 
removal  of  them,  from  tlie  quays  to  the  warehouse  or  cellar  of  the  bankrupt, 
would  rather  raise  the  inference  that  they  were  sold  and  had  ceased  to  be  his 
property,  and  were  removed  (or  a  temporary  purpose  only,  for  the  benefit  and 
on  account  of  the  purchaser.  Had  they  been  removed  to  a  place  where  such 
goods  were  commonly  exposed  for  sale  it  would  have  been  a  different  case,  but 
'iiey  were  removed  merely  for  the  purpose  of  being  kept  till  the  buyer  of  the 
two-thirds  could  meet  with  an  opportunity  for  shipping  them ;  and  the  case  was 
decided  on  the  ground  that  the  bankrupt,  whilst  the  goods  were  in  his  ware- 
house or  ceUar,  had  a  temporary  custody  only,  not  the  order  or  disposition ;  and 
(hat,  during  the  whole  time  they  were  there,  the  bankrupt  and  his  vendees  were 
tenants  in  common.  No  stress  was  laid  on  the  fact,  that  the  tar,  when  landed 
on  the  quayv,  was  the  sole  property  of  the  bankrupt,  and  that  nothing  had  oc- 
curred from  whence  a  change  of  ownership  might  be  inferred;  but  the 
case  was  put  upon  the  possession  in  the  warehouse  or  cellar,  and  upon 
that  only.  But  suppose  that  Matthews  in  that  case  had  been  the  sole 
owner  of  the  tar  when  it  came  into  his  warehouse,  that  that  warehouse  had  been 
the  common  place  for  his  unsold  goods,  that  whilst  it  was  there  he  had 
secredy  sold  two-thirds,  with  a  stipulation,  that  it  should  remain  in  his  pos- 
session till  the  vendee  had  an  opportunity  of  sending  it  abroad,  that  nothing 
*6011  *^^  ^^°  ^^^  ^  distinguish  it  from  his  other  goods' he  had  upon  sale, 

-^  and  that  he  had  become  bankrupt  whilst  it  remained  in  his  possession, 
I  should  be  disposed  to  think  he  would  be  considered  as  having  it  in  his  order 
and  disposition,  and  that  it  would  have  belonged  to  his  assignees.  In  Mucklaw 
V.  Mangles^  1  Taunt,  319,  Mansfield^  C.  J.  seems  to  ma  to  have  taken  a  sunilar 
view  of  the  case  of  Ftyn  v.  Matthews  $  for  he  says,  «*It  was  necessarily  held^ 
that  the  tar  was  not  in  the  possession  of  the  bankrupt;  otherwise,  in  every  case 
of  tenancy  in  common  with  a  bankrupt,  the  act  of  bankruptcy  would  vest  the 
entire  property  of  the  chattel  in  his  assignees."  In  my  view  of  the  subject,  it 
is  not  in  every  such  case  that  the  entire  property  will  so  vest.  I  think  it  will 
vest  in  those  cases  only  in  which  the  tenant  in  common  allows  the  bankrupt  to 
have  the  apparent  ownership  of  the  whole.  The  case  of  Caldwell  v.  Qregory^ 
1  Price^  1 19,  in  my  judgment,  also  falls  within  the  same  principle.  The  bricks 
appear  to  have  been  made  during  the  period  of  time  when  Gregory  and  Hatfield 
were  in  partnership;  and,  therefore,  they  were  originally  the  joint  property  of 
the  bankrupt  and  his  partner.  That  constitutes  a  plain  distinction  between  that 
case  and  the  present ;  because,  here,  the  property  was  not  originally  the  joint 
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property  of  7%amp9&n  and  the  defendant,  but  the  separate  property  of  Tliompion 
only.  Oillespy  v.  Coutttf  Jimbler,  652,  was  not  a  caae  of  bankruptcy,  and  no 
question  was  made,  or  could  be  made,  upon  the  statute  of  Jamea.  These 
answers  dispose  of  the  authorities  relied  upon  by  the  defendant;  and  none  of 
them  are  contravened  by  my  decision,  which  is  founded  entirely  upon  this 
ground,  that  TTiompaon  was  originally  *the  owner  of  the  whole  ship;  r«g|vo 
Uiat  he  was  known  to  the  world  as  such ;  and  that,  though  he  conveyed  ^ 
three-fourths  to  the  defendant,  nothing  was  done  to  make  it  notorious  to  the 
worid  that  there  had  been  any  such  conveyance,  or  any  change  of  property ; 
but  that  the  defendant,  from  the  time  that  he  became  true  owner  of  three-fourths, 
and  afler  he  ought  to  have  made  that  notorious,  suffered  the  bankrupt  to  continue 
to  the  world,  down  to  the  period  when  he  became  bankrupt,  apparent  owner  of 
the  whole.  I  think,  therefore,  that  the  three-fourth  shares  of  the  ship,  at  the 
time  of  the  act  of  bankruptcy,  were  in  the  order  and  disposition  of  the  bankrupt, 
with  the  consent  of  the  true  owner;  and  that  the  case,  as  to  those  three-fourths, 
is  within  tlie  statute  of  Jamea  $  and,  consequendy,  that  the  judgment  of  the 
court  must  be  for  the  plaintiffs. 

HoLROTD,  J.  I  think  that  this  case  is  within  the  words  and  the  mischief 
contemplated  by  the  statute.  The  bankrupt,  in  the  first  instance,  being  the  sole 
9wner  of  the  ship,  conveyed  the  true  ownership  of  part  to  the  defendant.  The 
atter,  however,  permitted  the  bankrupt  to  continue  to  have  the  possession,  and 
dO  act  and  to  appear  to  the  world  as  the  true  owner  of  the  whole.  It  has  been 
decided,  in  several  cases,  that  a.  ship,  like  other  personal  property,  is  within  this 
clause  of  the  statute  of  James,  The  purpose  of  the  provisions  of  the  register 
acts  is,  not  to  show  in  whom  the  actual  possession  or  apparent  ownership  is, 
but  merely  to  compel  persons  to  comply  with  certain  forms  in  transferring  prop- 
erty in  ships,  whereby  government  shall  see  who  are  the  real  owners.  It 
does  not  follow  from  those  acts  that  a  person  cannot  be  liable,  as  owner,  for 
debts  incurred  on  account  of  *the  ship,  although  his  name  does  not  r*gQo 
appear  on  the  register.  If  the  apparent  owners  were  not  in  law  respon-  ^ 
sible,  great  inconvenience  might  be  sustained  when  ships  are  in  foreign  countries, 
and  it  becomes  necessary  to  resort  to  persons  there  to  provide  them  with  money 
and  other  needful  things.  The  apparent  ownership,  may,  therefore  be  in  a  person 
who  is  not  the  real  owner.  It  has  been  ai^ed,  however,  that  this  case  is  not 
within  the  statute,  because  an  undivided  portion  only  of  the  ship  was  conveyed ; 
and,  therefore,  that  the  possession  in  law  was  not  in  the  bankrupt  alone,  but  in 
the  defendant,  as  well  as  the  bankrupt,  they  being  tenants  in  common  of  the 
whole.  The  statute  of  Jamea,  however,  does  not  mean  to  provide  for  the  case 
of  possession  in  law,  but  of  possession  in  fact.  Now,  one  person  may  have  the 
legal  possession,  another  the  actual  possession,  or  the  legal  possession  may  be 
not  only  in  the  person  who  is  the  bankrupt,  but  likewise  m  the  person  who  has 
the  property  jointly  with  him.  The  possession  contemplated  by  the  statute  is 
not  the  mere  legal  possession,  but  the  possession  in  fact,  apparent  to  all  the 
world,  and  which  is  consented  to  by  the  true  owner.  If  the  defendant  in  this 
case  had  done  any  act  which  could  be  considered  as  taking  actual,  though  not 
exclusive,  possession  of  the  portion  conveyed  to  him,  it  would  not  have  been  a 
case  within  the  act  of  parliament.  Not  having  done  any  thing  of  that  kind,  but 
having  permitted  the  bankrupt,  not  only  to  have  possession  of  one-fourth  share, 
but  of  the  other  three-fourths,  I  think  that  this  case  is  within  the  very  words  of 
the  act  of  parliament,  and  within  the  mischief  intended  to  be  prevented;  which 
was  to  prevent  persons  obtaining  undue  credit  by  the  apparent  ownership  of 
^property.  I  do  not  think  that  our  decision  will  break  in  upon  any  of  rmanA 
the  cases  which  have  been  referred  to  in  argument,  and  which  are  dis-  ^ 
tinguishablt  from  the  present  upon  the  grounds  already  stated  by  my  brother 
Batfley^ 

Judgment  for  the  plaintiffs. 
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The  KINO  v.  JEFFREYS. 


Where  a  peraon  who  had  been  samiiioned  by  two  juatioes  under  the  7  &  8  W.  3.  c.  6.  «.  1. 
appeared  before  them,  and  waa  ordered  to  pay  the  tithea  demanded,  and  did  not  raise  any 
qoeation  of  modust  but  afterwards  appealed  to  the  sessions,  and  there,  for  the  first  time,  set 
up  a  moduMt  ^^  tendered  evidence  to  prove  it :  Held,  that  the  justices  at  sessions  might,  in 
the  exerdae  of  their  discretion,  reject  the  evidence. 

SemtU.  That  the  power  of  justices  to  try  questions  of  tithe  under  7  &  8  TF.  3.  c.  6.  is  taken 
away  by  tbe  eighth  section  of  that  act,  where  a  queation  of  modus  is  raised. 

Two  justices,  by  an  order,  dated  the  5th  day  of  November,  1821,  ordered 
J^Jreyn  to  pay  to  die  lessee  of  the  tithes  of  the  parish  of  Olemsfordj  in  the 
county  of  Suffolky  the  sum  of  0/.,  for  his  tithe  of  milk  and  calves,  arising  in  the 
parish  of  Glemafordy  and  due  to  the  lessee,  together  with  his  costs  and  charges. 
Jeffreys  was  duly  summoned  to  answer  the  complaint  of  the  lessee,  and  appeared 
before  the  justices,  but  offered  no  evidence  of  a  modue.  The  sessions,  on  appeal, 
confirmed  the  order,  subject  to  the  opinion  of  the  court  upon  the  following  case : 
The  respondent  having  proved  the  notice,  summons,  and  order,  and  his  tide 
as  lessee,  and  that  the  value  of  the  tithe  was  of  the  amount  demanded;  the 
appellant  claimed  to  be  exempted  from  the  payment  of  the  tithe,  insisting  that 
it  was  covered  by  a  modus,  and  he  tendered  evidence  to  prove  the  existence  of 
such  a  modus.  The  court  rejected  the  evidence,  being  of  opinion  that  they  had 
no  power  to  try  the  question. 
^B051       ^Cooper,  in  support  of  the  order  of  sessions.     The  decision  in  this 

-^  case  was  right.  First,  because  the  7 d^ 8  fV,Z,  c.  6,t  did notgive  to  the 
*B061  ju^^^<^^  ^^  sessions  *any  power  to  try  a  question  of  modtis.    And, 

^  sepondly.  The  party  could  not  set  up  a  modus  before  the  justices  at  ses- 
sions, not  having  mentioned  it  when  before  the  justices  who  made  the  original 
order.  The  8th  section  of  this  statute  is  imperative  on  the  justices,  and  takes 
away  their  power  as  soon  as  a  question  of  modus  is  raised.  There  is  nothing 
in  this  construction  inconsistent  with  the  7th  section.  That,  indeed,  impliedly 
8a3r8,  that  the  justices  may  decide  questions  of  title,  subject  to  the  review  of 

t  By  the  first  section  of  that  atatute,  it  is  enacted,  "  that  all  persons  shall  well  and  truly  aet  out 
and  pay  the  small  tithes,  and  compoaitiona  and  agreements  for  the  same,  with  all  offerings, 
oblations,  and  obventiona.  to  the  aeveral  rectors,  vicars,  and  other  peraona  to  whom  they  are 
due,  in  their  aeveral  parianea,  according  to  the  righta,  cuatoma,  and  preacriptiona  commonly 
used  within  the  said  parishes  respectively ;  and  itaiiy  persons  subtract  or  withdraw,  or  any- 
waya  fail  ia  the  tTuej>avment  of  such  smtill  tithes,  &.C.,  by  the  space  of  twenty  days  at  most 
after  demand  thereof,  the  person  to  whom  the  same  shall  be  due  may  make  his  complaint  in 
writing  to  two  or  more  juatioea  of  the  peace  within  the  oountv,  and  where  the  aame  ahall  grow 
due,  (neither  of  which  justices  is  to  be  the  patron  of  the  church  or  chapel  whence  the  said  tithes 
arise,  nor  anyways  interested  in  such  tithes.'*)  The  seventh  section  enacts,  "  that  any  person 
finding  himself  aggrieved  by  any  judgment  to  be  given  by  any  two  justices  of  the  peace, 
may  appeal  to  the  next  general  quarter  sessions,  and  the  juatioea  there  present,  or  the 
major  part  of  them,  ahall  proceed  finally  to  hear  and  determine  the  matter,  and  to  reverse 
the  said  judgment  given  by  the  first  two  justices  if  thev  shall  see  cause,  &c. ;  and  if  the 
jnatice  eoall  find  cauae  to  confirm  the  judgment,  they  shall  then  decree  the  same  by  order  of 
I,  and  ahall  also  proceed  to  give  such  costs  againat  the  appellant,  to  be  levied  by 


distreaa,  and  aale  of  his  goods  and  chattels,  as  to  them  shall  seem  just  and  reaaonable ;  and 
no  prooeedinga  or  judgment  had  or  to  be  had  by  virtue  of  this  act,  ahall  be  removed  or  super* 


tices  of  the  peace  to  whom  such  complaint  is  made,  insist  upon  any  prescription,  composition, 
or  noduM  deeimandi,  agreement  or  title,  whereby  he  ou){ht  to  be  fieed  nom  payment  of  the  aaid 
tithes,  &^.,  in  queation,  and  deliver  the  aame  m  wriung  to  the  said  justices  of  the  peace  sub- 
scribed by  him,  and  ahall  then  give  to  the  party  conkpUuiiing  reasonable  and  aufiicient  security 
to  the  satisfaction  of  the  said  justices  to  pay  all  such  costs  and  damages  as,  upon  a  trial  at  law 
to  be  had  for  that  purpose  in  any  of  hia  majesty's  courts  having  cognizance  of  that  matter,  ahall 
be  given  against  him  in  case  the  said  prsacriptira,  compoaition,  or  aiMliis  ileeiaiaiidt  ahsJl  not 
upon  the  eaid  trial  be  allowed ;  that,  in  that  case,  the  said  justices  of  the  peace  ahall  forbear  to 
give  any  judement  in  the  matter,  and  that  then,  and  in  such  case,  the  peraon  or  peraona  ao 
coiBplaiiiitsg  ahall  be  at  liberty  to  prosecute  such  person  or  persona  for  their  said  subtraction  in 
any  other  court  or  oourtt  whatsoever  where  he  might  have  sued  befofe  the  making  of  this  act. 
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this  court;  but  it  does  not  say  that  a  certiorari  shall  be  granted  where  there  is 
a  question  of  modus.  The  title  may  come  in  question,  although  there  be  no 
dispute  about  a  modus  $  and,  indeed,  the  person  entitled  to  the  tithe  would  be 
entitled  to  the  sum  payable  by  the  modus.  The  7th  and  8th  sections  are,  there- 
fore, applicable  to  different  cases,  and  will  not  be  inconsistent  with  each  other, 
if  the  8th  be  considered  as  compulsory  on  the  justices.  But,  secondly,  a  party 
would  be  bis  veztUus^  if  the  person  against  whom  the  remedy  is  sought  might 
set  up  one  defence  before  the  two  justices,  and  a  totally  different  and  new 
one  upon  appeal.  Upon  principle,  certainly,  he  can  have  no  such  right;  and 
Bex  V.  Justices  of  Suffolk,  I  B,  ^  ^,  640  is  expressly  in  point.  The  justices 
sessions  were,  therefore,  correct  in  rejecting  the  evidence  of  modus;  and,  in 
the  absence  of  that,  there  is  nothing  to  impeach  the  original  order  of  the 
two  justices. 

Storks,  contra.  The  1st  clause  of  the  act  in  question  gives  the  justices 
power  to  act  where  rights,  customs,  and  prescription  are  in  question ;  now 
custom  and  ^prescription  are  particularly  applicable  to  modus.  Then  rmfngy 
the  seventh  clause  gives  a  certiorari  in  cases  where  the  title  is  in  ques-  ^ 
tion.  Now  where  a  modus  is  set  up,  the  title  to  the  tithe  is  certainly  in  ques- 
tion. The  only  question  is  upon  the  8th  section.  In  that  there  are  no  words 
of  restriction ;  and  if  there  were,  it  would  nullify  all  the  preceding  part  of  the 
act;  for  in  every  case  the  jurisdiction  of  the  justices  might  be  ousted  by  some 
pretended  modus,  and  the  party  applying  to  the  justices  might  still  be  deprived 
of  his  summary  remedy,  even  aAer  having  obtained  the  judgment  of  a  superior 
court  in  his  favor  on  the  question  of  modus.  The  only  way  of  putting  a  sen- 
sible conBtnicti(Mi  upon  the  whole  act  is  to  say,  that  the  magistrates  below  have 
authority  to  try  all  questions  as  to  the  tithes,  subject  to  the  right  of  removing 
them  into  this  Court.  With  respect  to  the  second  point  taken  on  the  other  side, 
there  is  no  analogy  between  the  case  cited  and  this.  The  present  rather  resem- 
bles Bex  V.  Commissioners  of  Appeal  in  JSxcise,  B  M.  ^  S,  133,  where  it  was 
decided,  that  the  eommissioners  were  bound  to  hear  evidence  on  the  appeal 
which  had  not  been  brought  forward  at  the  original  hearing. 

Abbott,  C.J.  As  at  present  advised,  I  am  disposed  to  think  that  by  modus 
in  this  statute,  something  different  from  title  is  meant  And  as  the  word  modus 
is  not  -to  be  found  in  the  7th  section,  which  relates  to  the  certiorari,  I  think 
that  the  writ  ought  not  to  have  issued.  I  am  also  disposed  to  think,  that  the 
8th  section  is  compulsory ;.  that  the  party  relying  upon  a  modus  shall  set 
*it  up  in  the  manner  thereby  directed.  The  act  was  intended  to  apply  r^gQo 
where  there  was  no  question  of  law  as  to  the  right  to  the  tithe ;  that  in  ^ 
such  cases  the  party  entitled  might  have  a  cheap  remedy,  which  could  not  be 
injurious  to  the  party  from  whom  the  tithe  is  due.  If  the  8th  section  be  not 
compulsory,  this  consequence  will  follow,  that  the  party  called  upon  to  pay, 
may,  at  his  will  and  pleasure,  leave  the  question  of  modus  to  be  tried  by  the 
justices,  or  may  withdraw  it  from  their  consideration ;  whereas  the  other  side 
can  have  no  such  option.  This,  however,  is  a  point  of  great  consequence,  and 
I  should  have  wished  for  more  time  to  consider  it,  if  our  judgment  proceeded 
upon  that  ground.  But,  upon  the  other  point  I  entertain  no  doubt.  If  it  was 
originally  me  intention  of  the  party  to  set  up  a  modus,  he  should  have  stated 
that  before  the  two  justices.  In  making  a  claim  of  tithes,  the  party  would 
come  prepared  to  show  the  occupation  of  land  by  the  party  refusing  to  pay, 
and  that  titheable  matter  was  produced.  A  question  of  modus  is  something 
quite  distinct  from  that  which  the  party  daimirtf  would  come  prepared  to  prove. 
If,  therefore,  the  modus  was  not  set  up  in  the  nrst  instance,  the  justices  at  ses- 
sions might  exercise  their  discretion  as  to  receiving  or  rejecting  evidence  of  it 
The  claimant  might  otherwise  be  taken  by  surprise,  and  the  defendant  would 
obtain  a  very  un&ir  advantage. 

Batlbt,  J.     My  opinion  is  founded  upon  the  last  point    The  justices  at 
sessions  had  a  right  to  exercise  their  discretion  as  to  receiving  or  rejecting  the 
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eridence  of  mocfuf,  and  I  think  tkat  they  came  to  a  proper  eondasion  on  that 
poin^  The  party  had  a  right  of  appeal  against  the  decision  of  the  two  justices 
^fiOfil  ^?^^  ^h®  evidence  *laid  before  them.  It  does  not  appear  that  the  appel- 
■^  lant  gave  any  notice  of  the  grounds  of  his  appeal ;  and,  in  the  absence 
of  any  such  notice^  and  of  any  mention  of  Uie  modus  in  the  first  instance, 
beibre  the  two  justices,  I  think  that  the  justices  at  sessions  exeicised  a  sound 
discretion  when  they  rejected  the  eridence  tendered. 

Order  of  sessions  affirmed. 


The  KING  v.  DEVONSHIRE. 
SAME  V.  HUMPHREY  WILLYAMS. 

Where  the  charter  of  a  oerporation  provided  that,  *'  when  any  one  or  cnon  of  fhe€eBi<a1  bur- 
gesaes  for  the  lime  being  should  die,  or  dwell  withoet  the  borough,  or  be  removea  from  his 
eflice,  it  should  be  lawful  to  the  other  capital  burgesses  ot  that  time  aurvivimg  and  remainiHg, 
•r  He  greater  pert  tf  the  emmet  of  whom  the  mayor  was  to  be  one,  to  elect  another,  or  others  of 
the  bargeases  of  the  aaid  borough,  into  the  place  or  plaoea  of  the  capital  burgess  or  btirgessea 
eo  happening  to  die,  &c.  :**  Held,  that  a  majority  of  the  entire  body  of  capital  burgesses,  and 
not  merely  of  tboae  then  «xisting,  must  be,  present  to  make  a  good  election  under  that 
ciauae, 

Infork&tion,  in  the  nature  of  ^tte  warranto^  calling  npon  the  defendant,  Ih' 
WHsfUre,  to  show  by  what  attthority  he  claimed  to  have  and  exercise  the  office 
of  capital  bnrgess  of  the  borough  of  TVuro.  The  plea  set  out  various  parts  of 
a  ciiarter  granted  by  Queen  Elizabeth  relating  to  the  constitution  of  the  corpo* 
ration,  and  the  election  of  the  mayor,  aldisrmen,  steward,  capital  burgesses,  and 
recorder,  (which  it  is  unnecessary  to  insert  here,  as  they  are  fully  stated  in  the 
judgment  delivered  by  the  Lord  Chief  Justice,^  and  then  averred  that  /. «/.,  a 
capital  bui^gess  of  the  said  borough,  died,  and  tnat  the  mayor  and  the  major  part 
of  the  capital  burgesses,  aurvimngand  reniaining  ai  the  tttne  cfthe  death  of  the 
eaid  /.  •/.,  didy  met  and  elected  him  (Devonshire)  to  the  office.  Replication, 
^Sion  '^^^^  ^  mayor  and  eleven  ^capital  burgesses,  and  no  more,  were  pre- 
-^  sent  at  the  said  meeting.  lOthly,  That  by  the  charter  two  aldermen 
were  required  to  be  present  at  all  elections  of  officers  ;  and  that  two  were  not 
present  at  the  time  of  tho  supposed  election  of  the  defendant.  This  replication 
set  out  parts  of  the  charter  relating  to  the  election  of  a  recorder,  upon  the  death 
or  a  motion  of  any  person  filling  that  office ;  and  also  the  mode  of  electing  a  coro- 
ner and  constables.  (These  were  fully  stated  in  the  judgment  of  the  court) 
Demurrer  and  joinder.  The  pleadings  in  Rex  v.  WiUiams  were  the  same, 
except  tiiat  the  election  of  the  defendant  was  alleged  to  have  been  made  by  the 
mayor  and  the  major  part  of  the  capital  burgesses  surviving  and  remaining  at 
the  time  of  the  election. 

The  case  was  aigued  in  Hilary  term,  1822,  and  again  in  this  term. 

7\ndalf  in  support  of  the  demurrer,  contended,  first.  That,  under  the  words 
of  this  charter,  it  was  not  necessary  that  a  majority  of  the  whole  body  of  capital 
burgesses  should  attend.  The  words  surviving  and  remaining  distinguish  this 
from  Hex  t.  BeUringer^  4  7\  /?.  810,  and  all  that  class  of  cases;  and  Rex  v. 
Hoytt^  6  7*.  J?.  430,  shows  that  the  election  was  a  good  one,  as  a  majority  of 
the  existing  body  did  attend.  The  mayor,  being  one  of  the  capital  buigesses, 
the  whole  number  besides  him  would  be  twenty-three.  Rex  v.  TAom/dn,  4  East. 
294;  and,  therefore,  when  •/.  /.  died,  the  mayor  and  eleven  capital  burgesses, 
whom  the  replication  admits  to  have  been  present  at  the  meeting,  would  be  a 
*61  V\  °^i^^^  ^^  ^  existing  body.  ^Secondly,  the  words  of  the  charter, 
J  lequiring  two  aldermen  to  attend  at  the  election  of  officers,  do  not  apply 
to  this  case.    A  ea^tal  buigess  is  one  of  the  corporation  itself,  and  not  an  officer 
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within  the  meaning  of  that  clause.  The  dause  directing  his  election  does  not 
in  terms  require  the  attendance  of  the  aldermen ;  but  the  clause  as  to  the  elec- 
tion of  recorder  does  expressly  make  their  presence  necessary. 

Cross,  contra,  contended,  that,  according  to  the  principal  laid  down  in  Rex  v. 
BtUringtr,  4  71  7?.  810,  recognized  and  confirmed  in  Rex  v.  Miller,  6  71  R, 
268,  Rex  v.  Morris,  4  East,  17,  and  Rex  v.  Bower,  ante,  142,  where  an 
election  is  to  be  made  by  a  definite  body  in  a  corporation,  the  greater  part  of 
that  entire  body  must  attend,  notwithstanding  the  introduction  of  the  words  for 
the  time  being,  or  others  of  the  like  import.  The  words  surviving  arid  remain' 
ing,  in  this  charter,  are  manifestly  used  in  the  same  sense  asybr  the  time  beings 
for  those  expressions  are  indiscriminately  introduced  into  various  parts  of  the 
charter.  Secondly,  Capital  burgesses  are  within  the  meaning  of  the  word  offieers, 
so  as  to  make  the  presence  of  two  aldermen  necessary  at  the  election.  The 
word  office  is  applied  to  capital  burgesses  throughout  the  charter. 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Abbott,  C.  J.  By  the  pleadings  in  these  cases,  it  a]^ars  that  there  are  in 
the  borough  of  Truro,  a  mayor,  a  certain  definite  number  of  capital  burgesses, 
and  four  *aldermen,  being  part  of  that  number  of  capital  burgesses,  what-  p^^.  ^ 
ever  that  number  ought  to  be.  That  upon  a  vacancy,  occasioned  by  ^ 
the  death  of  one  of  the  capital  buigesses,  the  defendant  was  elected  at  an 
assembly,  consisting  of  the  mayor  and  eleven  capital  burgesses.  In  one  of  the 
cases  it  is  alleged,  that  this  number  of  eleven  was  a  majority  of  the  whole 
number  of  capital  buigesses,  who  were  surviving  and  remaining  at  the  time  of 
the  happening  of  the  vacancy,  which  the  defendant  was  elected  to  supply :  and 
in  the  other  of  the  two  cases  it  is  alleged  that  this  number  of  eleven  was  a  ma- 
jority of  the  whole  number  who  were  surviving  and  remaining  at  the  time  of 
the  defendunt's  election.  It  further  appears,  that  in  fact  there  were  not  among 
those  eleven  capital  burgesses  any  two  who  were  also  aldermen  of  the  borough. 
There  may  be  a  doubt,  whether  the  number  of  capital  burgesses  in  tliis  borough 
ought  to  be  twenty-four,  including  and  reckoning  the  mayor  as  one  of  the 
twenty-four ;  or,  whether  it  ought  to  be  twenty-four  exclusive  of  the  mayor, 
and,  therefore,  making,  with  him,  the  number  of  twenty-five;  but  this  point  is 
not  material  to  the  present  cases.  In  these  cases  two  questions  of  law  have 
arisen ;  first.  Whether  it  be  necessary  that  an  assembly  for  the  election  of  a 
capital  burgess  should  consist  of  such  a  number  of  persons,  including  the  mayor, 
as  will  be  more  than  half  the  number  of  twenty-five  or  twenty-four,  or,  not  in- 
cluding the  mayor,  will  be  more  than  half  the  number  twenty-four  or  twenty- 
three  ;  for  if  a  majority,  according  to  either  of  these  reckonings,  be  necessary, 
then  the  number  of  persons  assembled,  being  twelve  only,  including  the  mayor, 
was  insufiicient.  The  decision  in  the  case  *of  The  King  v.  Thornton^  r*a\  *} 
4  East,  294,  is  not  an  authority  for  the  present  case ;  and  it  is  not  neces-  ^ 
sary  to  consider  whether  the  construction  which  the  court  appear  to  have  been 
inclined  to  put  upon  the  charter  of  Nottingham,  in  that  case,  as  to  tlie  requisite 
number  of  aldermen,  be  or  be  not  correct;  though  it  may  be  proper  to  observe, 
that  the  provisions  of  that  charter,  as  they  regard  a  point  of  this  kind,  are  mate- 
rially different  from  the  charter  of  TVuro. 

Secondly,  whether  it  be  necessary  that  of  the  persons  assembled,  what- 
ever their  number  ought  to  be,  there  should  be  at  least  two  in  whom  the  office 
of  alderman  is  united  with  the  office  of  capital  burgess;  for  if  this  be  neces- 
sary, then  the  assembly,  however  sufficient  in  point  of  number,  was  incompetent 
in  regard  to  the  official  character  of  the  persons  of  whom  that  number  was 
Cvomposed. 

This  is  the  case  of  a  borough  constituted  under  an  existing  charter  of  the 
crown,  which  is  set  forth  in  the  pleadings ;  and,  therefore,  each  of  these  two 
questions  is  to  be  answered  and  resolved  by  the  language  of  the  charter;  and, 
upon  consideration  of  the  charter,  we  are  of  opinion,  that  the  assembly  at  which 
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the  defendant  was  elected  was  insufficient  in  point  of  number;  and  it  is,  there- 
fore, unnecessary  to  give  any  opinion  on  the  second  question. 

The  number  present  was  not  a  majority,  according  to  either  of  the  methods 
of  reckoning  before  mentioned,  and  it  has,  therefore,  been  argued,  that,  accord- 
ing to  this  particular  charter,  it  is  not  necessary  that  the  assembly  should  con- 
*6141  ^^^  ^^  ^^^^  ^  majority;  but  that,  according  *to  the  allegations  in  one  of 
-*  the  cases,  it  is  sufficient  if  the  assembly  consist  of  such  a  number  of 
capital  burgesses  as  will  constitute  a  majority  of  the  whole  number  of  capital 
burgesses,  who,  at  the  time  of  the  vacancy  occurring,  may  happen  to  be  8ui> 
viving  and  remaining ;  and  that,  and  according  to  the  allegations  in  the  other  case, 
it  is  sufficient,  if  the  assembly  consist  of  a  majority  of  the  whole  number,  who, 
at  the  time  of  assembling,  may  happen  to  be  surviving  and  remaining. 

Now  it  has  been  decided,  in  the  case  of  TTie  King  v.  BeUrmger^  4  T.  R, 
810,  and  others  quoted  at  the  bar,  that  where,  by  the  provisions  of  any  charter, 
an  election  is  to  be  made  by  a  body  consisting  of  a  definite  number  (as  distin- 
guished from  a  body  consisting  of  an  indefinite  number)  for  the  time  being  oi 
the  major  part  of  them,  as  of  a  mayor  and  alderman,  mayor  and  capital  bur- 
gesses, mayor,  aldermen,  and  capital  burgesses  for  the  time  being  (or  the  like) 
or  the  greater  part  of  them,  a  good  elective  assembly  cannot  be  had  without  the 
presence  of  such  a  number  of  persons  as  will  constitute  a  majority  of  the  entire 
definite  number,  although  the  number  present  may  constitute  a  majority  of  so 
many  of  the  entire  number  as  may  happen  at  the  time  to  be  surviving  and  exist- 
ing.   From  the  time  of  the  decision  of  the  case  of  Rex  v.  Bellringer,  this  has 
been  taken  as  a  general  and  established  rule  of  corporation  law ;  and  it  appears 
by  the  report  to  have  been  so  understood  and  considered  before  that  time. 
The  reason  of  the  rule  I  take  to  be  this ;  where  the  crown  has  by  its  charter 
constituted  a  corporate  body,  or  any  integral  part  of  a  corporate  body  (if  as 
*6151  ^^"^  ^®  whole  corporation  consists  of  several  *parts)  composed  of  a 
^  certain  defined  and  specified  number  of  individuals,  and  has  by  the 
same  charter  given  certain  powers  and  authorities  to  a  body  so  constituted,  and 
has  ordained  a  method  of  supplying  vacancies  from  time  to  time,  so  as  to  give 
perpetual  existence  to  the  body,  notwithstanding  the  necessary  failure  of  its 
individual  members :  it  cannot  be  supposed  that  the  crown  intended  that  the 
powers  and  authorities  so  given  to  a  body  consisting  of  such  a  defined  number 
of  persons,  should  be  exercised  by  a  much  smaller  number,  as  by  only  two  or 
three,  or  that  the  individuals  composing  the  body  should  at  their  pleasure  in* 
crease  their  personal  infiuence  and  authority,  by  suffering  a  gradual  diminution 
of  their  number,  and  forbearing  to  exercise  the  power  of  renovation  and  supply, 
for  which  a  method  has  been  ordained.     If  you  extract  from  a  charter  a  single 
sentence  expressed  in  the  words  that  I  have  mentioned,  as  for  Instance,  *«  It 
shall  and  may  be  lawful  for  the  mayor  and  aldermen  of  the  said  city  for  the  time 
being,  or  the  greater  part  of  them,"  from  time  to  time  to  make  an  election  of  an 
officer,  or  do  any  other  act,  and  look  at  the  sentence  so  extracted,  singly  and 
by  itself,  it  may  stand  doubtful,  whether  the  words,  *<or  the  greater  part  of 
them,''  ought,  in  construction,  to  be  referred  to  the  first  part  of  the  sentence, 
that  is,  to  ihe  words,  **the  mayor  and  aldermen  of  the  said  city,"  so  as  to  denote 
the  greater  part  of  that  number  of  individuals,  whereof  the  mayor  and  aldermen 
originally  consisted;  or  whether  they  ought,  in  construction,  to  be  referred  to 
the  whole  of  the  preceding  words,  that  is,  <*  the  mayor  and  aldermen  of  the  said 
city  for  the  time  being,"  so  as  to  denote  only  the  mater  part  of  the  number 
*6161  ^^  individuals  whereof  the  body  of  mayor  and  aldermen  may  happen  *at 
^  the  particular  time  to  consbt.    But  if,  instead  of  extracting  such  a  sen- 
tence from  the  charter,  and  viewing  it  singly  and  by  itself,  you  look  at  it  in 
context  and  conjunction  with  the  whole  instrument,  as  most  undoubtedly  you 
ought  to  do,  the  doubt  is  cleared  up,  by  the  manifest  intention  of  the  crown  and 
by  the  departure  from  that  intention  that  must  necessarily  ensue,  if  you  give  to 
two  or  three  persons  the  authority  originally  given  to  twelve  or  twenty-four. 
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A  rule  80  reasooable  having  been  established,  it  is,  in  oar  opinion,  incumbent 
upon  the  Court  to  abide  by  and  enforce  it,  and  for  the  prevention  of  litigation,  to 
extend  rather  than  to  narrow  it,  and  on  no  account  to  depart  from  it,  unless  the 
language  of  a  particular  charter,  or  a  long  usage,  leading  to  the  presumption  of  a 
charter  so  expressed,  be  such  as  to  conduce  plainly  to  a  diflferont  exposition. 
And  this  brings  me  to  the  consideration  of  the  language  of  the  particular 
charter  of  TVtiro,  as  set  fiHth  upon  the  record  in  these  causes.  The  charter 
is  set  out  partly  in  the  plea  and  partly  in  the  replication,  and,  tfierefore, 
we  have  not  so  ready  and  commodious  a  view  of  it,  as  we  should  have  if 
the  whole  had  been  set  out  at  once,  and  in  the  older  of  the  originaL  But  I 
think  we  have  %  sufficient  knowledge  of  its  oonlents  for  the  purpose  of  a 
judgment,  on  the  points  before  us.  The  charter  begins  by  ordaining  that 
the  borough  shdl  be  a  free  borough,  and  that  from  thenceforth  forever 
there  shall  be  a  body  politic  and  corporate  by  the  name  therein  mentioned; 
and  that,  from  thenceforth  for  ever,  there  shall  be  in  the  borough  twenty- 
four  of  the  more  honest  and  discreet  inhabitants,  who  shall  be  belping  and 
assisting  to  the  mayor  in  all  causes  and  matters  touching  the  borough.  A 
certain  individual  is  afterwards  named  to  be  the  first  mayor,  and  twenty-four 
*^otfaer  individuals  are  afrerwards  named  to  be  the  first  cajntal  burgesses  rMi« 
and  counsellors ;  and  there  is  a  method  appointed  for  supplying  vacan-  ^ 
cies,  and  certain  powers  are  vested  in  the  mayor  and  capital  buigesses.  So 
that  the  intention  of  the  crown  to  maintain  forever  a  body  consisting  of  twenty- 
four  individuals,  to  exercise  the  powers  given  by  the  charter,  is  clear  and  mani- 
fest. The  charter  contains  two  clauses  for  supplying  vacancies  in  the  number 
of  the  capital  burgesses.  The  first  is  general,  applying  to  all  cases  of  vacancy, 
whether  by  death  or  removaL  The  second  is  confined  to  cases  of  vacancy 
occasioned  by  removal.  The  vacancy  upon  which  the  defendant  was  elected 
was  occasioned  by  death,  and  hit  election  is,  therefore,  under  the  first  of  the  two 
clauses,  which  Is  as  follows:  *«And  the  said  queen,  by  her  letters  patent,  for 
herself,  her  heirs,  and  successors,  did  will  and  grant  to  the  aforesaid  mayor  and 
capital  burgesses  of  the  borough  aforesaid,  and  their  successors,  that  when  and 
so  often  as  it  should  happen,  that  any  one  or  more  of  the  aforesaid  twenty-four 
capital  buigesses  or  counsellors  of  the  same  borough  for  the  time  being  should 
die  or  dweU  without  the  aforesaid  borough,  or  should  be  for  any  cause  removed 
from  his  ofiice  of  capital  burgess  aforesaid ;  that  then,  and  so  often,  it  should 
and  might  be  lawful  to  the  other  capital  buigesses  of  die  aforesaid  borough  at 
that  time  surviving  or  remaining,  or  the  greater  part  of  the  same,  of  whom  the 
said  queen  was  wUUng  that  the  mayor  for  the  time  being  should  be  one,  to  elect, 
nominate,  and  prefer  another  or  others  of  the  buigesses  of  the  borough  afore- 
said into  the  place  or  places  of  him  or  them,  the  same  capital  burgess  or  coun- 
sellor,  capital  burgesses  or  counseUors,  so  happening  to  die  or  be  removed;  and 
that  he  or  they  so  ^elected  and  preferred,  having  first  taken  a  corporal  r«aiQ 
oath  before  the  mayor  of  the  borough  aforesaid  for  the  time  being,  should  ^ 
be  of  the  number  of  the  aforesaid  twenty-four  capital  buigesses  and  counsellon, 
and  that  so  often  as  the  case  should  happen."  Upon  this  clause  it  has  been 
contended  on  the  part  of  the  defendant,  that  the  words,  ««at  that  time  sunriviog 
or  remaining,  or  the  greater  part  of  die  same,"  denote  plainly  that  the  choice 
may  be  made  at  an  assembly  consisting  of  a  majority  of  the  nunAber  actually 
surviving  and  remaining  at  the  time  of  the  vacancy  in  one  of  the  cases,  and  at 
the  time  of  assembling  in  the  other,  although  less  than  a  majority  of  the  entire 
definite  number  when  full  and  complete;  and  diat  the  insertion  of  these  words 
distinguishes  the  present  case  firom  all  those  to  which  I  have  alluded,  wherein 
the  words  were,  **for  the  time  being." 

On  the  odier  hand  it  has  been  contended  on  the  part  of  the  crown,  that  these 
words,  ^then  ntrviving  and  remauung^^  are  precisely  of  the  same  import  and 
meaning  as  the  other  words  for  ike  hme  beigigf  and  we  are  <tf  that  opiniou. 
l^his  charter,  like  all  odier  instnunenls,  may  be  best  expounded  by  itself.    No 
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itMon  can  be  aMigned  lor  anowniff  a  capital  boigma  to  be  ehoeea  by  a  less 
namber  of  peraoniy  than  ia  reqiiirea  for  the  choice  of  a  mayor,  alderman,  steward 
of  the  court,  oonwer,  or  conetable,  each  of  whom  is  to  be  chosen  by  the  same 
body;  and  if  diera  be  tto  reason  whereon  to  found  a  distinction,  a  distinction 
ought  not  to  be  made  without  words  plainly  denoting  that  a  difference  was 
intended.  The  office  of  alderman  is,  in  dns  corporation,  an  annual  office ;  and 
by  the  charter,  the  aldermen  are  to  be  chosen  yearly  out  of  the  twenty-four 
'Bldl  ^^^^  bumsses  by  the  nugor  part  of  the  same  twenty*four  capital  *bur- 
•^  gesses.  Tile  elanse  appointing  the  choice  of  mayor  is  this,  •«  The  mayor 
and  capital  burgesses  for  the  time  being,  or  die  mater  part  of  them  from  time 
to  time,  shall  have  power  yeaiiy,  on  die  9th  of  ^o6er,  of  nominalinff,  and  shall 
and  may  nominaie  one  man,  being  an  alderman,  before  the  other  alonrmen  and 
capital  burgesses  of  the  borough  ttien  and  there  present,  to  be  the  mayor  for  one 
year  then  next  following."  The  cianses  for  electing  a  coroner  and  constables 
are  precisely  of  die  same  import  as  this  for  the  election  of  mayor.  The  clause  for 
appointing  a  steward  of  the  court  is  to  this  effect  The  mayor  and  capital  bur- 
gesses or  the  major  part  ef  them,  (without  the  words  far  the  time  beings)  of 
whom  the  mayor  for  the  time  being  to  be  one,  from  time  to  time,  whenerer  it 
shall  please  the  mayor  and  capital  buigesses,  or  the  major  part  of  them,  shall 
have  authority  to  nominate  a  person  learned  in  the  htw  to  be  the  steward  of  the 
court  of  the  borough.  These  five  elections  must  therefore,  according  to  the 
decisions  referred  to,  be  made  at  an  assemUy  consisting  of  a  majority  of  tlie 
entire  definite  body. 

The  only  other  officers  of  whom  the  election  is  specially  diieeted  by  the 
charter,  are  the  recorder  and  the  capital  burgesses.  The  charter  contains  two 
dauses  as  to  each  of  those  elections,  and  (which  is  Tery  remarkable)  with  a 
similar  variation  of  phrase  as  to  each.  No  person  appears  to  be  named  to  the 
office  of  recorder  in  the  charter.  The  first  elanse  for  the  election  of  diat  officer 
is  to  this  effect.  The  mayor,  aldermen,  and  capital  burgesses,  or  the  greater 
part  of  them  for  the  Hme  being,  from  time  to  time,  as  and  when  it  shall  be 
necessary,  may  and  shall  have  power  whensoever,  and  as  often  as  it  shall  please 
*fi201  ^^*  ^  ^  greater  part  of  ^them,  to  elect  a  fit  person  to  be  recorder,  to 
J  execute  the  office  of  recorder  as  fong  as  he  shall  conduct  himself  well  in 
the  said  office.  This  clause  is  apparendy  sufficient  to  provide  for  the  election, 
not  merely  of  a  first  recorder,  but  of  a  succession  of  recorders,  and  an  election 
nnder  this  clause  must,  according  to  the  decisions,  be  made  at  an  assembly  con- 
sisting of  the  majority  of  the  entire  number ;  unless  it  shall  be  held,  that  a 
different  construction  is  to  prevail,  if  the  words  **for  the  time  beii^**  happen  to 
follow  the  words,  <«  or  the  greater  part  of  tfiem;"  from  that  which  has  been 
given,  where  the  words  *'for  the  time  being"  preceeded  the  words,  **or  the 
greater  part  of  diem,"  which  would  introduce  a  subtile  distinction  never  con- 
templated by  the  crown,  or  by  those  who  have  been  entrusted  with  the  framing 
of  corporation  charters,  who  have  placed  these  words  sometimes  in  one  order 
and  sometimes  in  another. 

There  is,  however,  another  clause  directmg  the  election  of  a  recorder  in  die 
cases  of  the  deadi  or  removal  of  that  officer;  and  that  clause  is  to  this  effect: 
that  when  and  so  often  as  it  shall  happen  that  the  recorder  shall  die,  or  be 
removed  ftrom  his  office,  then  and  so  often  it  shall  be  lawful  for  the  mayor  and 
capital  buigesses  of  the  borongh  then  eurviving  and  remaining,  or  the  greater  part 
of  them,  (of  whom  the  mayor  to  be  one,)  anodier  discreet  man  in  the  place  of  him 
so  happening  to  die  or  be  removed,  to  elect  and  prefer.  Now,  as  no  sufficient 
reason  has  &en  given,  or  can  be,  for  a  variation  in  the  constitution  of  the  elective 
assembly  hi  this  case  of  a  recorder,  even  supposing  the  first  clause  to  be  confined  to 
die  election  of  the  first  recorder,  it  may  be  conduded  that  tlie  sense  is  the  same 
•Olll  ^^<>"8^  *^^  phrase  be  Taried.  Then,  as  to  capital  burvesses,  which  is 
J  the  office  in  question,  diere  is,  in  addition  to  the  ^neral  clause  that  I  have 
already  quoted,  another  chmse,  confined  to  a  choice  in  case  of  vacancy  by  a 
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motion,  which  is  to  this  effect  The  mayor  and  biu^gesses  f  that  is,  the  corpo- 
ration generally,)  shall  have  power  by  the  common  comicil,  (that  is,  the  mayor 
and  capital  burgesses,)  or  by  the  greater  part  of  them,  (without  the  words  for 
the  time  being,)  any  one  or  more  of  the  capital  buigesses  for  the  time  being, 
for  any  cause  to  them  or  the  greater  part  of  them  seeming  reasonable,  from  his 
office  of  capital  buigess  to  remove,  and  in  the  place  or  places  of  such  capital 
burgess  or  burgesses  any  one  or  more  of  the  buigesses  and  inhabitants  of  the 
said  borough  to  elect  and  prefer ;  and  this  when  and  so  often  as  it  shall  happen,  or 
to  the  mayor  and  capital  buigesses,  or  the  greater  part  of  them,  for  the  time 
being,  it  shall  seem  convenient,  necessary,  or  fitting.  According  to  this  clause, 
if  it  stood  alone,  the  election  to  supply  a  vacancy  occasioned  by  amotion  must, 
for  the  reasons  before  given,  be  by  a  majority  of  the  entire  definite  number. 
And  as  there  can  be  no  reason  assigned  for  a  variation  in  the  constitution  of  the 
elective  assembly  in  the  cases  of  vacancy  by  death  and  by  amotion,  and  as 
each  of  the  two  clauses  provides  for  an  election  in  the  case  of  vacancy  by  amo- 
tion, we  conclude  here  also,  that  the  sense  of  the  two  clauses  is  the  same, 
although  the  phrase  be  varied.  And  this  construction  gives  one  plain  and  uni- 
form rule  for  ail  the  elections  of  all  the  corporate  officers,  appointed  by  this 
charter  to  be  elected  by  the  same  body  of  mayor  and  capital  buigesses. 
Whereas  a  contrary  construction  would  introduce  a  different  mode  of  election 
to  different  offices,  though,  by  *the  same  class  of  electors,  would  allow  r*AA«> 
two  modes  of  election  to  the  office  of  recorder,  and  two  also  to  the  office  ^ 
of  capital  bumss,  on  a  vacancy  by  amotion,  and  would  leave  but  one  of  those 
modes  capab^  of  being  adopted  on  a  vacancy  by  death.  Now,  this  would  be 
so  useless,  and  so  likely  to  lead  to  errors  and  mistakes,  that  it  is  impossible 
to  suppose  it  can  have  been  intended  by  the  crown.  And  therefore,  as  there 
does  not  appear  any  manifest  intention  in  this  character  to  introduce  a  mode  of 
election  different  from  that  which  was  held  to  be  established  by  the  charter  in 
the  case  of  The  King  v.  BeUringer;  and  as  it  is  desirable  for  the  reasons 
already  given,  to  compel  the  members  of  a  definite  body  in  a  corporation  to 
keep  up  their  full  number;  and  as  nice  and  subtile  distinctions  upon  the  lan- 
guage of  instruments  of  the  same  general  nature  ought  to  be  discountenanced, 
we  are  of  opinion  that  the  elective  assembly  in  each  of  these  cases  was  defi- 
cient in  point  of  number;  and,  consequently,  that  judgment  ought  to  be  given 
for  the  crown. 

Jndgment  for  the  Crown. 


REX  V.  The  Justices  of  KENT. 

By  the  55  O.  9.  e.  66.  «.  2.,  when  a  footway,  &c.  is  diverted  by  an  order  of  jmiices,  thrae 
descriptioDs  of  notice  are  to  be  eiven,  and  the  order  ia  to  be  confirmed  and  enrolled  at  the 
quarter  aesaions  held  next  after  the  expiration  of  four  weeka  from  the  first  day  of  giving  sach 
notice :  Held,  that  the  computation  muat  be  made  from  the  firat  day  of  giving  ihat  dGscrip- 
tion  of  notice  which  ia  laat  publiahed:  Held  alao,  that  an  aaaent  to  the  turning  of  the  road. 
^iven  under  the  hand  and  aeal  of  ao  agent  of  the  party  through  whoae  ground  the  new  road 
la  to  paaa,  ia  inaufficient. 

By  an  order  of  two  justices,  bearing  date  the  20th  of  Dveember,  1821,  made 
under  the  55  O.  3.  c.  08.,  a  public  footway  in  the  parish  of  Eltham^  in  the 
coimty  of  *Jren/,  passing  through  the  hmds  of  E,  WUrreaa  and  fV.  r-^f^^ 
State,  was  diverteo,  and  as  the  new  footpath  also  passed  through  their  ^ 
lands,  the  old  one  was  given  to  them  in  exchange.  The  order  also  stated 
that  the  ownen  of  the  land,  through  which  the  new  footway  was  to  pass,  were 
eonsenting  thereto  in  the  manner  required  by  law.    Notices  were  pubUshed,  in 


623]. 


1  Barnewall  &  Cresswell.  363 


pursuance  of  the  second  section  of  55  O,  8.  c.  68,t  and  at  the  quarter  sessions 
holden  for  the  county,  on  the  17th  of  January  following,  the  order  was  con- 
firmed and  enrolled.  Upon  the  enrolment  it  appeared,  that  E.  Wtlgress^  for 
uaoAi  herself  *and  T,  BiekneUy  solicitor  for  fV,  Staee^  gave  their  assent, 
•^  under  hand  and  seal,  to  the  making  of  the  new  footway. 

A  rule  was  obtained  for  quashing  the  original  order,  and  also  the  order  of 
confirmation,  on  the  grounds,  that  the  assent  by  Bidtntll  for  S*act  was  insuffi- 
cient, and  that  the  confirmation  and  enrolment  did  not  take  place  at  the  sessions, 
pointed  out  by  the  second  section  of  the  55  G.  3.  e,  68. 

Scarlett^  F.  Pollock,  and  Sir  O.  Lewin,  showed  cause.  By  the  third  sec- 
tion of  the  act  in  question  an  appeal  is  given  to  any  person  grieved  by  such  an 
order  as  the  present  No  appeal,  however,  was  made  against  this  order;  it  is, 
therefore,  quite  immaterial  at  what  time  the  enrolment  took  place.  The  enrol- 
ment, however,  was  at  the  right  sessions ;  for  notice  was  affixed  on  the  old 
road  on  the  20th  of  December;  that  day  may,  therefore,  be  included  in  the  cal- 
culation, and  then  the  sessions  were  not  held  until  four  weeks  after  the  notice 
given.  But  even  supposing  the  enrolment  to  be  wrong,  it  is  merely  a  minis- 
terial act,  De  Ponthieu  v.  Pennyfeather,  5  Taunt.  634.  1  Marsh.  261.  S.  C. 
and  the  court  may  decide  that  to  be  void  without  quashing  the  original  order. 
Secondly,  The  want  of  consent  under  the  hand  and  seal  of  Staee  does  not 
appear  on  the  face  of  the  order;  and,  therefore,  the  Court  will  not  take 
notice  of  it. 

Abbott,  C.  J.  Upon  looking  at  this  act,  I  have  no  doubt  but  that  this  Court 
must  quash  the  order  of  sessions.  What  effect  that  will  have  upon  the  origi- 
nal order  is  a  different  question.  By  the  second  section,  notice  is  required  to 
be  given  in  three  modes ;  by  affixing  it  by  the  side  of  the  road ;  by  advertise- 
^6251  ^1^°^  ^n  ^  ^newspaper;  and  by  affixing  it  to  the  church  door.  It  then 
-^  proceeds :  ^  And  the  said  several  notices  having  been  so  published,  the 
said  order  shall,  at  the  quarter  sessions  which  shall  be  holden  within  the  limit 
where  the  highway,  bridleway,  or  footway,  so  diverted  and  turned  or  stopped 
up,  shall  lie,  next  afler  the  expiration  of  four  weeks  from  the  first  day  on  which 
such  notice  shall  have  been  published,  be  returned  to  the  clerk  of  the  peace,  ^c, 
and  shall,  at  such  quarter  sessions,  be  confirmed,  and,  by  the  clerk  of  the  peace, 
enrolled  amongst  the  records  of  the  court  of  quarter  sessions."  The  notice  can- 
not be  considered  as  given  until  it  has  been  published  once  in  each  of  the  modes 
required  by  the  act  The  computation  must,  therefore,  be  made  from  the  first 
day  on  which  that  description  of  notice  shall  be  given  which  is  last  published. 
Here,  four  weeks  had  not  elapsed  between  the  Sunday  on  which  notice  was 

t  By  that  section  it  it  enacted,  '*  that  when  it  shall  appear  upon  the  view  of  any  two  or  more 
jnstices  of  the  oeace,  that  any  public  highway  or  public  bridleway  or  footway  may  be  diverted 
so  as  to  make  tne  same  nearer  or  more  commodious  to  the  public,  and  the  owners  of  the  lands 
and  rroands  through  which  such  new  ht^^hway,  bridleway,  or  footway  so  proposed  to  be  miHle, 
shaUeoDsent  thereto  by  writing  under  his  or  their  hand  and  seal,  or  hands  and  seals,  it  shall 
sod  may  be  lawful,  by  order  ofsuch  instices  at  some  special  aessions,  to  divert  and  turn  and  to 
scop  up  such  footway,  See, :  provided  that,  in  the  several  cases  before-mentioned,  a  notice,  in 
the  form  or  to  the  effect  of  schedule  A,  (to  this  set  annexed,)  shall  be  affixed  in  legible  charac- 
ters at  the  place  and  by  the  side  of  the  said  highway,  bridleway,  or  footway,  from  whence  the 
sane  is  directed  to  be  turned,  diverted,  or  stopped  up ;  and  also  inserted  in  one  or  more  news^^ 
pa|>erB  published  or  generally  circulated  in  the  county  where  the  pariah,  township,  or  place  in 
wmch  the  highway,  bridleway,  or  footway,  so  ordered  to  be  diverted  and  turned,  or  stopped  up, 
as  the  case  may  be,  for  three  successive  weeks  after  the  making  of  such  order ;  and  a  like 
notice  shall  be  affixed  to  the  door  of  the  church  or  chapel  of  every  parish  or  township  in  which 
aoch  highway,  bridleway,  or  footway,  so  ordered  to  be  diverted,  turned,  or  stopped  up,  or  any 
part  thereof  shall  lie,  on  three  successive  Sundayt  subsequent  to  the  making  of  such  order. 
And  the  said  ssveral  noticea  havinjj  been  so  published,  the  said  order  shall,  at  the  ouarter  ses 
dons  which  shall  be  holden  within  the  limit  where  the  highway,  bridleway,  or  footway,  at 
diverted  snd  turned,  or  stopped,  shall  lie,  next  after  the  expiration  of  four  weeks  from  the  fir^^ 
day  on  which  such  notice  snail  have  been  published  as  aforesaid,  be  returned  to  the  clerk  of  the 
peace  in  open  oourt,  and  lodged  with  him ;  and  the  said  order  shall,  at  such  quarter  aesaions,  be 
eonfinnad,  and  by  the  clerk  of  the  peace  inrolled  amongat  the  records  of  the  said  court  of 
qoarter  ■eanoDa." 
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first  affixed  to*  the  chureh  door  and  the  sessiona  where  the  confinnatioii  and 
enrolment  took  place.  It  is  of  great  importance  that  these  notices  should  be 
correct;  for,  bj  the  third  section,  ai»  appeal  is  given  to  the  same  sessions  at 
which  the  enrolment  is  to  be  raade»  In  this  instance^  the  confirmation  and 
enrolment  were  made  at  a  quarter  sessions  held  before  the  re(}uisite  time  had 
elapsed.  Parties  grieved  were  not  bound  to  appeal  then;  and,  if  we  were  to 
hold  the  confirmation  and  enrolment  good,  they  would  be  depiived  of  an  oppor- 
tunity of  appeafing  at  the  subsequent  sessions.  That  order  must*  thereu>re» 
be  quashed. 

Baylsy,  J.  I  am  of  opinion  that  the  order  of  sessions  most  be  quashed, 
and  the  original  order  also.  It  should  have  appeared  on  the  face  of  that 
order,  that  a  sufficient  assent  was  given  under  the  hand  and  seal  of  Staee. 
The  *public  have  a  right,  if  a  path  is  diverted,  to  see  the  order*  with  all  rmggML 
requisites,  enrolled  amongst  the  records  of  the  sessions,  as  evidence  of  ^ 
their  right  to  the  new  paUi. 

HoLROYD,  J.  I  am  of  the  same  opinion  upon  both  points ;  the  c^msent  upon 
which  the  original  order  was  made  was  iniormal  and  insufficient.  Notwith- 
standing any  thing  stated  upon  that,  Stace  might  insist  that  he  had  not  given  a 
legal  and  valid  assent. 

Abbott,  G.  J.  As  tlie  rest  of  the  court  think  both  orders  bad,  both  must  be 
quashed;  and  indeed  I  think  that  the  original  order  would  have  fallen  to  the 
ground,  even  had  the  assent  been  properly  given. 

Rule  absolute^ 

Puller^  T^indaHf  and  Carter  were  to  have  supported  the  rule. 

t  Ste  iZo  V  Kirk,  ante,  21. 


REX  e.  The  Inhabitants  of  CHERRY  WILLIN6HAM, 

By  one  entire  confract,  a  master  agreed  to  |pve  his  servant  20i.  a  year,  a  eottage  to  live  in,  and 
the  a||t8irt>ent  of  one  cow  for  his  own  aervicea ;  and  the  aum  of  28/.  and  the  agiatment  of  another 
cow  in  consideration  of  his  lodging  and  maintaining  in  the  cottage  two  of  the  master's  laborers. 
The  annual  value  of  the  lands  on  which  the  two  cows  were  depastured  exceeded  10/.,  but  the 
annual  value  of  land  sufficient  to  depasture  one  cow  only  would  have  been  less  than  101..* 
Held,  that  the  pauper  gained  a  aeulemont  by  the  right  to  agist  the  two  cows. 

Bt  an  order  of  two  iustices,  Matthew  BoUmgf  his  wife  and  children,  were 
removed  from  the  parish  of  Hougham,  in  the  county  of  Lineolriy  to  the  parish 
of  Cherry  WHlinghamj  in  the  said  county.     Upon  appeal,  *the  sessions  r«go7 
confirmed  the  order,  subject  to  the  opinion  of  the  court,  on  the  fdlow-^  ^ 
ing  case: 

The  pauper,  M,  Balding^  had  gaaied  a  setllement,  by  hiring  and  service,  in 
the.  parish  of  Cherry  fFiBinghan^  and  was  settled  theie  at  Mm-^tay,  1817. 
The  pauper  then  contracted  to  become  the  groundkeeper  of  John  HUi,  in 
respect  of  his  farm  at  Hougham,  The  master,  by  one  entire  contract,  agreed 
to  give  the  pauper  20/.  a  year,  a  cottage  to  live  in,  and  the  agistment  and 
whole  profits  of  one  cow  for  his  own  services,  and  the  sum  of  28/.,  and  the 
agistment  of  and  whole  profits  of  another  cow,  in  consideration  of  his  lodging 
and  maintaining  in  the  cottage  two  of  his  (HUPs)  laborens.  The  pauper 
resided  under  these  terms  in  Hougham,  during  the  year,  taking  the  whole  pro* 
fits  of  the  cows,  receivuig  his  wages,  the  aDowance  of  28/.,  uid  maintaining  the 
two  servants.  The  annual  value  of  the  lands  on  which  the  two  cows  were  de* 
pastured,  exceeded  10/.;  but  the  land  necessary  for  one  cow  only,  would  not  be 
of  that  value ;  (that  is  to  say)  the  annual  value  of  the  agistment  of  two  cows 
upon  the  land  in  question  would  be  worth  10/.  a  year;  but  of  one  cow,  would 
not  be  worth  10'  ^  year. 
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S.  PkUi^My  in  support  of  the  order  of  sessions.  One  of  these  cows  was 
kept  lor  the  convenience  and  benefit  of  the  master.  The  possession  of  the  pas- 
tange  of  that  one  may  be  considered  as  that  of  the  master;  and  that  being  so, 
the  pasturage  of  the  other  is  not  of  sufficient  value  to  give  a  settlement 

SearltU  and  Bdguy^  contra*  The  pauper  had  the  exclusive  enjoyment  and 
possession  of  both  cows,  and  he  was  not  lK>und  by  the  terms  of  his  contract  to 
*6281  ^^^  *^^  master's  servants  with  the  milk  of  either.  It  is  stated  on  the 
-^  case*  that  the  land  upon  which  they  depastured  was  worth  more  than 
10/.  per  annum.  The  pauper,  therefore,  occupied  a  tenement  of  that  value,  and 
thereby  acquired  a  settlement.    Rtx  v.  Mekrtdge^  1  T,  S,  698. 

Cur.  adv^  nult. 

Abbott,  C.  J.  now  delivered  the  judgment  of  the  Court.  We  have  con- 
sidered of  this  case,  and  we  are  of  opinion  that  the  pauper  acquired  a  settle- 
meat  in  Hougham;  and,  consequently,  that  the  order  for  his  removal  from  that 
parish,  and  the  order  for  confirmation  are  wrong,  and  that  the  rule  for  quashing 
them  must  be  made  absolute.  The  tenement  in  question  is  the  pasturage  of 
two  cows.  It  is  found  that  the  annual  value  of  die  land  whereon  the  two  were 
depastured,  exceeded  10/.;  that  the  annual  v^ue  of  the  agistment  of  the  two 
would  be  worth  10/.,  but  of  one,  then  not  10/.  It  was,  therefore, 'contended  in 
•upport  of  the  orders  that  although  the  pasturaffe  of  one  of  the  cows  must  be 
ooasidered  as  a  tenement  upon  the  authority  of  decided  cases,  yet  that  the  pas* 
tnrage  of  the  other  was  not  a  tenement,  and  this  upon  a  difference  in  the  terms 
of  Uie  contract  as  set  forth  in  the  case.  It  b  found  that  the  contract  was  an 
entire  contract,  that  the  master  agreed  to  give  the  pauper  20/.  a  year,  a  cottage 
to  Hve  in,  and  the  agistment  and  whole  profits  of  one  cow  for  his  own  services ; 
ud  the  sum  of  28/.,  and  the  agistment  and  whole  profits  of  another  cow,  in 
consideration  of  the  pauperis  lod^ig  and  maintaining  at  the  cottage,  two  of  the 
*6291  ™^^^"  laborers.  The  question  arose  upon  the  eow  *thus  last  men- 
^  tioned.  Now,  by  the  terms  of  this  contract,  the  pauper  does  not  en- 
gage to  employ  the  milk  of  the  latter  cow  in  the  maintenance  of  the  laborers: 
ne  might,  if  milk  formed  a  part  of  their  diet,  as  it  may  be  presumed  to  have 
done,  have  given  the  milk  of  the  other  cow,  or  he  might  have  procured  milk  for 
them  elsewhere,  and  mif  ht  have  sold  or  otherwise  disposed  of  the  milk  of  both 
the  cows  provided  by  his  master.  So  that  we  cannot  say  the  milk  was  given 
^  appropriated  for  the  maintenance  of  the  laborers;  but  must  say,  that  it  was 
given  in  consideration  of  the  maintenance  of  the  laborers.  And  the  consider- 
ation given  or  paid  for  a  tenement,  is  wholly  immaterial  on  a  question  of  settle- 
ment, if  the  yearly  value  be  10/.  Whether  the  consideration  he  paid  in  money, 
or  by  services  rendered,  or  by  any  other  matter,  beneficial  to  the  party  receiv- 
ing, was  of  no  importance  at  the  time  in  question,  which  was  before  the  statute 
59  G.  3.  e.  50.  We,  therefore,  think  that  the  difierence,  as  it  was  called  in 
the  terms  of  this  contract,  does  not  lead  to  any  legal  distinction  which  can  jus- 
tify us  in  saying,  that  the  agistment  of  the  latter  cow  was  not  a  tenement. 

Both  orders  quashed. 
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566    The  King  v.  Water  Works  Co.  E.  T.  1823.  [630 

*The  KING  v.  The  Company  of  Proprietors  of  the  MANCHESTER  ud 

SALFORD  Water  Works. 

By  an  act  for  clearinff,  lighting,  ^fatching,  and  regolating  the  streets  of  a  township,  the  eom- 
roiaaiooen  were  authonzed  to  oscertain  the  sum  to  be  raised  b]r  rates  or  assessments  on  the 
several  inhabitants  of  the  township,  and  to  raise  such  sums  from  time  to  time  by  rate  or  assess- 
ment upon  the  tenants  and  occupiera  of  all  messuages,  houses,  warehouses,  shops,  cellars, 
vaults,  stables,  coacfa-bouses,  brewhouses,  and  other  buildings,  gardens,  or  garden  ground, 
and  other  teitenuntM  in  the  township.  By  another  clause,  the  occupier  of  any  roessuafe, 
dwelling-house,  or  warehouse,  or  other  building,  or  of  any  other  tenement  of  the  yearly  vaJue 
of  30i.  within  the  township,  was  appointed  a  commissioner :  Held,  that,  under  this  act,  the 
trnnka  and  pipes,  works,  and  other  apparatus  of  a  water-company  for  the  supply  of  the  i^»wq 
with  water,  did  not  constitute  a  tenement  within  the  meaning  of  the  act,  and,  therefore,  the 
company  were  not  liable  to  be  rated  in  respect  of  such  property. 

The  defendants  were  assessed  (under  an  act  of  the  32  G.  3.  c.  69.,  intitled 
*^  An  Act  for  the  better  cleansing*  lighting,  watching,  and  regulating  the  towns 
of  Manchester  and  Salfordf)  in  respect  of  their  pipes,  trunks,  apparatus,  works, 
and  tenements,  in  the  township  of  Mtmcheaier,  for  the  conveyance  and  supply 
of  water  in  that  township,  and  the  profits  arising  therefrom.  Upon  appeal,  the 
sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  court  upon  a  case 
which  it  is  unnecessary  to  state,  inasmuch  as  the  only  question  discussed  was, 
whether  the  liberty  granted  to  the  company  under  an  act  of  parliament  (by 
which  they  were  incorporated)  of  breaking  up  the  soil,  iic.  for  the  purpose  of 
laying  down  their  pipes,  &c.  and  conveying  water,  constituted  a  tenement  within 
the  meaning  of  the  act  under  which  the  rate  was  made.  The  clauses  of  that 
act,  which  bear  upon  the  question,  being  adverted  to  in  the  judgment  of  the 
court,  it  becomes  unnecessary  to  state  tliem  here.  The  case  was  argued  at  the 
sittings  after  last  Hilary  term,  by  /•  Hllliams^  Starkie,  and  Armstrongs,  in 
support  of  the  order  of  sessions,  and  CoUman^  contra.  It  was  admitted,  that 
the  company  *  would  have  been  rateable  to  the  relief  of  the  poor,  under  rn^\ 
tlie  statute  of  43  Elizabeth^  as  the  occupiers  of  land,  within  the  principle  ^ 
of  the  decisions  in  Rex  v.  The  Mayor  of  Bath,  14  East,  609,  and  Rex  v.  The 
Rochdale  TVater  Works,  I  M.  ^  S,  634,  and  it  was  contended,  in  support  of 
the  order  of  sessions,  that  the  right  exercised  by  the  company  of  breaking  up 
the  soil  for  the  purpose  of  laying  their  pipes,  &c.  implied  a  dominion  over  the 
land  itself;  and,  therefore,  constituted  a  tenement,  that  word  being  a  word  of 
more  extensive  signification  than  the  word  land.  On  the  other  hand  it  was 
amied,  on  the  authority  of  HoUis  v.  Goldfinch,  Ante,  205.  and  The  Duke  of 
NewcoMtk  V.  Clark,  2  B.  Moore,  666,  that  the  company  took  no  interest  in  the 
soil,  but  a  mere  license  of  removing  it  for  the  purpose  of  laying  their  pipes,  ine, ; 
and,  therefore,  that  they  had  a  mere  easement  in  the  land,  and  not  a  corporeal 
tenement. 

Cur.  adv.  vuit, 

Batlet,  J.  now  delivered  the  judgment  of  the  court.  The  question  in  this 
case  was,  whether  the  company  of  proprietors  of  the  Manchester  and  Salford 
water  works,  in  respect  of  their  trunks,  pipes,  and  other  apparatus  for  supplying 
the  towns  of  Manchester  and  Salford  with  water,  were  occupiers  of  what, 
within  the  meaning  of  the  stat.  32  dr.  3.  c.  60,  is  a  tenement.  By  that  act,  the 
commissioners  thereby  appointed  are  authorized  to  ascertain  the  sum  to  be 
raised  by  rate  or  assessment  on  the  several  inhabitants  of  the  town  of  Manchester 
and  Salford,  and  to  raise  such  sums  from  time  to  time,  by  rate  or  assessment, 
*upon  ail  the  tenants  and  occupiers  of  all  messuages,  houses,  warehouses,  r^^oo 
shops,  cellars,  vaults,  stables,  coach-houses,  brewhouses,  and  other  ^ 
buildings,  gardens  or  garden  ground,  and  other  tenements  in  the  towns  of 
Mmekester  and  Salford.  The  statute  does  not  adopt  the  language  of  the  43 
EUzabeth,  "lands  and  houses,"  but  enumerates  the  different  properties  which 


632] 


Barkewall  &  Cresswect..  367 


I  have  specified.  It  does  not  use  the  words  ^iand,"  which  is  used  in  the 
statute  o[  JElizabethy  but  it  uses  the  word  **  tenements,"  which  that  statute  does 
not  use.  The  decisions,  therefore,  upon  the  statute  of  Elizabeth  will  not 
govern  this  case,  unless  the  word  tenements  here  is  used  in  as  comprehensive  a 
sense  as  the  word  lands  there.  This  is  an  act  for  cleansing,  lighting,  watching, 
and  regulating  the  streets,  lanes,  passages,  and  places  within  the  towns  of  Man* 
Chester  and  Salford;  and  a  chief  object  appears  by  the  recital  to  be,  to  provide 
for  the  peace,  security,  and  accommodation  of  the  inhabitants  of  the  towns  and 
of  persons  resorting  to  and  passing  through  them.  The  occupier  of  any  mes- 
suage, dwelling-house,  warehouse,  or  other  building,  or  (f  any  other  tenement 
within  either  of  the  towns,  of  the  yearly  value  of  80/.,  is  a  commissioner.  The 
word  **  tenement"  occurs  in  this  part  of  the  act,  and  is  altogether  associated  with 
words  which  denote  buildings.  Section  89.,  which  gives  the  power  of  rating, 
directs  the  commissioners  to  ascertain  every  year  the  sums  to  be  raised  by  rates 
on  the  inhabitants  of  Manchester^  and  by  rates  on  the  inhabitants  of  Salford^  as 
iSinhiAitttnts  were  to  be  the  persons  rated ;  and  in  addition  to  such  words  as 
denote  buildings,  and  the  general  words  tenements,  introduces  the  words 
**  gardens  and  garden  grounds,  and  other  tenements."  By  ».  40.  the  demand 
^63al  ^^  ^^^  ^^  is  to  be  left  *at  the  dwelling-house  or  tenement  occupied. 

^  And  by  section  43.,  it  is  recited,  that  several  messuages  or  dwelling- 
houses,  warehouses,  or  other  buildings  or  tenements  in  these  towns,  are  let  out 
in  lodgings  or  tenements  to  divers  tenants,  and  that  it  would  be  difficult  to  rate 
the  occupiers,  or  recover  their  rates,  and  provision  is  made  for  rating  the  land- 
lord of  every  such  messuage,  &c.  of  the  yearly  value  of  4/.  10«.  or  upwards, 
which  shall  be  so  let.  These  are  some  of  the  instances  in  which  the  word 
tenement  is  used  in  this  act ;  and  from  these  instances  and  the  object  of  the  act, 
it  may  be  collected  in  what  sense  it  uses  that  word.  The  omission  to  use  the 
obvious  and  general  word  ** lands,"  and  yet  introducing  ^gardens  and  garden 
grounds,"  implies,  that  '< lands"  in  general  were  not  intended  to  be  rated. 
The  object  of  the  act  was,  to  give  security  and  accommodation  to  the  residents 
and  to  their  property.  The  inhabited  houses,  therefore,  and  every  thing  con- 
nected with  residence  or  trade,  as  they  were  to  have  the  advantage,  were  to  be 
liable  to  die  charge.  The  houses,  warehouses,  shops,  and  all  o&er  buildings, 
were  to  be  rated,  because  they  all  had  protection.  But  why  were  gardens  and 
garden  grounds  to  be  included,  if  lands  in  general  were  not?  possibly,  because 
the  produce  thereof  was  of  value,  and  was  a  probable  object  of  depredation,  and 
the  general  lighting  and  watching  of  the  towns  would  give  so  much  additional 
protection  to  this  species  of  property,  as  might  properly  make  it  the  subject  of 
charge.  Grardens,  therefore,  and  garden  grounds,  may,  on  this  account,  be  dis- 
tinguished from  o^er  descriptions  of  land,  and  may  be  subjected  to  this  charge, 
whilst  land  in  general  is  exempt.  Pasture-ground,  for  instance,  stone-quarries, 
*6341  ^^^  o^cr  kinds  of  real  property,  though  'included  in  the  43  Eliz,  as 

-'  affording  income,  and  supplying,  therefore,  the  means  of  contribution, 
are  omitted  in  mis  act,  because  such  property  derives  no  equivalent  or  material 
protection  from  it.  Upon  the  ground,  therefore,  that  this  statute  does  not  use 
the  comprehensive  word  land^  and  uses  the  word  tenement  in  a  very  limited 
sense  only,  and  not  in  a  sense  to  include  the  property  in  question,  we  are  of 
opinion  that  this  property  was  not  liable  to  be  rated,  that  it  oudit  to  be  expunged 
fiiom  the  rate,  and  that  the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 


S68  The  King  v.  Hagworthingham.  £«  T.  1823.  [634 


The  RING  v.  The  Inhabitants  of  HAGWORTHINGHAM. 

A.  built  B  hoase  on  the  watte  of  a  manor  by  licence  horn  the  lord,  resided  in  it  two  yean,  and 
then  sold  it  to  B.  The  latter  aold  it  to  C.  for  30/.,  but  no  oonTayance  was  executed.  C.  re- 
iided  to  it  five  yeara,  ^nd  paid  It.  p»  flnnum  rem  to  the  lord,  and  then  told  his  interest.  Na 
adTerse  claim  was  made :  Hela,  that  although  C.  paid  a  consideration  of  301.  when  he 
purchased  his  interest,  he  did  not  acquire  by  purchase  an  interest  or  estate  sufficient  to  confer 
a  settlement  within  the  atacute  9  (?.  1.  c  7.  s.  5. 

Upon  an  appeal  against  an  oider  of  two  justices,  whereby  E,  TWfier,  his 
wife  and  family,  were  removed  from  the  parish  of  Siamt^n^  by  Langworih^  in 
the  connty  of  Ztneoln,  to  the  parish  of  MgwortMngham^  in  the  same  county, 
the  sessions  confirmed  te  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

In  the  year  1796  certain  commissioners,  in  parsuance  of  an  act  of  patiiament 
for  the  inclosure  of  the  parish  of  Hagworthmghamy  made  their  award,  and 
allotted  to  the  Earl  of  Manvtr9^  as  the  lord  of  the  manor  of  ^Hagworthr  r«AqR 
inghanu,  an  allotment,  as  a  foil  compensation  for  his  right  and  interest  ^ 
in  the  soil  of  the  open  fields  uid  commonable  and  waste  lands  within  the  manor. 
In  the  year  1809,  one  Chodwyn  applied  to  Lord  Manver$  for  leave  to  build  a 
house  upon  the  waste,  in  die  parish  of  Hagtvarthmgham,  Lord  Manvers 
gaTC  him  liberty,  in  writing,  to  build  a  house  on  the  place  in  question.  Qood- 
wyn  built  thercs  on  the  waste  by  the  road  side,  in  the  same  year^  a  bbcksmith^s 
shop,  which  two  years  afterwtuds  he  sold  to  one  Baffley^  who  sold  it  to  the 
pauper  for  80/.  No  deed  of  conveyance  was  executed  to  the  pauper.  .  The 
pauper  converted  the  shop  into  a  dwelling-house,  where  he  resided  auring  five 
years,  and  then  sold  it  to  one  Wtighi  for  34/.  The  pauper  continued  to  live 
therein  as  tenant  to  Wright  for  two  years  longer.  During  the  five  years  that 
the  pauper  resided  in  the  bouse  as  owner,  he  paid  1«.  a  year  to  Lord  ManverB^ 
as  lord  of  the  manor.  The  surveyor  of  the  highways  once  demanded  this  Is. 
to  be  paid  to  him,  but  it  was  never  so  paid.  On  the  pauper  quitting  the  house 
Wright  went  to  live  there,  and  it  is  let  by  Wright  to  a  tenant  for  2/»  I8#.  a 
year  at  the  present  time.     No  adverse  claim  has  ever  been  made. 

Nolan  and  Patttaonj  in  support  of  the  order  of  sessions.  The  pauper 
acquired  a  settlement  in  the  parish  of  Hctgworthingham^  by  having  purchased 
an  interest  in  land  for  a  consideration  amounting  to  30/.  By  such  purchase  he 
acquired  the  interest  which  Goodwyn  once  bad.  The  latter,  by  building  a 
house  on  the  land,  by  the  leave  and  with  the  knowledge  of  the  lord  of  the 
manor,  acquired  an  equit^le  estaAe  in  the  land ;  Rex  v.  ^BtUtertan,  r«AOA 
6  T.  R,  554,  Rex  r.  CaUow^  %M.^S.t2\MaA  that  estate  wa»  trans-  L 
mitted  through  BayUy  to  the  pauper.  Assuming^  however,  that  Bayley  was  a 
mere  tenant  at  vrill,  that  wae  att  interest  in  the  hud ;  the  pauper  purclwsed  it, 
and  die  consideration  exceeded  8€l«  in  amomit.  He,  therefore,  acquired  a 
settlement,  by  purchase  of  an  estate  or  interest  in  the  parish,  within  this  words 
and  meaning  of  the  stat.  9  Cr.  1.  e.  7.  t.  5. 

Balguy^  and  Fynee  CUnionf  contra.  The  pauper  could  acquire  no  better 
title  than  Bayley  or  Chodwyn  had«  Now  Chodwyn  had  a  mere  licence  to 
build  the  house  on  the  waste,  and  Rex  v«  Homd&n-tm-ihe'Hilif  4  M,  ^  S*  562. 
shows  that  he  would  not  thereby  acquire  an  equitable  interest  in  the  land 
sufficient  to  confer  a  setdement  Secondly,  the  estate  of  a  tenant  at  will 
acquired  by  purchase  is  not  an  estate  or  interest  within  the  meaning  of  the 
9  G.  1.  c.  7.  9.  5. 

Cur,  adv.  vult. 

Abbott,  C.  J.  now  delivered  the  judment  of  the  Court. 
We  have  considered  of  this  case,  and  we  are  of  opinion,  that  the  pauper  had 
not  gained  a  settlement  in  Hagworthingham^  and,  consequently,  that  die  rule 
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for  quashing  the  onjera  must  be  made  absolute.  In  support  of  the  orders  it  was 
contended,  that  thb  was  a  settlement  obtained  by  purchase  of  an  estate  or 
interest  in  the  parish,  for  a  consideration  of  30/.  paid.  Some  discussion  arose 
as  to  the  nature  of  the  estate  or  interest  by  the  purchase  whereof  a  settlement 
*6371  ^^"^^  ^  acquired.  But  we  *think  the  inquiry  into  that  point  unnecessary 
^  in  this  case ;  because,  upon  the  facts  stated,  and  on  the  authority  of  the 
case  of  Rex  y.  Horndonron^he'IRilf  4  M.  ^  S,  662,  we  think  there  has  been 
no  purchase  of  any  estate  or  interest  of  which  we  can  take  notice.  It  is  stated 
in  the  case,  that  the  pauper,  after  his  purchase,  paid  1#.  a  year  to  Lord 
BSanvtrs;  but  no  such  payment  appears  to  have  been  made,  either  by  Bayltj/t 
who  sold  to  the  pauper,  or  by  Oaodwyn^  who  erected  the  building  and  sold  it 
to  Bayley»  Therefore,  although  the  pauper  might,  in  consequence  of  this 
payment,  have  acquired  the  character  of  a  tenant  from  year  to  year,  yet  there 
is  nothing  to  give  that  character  either  to  Bayley  or  Goodwun^  and  the  matter 
purchased  by  the  pauper  is  the  same  as  in  the  case  referrea  to.  It  was  there 
decided,  that  a  licence  to  occupy  does  not  operate  as  a  grant,  nor  confer  any 
ieffal  title ;  and  as  to  equitable  right  or  title,  the  observations  made  by  Lord 
EtlenboTQUgh  are  unanswerable :  ^^  We  cannot  take  into  our  consideration  what 
it  may  be  conjectured  a  court  of  equity  would  determine  in  this  case.  Perhaps 
a  court  of  equity  might  interfere,  but  can  we  say  with  certainty  that  it  would  ? 
We  ought  to  see  that  the  party  has  clearly  an  equitable  interest,  and  not  merely 
such  a  claim  as  might  possibly  induce  a  court  of  equity  to  interpose  in  some 
way  or  other."  Upon  the  ground,  therefore,  that  this  was  not  a  purchase  of 
any  estate  or  interest  in  the  land  or  building,  we  are  of  opinion  that  no  settle- 
ment  was  gained. 

Orders  of  sessions  quashed. 


Moai  *I>0£  on  the  several  Demises  of  WILLIAM  ORPE  and  JOHN 
^^J  ORPE  V.  JOHN  FROST. 

A  tesutor  devised  to  his  two  deughtera,  E,  F,  and  A,  M,,  certain  lands  therein  deeeribed,  to 
be  eqoaily  divided  between  them  at  the  time  of  hia  decease,  and  at  ibe  time  of  the  death  of 
ettbelr  daughter,  her  share  of  the  land  was  to  be  equally  divided  between  her  children ;  but  if 
bia  daaghter  A.  M»  died  without  iaaue,  then  her  share  of  the  land  waa  to  go  to  hia  daughter 
E.  F.,  and  at  her  deceaae  to  her  children,  ahare  and  abare  alike ;  and  all  the  roaidue  of  his 
real  estate  he  deviaed  to  hia  aon ;  bat  if  he  died  without  issue,  then  the  son's  share  of  the  real 
estate  was  to  go  to  all  the  teatator's  grandchildren  that  should  be  then  living,  share  and  share 
alike.  And  he  farther  directed  that  aoch  share  of  such  knda  as  he  had  bequeathed  to  his 
daughtera  E.  F,  and  A.  J)f.,  and  likewise  such  shares  of  such  money  as  misht  happen  to  be- 
come due  by  virtue  of  his  will  to  his  grandson  and  granddaiu[hter  R.  and  H.  F.,  tne  children 
of  £.  F.,  should  be  pbieed  in  the  handa  of  their  brother  /.  jr.,  bis  heirs  and  ossigns ;  and  the 
rents,  issues,  and  profits  of  anch  shsre  of  lands,  and  the  interest  ibr  such  share  of  money,  to 
be  paid  to  them  duriM  their  natural  iivea,  and  after  their  decease  to  be  equally  divided  among 
hia  or  her  children  if  any,  if  not,  to  become  the  property  of  hia  or  her  heirs  or  assiffns  for 
ever;  nevertheless  that  /.  jP.  might,  if  he  thought  fit,  dehver  up  or  pay  to  the  said  E.  F.  at 
any  prior  period  all  or  any  part  ofkis  share,  lor  lus  maintenaiice  or  advancement  in  the  world, 
unto  the  only  proper  use  of  S.  F,,  his  heirs  and  assigns  for  ever :  Held,  that  the  children  of 
E.  F.  took  a  fee. 

EjECTHEirr  on  the  demise  of  fFUliam  Orpe^  on  the  2d  March^  1821,  for  the 
term  of  seven  years,  and  also  a  demise  from  John  Orpe^  on  the  2d  March^ 
1821,  for  the  same  term.  At  the  trial  before  Richards  C.  B.,  at  the  Summer 
assizes,  1821,  for  the  county  of  Derby,  the  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

John  Mtuaey,  being  seised  of  the  lands  and  tenements  in  the  declaration 
mentioned,  by  hiB  will,  bearing  date  the  29th  October,  1799,  devised  as  follows : 
**  I  give  to  my  two  dauj^ters,  £UziU>eth  IVost  and  Ann  Maaneu,  the  breach  field, 
intake,  and  Uie  birches  and  lands  formerly  taken  out  of  the  oreach  field,  now 
lying  together,  and  called  the  Birches,  and  the  alder  close,  to  be  equally  divided 
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between  them  at  the  time  of  my  decease ;  and  at  the  death  of  my  daughter 
Elizabeth^  her  share  of  the  land  to  be  equally  divided  between  her  chil£;«n ; 
and  at  the  time  of  my  daughter  Jirm^s  decease,  her  share  of  land  to  be  equally 
divided  between  her  children ;  but  if  Jinn  Massev  dies  without  issue,  then  I 
f^ive  her  share  of  land  *to  my  daughter,  Elizabetn  FrouU  for  her  life,  rygoo 
and  at  her  decease,  to  her  children,  share  and  share  alike ;  all  the  rest,  ^ 
residue,  and  remainder  of  my  real  and  personal  estate,  I  give  to  my  son,  Bar- 
tholomew Mctssey ;  but  if  he  dies  without  issue,  then  I  give  his  share  of  my 
real  estate  to  all  my  grandchildren  that  shall  be  then  living,  share  and  share 
alike ;  but  such  of  these  last  shares  as  shall  belong  to  my  granddaughter,  Ellen 
Smith,  shall  be  placed  in  the  hands  of  her  father,  William  Orpe,  his  executors 
or  assigns,  and  the  interest  thereof  to  be  paid  to  her  during  her  life,  and  at  the 
time  of  her  decease,  the  principal  to  be  divided  among  her  children,  share  and 
share  alike.  And  it  is  likewise  my  will,  that  such  share  or  shares  of  such  lands 
as  I  have  bequeathed,  as  above,  to  Elizabeth  Front  and  Ann  Maseey,  and  like- 
wise such  share  or  shares  of  money  as  may  happen  to  become  due  by  virtue 
of  this  my  will  to  my  grandson  and  granddaughter,  Robert  and  Hannah  Front, 
shall  be  placed  in  the  hands  of  their  brother,  John  Frost,  his  heirs  or  assigns, 
and  the  rents,  issues,  and  profits  of  such  share  or  shares  of  lands,  and  likewise 
interest  for  such  share  or  shares  of  money,  to  be  paid  to  them  during  their 
lives ;  the  receipts  of  said  Robert  and  Hannah  Frost  to  be  the  only  sufficient 
discharge  for  the  same ;  and  after  their  decease,  his  or  her  said  respective  shares 
to  be  equally  divided  among  his  or  her  children,  if  such  there  are,  if  not,  to 
become  the  property  of  his  or  her  heirs  or  assigns,  for  ever.  Nevertheless,  if 
my  grandson,  John  Frost,  shall  at  any  time  hereafter  think  it  right,  it  is  my 
will,  that  he  may  deliver  up  or  pay  to  the  said  Robert  Frost,  at  any  sooner 
period,  all  or  any  part  of  his  share,  for  his  better  maintenance  or  advancement 
in  the  world,  unto  the  only  proper  use  *of  the  said  Robert  Frost,  his  r^g^Q 
heirs  and  assigns  for  ever.*'  The  lands  mentioned  in  the  will  to  be  ■- 
devised  by  the  said  John  Massev  to  his  daughters,  Ann  Massey  and  Elizabeth 
Frost,  were  the  lands  and  hereditaments  mentioned  in  the  plaintiff's  declaration, 
John  Massey  died  after  making  his  will,  seised,  both  then  and  at  the  date  of 
the  will,  of  other  lands  besides  the  lands  specifically  devised  to  his  daughters, 
Ann  Massey  and  Elizabeth  Frost,  and  leaving  them,  and  also  another  daughter. 
Sauce  Orpe,  wife  of  ffiUiam  Orpe,  and  Bartholomew  Massey  (his  only  son 
and  heir,)  named  in  the  will,  his  only  children  him  surviving.  Ann  Massey 
died  unmarried,  without  issue,  and  Elizabeth  Frost  became  entitled  to  and 
possessed  of  the  entirety  of  the  lands  devised  to  her  and  her  sister  by  the  will. 
She  left  three  children,  J.  M.  Frost,  (described  in  the  will  as  John  Frost,) 
Robert  Frost,  and  Hannah  Frost,  the  wife  of  fFm.  Frost;  and  they,  upon  her 
death,  became  possessed  of  the  same  premises.  J,  M,  Frost  died  in  the  month 
of  January,  1822,  and  devised  his  interest  in  the  same  lands  unto  the  defendant 
in  fee,  who  was  his  eldest  son  and  heir-at-law.  Bartholomew  Massey,  the 
son  and  heir-at-law  of  the  testator,  died  in  the  lifetime  of  Elizabeth  Frost, 
unmarried  and  without  issue,  leaving  Elizabeth  Frost  and  Sauce  Orpe,  his  only 
sisters  and  co-heiresses  at  law.  By  his  will  he  devised  all  his  real  estates  to 
trustees  for  a  term  of  09  years  (which  is  since  determined,)  and  after  the  deter- 
mination of  that  term  to  his  nephew,  William  Orpe,  in  fee.  The  lessors  of  the 
plaintiff  were  two  of  the  grandchildren  of  John  Massey,  the  testator,  living  at 
the  time  of  the  death  of  Bartholomew  Massey ;  and  it  was  admitted,  that  if 
the  children  of  Elizabeth  Frost  did  not  take  a  fee  under  the  will  of  John 
Massey,  *in  the  lands  devised  to  them,  that  the  lessors  of  the  plaintiff,  r«g4i 
in  the  events  that  had  happened,  were  entided  to  recover  three  eleventh  ^ 
shares  of  the  third  part  in  which  the  particular  estate  was  determined  by  the 
death  of  John,  the  son  of  Elizabeth  Frost.  The  case  was  aigued  at  the 
sittings  afler  last  Wary  term  by 

Preston,  for  the  plaintiff.    By  the  devise  of  the  land  in  question  Ann  Massey 
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and  EHzabeth  Frost  took  estates  for  lives.  On  the  death  of  Ann  without  issue, 
Elizabeth  took  the  entirety  for  her  life,  and  to  be,  at  her  death,  divided  among 
her  children,  share  and  share  alike.  There  are  not  any  words  of  limitation  to 
either  of  these  gifts :  therefore  the  mother  and  children  took  only  successive 
estates  for  life,  and  the  children  took,  in  their  own  right,  as  purchasers.  The 
testator  next  gives  the  residue  of  all  his  real  estate  to  Bartholomew  MasBey; 
and  he  became  tenant  in  tail  by  implication,  because  the  estate  is  given  over  if 
he  should  die  without  issue.  This  construction  is  necessary  to  give  effect  to 
the  testator's  general  intention.  Under  that  clause  the  grandchildren  then  living 
are  not  tenants  in  common  in  fee  of  the  estates  devised  by  the  particular  clause, 
because  the  residuary  clause  does  not  apply  to  the  estates  previously  given ; 
and  even  if  it  did  apply,  life  estates  only  would  pass,  because  there  are  not  any 
words  of  limitation.  It  may  be  assum^  to  be  clear,  that  the  gift  to  the  mother 
and  her  children  did  not  create  an  estate  tail.  WUde^n  case,  6  Coke^  16.  &., 
Doe  d.  Liversagc  v.  Vaughan^  6  B.  ^  A.  464.  To  make  the  gift  carry  an 
estate-tail  the  words  of  gift  to  the  children  must  be  taken  as  words  of  limitation ; 
*642'1  ^^'^  *^^  children  entitled  to  take  by  descent,  and  not  by  purchase. 

-^  They  might  take  by  descent  if  the  estate  were  given  by  one  entire 
clause :  but  they  never  can  take  an  estate-tail  where  the  interests  are  given,  as 
they  are  in  this  case,  by  distinct  clauses.  Hodges  v.  Middkton^  Doug,  431, 
may  be  relied  on  to  show  that  tliis  was  an  estate-tail ;  but  that  case  has  never 
Deen  followed  in  subsequent  decisions  as  an  authority.  The  testator,  after  giv- 
ing the  residue  of  his  real  estate  to  his  son  Bartholomew^  and,  in  case  of  his 
death,  to  all  his  grandchildren  that  should  be  then  living,  share  and  share  alike, 
directs  that  such  of  these  last  shares  as  shall  belong  to  his  granddaughter, 
Ellen  Smithy  shall  be  placed  in  the  hands  of  her  father,  Wm,  Orpe.  It  is  clear 
that  the  testator  alluded  to  those  shares  only  which  the  children  of  Bartholomew 
were  to  take  under  the  clause  immediately  preceding.  In  the  next  clause,  he, 
indeed,  speaks  of  the  lands  which  he  had  bequeathed  to  Elizabeth  Frost  and 
Ann  Massey^  and  of  the  shares  of  money  which  might  happen  to  become  due. 
by  virtue  of  his  will,  to  Robert  and  Hannah  Frosty  and  he  directs  (hose  shares 
to  be  placed  in  the  hands  of  their  brother,  John  Frosty  the  rents,  issues,  and 
profits  of  such  shares  and  interest  to  be  paid  to  them  during  their  lives.  In  this 
clause  tlie  testator  did  not  contemplate  the  real  estate,  but  only  the  money  and 
the  interest  is  to  be  paid  to  them  during  their  lives.  It  seems,  therefore,  that 
he  meant  that  they  should  have  life-interests  only.  Besides,  if  he  meant  to  pass 
the  real  estate,  who  had  the  legal  interest!  There  are  not  any  words  giving  a 
fee  to  John  Frost;  and  he  can  only  take  an  estate  of  that  extent  by  implication, 
*ft4^1  and  in  order  to  execute  the  purposes  of  the  trust.     No  *case  exists  in 

^  which,  under  such  cireumstances,  a  fee  has  been  implied.  Besides,  the 
heir  is  not  to  be  disinherited  by  ambiguous  words ;  and  if  the  court  should  see 
a  clear  intention  to  give  a  fee  to  Robert  and  Hannah  Frosty  it  does  not  follow 
that  John  would  take  a  fee,  unless  the  intention  for  that  purpose  appeared 
clearly  from  the  will  itself.  [Bayley,  J.  Suppose  a  testator  devises  an  estate 
to  A,  B,  and  C,  without  using  any  words  of  inheritance,  and  by  a  subsequent 
clause  says,  **  As  to  the  estate  before  given  to  B.  and  C  and  their  heirs,"  would 
not  that  explain  the  gift  to  .^^  to  be  an  estate  in  fee  also  ?]  In  that  case  the  tes- 
tator would  have  explained  an  intention,  that  by  the  former  words  he  meant  to 
give  a  fee,  and  a  fee  would  have  passed.  But  the  testator  assumes  in  this  part 
of  his  will,  that  he  had  previously  made  John  Massey  Frost  a  trustee  while  he 
had  not  accomplished,  or,  even  as  far  as  the  language  of  the  will  extends,  aimed 
to  accomplish  that  intention,  by  the  prior  parts  of  his  will. 

Amos  contra.  The  children  of  I!liz(Aeth  Frost  take  a  fee.  The  question 
in  the  present  case  is,  not  what  estate  would  pass  by  the  particular  words  of  the 
devise  standing  alone,  but  whether,  from  the  whde  will,  it  is  not  to  be  collected 
that  the  testator  meant  to  give  a  fee.  In  Denn  v.  Page^  I  Bos,  ^  Pul.  261, 
11  Emt.  603,  Lord  Mansfield  says,  *«that  there  is  haraly  an  instance  where 
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the  words  of  a  devue  are  restrained  to  a  life-estate  onljr*  in  which  the  intenlkm 
of  the  testator  is  not  contravened,  and  the  courts  have  been  astute  to  find  out,  if 
possible,  from  other  parts  of  the  will,  the  intention  of  the  testator;  and  it  is  with 
pleasure  they  have  found,  in  many  cases,  sufficient  to  'warrant  them  in  r-^ftJA 
giving  lull  enect  to  that  intention."  In  the  present  will,  the  shares  of  *- 
two  of  the  children  are  directed  to  be  held  by  their  brother,  his  heirs  and 
assigns,  for  their  lives,  and  afterwards  to  go  to  their  children,  and  after  their 
decease  to  be  equally  divided  among  their  children,  if  any ;  if  not,  to  beeooie 
the  property  of  his,  her,  or  their  heirs  and  assigns.  John  Frosty  therefore,  and 
his  heirs,  are  to  be  trustees  ibr  them,  for  their  lives,  and  for  their  children;  and 
if  no  children,  they  are  to  have  a  fee,  and  John  is  invested  with  a  power  of  giv- 
ing the  fee  directly  to  JioberL  This  plainly  manifests  tlie  understanding  of  the 
testator,  that  he  had  proviously  given  a  fee  to  two  of  the  children.  The  trust 
imposed  on  John  is  merely  wiSi  reference  to  the  antecedent  devise  to  EUzU' 
btih^9  children,  and  a  consequence  of  it;  bui  that  antecedent  devise  makes  no 
distinction  between  John  and  the  rest  of  the  children;  it  gives  to  each  the  same 
interest,  to  be  enjoyed  by  them  share  and  share  alike.  The  antecedent  devise, 
therefore,  must  give  a  fee  to  all  the  children.  Next,  had  the  testator  not  ex- 
pressed  his  meaning  in  the  former  devise,  but  the  devise  to  John  in  trust  were 
to  be  taken  as  a  distinct  limitation  in  fee  of  Hae  shares  of  the  other  children, 
there  is  sufficient  reason  for  the  court  to  supply  words  of  limitation  for  the 
benefit  of  John,  The  devise  is  to  the  chMrenot  JSHzabeth  as  a  class.  What- 
ever estate,  therefore,  one  child  takes,  must  have  been  intended  for  every  other 
child  as  a  member  of  the  same  class,  upon,  the  principle  of  the  maxim,  nosdtitr 
a  ModUg  which,  as  was  observed  by  the  Court  in  Hay  v.  The  Earl  of  Coven^ 
/ry,  3  T.  R,  83,  was  no  pedantic  or  inconsiderate  ^expression  when  r^AAK 
falling  from  Lord  Halt^  but  was  intended  to  convey  in  short  terms  the  ^ 
grounds  upon  which  he  formed  his  judgment.  The  remaining  grandchildren 
of  Elizabeth  indisputably  take  fees,  and  the  testator  has  shown  no  preference 
to  them  over  their  brother  John;  on  the  contrary,  the  testator  has  exhibited  aa 
implicit  confidence  in  John^  and  imposed  upon  him  aa  onerous  trust;  a  trust 
which,  on  the  supposition  of  his  taking  only  a  life-estate,  his  heir  would  have  to 
discharge,  whilst  John^e  share,  instead  of  descending  to  that  heir,  would  be 
divided  among  the  objects  for  whose  benefit  the  trust  was  to  be  exercised. 
In  3  Btfhtrode^  127,  a  case  is  put  by  Croke,  J.  where  Blaekacre  is  given  to  an 
elder  son  and  his  heirs  for  his  part  or  portion,  and  Whiteacre  to  a  younger  son 
for  his  part  or  portion,  omitting  the  word  **  heirs,*'  yet  the  court  suppUed  that 
word.  In  Evans  v.  Jlstley^  3  Barr.  1570,  the  fourth  son  of  Charla  Duektnr 
Jieldy  Esq.,  was  held  to  take  the  same  estate  as  his  elder  brothers,  by  analogy  to 
the  estates  expressly  limited  to  them,  though  no  words  of  limitation  accompanied 
the  devise  to  the  fourth  son.  And  this  decision  was  supported  by  the  authority  of 
the  court  in  the  case  oiHay  v.  The  Earl  ofCovenim  3  T.  B.  83.  In  Spalding 
V.  SjMldingi  Cro.  Car,  185,  an  estate-tail  was  impUed  without  express  words 
of  limitation,  from  analogy  to  estates  which  were  limited  to  younger  sons. 
The  reason  for  the  decision  in  that  case  is  thus  stated  by  Halt,  J,  in  the  case  of 
JSng  V.  MeUing^  1  Vent,  230,  **that  the  testator  could  not  intend  to  prefer  a 
younger  son  before  the  issue  of  his  eldest."  So  in  White  v.  Barber^  5  Burr. 
2703,  the  testator  made  a  provision  *for  his  posthumous  children  only,  r*^(j 
and  the  court  supplied  words,  making  the  same  provisions  for  those  ^ 
born  in  his  lifetime.  In  Boe  v.  Daw,  d  M,  ^  S,  518,  is  a  dielum  of  Loid 
EUenborough  which  precisely  meets  the  present  case.  It  was  a  devise  to  two 
nieces,  except  20/.  to  be  paid  out  of  ElizabttKe  part  of  tlie  land.  It  was  de- 
termined that  Elizabeth  had  notwithstanding  the  chaige  of  20/.,  no  more  than 
a  life-estate;  but  Lord  EUenborough  agreed  with  the  argument,  that  if  EHzor 
beth  had  taken  a  fee,  the  other  niece  a£o  would  have  taken  a  fee. 

Cur.  adv.  viJt. 
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Batlxt,  i.t  The  question  in  this  case  is,  whether  the  children  of  Elizabeth 
Frost  took  estates  for  life  or  in  fee.  The  testator  gives  certain  lands  mentioned 
in  the  wiH,  to  his  two  daughters  Elizabeth  and  Ann  Masseyt  to  be  equally 
divided  between  them  at  the  time  of  his  decease;  and  at  the  death  of  his 
daughter  EUzabeth,  her  share  of  the  land  is  to  be  equally  divided  between  her 
children;  and  at  the  time  of  his  daughter  Ann^s  decease,  her  share  of  the  land 
is  to  be  equally  divided  between  her  children;  and  in  case  she  dies  without 
issue,  her  share  is  to  go  to  Elizabeth  Frost  for  her  life,  and  after  her  death  to 
^er  children.  The  part  of  the  will  which  I  have  already  read,  contains  no 
vords  sufficient  to  give  an  estate  of  inheritance;  it  is  a  general  devise,  and 
woald  give  no  more  than  an  estate  for  life.  But,  although  the  words  of  the 
particular  clause  are  not  sufficient  to  pass  the  whole  interest,  yet,  if  there  be  any 
t^ing  upon  the  face  of  the  will  to  show  that  such  was  the  manifest  intention  of 
^S471   ^^  testator,  as  if  there  was  a  chaige  *uDon  the  children,  or  a  limitation 

-^  over,  in  case  they  died  before  a  partioolar  period,  the  court  would  so 
construe  the  will  as  to  give  effect  to  that  intention.  Now  I  think  there  is  a 
subsequent  clause  in  the  will,  from  which  it  manifesdy  appears  that  the  testator 
intended  to  pass  the  fee.  The  will  may  be  divided  into  two  parts;  the  disposing 
part,  and  the  qualifying  part  The  disposing  part  ends  with  the  residuary 
clause;  and  the  testator  seems  to  me  to  have  used  the  term  ''share  and  share 
alike,**  to  show  that  he  had  divided  his  property  into  shares*  Then  comes  the 
fualifying  part  of  the  will ;  and  he  directs  the  share  which  he  has  ^iven  to  his 
granddaughter  Ellen^  to  be  placed  in  the  hands  of  her  father  Wuliam  Orpe^ 
and  the  interest  to  be  paid  to  her  for  her  life,  and  at  her  death,  the  principal  to 
be  divided  among  her  children,  ^aro  and  share  alike.  Now  there  are  no  words 
of  gifl  there ;  but  it  is  obvious  from  the  frame  of  that  clause,  that  the  testator 
tliought,  that  in  the  disposing  part  of  the  will,  lie  had  used  words  which  would 
have  given  an  interest  to  last  beyond  her  life.  Having  made  this  qualification 
as  to  her  share,  he  then  qualifies  the  devise  in  question  by  the  following  clause: 
**  And  it  is  likewise  my  will,  that  such  share  or  shares  of  such  lands  as  I  have 
bequeathed  as  above  to  EHzabeth  Frost  and  Ann  Massey,  and  likewbe  such 
share  or  shares  of  money  as  may  happen  to  become  due  by  virtue  of  this  my 
will  to  my  grandson  and  granddaughter  Robert  and  Hannah  Frosty  shall  be 
{4aced  in  the  hands  of  theff  brother  John  Frosty  his  heirs  or  assigns,  and  the 
rents,  issues,  aa4  profits  of  such  *share  or  shares  of  such  lands,  and  likewise 
interest  for  such  share  or  shares  'of  money  to  be  paid  to  them  during  the  term 
of  their  natural  Kves ;  and  af\er  (heir  decease,  his  or  her  said  respective  shares 
*6481  ^  *^  equally  divided  among  his  or  her  children  lawfully  begotten,  if 

-*  such  there  are,  if  not,  to  become  die  property  of  his  or  her  heirs,  or 
assigns  for  ever:"  that  is,  he  qualifies  the  disposition  to  Robert  and  Hannah 
Frost  by  stalling,  that  if  they  have  children,  the  children  are  tq  take  their  shares ; 
and  in  the  event  of  their  having  no  children,  it  is  to  become  the  property  of 
them,  their  heirs  and  assigns,  for  ever.  This  clause  is  followed  by  a  qualifica- 
tion of  the  former  qualification,  enabling  John  Frost,  at  his  discretion,  to  deliver 
up  Or  pay  to  Robert  Frost  ail  or  any  part  of  his  share,  for  his  advancement  in 
the  world.  It  must  be  recollected  that  in  this  case  there  is  no  gif\  to  Robert 
and  Hannah  Frost  by  name,  but  to  them  as  a  class,  viz.  as  the  children  of 
Elizabeth  Frost ;  and  if  we  can  collect  from  any  part  of  the  will  that  the  testator 
intended  that  anv  of  the  children  were  to  take  a  fee,  that  would  be  a  ground  for 
lawfully  conclndmg  that  each  should  have  a  fee  in  his  share.  Now  the  clause 
to  which  I  have  referred  in  the  qualifying  part  of  the  will  shows  clearly  that  the 
testator  thought  that,  in  the  disposing  part,  he  had  used  words  sufficient  to  pass 
a  fee;  for  he  directs  that  the  sharee  siven  to  Robert  and  Hannah  during  their 
lives  should  he  placed  in  the  hands  of  John  Frost,  and  at  their  death  should  go 

t  The  judgment  of  th«  eonrt  was  delivered  at  the  attiogt  aftar  Hilary  term,  but  some  days 
•fter  ths  cast  was  Mgasd. 
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to  their  children,  if  they  had  any,  and  if  they  died  without  issue,  to  be  at  dieir 
own  disposal ;  and  further,  that  John  Frost  mifht,  if  he  should  think  proper,  let 
Robert  IVost  have  the  immediate  fee  for  his  advancement  in  the  world  or 
otherwise.  It  seems  to  me  that  these  qualifications  show  deaiiy  that  he 
intended  to  give  a  fee  to  Robert  and  Nimnah  Frost;  and  it  therefore  necessarily 
follows  that  the  other  children  should  also  take  a  fee  in  the  shares  ^de*  ryg^g 
vised  to  them.  I  am  therefore  of  opinion  that,  upon  the  whde  will  ^ 
taken  together,  the  children  of  Elizabeth  Front  took  an  estate  in  fee  in  the  lands 
devised  to  Elizabeth  Frost  and  Ann  Massey  for  their  lives,  and  that  being  so 
the  judgment  must  be  for  the  defendant* 

Judgment  for  tke  defaadant. 


BRANDT  V.  PEACOCK. 

On  th«  6lh  oSFtbrmmry,  a  mla  to  dboontiniit  th«  acdon,  <mi  raymeot  sf  oosts,  was  olrtainsd  bf 
the  plain tiflr.  The  coet«  were  noi  used  until  the  llth  of  mardk :  Held,  that  when  the  costs 
were  taxed,  and  the  judgment  of  discontinuance  entered  up,  it  related  back  to  the  day  when 
the  role  for  discontinoaoce  was  obtained,  and  that  the  action  was  to  be  eonsidered  discontinued 
from  that  time. 

This  was  an  action  for  maliciously,  and  without  reasonable  and  probable 
cause,  arresting  and  holding  the  plaintiff  to  bail,  upon  a  bill  of  Middlesex^ 
returnable  in  MichadmoB  term,  1821.  The  declaration  averred  that  the 
defendant  had  voluntarily  permitted  the  suit  to  be  discontinued  for  want  of 
prosecution,  and  thereupon  the  same  was  accordingly  discontinued,  and  wholly 
ended  and  determined.  Plea,  not  guilty.  At  the  trial  before  Mbott  C.  J.  at 
the  Middlesex  sittings  afler  the  last  Trinity  term,  it  appeared  that  the  original 
action,  upon  which  the  arrest  took  place,  was  commenced  in  Mtehaelmas  term, 
1821.  That  on  the  6th  of  February  a  rule  was  taken  out  by  the  then  plaintiff 
to  discontinue  the  action  on  payment  of  costs.  An  appointment  was  aflerwards 
obtained  from  the  Master  to  tax  the  costs  on  the  17th  of  February  but  they 
were  not,  in  fact,  taxed  and  paid  till  the  1 1  th  of  March  followtng.  The  writ 
in  the  present  action  was  sued  out  on  the  29th  of  January^  and  the  bill  of 
Middlesex  was  alleged  on  the  record  to  have  been  filed  on  Friday  next  afler 
the  morrow  of  the  purification,  being  the' 8th  of  February,  No  judgment  of 
discontinuance  had  been  entered  up,  but  it  was  agreed  ^'between  the  r»ann 
parties  before  the  trial,  that  the  question,  whether  or  not  the  present  ^ 
action  had  been  commenced  too  soon,  should  be  considered  and  decided  as  if  a 
record  of  the  discontinuance  of  the  former  action  had  been  produced  and  given 
in  evidence,  properly  drawn  up  in  such  form,  as  by  law  it  ought  to  be  drawn, 
with  regard  to  the  'date  of  the  rule  for  discontinuance,  and  the  day  of  payment 
of  the  costs.  It  was  objected  at  the  trial  that  the  action  was  commenced  too 
soon,  inasmuch  as  the  original  action  was  not  finaUy  discontinued  until  the  pay- 
ment of  costs  on  the  6th  of  March.  The  Lord  C.  J.  reserved  the  point,  and 
the  plaintiff  obtained  a  verdict  A  rule  nisi  for  entering  a  nonsuit  having  been 
obtained  in  last  Michaelmcu  term, 

Marryat  and  Comyn  now  showed  cause.  This  action  was  not  commenced  loo 
soon.  When  the  nue  to  discontinue  was  once  taken  out,  although  the  plaintiff 
might  abandon  that  rule,  yet  the  defendant  had  a  right  to  consider  it  as  an 
indication  of  the  plaintiff's  intention  to  give  up  the  action,  and  the  present 
plaintiff  might  immediately  commence  an  action  for  a  malicious  arrest,  before 
the  taxation  and  payment  of  costs  on  the  rule  of  discontinuance.  The  payment 
of  these  costs,  when  taxed  were  necessary  to  give  efTect  to  the  rule,  ium  were 
in  the  nature  of  a  condition  precedent  on  the  party  obtaining  the  rule;  if  the 
latter  did  not  pay  them,  he  might  be  forced  on  by  the  defendant  in  4he  original 
action,  and  have  his  proceedings  nonprossed;  but  the  coats,  when  taared,  had 
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rolation  to  the  time  when  the  role  was  obtained,  and  therefore  the  judgment  of 
discontinuance  was  properly  stated  to  be  on  the  day  when  the  rule  nisi  was 
*fi5ll  o^^^nc^*  I^  ^is  ^^^  b^ci^  ^c  *ordinaiy  proceeding  of  following  up  the 
•^  nde  nin  by  obtaining  a  mle  absolute,  it  would  faave  been  different  But 
this  was  an  anomalous  proceeding  altogether,  and  if  the  judgment  were « not 
properly  stated  to  have  been  on  the  day  of  obtaining  the  rule  nisij  or,  at  least  as 
a  judgment  of  that  term«  when  could  it  be  stated  to  have  been  given  ?  The 
coetB  were  not  finally  taxed  and  paid  tiQ  the  11th  of  MHarch,  and  judgment  could 
not  be  given  in  the  vacation.  They  cited  precedents  to  this  effect.  TUPs 
Jhrmff  269.     1  TownsheruTs  Book  of  Judgments^  68. 

GuTtuy  and  Holt  contra.  Tlie  action  was  not  discontinued  until  the  costs 
were  paid.  A  rule  to  discontinue  is  like  a  summons  to  stay  proceedings  on 
payment  of  debt  and  cost^,  which  does  not  stay  the  action  till  the  costs  are 
taxed  and  paid.  If  such  a  rule  were  not  binding  upon  the  plaintiff,  (who  might 
abandon  his  rule  to  discontinue  and  proceed,)  how  could  it  be  said  to  terminate 
the  action?  The  words  of  the  rule  ahowed  it  to  be  mesely  conditional.  The 
Court  gives  the  plaintiff  leave  to  discontinue  on  payment  of  costs.  This  is  a 
condition  precedent,  and  until  those  costs  are  paid,  the  action  is  pending.  Now, 
if  ^e  action  be  pending  in  the  interval  between  die  rule  to  discontinue  and  the 
payment  of  the  costs,  how  can  it  be  correct  to  state  on  the  record  that  the 
action  was  discontinued  previously  to  their  being  taxed  and  paid  ?  They  cited 
SUJies  V.  Woodeson,  7  Term  M.  6,  WkUmore  v.  mUiams,  6  Term  R.  765, 
Hand  r.  Lady  Bendy,  2  Sir.  1220,  Fricher  v.  Eoitman,  11  JBatt,  819,  Smith 
V.  Smiih  2  New  B.  473. 

M^ao-}       *^^  Curiam.    When  the  judgment  of  discontinuance  is  entered,  it 
^'^-^  relates  back  to  the  day  when  the  original  rule  to  discontinue  was  taken 
oat.    The  action,  ^erefore,  m  this  case,  was  not  commenced  too  eariy. 

Rule  discharged. 


CLAUGHTON,  ESQ,,  M.  P„  v.  UBIGH,  a  prisoner. 

CommisBioiiera  of  bankrupts  cannot  give  a  bankrupt  a  protectipn  for  an  unlimited  period  of 
dme,  in  enier  to  enibie  bim  to  make  a  full  diaoloeuiie  of  hie  ettate  and  efiacte. 

A  cx>iiiiissioN  of  bankrupt  had  issued  against  the  defendant  in  Juh,  1822, 
voder  which  he  had  been  several  times  exi^nined.  On  the  4th  of  February 
last  the  commissiooers  indoised  the  summons  for  his  appearance  as  follows : 
^  At  the  court  of  oommisaioners,  February  4th,  1823.  Be  it  remembered*  that 
th«  within  named  J.  L.  came  ^d  Bucrendered  himself  to  us,  the  major  part  of 
the  commissioners  named  and  authorized  iu  and  by  a  commission  (^bankrupt 
awafded  against  him,  and  submitted  to  be  examined  from  time  to  time,  &c.  but 
not  being  now  piepared  to  make  ,a  full  disclosure  of  his  estate  and  effects, 
orayed  fortber  time  for  thatpiiipose,  w/dch  we  have  grunted  him  accordingly^** 
On  the  12^  of  March,  (pending  such  pxotectionf)  the  defendapt  was  committed 
to  the  K.  B.,  in  disoharge  of  his  bail  in  wot]ic;r  actiont  ^  on  the  24th  of  the 
Mme  month  the  plaintiff  loclg^d  a  detainer  egaiu3t  him  for  a  d«bt  of  10»000/. 

Abraham  had  obtained  a  rule  niei  to  discharge  him  out  of  custody  as  to  that 
action  on  filing  common  bail. 

*6531       *^arriot  opposed  the  rule,  on  the  ground  that  the  protection  was 
-^  general,  without  any  limit  as  to  time. 

The  Court  were  clearly  of  opinion  that  this  protection  was  bad,  being  for  an 

ttnlimited  period  of  time* 

Rule  discharged. 
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KEY  ff.  BROWN. 

A  deelmtkm  ctimoc  be  delifered  de  Sow  eff«e  on  prooMi  letnniabte  on  the  lait  return  of 

the  term. 

The  defendant  was  arrested  on  special  apiait  returnable  the  last  retam  of 
Hilufy  term.  On  the  16th  of  Feontary  special  bail  was  put  in,  and  notice 
thereof  given  on  the  17th.  Notice  of  exception  to  the  bail  was  served  on  the 
18th,  and  on  the  same  day  a  declaration  was  delivered  de  bene  eeue^  indorsed 
to  plead  within  the  first  four  days  of  Eanter  term.  On  the  16th  of  April 
special  bail  was  perfected. 

Chitty  havinff  obtained  a  rule  to  set  aside  the  declaration  for  irregularity, 

fFUae  now  showed  cause.  The  question  is,  whether  a  declaration  may  be 
delivered  de  bene  es$e  on  process  returnable  the  last  return.  The  rule  of  Court, 
Trinity  22  G,  3.,  does  not  decide  that  he  may  not.  That  only  regulates  the 
time  of  pleading.  The  existence  of  such  a  right  may  be  inferred  from  Holies' 
ton  V.  ocott^  5  71  R.  372.  It  is  true  the  books  of  practice  do  not  agree  npon 
this  point,  Tidd*  Fr.  465,  6/A  edit.  But  the  Court  of  Common  Pleas,  in  Jien/ 
V.  ^Fatea^  1  Mareh^  587,  thought  a  declaration  might  be  delivered  de  bene  rt^^Kd 
esse  on  process  returnable  the  last  return,  and  the  point  was  expressly  ^ 
so  decided  in  Abbey  v.  Martin^  1  H.  BL  533. 

Fer  Curiam.  Mr.  T\dd^s  reasoning  upon  this  point  is  very  strong.  The 
practice  of  declaring  de  bene  esse  was  founded  upon  certain  rules  of  court 
Now,  under  those  rules,  the  right  so  to  declare  is  limited  to  process  returnable 
before  the  last  return ;  and  it  seems  that  the  privilege  was  only  meant  to  apply 
where  the  plaintiff  is  entided  to  a  plea  of  the  term.  This  rule  must,  therefore, 
be  made  absolute. 

Rule  absolute. 


CINDERS  t;.  MOORE. 

A  defendant  hating  appeared  to  the  action  bv  one  attomejr,  cannot,  in  the  same  canae,  make 
any  application  to  the  court  by  another  without  haying  obtained  an  order  for  changing  fail 
attorney. 

The  defendant  was  detained  in  custody  at  the  suit  of  Oinders,  for  1284/. 
A  commission  of  bankruptcy  issued  agamst  Moore  on  the  17th  of  August^ 
1822,  and  his  certificate  was  allowed  on  the  8d  ol  Aprils  1823.  The  debt  due 
to  tjrinders  was  proveable  under  the  commission. 

Jl  Fottock  obtained  a  rule  to  dischaige  the  defendant  out  of  custody. 

TTie  SoRcitor-'General  now  showed  cause.    This  application  must  fail,  as 
Moore  appeared  and  pleaded  to  the  ^action  by  Messrs.  Williams  and  rcAgg 
Goddard,  as  Ills  attomies,  and  now  applies  to  &e  Court  by  an  attorney   ^ 
named  Brewer^  without  having  obtained  a  rule  to  change  his  attorney. 

Fer  Curiam.  The  rule  must  be  discharged.  If  we  listen  to  this  applica- 
tion, plaintiffs  might  be  perpetually  harrassed  by  different  attomies  for  the  same 
person. 

Rule  discharged. 
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Exparte  THOAfAS  JENKINS. 


The  Eccleii«itical  Coart  has  no  jarisdictbn  over  trusts,  sod  therefore^  whera  a  party,  sued  at 
a  trustee,  was  arrested  on  a  writ  de  eanlumae9  eapUndo^  this  Court  discharged  mm  out  of 
eostody. 

Thomas  Jbnkins  being  brought  up  on  a  writ  o(habea$  corpus^  Tauniari  moved 
to  discharge  him  out  of  custody,  on  the  ground  of  insufficiency  in  the  writ  de 
amitimace  capiendo^  by  which  it  appeared  that  a  suit  had  been  instituted 
against  Thonuu  Jenkina^  in  the  character  of  a  trustee,  under  the  will  of  one 
Mary  Davis;  and  that  tlie  payment  of  the  sum  of  451/.  had  been  decreed 
against  him  in  the  same  character.  The  objection  was,  that  as  the  Ecdesiasti- 
cd  Court  has  no  jurisdiction  over  trusts,  it  was  not  competent  to  them  there- 
fore to  make  such  a  decree,  and  as  the  defect  appeared  on  the  face  of  the  writ, 
the  defendant  was  entitled  to  his  discharge,  And  the  Court  being  of  this 
opinion,  the  rule  was  granted. 


•656]  ♦RULE  OF  COURT. 

Easter  Term,  4  Geo.  4. 

Upon  reading  the  rule  made  in  this  court  in  Hilary  term  last,  touching  com- 
mbsions  for  talung  affidavits  in  this  court.  It  is  ordered,  That  attomies  and 
solicitors,  duly  enrolled  and  practising  in  any  of  the  courts  of  Great  Sessions  in 
Wales,  or  in  either  of  the  counties  psJatine  of  Chester,  Lancaster,  or  Durham, 
be  comprised  within  the  said  rule,  in  like  manner  as  attorneys  or  solicitors  of 
the  courts  of  Westminster. 

By  the  Court. 


*66r|  ♦NEALE,  Administratrix  of  WHITTLE,  t;.  REID  and  IRVING.t 

A.  sold  roods  to  B,  at  whose  risk  they  were  shipped  for  Lisbon^  to  be  paid  for  by  bills  drawn 
opon  K.  (f  C«.  C  went  as  supercargo  and  trustee  for  A.  and  B.  ana  was  to  retain  posses- 
■on  of  the  goods  until  the  amount  of  the  bills  drawn  upon  B.  <(•  Co,  was  remitted^  and  then 
the  bill  of  lading  was  to  be  delivered  up  to  B,  B.  directed  Ji.  ^  Co.  to  effect  an  insurance, 
which  .was  done  at  bis  expense,  and  not  in  pursuance  of  any  agreement  between  him  and  A. 
The  ship,  with  the  goods  on  board,  was  captured,  and  the  underwriters  paid  a  total  loss  to 
M.  ^  Co,,  who  gave  B,  credit  for  the  money,  part  of  which  they  paid  over  to  hiro,  and  pari 
to  his  assignees  after  he  had  become  bankrupt.  R,  ^  Co.  paid  part  of  the  bills  drawn  upon 
them,  and  rejected  others.  In  an  action  brought  against  them  by  A,  for  money  had  ond  re- 
to  his  use :  Held,  that  they  were  not  bound  to  apply  the  money  paid  on  the  policy  to 


become  due :  Held,  that  this  was  not  a  oonditionai  acceptance  and  did  not  bind  R.  ^  Co,  to 
apply  to  the  pajrment  of  thebilb  any  money  that  they  might  receive  on  account  of  WiUiam$, 

Assumpsit  for  money  had  and  received  to  the  use  of  the  intestate.  Plea, 
general  issue.  At  the  trial,  before  Bayley,  J.,  at  the  London  sittings  after 
TVimfy  term,  1820,  a  verdict  was  found  for  the  plaintiff,  damages  3171/.,  sub- 
ject to  the  opinion  of  the  Court  on  a  case,  in  substance  as  follows :  On  the 
22d  of  January,  1800,  Whittle  and  T.  G,  WUHams,  being  respectively  at  the 
port  of  Norfolk,  in  Virginia,  Whittle  sold  to  Williams  1771  boxes  of  sugar,  for 

t  In  pursuance  of  the  kings  warrant,  issued  ten  days  before  the  end  of  Batter  term,  Baylty^ 
Hoiroyd,  and  Bett  Js.  sat  on  the  24th  of  May,  and  the  following  days,  until  Trinity  term,  in  the 
room  aiyoiiiiog  the  court,  and  this  and  the  several  foUowmg  casea  were  argued  and  determined. 
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27,201/.,  on  the  terms  that  the  same  should  be  shipped  and  consigned  thence, 
on  board  the  ship  Martin^  for  Lisbon^  and  shoidd  be  paid  for  by  bills  of  ex- 
change to  be  drawn  by  Williams  on  the  defendants,  payable  to  the  order  of 
Whittle;  and  for  his  better  seeority,  it  was  agreed  that  ofie  Davidwn  should 
proceed  with  the  sugar  a^  supercaigo,  on  the  'terms  hereafter  expressed  rMeo 
to  have  been  indorsed  on  the  bill  of  lading.     The  sugar  was  shipped  ^ 
accordingly,  and  WUliarM  drew  three  sets  of  biUs  of  exchange  on  the  defend- 
ants, each  set  for  9007/.,  which  he  delivered  to  Whittle  in  payment  for  the 
sugar.     The  bill  of  lading  expressed  that  the  sogaors  were  shipped  for  account 
and  risk  of  WilUamSf  to  be  delivered  at  Lisbon  to  Davidaon^  supercaigo,  agree- 
able to  the  indorsement  on  the  bill  of  lading,  which  was  as  follows:  ^The 
within  cargo  having  been  purchased  hyWilKamif  payable  by  bills  on  Hied  and 
Irving  of  London^  and  Prhittle  and  frUUams  having  appointed  Davidson  their 
joint  trustee,  for  the  purpose  of  securing  the  renuttance  of  27,301/.  to  RM  and 
Irving  to  meet  tlie  payment  of  the  bills  out  of  the  proceeds  of  the  cargo,  it  is 
hereby  declared,  that  on  Davidson  bein^  satisfied  for  the  sum  above  mentioned, 
the  bill  of  lading  is  to  be  delivered  to  WUliams,  who  is  to  appoint  the  port  or 
ports  of  destination,  and  the  house  which  is  to  make  sale  of  the  cargo."    On 
the  29th  of  January,  1800,  WUHams  wrote  to  the  defendants,  requesting  them 
to  effect  an  insurance  on  the  sngars  to  the  amount  of  35,000/,,  which  they 
accordingly  did  on  the  13th  of  March,  1800,  at  an  expence  to  WUHams  of 
7,907/.    The  Martin,  before  her  arrival  at  Lisbon  with  the  sugars  on  board, 
was  captured  by  a  French  privateer.     Williams  abandoned  the  caigo  to  the 
underwriters,  who  paid  to  the  defendants  the  sum  of  85,000/.  as  a  total  loss, 
which  was  placed  to  the  credit  of  Williams*     The  cargo  was  aAerwards 
restored  and  sold  for  18,000/.,  which  was  received  by  the  underwriters.    On 
the  30th  of  Mcy,  1800,  Whittle  wrote  to  the  defendants,  expressing  his  hopes, 
that  they  would  protect  all  the  bills  drawn  by  Williams^  *and  reminded  r^MKg 
them  tfiat  they  would  have  the  proceeds  of  the  policy  as  a  security.   L 
On  the  23d  of  /ti/y,  1800,  the  defendants  in  answer  informed  Whittle,  that 
they  had  paid  the  first  set  of  bills  amounting  to  9,067/.;  and  added,  ^*  we  can 
say  nothing,  however,  more  at  present  about  the  other  bills,  as  the  fate  of  them 
will  depend  (not  beii^  accepted)  upon  the  state  of  WUHams*  account  when 
they  become  due."     On  the  23d  of  August,  1800,  the  defendants  wrote  again 
to  Whittle,  and  informed  him  that  they  had  paid  the  second  set  of  bills,  amount- 
ing together  with  those  before  paid,  to  18,134/.;  they  added,  ^we  do  not  know 
what  will  be  the  fate  of  the  third  set,  whteh  have  not  yet  appeared  for  acceptance, 
but  we  will  do  all  we  can  to  pretent  loss  to  the  parties."    The  defendants 
afterwards  paid  several  other  of  the  bills  drawn  by  WiOiamSi  making,  together 
with  those  before  paid,  the  sum  of  23,484/.;  bot  they  refused  to  pay  tfie  re- 
mainder, amounting  to  3,707/.    In  1802  WUHams  became  bankrupt,  and  the 
defendants  had,  by  payments  to  him,  and  on  his  account  before  his  bankruptcy, 
discharged  all  that  had  ever  been  received  by  them  on  account  of  WUHams  or 
his  estate.     WhUtle  received  from  the  estate  of  WUHitms,  under  the  commis- 
sion, the  sum  of  590/.,  in  respect  of  the  bills  for  8,767/. 

ChUty,  for  the  plaintiff*.  The  question  for  the  Court,  is  whether  the  defend- 
ants w6re  justified  in  parting  wiUi  the  money  received  by  them  on  the  policy, 
without  discharging  the  demand  of  the  plaintiff*.  The  cargo,  had  it  come  to 
their  hands,  would  have  been  subject  to  an  appropriation  to  me  payment  of  the 
bills.  Now  the  contract  for  insurance,  tras  merely  for  an  indemnity  in  respect 
of  the  caigo  on  which  it  was  made.  It  must,  "^therefore,  be  subject  to  r«g^ 
the  same  liabilities  as  the  cargo  itself.  The  letter  fVom  WtfHams,  ^ 
wherein  he  states  that  he  has  drawn  upon  the  defendants,  and  instructs  them  to 
insure,  is  equivalent  to  a  direction,  that  the  policy  shall  be  a  security  for  the 
payment  of  the  bills ;  and  Whittle  in  his  letter  of  the  30th  of  May,  observes 
to  the  defendants,  that  they  wUl  have  the  insurance  to  meet  the  bills  in  the 
event  of  condemnation,  and  ia  their  answer  they  do  not  deny  that,  and  say  that 
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they  will  aceept  the  bills  if  HVHama*  scoount  was  in  his  favor.  That  was  a 
coaditioDal  acceptanG6«  or  at  all  events  an  undertaking  on  their  part  to  apply  the 
proceeds  of  the  policy,  or  any  other  money  of  WUliama'  when  received,  to  the 
l>ayaient  of  the  bills,  SieveiiM  v.  HUlf  5  Esp.  247.  In  Grant  r.  AxAstin  and 
Others^  3  Priee^  59^  Richards^  E.  says  that  an  express  consent  to  the  appropri- 
ation is  not  always  necessary.  [JSoylfly,  J.  There  does  not  appear  to  have 
been  any  agreement  between  Wnitile  and  WUHams^  that  the  latter  should  in- 
sure.3  Admitting  that  there  was  no  such  agreement,  stiU  the  vendor  of  the  goods 
had  an  equitable  right  to  tlie  proceeds  of  tiie  policy  effected  on  the  goods ;  and 
RandaU  v.  BdU  \  M.  Sc  '^•714,  shows,  that  under  such  circumstances,  the 
money  mav  be  traced  and  recovered  in  the  hands  of  a  third  person. 

Z>.  F*  J^fies,  contra,  was  stopped  by  the  Court 

Batlbt,  J.  The  case  of  Randall  v.  Bell  is  plainly  distinguishal^e  from  this. 
The  eireumstanees  proved  in  that  case  were,  that  the  holder  of  a  bill  in  trust  be* 
*661*!  ^^^"'^^  bankrupt,  and  his  assignees  commenced  an  action  against  *the 
•I  drawer,  in  which  action  the  sheriff  was  guilty  of  an  escape  on  meane 
process.  The  assignees  then  sued  him,  and  recovered  the  amount  of  the  biU. 
The  ceslift  qui  trust  brought  an  action  against  them  for  money  had  and  received, 
and  the  sole  question  determined  was,  that  the  original  debt,  in  respect  of  which 
the  action  against  the  sheriff  was  maintained,  should  enure  to  the  benefit  of  the 
party  for  whom  the  bankrupt  was  trustee,  and  should  not  go  to  the  assignees* 
It  is  in  this  ease  insisted,  Uiat  the  plaintiff,  as  the  representative  of  Whittle^  is 
entitled  to  consider  the  defendants  as  trustees  in  respect  of  money  had  and  re- 
ceived under  the  policy.  First,  upon  the  ground  of  the  original  transaction ; 
secondly,  upon  the  letter  from  WiUiofM  aumorizing  the  insurance,  and  holding 
it  out  to  the  defendants  as  an  inducement  to  accept  his  bills ;  and,  thirdly,  upon 
(he  letters  oiJidy  Ko^JhiguH  1820,  wherein  the  defendants  state  that  they  have 
paid  a  part  of  the  biUs,  and  which  are  supposed  to  contain  expressions  binding 
them  to  hold  the  money  received  from  the  underwriters  to  the  use  of  Whittle. 
It  appears  by  the  facts  of  the  case,  that  TFUliams  bought  sugars  of  Whittle  to 
the  amount  of  27,000/.,  and  as  a  security  for  the  latter,  it  was  agreed  that 
Davidson  should  so  as  supercargo  in  the  vessel  on  board  whereof  they  were 
•hipped,  and  should  keep  possession  until  the  sum  of  27,000/.  was  remitted  to 
take  up  the  bills.  It  is  clear,  therefore,  that  fVhittle  had  a  security  upon  the 
goods  for  the  whole  price ;  and  the  question  is,  whether  the  reservation  of  such 
a  security  upon  the  goods,  gave  him  a  security  upon  the  policy  also.  Now  it 
Was  no  part  of  the  original  bargain  that  WiUiams  should  insure,  but  it  being  left 
to  his  option,  he  thought  proper  to  do  so,  and  paid  a  large  sum  of  money  to 
•BA2I  cover  the  risk.  It  has  never  *been  decided,  that  a  person  not  bound  to 
-I  insure,  but  who  elects  to  insure  in  order  to  cover  payments  if  the  goods 
do  not  arrive,  may  not  apply  the  proceeds  of  the  policy  to  his  own  use.  The 
premium  for  the  insurance  comes  out  of  the  general  means  of  tlie  party  affect- 
ing it,  and  diminishes  the  fund  applicable  to  the  claims  of  general  creditors.  As 
between  them  and  the  seller  of  the  particular  goods,  they  certainly  would  be 
entitled  to  the  money  secured  by  the  policy.  It  is  not  the  produce  of  goods, 
but  is  a  substitute  for  it,  and  not  liable  to  the  same  burthens.  The  letter  order* 
ing  the  insurance  does  not  vary  the  case,  It  does  not  appear  that  it  was  to  be 
c<mimunicated  to  Whittle^  it  was  merely  a  private  communication  addressed  by 
ffiUiams  to  Reid  ^  Co.,  upon  whom  he  had  drawn,  pointing  out  to  them  the 
security  which  they  would  have  if  they  accepted  his  bills.  There  is  no  intima- 
tion in  it  that  any  person  was  concerned  with  him  in  the  policy,  nor  did  it  give 
the  defendants  any  authority  to  apply  the  proceeds  of  the  policy  to  Whittle^ s 
benefit.  But  it  is  supposed,  thirdly,  that  the  letters  written  by  the  defendants 
in Vti^  and  August  1800,  amounted  to  an  acceptance,  or  at  least  would  have 
the  edect  of  appropriating  to  the  payment  of  me  bills  whatever  monies  they 
might  receive  on  account  of  WiUUtms.  The  passage  relied  upon  in  the  letter 
of  Jiugusii  is,  ^  We  do  not  know  what  will  be  the  fate  of  the  third  set  of  bills, 
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vhich  have  not  yet  appeared  for  acceptance,  liut  we  will  do  aQ  we  can  to 
prevent  loss  to  the  parties ;"  and  the  former  letter  carries  the  case  no  further. 
So  far  from  saying;  that  they  shall  be  paid,  the  defendants  say  that  they  have 
not  and  will  not  engage  to  pay  them,  but  that  it  must  depend  upon  the  state  of 
fftUictm's  account ;  and  as  no  such  engagement  was  ^made,  even  sup-  tmao 
posing  them  to  have  had  in  the  first  instance  authority  to  apply  the  pro-  ^ 
ceeds  of  the  policy  to  the  payment  of  those  bills,  yet  fPuliam^8  might  have 
revoked  it.  The  plaintiff,  therefore,  is  not  on  any  one  of  the  grounds  taken, 
entitled  to  recover  in  this  action,  and  the  po$tea  must  be  d^vered  to  the 
defendants* 

HoLHOVD,  J.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
The  question  depends,  first,  upon  the  nature  of  the  original  transaction ;  and, 
secondly,  upon  the  correspondence^  As  to  the  first  point,  it  appears,  that  upon 
purchase  b^ng  made  by  fFUliam*8f  Whittle  did  not  part  with  his  control  over 
the  goods ;  they  were  placed  in  the  hands  of  Davidson^  who  was  to  go  as 
supercaigo,  and  retain  the  possession  until  the  price  was  paid,  when  it  was  to 
be  given  up  to  WtUiatM;  nothing,  however,  but  the  goods  was  |dedged  as  a 
security  to  Whittle,  The  cargo  was  shipped  at  the  risk  of  Williams^  and  if 
the  goods  had  been  lost  on  the  voyage  the  loss  would  have  fallen  upon  him. 
Being  under  a  liability  to  pay  for  the  floods  if  lost,  fVillianu  insured  to  a  laige 
amount  at  his  own  expense ;  he  had  made  no  bargain  to  insure,  but  whether 
insured  or  not  was  compellable  to  pay  the  bills,  and,  therefore,  provided  a  sub* 
stitute  for  the  cargo,  to  indemnify  himself  in  case  of  a  loss.  The  sum  insured 
wais  not  subject  to  the  same  liabilities  as  the  cargo ;  Williams  was,  therefore, 
entitled  to  the  mon^y  paid  by  the  underwriters,  except  so  far  as  he,  by  express 
agreement,  made  it  liable  to  the  claims  of  others.  He  did  make  it  liable  to  the 
defendants,  but  not  to  Whittle.  In  consequence  of  the  goods  not  being  parted 
with,  Davidson  might  have  insisted  on  keeping  possession  of  them  when  aban- 
doned, and  by  that  means  Whittle  would  *have  obtained  the  amount  r»o^ 
produced  by  the  sale  aAer  they  were  restored.  But  in  fact  the  case  ^ 
states,  that  the  defendants  paid  Whittle  more  than  the  goods  produced.  With 
respect  to  the  correspondence,  unless  that  amounts  to  an  acceptance  of  the  bills, 
or  to  an  appropriation  of  the  money  to  the  payment  of  them,  it  furnishes  no 
ground  to  maintain  this  action.  So  far  from  being  an  acceptance,  it  expressly 
shows,  that  some  of  the  bills  were  not  accepted,  and  also  that  the  defendants 
would  not  undertake  to  apply  the  funds  in  their  hands  to  the  payment  of  them. 

Best,  J.  This  is  a  very  plain  case,  whether  it  be  considered  in  a  legal  or 
equitable .  point  of  view.  The  original  transaction  was  a  sale  of  goods,  by 
which  the  vendor  would  have  parted  with  all  control  over  them,  unless  a 
special  agreement  to  the  contrary  had  been  made.  It  is  insbted  that  the  con- 
tract was  such  as  to  give  the  vendor  a  right,  not  only  to  the  proceeds  of  the 
goods,  but  of  the  policy  also.  That  contract  was  contained  in  an  endorsement 
on  the  bill  of  lading,  and  the  only  thing  charged  by  it  in  the  hands  of  the  trustees, 
to  the  payment  of  the  bills,  is  the  proceeds  of  Uie  cargo ;  it  does  not  mention 
the  policy  at  all.  If  Whittle  was  not  satisfied  with  that,  he  should  have  made 
an  express  stipulation  that  a  policy  should  be  effected  for  his  security.  In  that 
case  the  sum  insured  would  have  been  bound ;  but  there  was  no  such  stipulation ; 
the  vendor  would,  therefore,  have  no  more  claim  to  that  money  than  he  would 
have  had  to  the  cargo,  without  an  express  agreement.  The  pohcy  was  effected 
by  Williams  at  his  own  expense,  aiui  without  even  the  privity  of  Whittle;  had 
the  latter,  at  the  time  of  making  the  contract,  insisted  *upon  having  a  rcgge 
policy  for  his  security,  probably  Williams  would  not  have  given  the  same  ^ 
price  for  the  goods.  It  is  clear,  therefore,  that  the  money  was  not  charged  by  tlie 
first  contract.  Then,  as  to  the  letters,  do  they  amount  to  an  acceptance  ?  They 
are  not  even  a  conditional  acceptance.  The  defendants,  on  the  contrary, 
declare  that  they  can  say  nothing  about  the  remainder  of  the  bills,  and  do  not 
^undertake  to  accept,  if  Williams^ s  account  should  torn  out  fevocable.     Upon 
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the  whole,  then,  it  does  not  appear  that  there  was  anv  nndertakin^,  either  in  the 
indorsement  on  the  bill  of  lading  or  in  the  correspondence,  to  plec^  the  money 
secured  by  the  policy  to  the  payment  of  the  bills  in  question.  The  defendants, 
therefore,  acted  righdy,  in  paying  it  over  to  Williams  and  his  assignees,  and  are 
entitled  to  judgment  in  their  faycnr. 

Postea  to  the  defendants. 


•660]      *The  Eari  of  SHAFTESBURY  and  Othera  t;.  RUSSELL. 

A  testator  being  teiaed  of  the  miDsion-hoaee  of  B.  for  hie  life,  and  beuig  the  owner  of  cei  ain 
household  famiture,  pictures,  d&c.  therein,  beoueathed  the  hitter  to  trustees  upon  trust,  to 
permit  the  same  to  be  held  and  enjoyed  by  tne  person  who,  for  the  time  being,  would  be 
entitled  to  the  possession  of  his  freehold  estates ;  and  be  further  directed,  that  whilst  the  said 
freehold  estates  should  be  held  and  enjoyed  b^  the  person  entitled  to  his  gaid  mansion-house, 
the  said  chattels  should  be  kept  in  the  mansion-house,  and  not  removed  therefrom,  unless 
with  the  consent  of  the  trustees.  Upon  the  death  of  the  testator,  the  goods  and  chattels  were 
in  the  said  mansion-house,  and  his  son  then  became  seised  of  the  freehold  estates,  and  entitled 
to  the  mansion-house  for  his  life,  and  remained  in  the  occupation  of  the  same,  and  of  the 
household  furniture,  &c.  mentioned  in  the  will :  Held,  that  even  if  the  son  of  the  testator  bad 
been  a  trader,  and  become  bankrupt,  and  had  had  the  goods  in  his  possession  at  the  time  of 
the  act  of  bankruptcjr,  under  the  above  circumstances,  they  would  not  have  passed  to  his 
assignees  as  property  in  his  order  and  disposition  within  the  meaning  of  the  21  Jae,  1.  c.  19^ 
and  therefore  that  a  collector  of  taxes  was  not  justified  in  distraining  these  goods  for  taxes  due 
from  the  son  in  respect  of  horses,  carriages,  does,  &c.  under  the  49  G,  3.  c.  99.  t.  38.,  by 
which  collectors  of  taxes  are  authorized  to  use  all  remedies  and  powers  which,  by  any  acta 
concerning  bankrupts  are  ffiven  to  creditors.  Quert.  Whether  that  section  applies  to  per- 
sons not  subject  to  the  bankrupt  laws. 

By  sect.  33.  ot  the  43  G,  3.  e.  99.  it  is  enacted,  '*  that  if  any  question  or  difference  shall  arise 
upon  taking  any  distress,  the  same  shall  be  determined  by  the  commissioners  of  taxes  :** 
Held,  that  as  the  jurisdiction  of  the  superior  courts  was  not  expressly  taken  away,  an  action  at 
common  hiw  was  maintainable  lor  a  wrongful  distreaa. 

This  was  a  special  action  on  the  case,  by  the  plaintiffs^  as  the  owners,  under 
tmst,  of  household  furniture,  pictures,  &c.  in  the  mansion-house  of  Blenheim^ 
which  were  held  and  enjoyed,  with  their  consent,  by  the  Duke  of  Marlborough^ 
under  those  trusts,  against  the  defendant,  a  collector  of  taxes,  for  wrongfully 
distraining  those  goods  for  taxes  and  duties  upon  windows,  and  inhabited  houses 
chaiged  upon  the  mansion-house,  and  for  other  taxes  upon  male  servants, 
carriages,  horses,  dogs,  dus.  due  from  the  duke.  There  was  also  a  count  in 
trover.    Plea,  not  guilty. 

At  the  trial,  before  Abbott  G.  J.,  at  the  Middlesex  sittings  in  Easter  term, 
1822,  the  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
ooort  on  the  following  case : 

*6671  *(^eorge^  late  Duke  of  Marlborough^  was,  in  his  lifetime  and  up  to 
-'  the  time  of  his  death,  owner  of  the  goods  and  chattels  mentioned  in  the 
dedaration,  and  was  seised  of  the  mansion-house  of  Blenheim  for  the  term  of 
his  natural  life ;  and  by  his  will,  dated  the  3d  day  of  March^  1812,  gave  and 
bequeathed  the  said  goods  and  chattels  to  the  plaintiffs,  upon  trust  to  permit  the 
same  to  be  held  and  enjoyed,  so  far  as  the  rules  of  law  and  equity  would  permit, 
by  the  person  who,  for  the  time  being,  would  be  entided  to  the  possession  of 
his  freehold  estates  therein-before  devised  to  the  Marquis  of  Blandford,  now 
Duke  of  Marlborough^  for  his  life,  with  such  remainders  over  as  therein  men- 
tioned. And  the  testator  directed  that,  whilst  his  freehold  estates  should,  under 
the  limitations  in  his  will,  belong  to  and  be  held  and  enjoyed  by  the  person  or 
persons  entitled  by  act  of  parliament  to  his  aforesaid  mansion-house,  gardens, 
and  pleasure-grounds  at  Blenheim,  the  chattels  should  be  kept  and  preserved 
in  the  same  mansion-house,  gardens,  and  pleasure-grounds,  and  should  not  be 
removed  therefrom,  unless  with  the  consent  of  the  trustees.  And  he  appointed 
the  trustees  executors  of  his  will.  The  late  duke,  before  the  seizure  of  th«> 
goods  and  chattels  mentioned  in  the  dedaration,  died,  and  at  tfie  time  of  his 
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death  the  goods  and  chattels  were  in  the  mansion-house  at  Blenheim.  Upon 
the  death  of  the  late  duke,  the  present  Duke  of  Marlborough  became  seised  of 
the  mansion-house  at  Blenheim  for  the  term  of  his  natural  life,  and  he  has  ever 
since  occupied  and  still  continues  to  occupy  it  From  the  death  of  the  late  duke 
and  up  to  the  time  of  seizing  and  distraining  the  goods  and  chattels,  they 
remained  in  the  ^mansion-house  at  Blenheim^  in  the  use  of  the  present  r«gAo 
duke.  Robert  Buseell^  the  defendant,  was  the  collector  of  certain  duties  '- 
granted  and  assessed  by  the  statute  49  O.  3.  e.  09.  and  other  subsequent  acts, 
and  the  other  duties  of  assessed  taxes  for  the  division  of  Blenh^m,  and  had  the 
usual  warrants  of  the  commissioaers  acting  under  the  said  acts  delivered  to  him 
at  the  time  of  his  appointment.  At  the  time  of  distraining  the  goods  and  chattels 
mentioned  in  the  declaration  certain  taxes  and  dnties  were  charged,  and  were 
due  from  the  present  Duke  of  Marlborough  to  his  majesty.  The  window  taxes 
and  duties,  amounting  to  the  sum  of  (572Ll5e*  6d.f  were  charged  upon  and  were 
due  from  the  said  present  due  in  respect  of  the  mansion-house  at  Blenheim  $  the 
rest  of  the  taxes  and  dutiee  were  assessed  upon  the  several  articles  before  men- 
tioned, returned  by  the  present  duke  to  be  paid  for  at  Blenheim  aforesaid. 
Before  any  distress  was  made  for  the  said  arrears  of  taxes  and  dnties,  the 
defendant  made  a  demand  of  the  same,  as  they  became  due  from  the  present 
duke,  and  required  him  to  pay  them ;  but  he  did  not  do  so.  On  the  10th  ilfoy, 
1821,  the  goods  and  chattek  of  the  plaintiffs,  mentioned  in  the  declaration,  were 
distrained  by  the  defendant  for  the  said  several  and  respective  taxes  and  dnties 
payable  to  his  majesty,  so  assessed  and  charged  upon  die  present  duke.  The 
plaintiffs,  after  the  seizing  of  the  goods  and  chattels,  tendered  and  offered  Ae 
defendant  to  pay  him  the  sum  of  672/.  159.  6d,,  the  amount  of  the  house  and 
window  taxes  and  duties,  and  also  the  sum  of  60/.,  the  same  being  a  competent 
sum  for  the  expenses  of  keeping  and  selling  such  part  of  the  goods  and  chattels 
as  were  proper  and  necessary  to  be  sold  for  the  payment  of  the  *8aid  rmoAQ 
house  and  window  taxes  and  duties,  and  demanded  and  required  of  the  ^ 
defendant  to  deliver  to  the  plaintiffs  the  goods  and  chattels  so  seized  and  taken ; 
but  the  defendant  refused  to  deliver  them. 

Roger»y  for  the  plaintiffs.  The  assessments  are  made  under  tlie  43  G,  3.  e. 
161.,  and  the  mode  of  the  recovery  of  arrears  due  upon  them  is  prescribed  by 
43  G.  3.  e.  99.  The  act  of  the  43  G.  3.  e.  161.  is  divided  into  two  classes, 
the  first  of  which  has  reference  to  the  assessments  A  and  B,  which  are  the 
assessments  on  windows  and  houses;  the  second  refers  to  assessments  C,  D, 
E,  F,  6,  H,  I,  J,  K,  the  assessments  for  the  other  taxes.  In  the  first  class  the 
chaige  is  made  upon  the  premises,  in  the  second  on  the  person.  The  43  G,  3. 
c.  99.  8,  33.,  provides  a  separate  remedy  for  the  recovery  of  arrears  due  upon 
each  class  of  assessment,  viz.  to  distrain  upon  the  messuages,  lands,  and  tene- 
ments charged,  and  to  distrain  the  person  charged  by  his  or  their  goods  and 
chattels,  and  all  such  other  goods  and  chattels  as  they  are  thereby  authorized  to 
distrain,  without  further  warrant  from  the  commissioners.  The  latter  words  do 
not  give  any  new  or  original  power,  much  less  are  they  intended  to  extend 
eitheir  of  the  powers  previously  given;  but  they  apply  to  particubr  cascj 
expressly  provided  for,  and  mean  only  that  in  such  cases  the  collector  may 
proceed  without  any  further  authority.  One  of  these  cases  is  contained  in  43 
G.  3.  c.  99.  9,  37.;  and  another  is  mentioned  in  the  43  G.  3.  c.  161.  e.  55.  It 
is  clear  from  both  these  statutes,  that  the  two  classes  of  assessments  were 
intended  to  be  kept  distinct,  and  that  the  two  remedies  were  to  be  specifically 
applied.  But  these  goods  were  not  liable  under  either  class  of  assessment  they 
were  ^neither  goods  on  the  premises  chaiged,  nor  of  the  person  charged,  r%fffA 
nor  did  they  f«dl  within  the  particular  cases  to  which  the  words,  "such  L 
other  goods  as  the  collector  is  hereby  authorized  to  distrain,'*  apply.  As  to  the 
property  in  the  goods,  the  Duke  of  M,  has  none  of  which  a  court  of  law  can 
take  cognizance,  llie  words  in  the  will,  "  as  far  as  the  rules  of  law  or  equity 
will  permit,"  show  that  the  duke  was  not  to  have  even  the  use  of  them  in  a 
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manner  iaeooBistenl  with  the  absdate  devise  to  the  tnieteee;  nor  ie  thaie  a 
pretence  for  saying  that  the  s^yparent  posseesion  was  tainted  with  fhmd;  for  it 
was  a  possession  in  exeention  of  the  trust,  which  Lord  Mansfield  in  Cadogan 
T.  Kenneif  Cowp.  432,  eonsiders  as  a  eiieanistanee  which  conchisiTely  nega- 
tives fraud. 

Parkin  eontra*  It  is  perfectly  dear  that  for  arrears  of  taxes  on  houses  and 
whidows  the  collector  has  a  right  to  distrain  any  goods  of  a  third 'person  found 
on  the  premises  charged.  Jiison  t.  Dixan^  I  M,  it  S*  001.  With  respect  to 
the  mode  of  recovering  those  taxes  which  are  charged  upon  the  person,  it  is 
material  to  advert  to  tlM  88th  seetion  of  the  48  G.  3.  c  99.  By  that  section, 
all  remedies,  advantages^  powers,  Icc^  whiefa,  by  any  acts  concerning  bankrupts, 
or  concerning  the  method  of  recovering  rent  in  arrear,  are  given  or  granted  to 
any  creditors,  lessors,  or  landlords  respectively,  shall  be  used  and  practised  by 
such  respective  oommissionerB,  and  by  any  odlector  acting  under  their  authority, 
for  the  recovering  and  seearmg  any  arrears  of  such  duties  over  and  above  the 
powers  and  remedies  contained  in  that  act.     Now  the  assignees  of  a  bankrupt 


^0711  ^^^^  *^  entitled  to  recover  these  goods  as  goods  in  the  order  and 

^  position  of  the  bankrupt,  with  the  consent  of  the  true  owner.  Besides, 
an  action  at  common  law  is  not  nudntatnable,  even  if  the  taking  were  wroutfful; 
kit  section  88.  enacts,  **  that  if  any  question  or  diflerence  shall  arise  upon  tsUing 
such  distress,  the  same  shall  be  determined  and  ended  by  two  or  more  of  such 
connnissioners.'*  The  subject-matter  of  this  action  was  a  question  or  difference 
ansing  upoti  taking  the  distress,  and,  therefore,  ought  to  have  been  determined 
by  the  commissionerB* 

Batlxt,  J.I  am  of  opinion  that  the  plaintiffs  are  entided  to  recover.  The  dis- 
tress in  this  case  is  for  taxes,  which  the  act  of  pariiament  charges,  not  upon  the 
premises,  but  upon  the  person  of  the  individual.  The  question  therefore  is, 
whether  the  law  has  given  the  remedy  by  distress  Is  such  case.  Now  by  the 
43  (?•  3.  e.  99.  t,  33.,  the  ci^ectors  are  authorized  to  distrain  upon  the  mes- 
suages, lands,  tenements,  and  premises  charged  with  any  sum  of  money,  or  to 
distrain  the  person  so  charged  by  his  goods  and  chattels,  and  all  auch  other 
goods  and  chattels  as  they  are  thereby  authorized  to  distrain.  There  are, 
therefore,  three  classes  of  cases  in  which  the  distress  is  lawful ;  first,  it  is  law- 
ful to  distrain  goods  on  the  premises  chaiged ;  secondly,  goods  of  the  person 
charged ;  and,  thirdly,  goods  authorized  to  be  distrained  by  the  particular  pro- 
visions of  the  act.  Now  it  lies  upon  the  party  making  the  distress  to  show 
that  it  is  lawful.  No  particular  provision  of  the  act  has  been  pointed  out  to  us 
by  the  defendant's  counsel  by  which  any  goods,  except  those  of  the  person 
*<^721  *  ^^'8^  ^^  liable  to  be  distrained  in  respect  of  taxes  ^charged  upon  the 
^  person  of  the  individual,  and,  therefore,  we  must  take  it  that  there  is  no 
express  provision  authorizing  the  collector  in  such  a  case  to  seize  any  goods  not 
the  property  of  the  person  charged.  That  being  so,  the  question  is,  were  these 
the  goods  of  the  person  charged!  The  person  charged  in  this  case  was  the  Duke 
iA  MarlhoTOUgh;  but  the  goods  seized  were,  in  point  of  law,  the  property  of 
the  trustees*  The  Duke  df  M.  had  the  use  of  them  in  a  particular  mode,  but 
they  were  not  to  be  taken  off  the  premises;  he  had  the  custody  of  them  under 
a  trust,  but  nothing  more.  It  is  dear,  therefore,  that  these  were  not  the  goods 
of  the  person  charged.  It  has  been  argued,  however,  that  if  the  Duke  had  been 
a  trader,  and  had  become  bankrupt,  and  the  goods  had  been  in  his  possession, 
under  the  circumstances  mentioned  in  the  case,  at  the  time  of  the  bankruptcy, 
that  they  would  have  passed  to  Ms  assignees  as  property  in  his  order  and  dis- 
position, with  the  consent  of  the  true  owner,  within  the  81  Jac,  1.  c.  19.  «.  11., 
and,  therefore,  that  the  collector  was  entitled  to  seize  them  under  the  43  G.  3.  c. 
99.  t.  38.,  by  which  •«  all  remedies,  which  by  any  act  or  acts  concerning  bank- 
rupts were  given  to  any  creditors,  are  granted  to  die  commissioners  and  the  col- 
lectors therein  mentioned.'*  Now,  without  decidiuff  whether  that  clause  would 
apply  to  a  person  in  die  situation  of  the  Duke  of  Martbefimgh^  who  is  not  a 
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trader,  and  therefore  not  subject  to  the  bankrupt  laws,  (which  may  be  doubtful,) 
it  spears  perfectly  clear,  upon  the  authority  of  decided  cases,  that  if  he  had 
been  a  trader  and  a  bankrupt,  and  had  had  the  goods  in  his  possession  at  the 
time  of  his  bankruptcy,  under  the  circumstances  stated  in  this  case,  they  would 
not  be  considered  as  in  his  order  and  disposition  with  *the  consent  of  the  r«Mg 
tnie  owner,  within  the  meaning  of  the  21  Jac,  1.  c.  19.  In  Jarman  v.  ^ 
Wooiloion^  3  T,  B,  618,  a  woman  before  marriage,  with  the  consent  of  her 
intended  husband,  conveyed  all  her  stock  in  trade  and  furniture  to  trustees,  to 
enable  her  to  carry  on  her  business  separately:  it  was  held,  the  husband  not 
having  meddled  with  them,  and  there  being  no  fraud,  that  such  effects  (though 
fluctuating^  were  not  liable  to, his  debts  upon  his  becoming  bankrupt;  and  that 
case  was  decided  on  the  ground,  that  the  husband  had  not  the  order  and  dispo- 
sition of  the  property  with  the  consent  of  the  real  owner,  for  the  trustee  was 
the  legal  owner,  and  he  gave  no  consent  for  such  purpose.  In  Darby  v.  Smiih^ 
3  T,  R*  82,  the  assignees  were  held  entitled  to  recover,  on  the  ground  that  the 
trustees  had  assented  to  the  husband's  having  the  apparent  order  and  disposition. 
It  is  a  material  circumstance  in  this  case,  that  the  goods  never  had  belonged  to 
the  present  Duke  of  Marlborough.  They  had  belonged  to  the  former  Duke, 
and  any  person  who  wished  to  trace  the  ownership  by  referring  to  the  proper 
depositary  of  his  will,  would  have  learned  that  the  present  Duke  had  only  a 
limited  use  of  the  goods,  and  that  he  had 'no  more  control  over  them  than  a 
lodger  in  a  ready  furnished  house  has  over  the  furniture.  The  trustees  were 
the  real  owners,  but  they  did  not  permit  him  to  have  the  order  and  disposition 
of  the  goods.  The  only  power  he  had  over  them,  was  derived  not  from  them, 
but  from  the  will  of  the  late  Duke.  As  to  the  other  objection,  that  this  action 
is  not  maintainable,  and  that  the  matter  was  determinable  by  the  commissimiers 
only,  I  am  of  opinion,  that  inasmuch  as  *the  right  to  resort  to  the  supe-  t^^a 
rior  courts  of  law  can  only  be  taken  away  by  express  words,  and  as  ^ 
there  are  none  such  in  this  act  of  parliament,  this  action  is  properly  brought. 
For  these  reasons  the  judgment  must  be  for  the  plaintiff. 
HoLBOTD  and  Bssr  Justices  concurred. 

Judgment  for  the  plaintiffs. 


PRIDDY  et  aL  v.  HENBREY. 

Dsbt  by  the  drawer  against  the  aooeotor  of  a  bill  of  exchange,  iMjable  to  the  drawer  or  faia 
order, /or  voiue  receiiptd  tsi  goodt:  Held,  that  the  action  would  lie. 

Declaration  in  debt  by  the  plaintiffs,  as  the  drawers  of  a  bill  of  exchange 
for  50/.,  payable  two  months  afler  date  to  the  plaintiffs,  or  their  order,  for 
value  received  in  goods  against  the  defendant  as  the  acceptor.  Demurrer.  The 
question  was,  whether  the  action  of  debt  was  maintainable.  The  case  was 
argued  in  the  course  of  the  last  term  by  Crotvder  in  support  of  the  demurrer, 
and  Chiity  contra.  The  arguments  and  several  authorities  cited  are  so  fully  com- 
mented on  in  the  judgment  of  the  court,  that  it  becomes  unnecessary  to  state 
them  here. 

Cur,  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Bayley, J.  Thiswas anactionofdebtby thedrawerof abillofexchangeagainst 
the  acceptor,  and  the  question  was  whether,  circumstanced  as  this  case  was,  the 
action  of  debt  could  be  maintained.  WheUier  debt  will  lie  in  all  cases  by  the 
drawer  against  the  acceptor  is  not  the  question,  but  whether  it  will  lie  under  the  par- 
ticular circumstances  of  this  case.  The  *biU  is  payable  to  the  plaintiffs  the  r«Q.«r 
drawers,  or  their  order,  and  it  imports  to  he  for  value  received  ingoodt.  L 
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The  words  <*  value  received,"  in  a  bOl  like  this,  must,  aooording  to  Highmoft  v. 
PrUnroMt^  &Af,  ^  S.  65,  be  understood  to  mean  value  received  by  the  acceptor 
from  the  drawers.  This  acceptance,  therefore,  is  an  admission  by  the  defend- 
ant, not  that  he  may  hereafter  receive  value,  but  that  he  previously  has  received 
value  in  goods,  and  upon  such  an  acceptance,  my  brother  Holroyd  and  myself, 
(the  only  judges  before  whom  the  case  was  argued,)  are  of  opinion,  that  the 
action  of  debt  may  be  maintained.  The  case  was  extremely  well  aigued  for 
the  defendant  by  Mr.  Crowderf  and  he  referred  us  to  the  several  authorities  in 
which  it  has  been  held,  that  debt  will  not  lie  against  the  acceptor  of  a  bill ;  but 
in  none  of  those  cases  does  the  action  appear  to  have  been  brotight  by  the 
drawer  upon  a  bill  payable  to  his  own  onler,  importing  to  be  for  value  pre- 
viously received:  the  reason  for  those  decisions  is  inapplicable  to  an  action  by 
the  drawer  upon  a  bill  so  framed;  and  there  are  several  determinations,  some 
opon  promissory  notes,  and  one  upon  a  bill,  which  fully  justify  a  contrary 
inference.  In  Hard,  485,  the  leading  case  upon  this  point,  the  action  was  by 
the  payee  against  the  acceptor  upon  a  bill  drawn  by  a  third  penon:  the  objec- 
tion was,  that  there  was  no  privity  between  the  plaintiff  and  the  defendant;  and 
Halt,  C.  B.  observed  upon  the  argument,  that  the  great  question  was,  whether 
a  debt  or  duty  were  raised  by  the  acceptance,  for  if  it  were  no  more  than  a 
cdlateral  engagement,  debt  lay  not;  and  when  the  court  on  a  subsequent  day 
*(ner\  ^^^^^^^  ^^^  opinions,  the  ground  of  them  *was,  that  the  acceptance 

-1  did  not  create  a  duty,  any  more  than  a  promise,  in  consideration  of  for- 
bearance made  by  a  stranger,  and  that  he  that  'drew  the  bill  continues  the 
debtor.  Now,  between  ike  parties  in  this  case,  privity  does  exist.  This 
is  not  a  collateral  engagement,  as  an  engagement  for  the  debt  of  a  third  penon, 
but  an  engagement  for  the  proper  debt  of  the  defendant,  and  he,  and  he  only 
was  at  the  time  of  the  acceptance,  and  still  continues  debtor.  The  decision, 
therefore,  in  that  case,  concludes  nothing  against  the  plaintiff  in  this,  and  the 
grounds  of  the  decision  rather  make  for  the  plaintiff  than  against  him.  Brown 
V.  London^  1  Mod.  585.  2  KA.  695*  719.  758  822,  was  indebitaitu  aasun^ 
rii  by  payee  against  the  acceptor  or  a  bill  drawn  by  a  third  person;  it  was, 
therefore,  in  all  its  circumstances,  like  the  case  in  Hardres,  which  it  calls 
MUtovCa  case.  TwUden  and  Moretan  at  first  thought  the  action  maintainable, 
because  being  after  verdict,  they  said  it  should  be  intended  defendant  had  effects 
and  value  in  his  hands.  It  was  four  times  before  the  court:  it  was  decided 
within  three  yean  after  the  former  case,  by  H(def  C.  J.  vnd  Eainrfordf  J.,  two 
of  the  judges  who  joined  in  the  former  decision,  upon  which  it  was  entirely 
founded.  Hodgea  v.  Steward^  Skinn,  322.  346,  was  not  an  action  of  debt  or 
indtbiiatua  aantmpaiif  but  a  special  action  of  aaaumpait;  but  the  bill  being 
payable  to  J,  S,  or  bearer,  and  not  to  J,  S.  or  order,  the  question  was,  whether 
any  action  could  be  maintained  upon  it  by  an  indoraee.  That  case,  therefore, 
was  not  cited  in  the  argument  for  the  sake  of  the  decision,  but  on  account 
of  dicta  which  it  contained:  ^  Skinn,  332,  per  HoU,  C.  J.  Inddniatiu 
*6771  '^'^'^^  ^^  >^ot  lie  on  a  bill  of  exchange,  and  he  cited  London^ a  case 

-^  to  the  purpose."  Skinner,  346.  *'  In  thu  case  it  was  oftentimes  said, 
that  indebiiaitia  aaaumpaU  would  not  lie  upon  a  bill  of  exchange,  as  it  had  been 
ruled  in  diven  cases,  but  against  the  drawer  for  value  received,  tliere  it  would 
lie,  but  there  it  is  for  the  apparent  consideration."  The  fint  of  these  dicta,  there- 
fore, carries  the  case  no  farther  than  Brown  v.  London,  to  which  it  refen,  and 
the  latter  is  rather  in  favor  of  the  plaintiff  because  it  imports,  that  where  a  bill 
bean  upon  the  face  of  it  that  it  is  for  value  received,  indebitaiua  aaaumpait  may 
lie  upon  it  against  the  drawer.  Gilbert,  Debt,  364,  is  evidently  founded  upon 
MiUoria  case,  and  Brown  v.  London,  and  applies  to  the  case  where  the  payee, 
who  Imngs  the  action,  is  a  different  penon  from  the  drawer,  for  it  uses  the  ex- 
pression, that  the  drawer  still  continues  liable.  In  JVM  v.  Oeddea,  1  Tatmi. 
510,  the  drawer  and  payee  were  probably  the  same  persons,  but  the  only  ques- 
tion was,  whether  bau  in  error  was  requiiitOy  and  although  Lawrence,  J.  puts 
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this  question,  uriiat  conni  is  tliere  in  this  dedaralion,  upon  whidb,  properly 
speaking,  debt  will  lie  ?  (and  yet  ^ere  were  eounts  for  goods,  sold,  money  paid, 
lent  and  received,  and  on  an  aecoont  stated,)  and  then  refers  to  MUton^9  ease, 
and  says,  that  Lord  Eidon  leoognised  the  same  doctrine,  (pvob^y  lefeiring  to 
Bishop  V.  Vaung^  2  Bo8  ^  PM.  78,)  yet  Chambrt,  J.  who  was  a  very  Me 
pleader,  and  no  friend  to  innovation,  was  entirely  silent  upon  liie  point,  and  only 
regcetted  that  they  were  bound  to  conform  to  a  rule  which  dispensed  with  bail 
in  error.  Had  that  judgment  been  leveised,  no  doubt  it  would  have  been  re* 
ported,  and  Mr.  Cfmoder^M  Matnoy  would  have  diseovered  it.  These  are  the 
*«uthorities  cited  upon  the  ai^gument  for  the  defendant,  and  no  one  of  r«|i.«a 
them  faiily  warrants  the  infepBnoe,  4iat  upon  a  hill  payable  to  the  L  ^*^ 
drawer  or  his  order,  and  inporling  to  be  for  value  receif^  by  the  drawee,  debt 
wsU  not  lie  against  the  aeoepKMr.  Let  ns  now  look  to  the  other  side,  and  see 
what  autherilies  there  are  to  eupport  the  a^on.  In  Eumbeii  v.  Bmli^  10  Mod. 
36,  debt  was  brought  ii^on  a  promissory  note.  In  1  Mod.  Entr.  8 IS,  pi.  13, 
it  is  said,  debt  wSl  lie  against  the  maker  of  a  note,  not  against  the  indorser. 
And  tlie  question  was  very  folly  eonndeved  in  the  case  already  mentioned  of 
BUhop  V.  Young.  That  was  an  action  isi  debt  by  the  payee  of  a  note  agunst 
the  maker.  The  note  imported  to  be  for  value  received  in  goods.  The  Court 
took  time  to  consider,  and  from  the  daborate  judgment  of  I^rd  iSUon,  at  is  oIh 
vious  that  much  attention  was  given  to  die  case.  His  Jordship,  after  obs«vii|g 
that  the  consideration  aj^aied  upon  the  face  of  the  note,  (whioh  was  for  value 
received  in  goods,)  and  that  it  was  an  action  by  the  payee  against  the  maker, 
referred  to  the  case  of  Wddi  v.  Crtdgt  Sir.  1180.  S.  C.  there  rdied  upon,  and 
intimated,  that,  according  to  the  report  of  that  case  in  8  Mod.  873,  they  ^onld 
apply  that  case  too  generally,  were  they  to  hold  it  as  clem*  law,  that,  without  any 
exception,  an  indMtatut  tumtrnpHi  would  not  lie  on  a  foreign  bill,  an  inland  bill, 
or  a  promissory  note.  In  the  aigument  in  that  report  he  notices,  that  the 
reason  given  why  a  general  indobttaUta  ^ununpHi  wili  not  lie,  is  for  wani  of 
conMeraHon.  It  is  observable,  he  says,  on  tiie  two  reports  of  Wueh  v.  Crmg, 
in  Strange,  and  8  Mod.^  that  tlie  reason  for  holding  that  debt  would  not  lie  on 
the  note  was  founded  on  the  analogy  *of  notes  lo  bills.  If,  therefore,  fffrg 
he  says,  it  be  true  that  d^  will  lie  by  the  payee  of  a  bill  against  the  ^ 
drawer,  it  will  remain  to  be  considered,  whether  the  analogy  will  not  require 
us  to  hold,  that  in  the  case  of  a  note  having  an  apparent  consideration,  debt  wiU 
not  lie  by  the  payee  against  the  maker.  The  case  in  Hadre$f  he  says,  seems 
to  open  the  principles  on  which  this  case  (the  case  in  question)  must  be  de- 
cided, and,  after  noticing  ibe  position  in  Com.  Dig.  tit.  JkbL  B,  that  debt  will 
lie  upon  every  express  contract  to  pay  a  eum  certain;  and  after  giving  the 
reasons  why  it  was  decided  in  Milton's  case,  that  debt  would  not  there  lie 
against  the  acceptor  of  a  bill,  the  reasoning,  he  says,  there  is  this,  that  the 
acceptor's  situation  is  analogous  to  that  of  a  man  who  takes  upon  himself  an 
obligiEOion  to  pay  that  which  is  not  his  own  debt,  but  die  debt  of  another,  and 
loolung  at  the  effect  of  a  bill  of  exchange,  it  is  very  reasonable  to  hold,  that 
though  the  acceptor  be  primarily  liable,  hs  is  UMe  not  for  his  own  debt,  but 
for  liie  debt  of  another.  The  drawer  owes  die  debt:  Lord  Eldon  then 
refers  to  Hard's  case,  iSiotteM,  23,  where  it  is  said  that  indMtaius  assunqh 
sit  will  not  lie  against  an  acceptor,  because  Am  is  but  a  collateral  engage- 
ment, but  that  it  will  lie  against  die  drawer,  because  he  is  really  the  debtor,  uid 
to  Skinner^  346,  where  it  is  held  that  debt  will  lie  against  the  drawer  of  a  bill, 
inaporting  to  be  for  value  received,  because  of  the  apparent  consideration ;  and 
alter  noticing  Bumball  v.  J3a//,  he  says,  «^  Indeed  if  debt  will  lie  against  the 
drawer,  at  &e  suit  of  the  payee,  it  seems  the  nooessary  effect  of  the  statute, 
which  puts  notes  on  (he  aame  footing  wkh  bflis,  that  debt  will  lie  by  the 
payee  of  a  note  against  the  maker.*'  He  concludes,  therefore,  that  in  diat 
particular  case  debt  might  be  nainteined,  but  guards  against  an  infeoence  rj»aoQ 
to  cases  ^where  the  aetion  was  not  by  ^sjiee  against  makerv  or  where  ^ 
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:iie  note  did  not  express  a  considention  upon  the  &ce  of  iL  Now  what  is 
the  principle  upon  which  that  case  was  decided!  Evidently  this,  that  where 
there  is  a  privity  (independently  of  any  securiQr)  between  the  parties,  and  the 
debtor  undertakes  not  fiar  anotiier's  debt  but  for  his  own,  not  to  a  stranger,  but 
to  the  creditor,  and  he  enters  into  m  contract  to  pay  that  dlebt,  specifying  therein 
that  he  enters  into  it  for  dut  debt,  an  action  of  debt  lies.  Now  look  to  the 
analogy  between  a  note,  as  between  maker  and  payee,  and  a  bill  as  between 
drawer  and  acceptor,  and  apply  the  principles  of  that  decision  to  the  case  in 
^estion.  The  only  difference  between  the  two  cases  is  thb,  that  in  the  one 
^  party  appears  to  act  of  his  own  accord,  in  the  other  he  acts  upon  request. 
The  maker  of  a  note  promises  to  pay  without  (as  £ur  as  is  to  be  collected  from 
the  import  of  the  note)  being  requured  so  to  do,  whereas  the  acceptor  of  a  bill 
promises  because  he  is  requested;  but  the  promise  in  each  ease  is  in  substanre 
the  same.  Apfdy  then  the  principles  of  BUbop  v.  Young  to  this  case.  There 
is  a  pri:vity  between  the  plaintiff  and  defendant,  independmidy  of  the  bill;  the 
defendant  engages  not  for  the  debt  of  a  third  person,  but  his  own.  He  engages 
not  to  a  stranger,  but  to  the  party  to  whom  he  previously  owes  that  debt,  and 
it  is  specified  in  his  engagement,  that  it  is  for  that  debt  that  the  engagement  is 
made.  This  case,  therefore,  the  very  case  to  which  in  WM  v.  CMdea, 
Mr.  i.  Lawrence  probably  refers  is  substanti^y  in  point  in  favor  of  the 

Slaintiff.  Rudder  v.  Priee^  1  H.  BL  547,  and  Barry  v.  RMneofky  1  New 
?qp.,  29S,  in  which  the  objection  if  tenable,  would  have  occurred,  tend  to  show 
^6811  '^^^  ^^  general  opinion  has  been  agreeable  to  that*decision;  and  tlie 
-'  case  of  atratton  v.  ESUy  3  Price^  253,  confirms  that  doctrine,  and  ex- 
leads  it  to  a  bill  of  exchange.  That  was  an  action  of  debt  by  the  indorsee  of  a 
bill  of  exchange,  against  the  person  who  had  indorsed  it  to  him,  and  who  was 
also  drawer  and  payee.  A  rule  fdsi  was  obtained  to  arrest  the  judgment,  on 
the  ground  that  debt  would  not  lie.  Bot  on  cause  shown,  the  court  held 
that  it  would,  and  the  rule  was  dischaiged.  Now  the  only  ground  upon  which 
tibat  decision  could  property  have  proceeded  was  this,  that  between  the  immedi- 
ate indorser  and  his  indorsee  there  was  privity.  The  indorsement  implied  that 
the  indoner  was  debtor  pro  ianio  to  the  indorsee,  and  that  ihe  indorsement  was 
a  contract  by  the  indoner  that  diat  debt  should  be  duly  paid.  Now  the  aigu- 
ment  from  that  case  to  this  is  an  ax|nment  afortkm.  That  was  cleariy  a  less 
fiftvorable  case  than  the  present  Here  there  is  an  immediate  privity  between 
the  plaintiff  and  defendsuit  independendy  of  the  bill.  The  defendant  is  immedi- 
ate debtor  to  the  plaintiff,  and  he  contracts,  by  his  acceptance,  to  pay  that  debt. 
Under  these  circumstances,  we  think  the  action  of  debt  maintainable.  Had 
there  been  want  of  immediate  privity  between  the  parties,  or  had  the  bill  omit- 
ted to  specify  the  consideration,  the  oaae  might  have  been  different;  as  it  is,  we 
iMnk  the  action  maintainable. 

Judgment  for  the  plaintiff. 


•noon  ^COLLINS  et  al.  v.  PR08SER  el  al..  Executors  of  6.  8.  WEG6, 
®^J  deceased. 

Debt  on  a  bond,  whereby  Sir  N,  C,  G.  S.  W,,  and  /.  W.  acknowledgfed  tbemeelves  Held  and 
bound  to  the  plnotsGw  in  '*iO0OI.  each  for  whiefa  thejr  bound  tfaemeelvee,  and  each  of  tiiem  for 
himself  for  toe  whole  and  entire  sum  of  10002.  each,"  eulQect  to  a  condition  that  O,  B.  M, 
should  render  a  true  account  of  all  monies  received  by  him  as  treasurer  for  the  county  of  Mid' 
dimem:  Held,  that  this  was  a  several  bond  only,  and  that  the  obligees,  by  removing  ihe  seal 
of  oae  eUigor,  did  not  render  it  void  as  to  the  odmrs. 


Dkbt  on  bond,  given  by  ^^gg  to  the  plaintiffs  for  lOOtf.    The  finst  plea 
set  out  the  bond  on  oyer  which  was  in  the  following  form:  **I  Charge  B 
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Malnwarxng  am  held  and  firmly  bound  to>  iic*  fthe  plaintifik)  in  the  aum 
of  12,000/.,  for  which  I  bind  myself,  ^.;  and  I  /.  E.  W,  am  held  and 
firmly  bound  in  the  sum  of  3000/.,  for  which  I  bind  myself,  iiG. ;  and  we, 
P,  P.J  S.  •/.,  and  W*  E,^  are  also  held  and  firmly  bound  in  2000/.  each,  lor 
which  we  bind  ourselves  and  each  of  us  for  himself,  for  the  whole  and  entire 
sum  of  2000/.  each ;  and  we,  Sir  N.  C,  G.  S,  Wegg  (the  testator,)  and  /.  fF., 
are  also  held  and  firmly  bound  in  1000/.  each,  for  which  we  bind  ourselves  and 
each  of  us  for  himself,  for  the  whole  and  entire  sum  of  1000/.  each.*'  That 
plea  then  set  out  the  condition  of  the  bond,  whereby  (after  reciting  that 
G,  B.  Mttinwaring  had  been  appointed  by  the  plaintifis — ^the  justices  assem- 
bled at  the  Quarter  Sessions — ^receiver  for  the  county  of  Middleiex^  and  it  being 
thought  proper  by  the  Court  that  an  adequate  security  should  be  given  to  the 
county,  to  the  amount  of  12,000/.;  that  the  obligors  in  that  bond  had  agreed  to 
become  surety  for  the  several  sums  set  to  their  names  respectively,!  and  not 
further  or  otherwise,^  the  condition  was  stated  to  be,  that  G,  B,  M.  should  duly 
account  for  '^all  monies  which  were  then  or  should  thereafter  be  in  his  r«go« 
hands  as  treasurer;  and  concluded,  that  the  bond  was  not  the  deed  of  ^ 
^^ggt  Second  plea,  that  Sir  iV.  C  sealed  and  delivered  the  bond,  and  afterwards 
his  seal  was  taken  from  the  bond,  witliout  the  privity  or  consent  of  ff^egg  or  the 
defendants.  Third  plea,  that  the  seal  of  Sir  N.  C,  was  taken  from  the  bond 
with  the  privity  and  consent  of  the  plaintiffs.  Replication,  that  before 
the  seal  of  Sir  N.  C  was  taken  from  the  bond,  one  F,  C,  agreed  to  become 
surety  in  his  place,  and  executed  a  bond  to  the  plaintiffs  for  1000/.,  con- 
ditioned as  the  one  declared  on,  and  thereupon  the  seal  of  Sir  N.  C.  was 
taken  from  the  bond,  and  that  F.  C.  had  since  paid  tlie  1000/.  Demurrer 
and  joinder. 

LiUledale  in  support  of  the  demurrer.  The  question  is,  whether  the  taking 
away  of  Sir  N,  C*9  seal  had  the  effect  of  rendering  the  bond  void  as  to  fVegg, 
This  was  a  joint  and  several  bond«  as  to  Sir  i\r.  C  Wegg  and  J.  W,  After 
the  penal  sum  are  these  words;  *<  for  which  payment  we  bind  ourselvei  and 
each  of  us."  They  clearly  show  the  obligation  to  be  joint  to  the  extent  of 
1000/.,  and  any  one  being  sued  might  have  contribution  from  the  others.  It  is 
not  necessary  to  contend,  that,  because  the  obligees  might  sue  each  separately 
for  1000/.,  they  miffht  sue  the  three  jointly  for  3000/.;  but,  assuming  the  defi- 
ciency in  G,  B.  M,^9  accounts  to  be  less  than  1000/.,  they  might  sue  join^ 
for  that.  The  subject  matter  of  the  security  was  the  entire  conduct  of  G.  i?. 
M,;  if  each  had  been  bound  for  a  different  part  of  his  accounts,  the  bond  might 
have  been  several ;  but  the  interest  being  joint,  the  case  is  distinguishable  from 
*M%Usy.  Marahallf  Bridg.  63,  and  resembles  SlingaWa  case,  5  Co,  10,  r^ag^ 
upon  the  principles  of  which  Andtraon  v.  Mariindale^  1  JSast,  407,  ^ 
and  Southcoti  v.  Hoare,  3  Taunts  87,  were  decided.  It  would  certainly  be 
more  beneficial  to  tlie  obligees,  to  consider  this  as  a  joint  than  as  a  several 
bond,  for  it  would  save  the  expense  of  bringing  several  actions,  and  would  give 
them  the  benefit  of  a  joint  execution.  Now,  as  all  grants  are  to  be  construed 
most  strongly  against  the  grantor,  this  bond  should  be  so  construed  as  to  be 
most  beneficial  to  the  obligees.  Then,  assuming  it  to  be  a  joint  and  several 
bond,  taking  off  the  seal  of  one  obliffor  avoids  it  as  to  all.  Seaton  v.  Henaon^ 
2  Lev.  220.  2  Show.  28,  S.  C,  NicMs  v.  Haywood,  Dyer  50  a.,  Michad 
V.  Stockworth,  Ow.  8.  Cro.  Eliz.  120.  S.  C.  2  Roll  Mr.  Release  (6.)  jd.  5. 
If  it  be  considered  a  several  bond,  still  the  defendants  are  dischaiged.  Each 
obligor  would  have  an  interest  in  knowing  who  were  his  co-sureties,  with  a 
view  to  contribution,  which  he  would  be  entitled  to,  although  the  bond  were 
several.  Leering  v.  Wimheleea,  2  B.  fy  P.  270.  There,  too,  the  parties 
were  bound  by  several  bonds,  therefore  a  fortiori^  there  must  be  contribution 

t  The  sum  of  20001.  was  set  opponta  the  name  of  P.  P.,  but  no  sums  were  aet  opposite  the 
outer  namea. 
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where  aft  are  parties  to  the  eame  ImnicL  Tlie  pleas  then  are  good,  and  the  repli- 
cation gives  no  sufficient  answer  to  them,  it  does  not  eve««  allege  that  the  new 
smety  was  aabstituted  with  the  privity  of  the  testator. 

Rogersj  contra.    This  boMd  was  several  as   to  each  party  executing  it. 
There  is  a  material  distinction  between  joint  and  several  bonds  and  the  present. 
^goR^^  In  the  fomer  the  obligation  is  joint,  although  the  remedy  is  *joint  or 
^  several;  hut  where  the  duty  is  several,  the  bond  is  several.     MUh  v. 
MttnkaU^  Bridge  93,  Htngatf^M  case,  5  Co,  103  b.  Anon.  Dyer,  19  6.  Shep. 
TbucA.  166w     As  to  some  of  the  obligors,  this  bond  is  unquestionably  several, 
and  die  mere  words  of  plurality,  ^  we  btnd  ourselves,''  will  not  make  it  joint  as 
to  die  ochers.     in  MttitfuiWMon^M  case,  5  Co^  23,  there  were  similar  words  of  plu- 
rality, but  the  covenants  were  held  sereiuL     That  case  is  expressly  in  point, 
and  has  frequendy  been  reco^ixed  as  good  law.     Constable  v.  Cieobury,  Poph, 
161,  Baylty  v«  Gmnfordj  March,  195, 2  RolL  Mr.  Fait.  y.  pi  1.     The  recital 
too  shows  that  the  parlies  intended  this  to  be  a  several  bond,  and  that  may  explain 
and  control  the  condition,     PearsaU  v.  Stummerseti,  4  Company  Taunt.  593, 
rf  Proprittorn  of  lAverpool  Water  Workn  v.  Atkinson,  6  jEast,  506,  HasuM 
V.  Long,  2  M.  4*  S.  303,  Payler  v.  Homersham,  A  M.  fy  S.  23.     It  has  been 
aigned,  Ihat,  by  removing  Sir  JV.  C^a  seal,  the  defendants*  right  to  contribution 
has  been  prejudiced;  but  in  fact  it  has  ratlier  been  benefited;   for  F.  C,  the 
new  surety,  has  paid  1000/.,  which  would  reduce   the  demand  against  the 
defendant,  and  Sir  N.  C.  would  still  be  liable  to  contribution  in  equity.     Ship 
v.  Hty,  3  Atk,  91,  Exparte  GijffTord,  6  Fes.  805;  and  it  is  very  doubtful 
whether  an  action  at  law  for  contribution  could  have  been  maintained,  even  if 
no  alteration  had  been  made  in  the  bond.     Cowell  v.  Edwards,  2  B.  4*  P-  268. 
*686l       *Litttedale,  in  reply.     Althoagh  Sir  N.    C.  may  still  be  liable  in 
-^  equity,  jet  the  defendant  would,  by  the  alteration,  be  compelled  to  resort 
(o  that  court,  and  might  have  much  difficulty  in  showing  that  the  seal  of  Sir 
A'.  C  had  ever  been  affixed  to  the  bond.     Besides,  the  obligees  could  not  sue 
him,  and  would,  therefore,  in  the  firat  instance,  be  compelled  to  throw  tlie  whole 
burden  upon  the  other  obligors.     As  these  difficulties  have  arisen  out  of  the 
act  of  the  obligees,  they  ought  to  suffer  instead  of  the  defendant,  who  is  an  inno- 
cent party. 

Bayuey,  J.  Where  parties  enter  into  a  joint  and  several  bond,  for  payment 
of  an  entire  sum  o(  money,  whatever  dischai^es  one  of  the  obligors,  may  dis- 
charge them  all.  But  I  am  satisfied  that  this  was  a  several,  and  not  a  joint 
and  several  bond.  It  would  work  great  injustice  to  allow  the  obligees  the 
option  of  treating  it  as  a  joint  and  several  bond.  The  recital  in  the  condition 
shows,  that  each  of  the  parties  intended  to  enter  into  a  security  as  to  a  specific 
limited  sum;  setting  the  sum  opposite  to  one  of  the  names,  is  decisive  as  to 
that.  But,  looking  at  the  obligatory  part  of  the  deed,  one  party  is  bound 
in  5000/.,  three  in  2000/.  each,  not  in  one  entire  sum ;  then  the  three.  Sir 
N.  C,  Wegg,  and  J.  W.,  in  1000/,  each.  That,  as  to  the  1000/.  par- 
ties,  is  eatlier  a  several  bond,  or,  to  a  certain  extent,  joint.  If  the  former,  it 
binds  each  one  to  the  payment  of  iOOO/.;  but,  if  joint,  then  you  might 
sue  thera  all  three  times  over  for  1000/.;  and  if  only  one  were  solvent,  he 
would  be  compelled  to  pay  3000/.;  whereas  it  is  quite  mainfest  that  neither  of 
them  intended  to  be  bound  beyond  1000/.  I  am,  therefore,  satisfied  that  the 
*6871  ^^^^^  ^^  *^®  word  **  each"  was  to  make  this  a  several,  and  not  a  joint 
-'  and  several  bond.  Then,  does  the  removal  of  the  seal  of  one  destroy 
the  bond  as  to  all  ?  That  is  the  ailment  for  the  defendant.  If  it  be  right,  then, 
in  the  case  of  a  bond  whereby  dii^rent  parties  are  severally  bound  in  different 
sums,  from  5000/.  to  20/.,  cancelling  the  bond  as  to  the  latter  would  avoid  the 
bond  as  lo  all.  If  there  were  any  authority  for  the  position,  I  might  feel  myself 
bound  by  it;  but,  in  the  absence  of  that,  we  must  proceed  upon  principle.  It 
b  said  that  the  right  of  contribution  against  Sir  N.  C.  is  taken  away.  If  thr* 
were  no,  still,  is  there  any  reason  for  saying  that  the  defendants  shall  be  exoa* 
Vol.  Tm.— 37  2  B 
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erated  from  the  whole,  because  thej  hare  lost  part  of  &eir  right  to  oontribationT 
But  if  the  defendant  ever  would  hare  had  a  right  to  contribution  firom  Sir  N,  C, 
that  right  may  still  be  enforced  in  equity.  For  these  reasons  I  am  of  opinion, 
that  the  facts  disclosed  in  the  pleas  afford  no  answer  at  law  to  tbb  action,  and 
that  the  plaintiffs  are  entitled  to  recover, 

HoLROYD,  J.  This  is  not  a  joint  and  several  bond.  The  word  **each,*'  folr 
lowing  the  penalty,  would,  by  itself,  make  it  a  several  bond ;  and  the  question 
is,  whether  that  which  follows,  viz.  «*for  which  we  bind  ourselves  and  each  of 
us  for  himself,  for  the  whole  and  entire  sum  of  1000/.  each,'*  makes  it  joint. 
On  the  contrary,  those  words  are  merely  accumulative,  and  make  it  more 
clearly  several.  The  next  question  is,  whether  cancelling  the  bond  as  to  one 
destroys  it  altogether.  It  has  been  argued  that  it  does,  because  the  obligors 
are  in  a  worse  situation  in  law  than  Uiey  otherwise  would  have  been.  If  the 
parties  had  been  severally  bound  in  one  penalty  only,  there  would  be  force  in 
the  *aigument.  But  this  is  not  a  bond  for  the  payment  of  the  same  sum ;  r^taoa 
each  is  bound  in  a  differant  penalty,  althouffh  to  the  same  amount;  and  ^ 
it  does  not  make  any  one  responsible  for  die  penalty  of  the  otlier.  But  it  is 
said  that  the  parties  have  a  right  to  contribution  at  law.  If,  indeed,  they  had 
all  been  bound  severally  in  the  same  penalty,  then  any  one  paying  would  pay 
that  which  another  was  liable  to  pay,  and  so  benefit  him.  That  would  give  a 
remedy  at  law  for  contribution.  But  the  remedy  at  law  is  founded  upon  the 
principle  that  one  pays  diat  to  which  all  are  liable,  and  it  goes  no  further.  If, 
therefore,  one  obligor  be  insolvent,  contribution  for  his  share  cannot  be  recovered 
against  the  others;  it  is  the  subject-matter  of  a  proceeding  in  equity  and  not  al 
law.  Cotvell  v.  Edwards.  Suppose  a  judgment  in  this  action  be  for  1000/., 
and  the  defendants  claim  for  contribution  against  any  other  obligor,  they  will 
not  have  paid  any  penalty  to  which  another  was  liable,  and,  therefore,  can  have 
no  contribution  at  law.  It  is  true  that  G.  B.  M,*b  conduct  the  subject-matter 
of  the  security,  was  joint;  but  still  the  penalties  were,  at  law  the  several  debt 
of  each.  A  court  of  equity  might  give  relief,  but  none  can  be  had  at  law. 
The  defendants  are  not,  then,  placed  in  a  worse  situation  by  the  removal  of 
Sir  N,  C*«  seal,  and,  consequently,  cannot  set  up  that  as  a  defonce  to  the 
present  action. 

Best,  J.  Two  points  have  been  uiged  for  the  defendants  in  this  case. 
First,  that  the  bond  is  joint  and  several;  and,  secondly,  that  whether  it  be  so  or 
not,  still  the  defendants  are  dischaiged  by  the  removal  of  Sir  N,  CJ't  seal. 
If  the  bond  be  several,  Matthew8on*9  case  is  decisive  of  the  last  point.  No 
case  has  been  ^referred  to  which  at  all  shakes  the  doctrine  there  laid  ryoo^ 
down.  Contribution  by  action  at  law  is  a  modem  proceeding,  and  the  ^ 
introduction  of  that  cannot  alter  the  common  law,  as  to  the  effect  of  taking 
off  the  seal  of  one  co-obligor  in  a  several  bond.  But  it  is  very  question- 
able, whether  under  any  circumstances  contribution  at  law  could  have  been 
had  on  this  bond.  The  doubt  expressed  by  Lord  Eldan  in  Cowell  y. 
Edwards^  is  entitled  to  great  weight.  The  right  to  contribution  in  equity  still 
subsists.  If,  indeed,  the  bond  were  joint  and  several,  the  removal  of  the  seal 
might  have  avoided  it  as  to  all,  but  in  fact  it  begins  as  a  several  bond,  and 
continues  so  throughout.  If  it  be  construed  reddendo  singula  singidis^no 
dobt  can  be  entertained  on  that  point.  I  therefore  agree  in  thinking,  that  tbt* 
plaintiffs  are  entided  to  judgment. 

Judgment  for  the  plaintifis 
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JAMES  BUNTER  v.  ELIZABETH  TYNDALE  WARRE. 


Deehmtiofi  in  mUtm  for  taking  the  growing  corn  of  the  plaintiff.  Afowry,  that  plaintiff  ana 
one  /.  B,  hekf  the  Uem$  in  qm*,  at  tenants  to  the  defendant,  at  a  money  rent,  and  becauae  it 
%ra8  in  anrear,  defendant  took  the  corn  as  a  distreaa.  Plea  in  bar,  den/ing  the  tenancy  modo 
ei  forma,  and  issue  joined  thereon.  At  the  trial,  some  evidence  was  given  by  the  defendant, 
that  the  plaintiff  and  /.  B.  were  in  possession  of  the  premises  in  question ;  that  a  lease  had 
been  ejwcoted  to  then  by  the  defendant's  ancestor,  which  plaintiff  and  /.  B.  had  paid  for,  but 
which  they  had  refused  to  execute.  It  was  not  proved  that  J.  B.  was  so  connected  with  the 
plaintiff  as  to  the  premises  in  question  ss  to  be  jointly  liable  for  the  rent ;  nor  was  it  shown 
that  the  com  was  the  joint  property  of  the  plaintiff  and  /.  B.  The  plaintifls  gsve  evidence  to 
show  thai  the  holdin|f  was  ander  an  agreement  for  a  corn  rent,  and  m  support  of  that  case  he 
tendered  J,  B,  ss  witness.  He  was  rejected  without  being  examined  on  the  setr  dire  as  lo 
bis  liability  to  the  rent  or  not :  Held,  that  he  was  not  an  incompetent  witness  undl  that  fact 
established,  and,  therefore,  that  he  was  improperly  rejeoied. 


Declaration  in  replevin  for  taking  tiie  growing  com  of  the  plaintiff. 
Arowry,  that  plaintiff  and  one  7*homa$  Bunier  held  the  farm  and  places  m 
*600l  ^^^^>  ^*  *^  tenants  to  the  defendant,  at  a  yeariy  rent  of  600/.  pay- 

-*  able  quarterly  on,  d^c.  and  because  the  rent  was  in  anrear,  defendant 
took  the  com  as  a  distress.  Plea  in  bar,  denying  the  tenancy  modo  et  formOf 
and  issne  joined  thereon.  At  the  trial  before  HuUock^  B.,  at  the  last  assizes 
lor  the  cotinty  of  Somereet^  the  defendant  gave  in  evidence  a  lease  of  the  pre- 
mises in  question,  bearing  date  the  29th  September^  1818,  from  Mr.  Warre  to 
James  and  Humuu  Bunier  for  seven  years,  by  which  a  rent  of  600/.  payable 
quarterly  was  reserved.  This  lease  was  executed  by  Warre  but  not  by  the 
plaintiff  or  Tlunnaa  Bunter,  It  was  admitted  that  Warre  was,  at  the  time 
of  the  granting  of  the  lease,  seised  in  fee  of  the  premises  in  question ;  and  that, 
npon  his  deatn,on  the  2l8t  Afey,  1810,  they  descended  to  Miss  Warre  the  de- 
fendant. It  was  proved  that  Thomas  Bunter  had  paid  rent  in  respect  of  the 
premises  in  question,  and  that  the  lease  had  been  delivered  to  him,  and  some 
evidence  was  given  to  show  that  TTunnas  and  James  Bunter  were  in  posses- 
sion at  the  time  of  the  lease,  and  had  continued  in  possession  from  that  time. 
The  Hunters  paid  for  the  lease,  and  an  account  in  the  handwriting  of  James 
Bunier  was  put  in,  by  which  he  admitted  half  a  year's  rent  to  be  due  at  the 
late  mentioned  in  the  lease.  Upon  the  close  of  the  defendant's  case,  the 
plaintiff's  counsel  conceiving  that  TlumiiU  Bunter  was  a  party  upon  the  record, 
api^ed  to  the  judge  to  have  a  verdict  entered  for  him,  for  me  purpose  of  making 
mm  a  witness  for  the  plaintiff,  James  Bunter,  The  leamedjudge  was  of 
opinion,  that  there  was  evidence  to  go  to  the  jury  to  show  that  TTiomas  Bunter 
and  James  Bunter  were  joint  tenants,  and  refused  the  application.  This  appli- 
cation was  made  and  refused  under  a  mistaken  notion,  that  Fkomas  Bunter  was  a 
*69n  *P^^  ^  ^®  record.    The  learned  judge  in  his  repcHrt  stated,  that  he  did 

^  not  recollect  whether  Thomas  Bunier  was  offered  as  a  witness  in  the 
further  proceedings  in  the  cause,  but  that  he  had  certainly  mentioned  to  one 
of  the  plaintiffs'  counsel,  that  he  thought  7%omcw  Bunier  was  an  incompetent 
witness,  on  the  groimd  that  he  was  interested  in  disproving  the  avowries,  inas- 
much as  if  the  plaintiff  failed  in  the  action,  Thomas  Bunter  would  be  liable  in 
eontribution  to  James  Bunter  for  the  costs,  and,  therefore,  that  he  was  interested 
in  the  event  of  the  cause;  and  the  learned  judge  stated  in  his  report,  that  if  the 
court  should  be  of  opinion  that  TTiomas  Bunter  was  a  competent  witness  under 
tlie  circumstances,  there  ought  to  be  a  new  trial.  The  plaintiff  gave  evidence  to 
show  that  the  holding  was  not  under  a  fixed  pecuniary  rent,  but  that  the  rent 
was  to  depend  on  the  price  of  corn,  and  the  learned  judge  left  that  question  o' 
&ct  to  the  jury  upon  the  evidence,  and  they  found  a  verdict  for  the  defendant 
A  rule  nisi  having  been  obtained  in  HUary  term  last  for  a  new  trial,  on  the  ground 
that  Thomas  Bunter  should  have  been  admitted  as  a  witness. 

Adam  and  C  F.  Williams  showed  cause.  Thomas  Bunier  was  not  a  party 
to  the  reooid,  the  question  must  therefore  be  considered  as  if  he  had  been  called 
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as  a  witness  and  rejected.  At  the  time  when  the  witness  was  rejected,  there 
was  evidence  to  satisfy  the  learned  judge  that  the  fiirm  was  in  the  joint  occupa- 
tion of  the  plaintiff  and  the  witness.  The  avowry  states  such  a  joint  occupa- 
tion, and  if  the  defendant  had  afterwards  hrought  an  action  against  the  two 
Buntera  for  the  money  rent,  this  record  would  have  been  evidence  against  her. 
But  even  if  that  were  not  so,  still  the  witness  had  a  ^direct  interest  in  r^ggo 
the  event  of  the  suit,  for  had  Uie  rent  daimed  been  recovered,  he  would  ^ 
have  been  bound  to  contribute  to  the  payment  of  that,  and  of  the  costs  also. 
Goodncre  v.  Breame^  Ptakt.  N.  P.  C.  174.  [^Bayley  J.  You  assume  that 
the  witness  was  jointly  liable ;  might  he  not  be  competent  to  deny  that  on  the 
voir  dire.l  A»  the  case  then  stood,  the  wimess  was  jointptenant  with  the  plain- 
tiff, and  the  question  as  to  the  admissibility  of  a  witness,  must  be  decided  upon 
what  has  been  proved  when  he  is  called.  Then  there  was  a  lease  executed  by 
the  defendant's  ancestor.  The  Buntera  indeed  had  not  executed,  but  they  paid 
for  it,  kept  it  when  sent  to  them,  and  paid  rent  with  reference  to  it.  The  plain- 
tiff and  the  witness  must,  therefore,  be  taken  to  have  been  joint-tenants.  The 
witness  was  also  incompetent,  because  he  came  to  defeat  a  lease  adopted, 
though  not  executed  by  him. 

R,  Bay  ley  t  contra,  was  stopped  by  the  Court. 

Bayley,  J.  I  think  that  TTtomaa  Bunter  was  a  competent  witness,  not 
having  any  direct  interest  in  the  event  of  the  suit.  It  has  been  aigued,  that  he 
liad  such  an  interest,  first,  because  the  verdict  would  be  evidence  in  another 
action,  between  the  defendant  on  one  side  and  the  plaintiff  and  the  witness  on 
the  other;  secondly,  because  he  would  be  liable  to  contribute  to  the  costs,  if  a 
verdict  ^as  found  for  the  defendant*  There  might,  also,  have  been  a  question, 
whether  it  would  not  have  been  for  the  benefit  of  Thomaa  to  prevent  a  return 
of  the  goods  being  made,  but  no  evidence  was  given  to  prove  them  joint  pro- 
perty ;  if  they  had  been,  the  defendant  might  *have  put  an  end  to  the  r^ggo 
action  by  plea  in  abatement.  The  judgment  in  this  case,  whichever  >- 
way  it  was  given,  could  not  be  evidence  in  any  other  proceeding,  for  or  against 
7%0fiuM,  as  to  the  point  decided,  which  was  a  question  of  tenure.  In  order  to 
make  a  record  evidence,  the  parties  must  be  the  same,  or  must  be  privies  in 
estate,  as  heirs  or  devbees,  or  in  character,  as  personal  representatives.  In 
either  case  the  claim  must  be  under  a  party  to  the  record,  or  it  will  not  be  evi- 
dence ;  it  would  otherwise  bind  where  there  has  been  no  opportunity  of  cross- 
examining  the  witnesses,  either  by  the  party  to  the  subsequent  cause,  or  by  the 
person  under  whom  he  claims,  which  would  be  contrary  to  the  well  known 
rule  upon  this  point.  Secondly,  it  does  not  appear  that  Thomas  would  have 
been  liable  to  contribution  for  the  rent  or  costs,  if  the  defendant  had  recovered 
in  this  action.  As  to  the  costs,  it  is  sufficient  to  observe,  that  for  any  thing  that 
appears,  the  plaintiff  brought  the  action  wrongfully.  But  it  is  said  that  the  sum 
recovered  by  the  defendant  would  have  been  a  measure  for  contribution  to  be 
made  by  Thomaa*  That  assumes  that  he  was  so  connected  with  the  plaintiff 
as  to  be  liable  for  the  rent.  If  that  had  appeared  on  the  voir  <£tre,  it  would 
have  been  difficult  to  show  that  Thomaa  was  competent;  some  evidence  was 
given  to  raise  that  inference,  but  Thomaa^  if  examined  on  the  voir  direy  might 
have  rebutted  it;  and  that  is  the  constant  course  of  proceeding.  There  was 
nothing  to  prevent  him  from  explaining  on  the  voir  dire  all  that  had  before  been 
proved.  Then,  as  to  his  Kicompetency  to  contradict  the  lease,  that  would  have 
been  a  sufficient  objection  if  he  had  acted  under  it;  but  the  evidence  for  the 
defendant  does  not  prove  that,  for  although  the  farm  was  ^occupied,  and  r^^^ 
the  rent  paid,  yet  Thomaa  always  refused  to  sign  the  lease.  If  examined  ^ 
on  the  voir  dire  he  might  have  explained  that  the  payment  of  rent  was  made  on 
behalf  of  his  father.  Upon  the  whole,  I  think  that  no  such  interest  was  proved 
as^  rendered  Thomaa  inadmissible,  and  tliat  as  his  evidence  was  impropeily 
rejected,  there  must  be  a  new  trial. 

HoLBOTD  and  Best,  Js.,  cononrred.  Rule  absolute. 
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The  Earl  of  PORTMORB  v.  BONN. 


Caveomt  hj  the  reveraioner  againBt  the  MBignee  of  the  grantee.  Declaration  stated  that  A. 
and  B,  did  gram  lioenae  for  a  term  of  yeara  to  C.  to  contimie  a  channel  open  through  the 
bank  ofa  navigation,  in  order  that  the  waatewitor  might  paaa  through  the  channel  to  ibe 
milla  of  C,  the  latter  paying  a  certain  annual  aum  therein  mentioned.  Breach,  nonpayment 
of  that  annual  aum.  Semble.  That  uoon  the  face  of  the  declaration  A.  and  B.  must  be  con- 
■dered  aa  having  the  aole  ownerBhip  ot  the  navigation,  and  the  aote  power  of  granting  thi« 
privilege ;  and,  m  that  eaae,  that  the  deed  wosld  operate  aa  the  grant  of  an  interest  in  an  here- 
diraroent,  and  that  the  assignee  of  the  srantee  would  be  liable  to  an  action  by  the  reversiun«r 
within  the  statue  32  Hen,  8.  By  the  oeed  produced  in  evidence,  A,  and  B.  were  descritied  us 
persons  having  the  greatest  proportion  or  share  in  the  profits  of  the  navigation:  field,  that 
by  this  deed  it  appeored,  that  the  mntora  had  not  the  power  of  granting  the  privilege  of 
which  the  deed  as  set  out  in  the  dedaraiion  purported  to  be  a  grant,  and  therefore  that  there 
was  a  variance. 

Held,  also,  that  the  deed  showed  that  the  assignee  of  the  grantee  was  not  bound  by  the  cove- 
nanta,  inaemach  aa  it  appeared  that  the  grantora  had  not  any  legal  or  equitable  eatate  in  the 
real  hereditament  which  the  deed  set  out  in  the  declaration  purported  to  grant. 

Covenant.  The  declaration  stated,  that,  by  a  certain  indenture,  bearing 
date  the  19th  day  oiJune^  1798,  made  between  CJutrletj  Earl  of  Por/more,  and 
one  Bennett  Langton^  (since  deceased)  of  Uie  one  part,  and  Alexander  Baby 
of  the  other  part,  the  said  ead  and  J9.  Z/rngtan  did  give  and  grant  licence  unto 
^,  Baby  to  continue  one  channel,  opening,  way,  or  passage  through  the  west 
bank  or  side  of  the  river  Wey,  near  Cox^t  lock,  seventy-eight  feet  wide,  upon 
condition  that  Baby  would  repair,  to  the  satisfaction  of  tlie  said  eail  and  B. 
^gAfi-i  Langton  *their  heirs  or  assigns,  in  and  upon  the  said  channel,  the  tum- 
^  bling-bay,  there,  in  order  that  the  part  of  the  waste  or  surplus  water  of 
the  said  river  Wey^  which  would  otherwise  run  througli  the  sluices  or  water- 
gates  of  Coxe^M  lock,  should  pass  over  the  tumbling^bay,  through  the  channel 
head  or  weir  belonging  to  the  mills  of  A,  Baby^  lying  near  to  Uoxe*9  lock,  to 
be  possessed  for  the  term  of  twenty-one  years,  to  be  computed  from  the  24iii 
day  of /tm€,  1798,  for  the  express  purpose  of  working  the  miUs  of  Baby^  in 
such  manner  that  the  waste  water  should  run  over  the  tumbling-bay,  and  then 
should  pass  and  run  again  into  the  said  river  Wty^  through  another  channel 
thereby  also  granted;  uso,  that  tlie  said  earl  did  give  license  and  permission  to 
Baby  to  navigate  the  river  with  vessels  for  tlie  term  of  twenty-one  years,  upon 
paying  U.  a  ton  for  every  ton  weight  of  iron,  coals,  and  other  goods,  and  at  the 
same  rate  for  every  chaldron  of  coals ;  covenant,  that  Baby^  his  executors, 
administrators  and  assigns,  would  carry,  in  their  boats  on  tlie  river  Wty^  all  the 
iron  which  should  be  made  at  those  mills,  with  a  proviso,  that  in  case  Baby 
should  not  navigate  the  said  river  with  4500  tons  of  iron  or  other  goods  or  chal- 
drons of  coals  yearly,  then  that  Baby  should  yearly  pay,  during  the  said  twenty- 
one  years,  such  sum  of  money  as  would  make  up  the  tonnage  equal  to  4,500 
tons,  so  that  there  should  be  paid  to  the  said  earl  and  B.  Langion  the  clear 
yeaily  sum  of  225/.  The  declaration  then  averred,  that  the  interest  of  Baby 
in  the  demised  premises  with  the  appurtenances,  by  assignment  vested  in  the 
defendant,  whereby  he  became  entitled  to  and  enjoyed  the  «aid  licenses,  and  all 
the  benefits  and  advantages  so  demised  as  aforesaid ;  anu  i}iat  he  continued  in 
possession  thereof  until  the  24th  day  of  June^  1819,  when  the  said  demise 
*0961  ®'^^®^*  Breach,  non-payment  of  three  years*  rent,  675/.,  *and  500/,  for 
^  extra  tonnage.  Pleas,  first,  nan  eitfaetum;  second,  that  all  the  estate, 
right,  tide,  and  interest  of  him  the  said  wf.  Jxabyt  of,  in,  and  to  the  said  demUed 
prefflises,  benefits  and  advantages,  with  the  appurtenances  by  assignment  there- 
of made,  did  not  legally  come  to  and  vest  in  die  said  defendant,  and  issue  joined 
thereon.  At  the  trial,  before  Bichardf,  C.  B.,  at  the  Summer  assizes  for  the 
county  of  Surrey j  in  1822,  the  deed  dated  19th  day  of  June,  1798,  was  given 
in  evklence.  In  that  deed  the  Eari  of  Portmore  and  B»  Langton  vtreth 
described  as  being  the  persons  who  had  the  greatest /^rcjpor/ton  or  Mare  in  4 As 
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profits  of  the  river  Wej,  and  it  recited,  that  they  had  for  sereral  years  past 
permitted  Faby  to  dig,  cut,  and  make  the  aereral  channeb,  openings,  ways,  oi 
J>as8age8  therem  described,  and  had  also  permitted  him  to  take,  use,  and  enjoy 
part  of  the  waste  or  surplus  water  of  the  said  river  fPeyt  and  that  he,  HAy, 
had  applied  to  them  to  renew  or  continue  such  permissions,  subject  to  the  terms 
and  conditions  therein  mentioned ;  and  the  coTenants  were  by  him  for  himself, 
his  heirs,  executors,  administrators,  and  assigns ;  and  the  proTiso  was,  that  in 
case  he,  his  executors,  administrators,  or  assigns  did  not  do  the  things  therein 
mentioned,  ^.  The  plaintiff's  counsel  referred  to  an  act  of  the  33  St  23  Car, 
2.,  by  which  the  river  ITey  was  made  a  navi^ble  river  for  ever,  and  the  soil 
of  the  river  and  its  banks  were  vested  in  certain  persons  (naming  them)  their 
heirs  and  assigns,  upon  the  trusts  therein  mentioned,  with  power  to  elect  new 
trustees ;  and  it  was  enacted,  that  it  should  be  lawful  for  any  two  persons 
having  the  greatest  proportion  or  shares  in  the  profits  of  the  river,  to  nominate 
and  appoint  one  or  more  receiver  or  receivers  of  the  profits  of  the  river  rr  *^^vi- 
gation.  This  act  was  not  given  in  evidence  at  the  trial,  but  merely  refern.;  to. 
It  was  objected,  on  *the  part  of  the  defendants,  that  there  was  a  vari-  r^ftnj 
ance  between  the  deed  produced  in  evidence  and  that  set  out  in  the  ^ 
declaration,  inasmuch  as  the  declaration  omitted  -the  description  of  the  grantors, 
and  also  the  words  **  executors,  administraton,  and  asbi^Bs.** 

Chitty  now  showed  cause.  If  the  deed,  as  set  out  m  the  declaration,  con- 
tains a  demise  or  grant  of  any  lands,  tenements,  or  hereditaments,  the  assignee 
of  the  grantee  will  be  bound  by  the  covenants,  and  consequently,  there  will  then 
be  no  ground  for  arresting  the  judgment,  nor  for  entering  a  nonsuit,  by  reason 
of  the  omission  of  die  words  **  executors,  administrators,  and  assiffiis ;"  for  the 
legal  effect  of  the  deed  will  then  be  the  same,  whether  it  contained  those  words 
or  not.  Now,  if  the  declaration  shows  that  the  right  of  soil  in  the  banks  of  the 
navigation  belonged  to  the  proprietors  of  the  navigation,  then  there  has  in  effect 
been  a  demise  of  so  much  of  the  bank  as  was  necessary  to  make  the  channel, 
aud  the  assignee  of  the  grantee  is  bound  by  the  covenants.  Buckeridgt  v. 
Ingram^  2  ret.  jun,  652,  is  an  authority  to  show,  that  a  right  vested  in  the 
undertaken  of  a  navigation,  and  their  suooesson,  to  cut  and  make  channels, 
constitutes  a  real  hereditament.  But  taking  it  most  strongly  against  the  grantors, 
that  the  right  of  soil  in  the  bank  belonged  to  Ealn/^  stul  he  held  it  subject  to 
the  right  of  the  proprietors  of  the  navigation,  that  the  banks  should  be  kept  dosed 
so  that  the  water  might  not  escape.  That  right  of  the  proprietors  constituted  in 
them  an  incorporeal  tenement  or  hereditament ;  and  they  granted  for  a  term, 
their  interest,  I  Ais/.  6  a.,  in  that  tenement  or  hereditament  to  Raby.  And 
then  an  action  will  lie  by  the  reversioner  of  such  *tenement  or  heredita*  rtAQQ 
ment  against  the  assignee  by  the  express  words  of  the  82  Hen.  8.  c.  34.  ^ 
That  statute  recites,  that  **  divers  ecclesiastical  and  religious  persons  had  made 
leases,  demises,  and  grants,  to  divers  other  persons  of  manors,  lordships,  farms, 
meases,  lands,  tenements,  meadows,  pastures,  or  other  hereditameniM ;"  and 
then  enacts,  ^  that  any  person  having  any  gift  or  grant  of  any  lordships,  manors, 
lands,  tenement  or  hereditamentMf  or  of  any  reversion  of  the  same,  and  all  other 
grantees  or  assignees,  should  have  and  enjoy  all  remedies  by  action  for  not  pe^ 
forming  of  covenants  contained  in  the  said  leases,  demises  or  grants,  against  the 
lessees,  fanners,  and  grantees,  their  executore,  administrators,  and  assigns,  as 
the  lessors  or  grantors  would  have  had,  in  like  manner  as  if  the  reversion  of  such 
lands,  tenements,  or  hereditaments  had  not  come  to  the  king."  It  is  true,  that 
the  act  of  parliament  under  which  the  river  Wey  was  made  navigable,  vests  the 
soil  in  certain  trustees,  and  not  in  the  shareholders.  That  act,  however,  was 
not  in  evidence,  and  ought  not  to  influence  the  judgment  of  the  Court.  Besides, 
Raby  having  taken  an  interest  from  Lord  Portmore  and  Langlon^  the  assignee 
is  estopped  from  saying  that  they  could  not  grant  that  interest.  There  is  no 
authority  to  show  that  3ie  question,  whether  the  covenant  runs  widi  the  land, 
has  any  thing  to  do  with  the  tide  of  the  lessor*    It  is  sufficient  if  the  aubjedr 
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matter  of  the  grant  gets  into  the  hands  of  the  assignee.  He  cited  Webb  r. 
Ruuell,  3  T.  R.  398,  FairtUh  d.  MUim  v.  OUbtrt,  2  T.  B.  171,  Blak^.  v. 
FbsttTn  8  T,  R,  487,  3  ComyrCs  Dig,^  title  Covenant,  page  77. 

Bamewall,  contra,  was  stopped  by  the  Court. 
*fiOQ1       *Baylbt,  J.     I  am  of  opinion  that  there  is  a  variance  between  the 

-I  deed  set  out  in  the  declaration  and  that  produced  at  the  trial,  and  that 
no  interest  in  any  real  hereditament  passed  from  the  original  ffrantee  of  the 
license  to  his  assignee.  AU  tfmt  we  can  assume  from  the  deed  as  set  out  in 
the  declaration,  is  that  the  grantora  had  the  power  to  grant  the  privilege  thereby 
purported  to  be  granted.  It  was  not  necessary,  in  order  to  enable  them  to 
make  such  a  grant,  that  they  should  have  the  right  of  soil  in  the  land  over 
which  the  water  flowed,  or  in  the  adjoininff  banks.  They  may  have  had  a 
mere  easement  upon  the  soil  of  othera,  to  mauie  channeb  and  towing  paths,  as 
in  the  late  case  of  HoUU  v.  CMdftnch,  •^n/e,  205,  and  we  cannot  assume  from 
the  declaration  that  they  had  more.  Such  an  interest,  however,  according  to 
the  case  of  Buekeridge  v.  Ingram,  would  be  a  real  hereditament.  It  must  be 
assumed  that  they,  as  proprietora  of  the  navigation,  had  a  right  to  compel  the 
several  ownera  of  die  adjoining  banks  to  keep  the  same  closed  so  as  to  prevent 
the  water  from  escaping  out  of  its  ordinary  channel.  That  right  against  the 
several  ownen  of  the  adjoining  banks  being  annexed  to  their  navigation,  may, 
like  a  right  of  way  over  the  lainds  of  another,  be  so  many  incorporeal  heredita* 
ments ;  and  the  grant  of  their  interest  for  a  term  of  yean  in  any  such  heredita- 
ment, might  operate  as  the  grant  of  an  interest  within  the  32  lien.  8.,  so  as  to 
make  the  assignee  of  the  grantee  liable  to  an  action  for  a  breach  of  covenant  by 
the  reversioner.  It  is  unnecessary,  however,  to  decide  that  question,  for  the 
defendant  is  entitled  to^  our  judgment  upon  other  grounds.  The  deed,  as  set 
•7001  ^^^  ^^  ^^  declaration,  imports  that  the  plaintifis  had  power  *to  grant  the 

-^  possession  of  the  whole  of  that  channel  in  such  mannar  that  Baby 
might  insist  that  the  whole  of  it  should  continue  open  during  the  term.  The 
question,  therefore,  is,  whether  such  a  right  as  that  described  in  the  declaration 
actually  did  pass  to  the  grantee  by  virtue  of  the  deed  which  was  given  in 
evidence.  That  deed  purports  to  be  made  by  two  peraons  describing  them- 
selves as  having  the  greatest  proportions  or  shares  m  the  profite  of  me  river 
fVey,  They  <!laim  not  to  have  the  whole  power  over  the  river,  but  to  a  limited 
extent  only.  The  deed  recites,  that  they  had  for  several  yean  permitted  Baby 
to  cut  the  banks,  ways,  channels,  dec.  and  to  use  and  enjoy  the  waste  water  of 
the  river ;  and  then  proceeds  to  give  him  permission  to  continue  open  that 
channel,  dtc.  Ujpon  the  face  of  the  deed,  therefore,  it  appeara  that  the  interest  of 
the  grantora  is  limited  to  their  own  shares,  and  that  they  could  not  grant  the 
whole  of  the  water,  but  only  so  much  of  it  as  belonged  to  them.  And,  although 
the  words  of  a  grant  be  general,  yet,  where  it  appeara  by  the  deed  that  the 
grantor  had  a  limited  interest,  the  grant  will  be  construed  as  co-extensive  with 
and  limited  by  the  right  of  the  grantor.  The  words  of  the  grant  must  be 
interpreted,  as  if  the  grantora  had  expressly  said,  that  they  granted  as  far  as 
they  could.  If  that  be  so,  then  it  is  clear  that  the  indenture  is  not  truly  stated 
upon  the  declaration.  The  declaration  imports  that  the  grantora  had  the  entire 
tMit  in  the  navigation ;  that  they  had  granted  all  that  they  could  in  the  character 
of  sole  proprietora ;  whereas  by  the  deed  it  appeara  that  they  have  granted  so 
far  only  as  their  interest,  as  shareholdera,  permitted.  This  is  clearly  a  variance. 
The  effect  of  it  does  not  stop  there ;  for,  when  the  nature  of  the  right  is  con* 
•7011  Bi^^^d'  ^^  shows  that  they  had  not  the  power  of  ^creating  any  interest 

-I  in  a  real  hereditament,  because  they  themselves  were  not  seised  of  a 
real  hereditament.  They  had  it  only  jointly  with  othera.  That  hereditament 
oonld  only  be  granted  for  a  term  by  all  the  shareholdera,  who  must  at  least  be 
tenanta  in  common.  Any  one  of  the  shareholdera  had  a  right  to  say  that  the 
river  should  continue  in  its  original  state,  and  that  no  one  should  destroy  its 
banks  or  take  die  water  frem  it.    The  deed  could  operate  against  the  grantora 
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only.  It  would  merely  bind  then  not  to  prevent  JRaby  from  having  uie  tvater 
psaa  through  this  channel;  but  it  would  aot  bind  the  other  shareholdeit ffom 
disputing  that  privilege.  The  legal  efiect  of  the  deed,  tieiefore,  is  a  license  to 
use  the  water,  subject  to  the  right  of  otheis.  The  Iqgal  effect  of  the  deed  set 
out  in  the  declaration  is  an  absolute,  unqualified  license  to  use  the  water,  during 
the  term,  without  any  disturbance  by  others.  It  appears,  thei^ore,  by  the  deed^ 
that  the  grantors  had  no  power  to  grant  the  interest  they  profess  to  grant  by 
the  deed  set  out  in  the  declaration.  For  these  reasons,  (without  relying  upon 
the  act  of  pariiament  by  which  the  river  was  made  navigable)  I  am  of  opinkMs 
jthat  there  is  a  variance  between  the  declaration  and  the  evidence;  and,  upoo 
the  merits  of  the  case,  that  both  issues  ought  to  have  been  found  for  the 
defendant;  because  the  evidence  shows  that  Rabtfi  interest  never  passed 
lo  tiie  defendants.  The  rule  for  enterii^  a  nonsnit  must,  therefore,  be  mad9 
absolute. 

IIoLROvn,  J.  1  am  of  opinion  that  there  is  a  variance,  and  that,  if  the  deed 
had  been  truly  set  out  in  the  declaration,  the  defendant,  as  assignee,  would  not 
have  been  answerable  in  this  action.  The  deed,  as  set  out  in  the  declaration^ 
imports  tliat  tlie  Eari  of  Portmore  and  *Mr.  Langton  had  the  whole  i-miaa 
interest  in  the  navigation,  and  purports  to  grant  a  license  to  Raby  to  L  '^'^ 
continue  open  a  channel  to  enable  him  to  take  all  the  water  that  could  pass 
through  a  channel  of  such  dimensions,  for  the  purpose  of  turning  his  mill.  The 
deed,  therefore,  as  set  out  in  the  declaration,  imports  that  the  grantors  had  in 
the  navigation  a  legal  interest,  which  enabled  them  to  grant,  for  a  term  of  years, 
the  privUege  of  keeping  open  the  channel  described,  and  of  having  the  water 
pass  through  it.  The  grantees,  under  such  a  deed,  would  be  estopped  from 
disputiuff  the  title  of  the  grantors  in  that  respect;  and  I  am  of  opinion  that,  if 
they  had  such  a  legal  interest,  and  had  made  such  a  grant  as  is  set  out  in  the 
dedaration,  that  it  would  have  operated  as  a  grant  of  an  interest  in  a  real  here^ 
ititament,  and  that  the  assignee  of  the  grantee  would  be  liable  for  a  breach  of 
covenant  contained  in  such  grant,  within  the  statute  32  Hen.  8.  Then  the 
question  is,  whether  the  deed  produced  in  evidence  is,  in  point  of  l^gal  effect, 
tiie  same  as  tliat  set  out  in  the  declaration.  If  it  be  not,  then  there  is  a  variance. 
I  am  clearly  of  opinion  that  it  is  not:  because  it  shows  that  the  grantors  had 
not  the  entire  interest  in  the  navigation,  but  a  proportion  only,  and,  tlierefore, 
that  they  alone  could  not  grant,  as  against  their  co-proprietors,  die  right  of  hav* 
ing  the  entire  channel  kept  open.  It  shows,  also,  that  Lord  Forimort  and 
Mr.  Langton  had  not  any  Imi  or  even  equitable  estate  m  the  hereditament 
which  the  deed,  as  set  out  in  the  declaration,  purports  to  grant;  for  it  appears, 
by  the  deed  itself,  that  they  were  merely  entitled  to  a  proportion  of  the  profits 
of  the  navigation.  The  legal  estate  may  have  been  in  other  persons.  The 
equitable  estate  in  the  navigation  must  have  been  in  the  whole  body  of  pro- 
prietors. The  equitable  astate  in  any  ^hereditament  annexed  to  tlut  r^^^^ 
navigation  belonged  to  the  body  of  proprietors,  and  not  to  any  two  share-  L 
holders.  The  &ed  produced  in  evidence,  therefore,  shows  that  Lord  Portmore 
and  Mr.  Langton  had  not  any  l^gal  or  equitable  estate  in  the  hereditament,  and, 
consequently,  that  no  interest  in  such  hereditament  passed  to  the  grantee  or  to  his 
assignee.  If  the  deed,  therefore,  had  been  truly  set  out  in  the  declaration,  the 
defendant  would  have  been  entided  to  judgment,  either  on  demurrer  or  in  arrest 
of  judgment.  I  am  of  opinion,  first,  tliat  there  is  a  variance ;  and,  secondly,  that 
an  action  is  not  maintainable  upon  this  deed  against  the  assignee  of  the  grantee, 
because  no  interest  in  a  real  hereditament  passed  to  the  grantee,  and,  conse- 
quently, that  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Best,  J.  I  am  of  opinion,  that  if  the  grantors  in  this  case  had  the  entice 
interest  in  the  navigation,  they  might  be  considered  as  having  a  real  heredita^ 
ment  within  the  authority  of  the  case  of  Buckeridge  v.  Ingram  ^  and  that  being 
so,  that  the  deed  set  out  in  the  declaration  does  import  to  convey  such  an 
interest  to  the  grantee  as  would  pass  to  the  assignee  under  the  statute  of  Men*  8» 
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The  deed  itself,  however,  when  produced  in  evidence,  shows  that  they  had  no 
such  interest;  for  it  thereby  appears  that  they  only  held  certain  shares  in  the 
river.  The  deed,  therefore,  disproves  the  second  issue;  and  upon  that  ground 
ak»e  the  defendant  ought  to  have  had  that  issue  found  for  him.  There  ought 
also  to  have  been  a  nonsuit  on  the  ground  of  variance ;  because  the  pbiintiff  has 
not  stated  the  deed,  either  in  its  words  or  according  to  the  legal  effect.  If  the 
act  of  parliament  is  to  be  considered  as  iu  evidence,  it  appears  that  the  legal 
*7041  *iQt^>^0t  ^  ^o  soil  of  the  navigation  was  not  in  the  grantors,  but  in  Sie 
•^  trustees,  and  then  the  grantors  could  not  grant  any  interest  in  the  real 
hereditament;  and,  consequently,  no  such  interest  would  pass  to  the  assignee,  so 
as  to  make  hin  liable  to  Uiis  action* 

Rule  absolute. 


BAKER  V.  DEWEY. 

Dacbraiion,  that  defendant  was  indebted  to  platntiflTin  accoant,  and  tberenponi  in  eonaideration 
of  the  premiaea,  and  that  platniiff  woaM  take  and  aocepi  the  work  and  labor  of  the  defend- 
ant aa  a  plumber  and  glasier»  at  reaaonable  pri/ea,  to  the  extent  of  that  debt,  defendant  pio* 
mised  to  do  the  work.  Counia  for  money  had  and  received,  &.c.  It  waa  proved  ibat  the 
plaintiff,  hy  deed,  had  aasigned  certam  premiaea  to  the  defendant  for  a  sum  ot  money  (herein 
mentioned.  The  deed  etated  that  aam  to  have  been  well  and  imly  paid,  and  released  the  de- 
fsodani  iherefroro.  Parol  evidenoe  wras  given  lo  abow  that,  in  iact,  part  of  the  purchase 
money  had  not  been  paid,  but  that  it  was  agreed  by  parol  between  the  parriea  at  the  time  of 
the  execution  of  the  deed,  that  that  part  of  the  purchase  money  should  be  retained  by  (he  de- 
feadant,  and  that  he  ahould  do  work  for  the  plaiiiiiffto  that  amoont :  Held,  that  if  this  evidence 
waa  admissible,  atill  it  did  not  support  the  declaration :  Held,  aecondly,  that  assuming  the 
legal  effect  of  the  agreement  to  be,  that  the  entire  consideration  money  had  been  paid,  and 
that  part  waa  returned  in  consideration  of  the  defendant's  promising  to  do  work,  the  purol  evi* 
denee  would  not  contradict  the  deeds,  and  woukl  be  admissible ;  but  that  inaamuch  as  the 
original  debt  waa  extinguished  bv  the  release  in  the  deeda,  and.no  new  debt  was  created,  but 
menrly  an  obligation  to  do  work  ariamg  out  of  a  new  apocial  contract  that  ought  to  have 
been  declared  upon. 

AssDWPsrr,  that  the  defendant  was  indebted  to  the  plaintiff  for  tenements 
renti,  and  premises,  bamiined  and  sold,  and  in  consideration  thereof  promised 
to  work  out  his  debt  in  his  trade  as  plumber  and  glazier.  Second  count,  that 
defendant  was  indebted  to  plaintiff  in  account  in  the  sum  of  260/.,  and  thereupon, 
in  consideration  of  the  premises,  and  that  plaintiff,  at  the  request  of  defendant, 
would  take  and  accept  the  work  and  labor  of  the  defendant  as  a  plumber  and 
glazier  at  reasonable  prices,  to  the  extent  of  his  debt,  in  payment  thereof,  defend- 
ant promised  to  do  l^e  work.  Common  counts  for  money  lent  and  advanced, 
money  had  and  received,  dlz^c.  At  the  trial  before  Richardson^  J.,  at  the 
•70fi1  *'^^  Summer  assizes  for  the  county  of  Somerset,  the  plaintiff  proved  a 
•^  deed  of  the  2Sth  March,  1820,  by  which,  in  consideration  of  50/.  paid 
to  Baker  by  Dewey,  tlie  receipt  of  which  said  sum  of  50/.  was  thereby  acknow- 
ledged, and  the  defendant  therefrom  acquitted  and  released,  the  plaintiff  bar- 
guned,  sold,  &c.  to  the  defendant  a  plot  of  ground  therein  described,  and  a  mes- 
suage or  tenement  thereon,  for  the  remainder  of  a  term  of  years,  and  a  receipt 
for  the  purchase-money  was  indorsed  upon  the  deed.  Parol  evidence  was 
then  ^ven,  that  at  the  time  of  the  execution  of  the  deed  no  money  in  fact 
patsed,  and  that  the  defendant.  Dewy,  both  before  and  afler  the  execution  of 
the  deed,  stated  that  he  was  to  work  out  the  consideration-money  in  his  trade 
of  a  plumber  and  glazier.  The  plaintiff  then  proved  deeds  of  lease  and  release 
of  the  28th  and  29th  August,  1820,  by  which,  in  consideration  of  250/.  to  him, 
plaintiff,  in  hand,  paid  by  Dewey,  the  receipt  of  which  was  thereby  acknow- 
ledged, and  the  defendant  therefrom  acquitted  and  released,  the  plaintiff,  Baker^ 
bargained  and  sold  to  Dewey  certain  other  premises,  and  a  receipt  for  250/.  was 
indoraed  iipon  the  back  of  one  of  these  deeds.  These  latter  deeds  were  exe- 
cuted by  Beicer  in  August^  1820,  and  by  Dewey  on  the  15th  MareK  1821,  ani^ 
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OB  that  day  a  written  agreement  (not  under  seal)  was  signed  by  both  partieSt 
by  which  it  was  stipolated,  that  Dewey  was  to  retain  60/.  out  of  the  pumbase- 
money,  and  to  work  it  out  in  painters'  and  g^iers'  work.  An  application 
having  been  made  to  the  defendant  to  do  work  at  some  houses  of  the  plaintiff 
he  refused,  saying,  he  had  already  done  too  much.  It  was  objected  at- the  trial, 
that  the  oral  evi&noe  of  the  non-payment  of  the  consideration-money  in  the 
first  transaction,  and  the  *agreement  reduced  into  writing  in  the  second,  r«»AA 
were  not  admissible  inasmuch  as  it  was  in  contradiction  of  the  deeds,  ^ 
which  expressly  stated  the  purchase-money  to  have  been  paid,  and  contained 
releases  for  the  same;  and  Bowniree  v.  Jaeobf  2  Tmtni.  154,  and  Lampon  v. 
Corke^  5  B,  ^  Jl,  606,  were  cited.  The  learned  judge  received  the  evidence, 
and  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  nin  for  that  purpose  was  obtained 
in  last  Michadmae  term ;  against  which 

R,  Baylty  now  showed  cause.  The  parol  agreement  does  not  contradict  the 
deed  by  which  the  premises  were  ccmveyed  to  the  defendant.  The  deed 
admits  the  purchase-money  to  be  paid,  and  releases  the  defendant  from  it.  The 
parol  agreement  shows  the  mode  in  which  it  was  paid,  viz.  by  allowance  in 
account;  that  in  an  account  then  opened  between  them  is  allowed  to  him  on  one 
side,  as  paid  in  consideration  of  work  to  be  performed  by  him  for  the  plaintiff, 
to  that  amount  on  the  other  side.  Jtffe  v.  Woodf  2  P.  ^.,  28,  is  an  autho- 
rity to  show  that  allowance  in  account  is  payment.  Besides,  it  appears  by  the 
agreement  that  the  defendant  had  so  much  money  of  the  plaintiff  in  his  hands, 
to  be  worked  out  by  him,  and  when  he  refused  to  work  it  out,  the  consideration 
failed;  then  the  plaintiff  might  recover  it,  either  under  the  second  count,  which 
states  the  defendant  to  be  indebted  to  the  plaintiff  in  account,  or  under  the  coant 
fi>r  money  had  and  received,  as  being  so  much  money  had  and  received  by  the 
defendant  to  the  *  plaintiff's  use.  He  also  cited  SnipU)orth  v.  Oreeiif  rinytf^ 
8  Mod.  11 1,  and  Ooddard'e  case,  2  Co.  4.  L^^ 

Oaselee^  contra,  was  stopped  by  the  Court 

Batlry,  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered.  A  party 
who  executes  a  deed  is  estopped  in  a  court  of  law  from  saying  that  the  facts 
stated  in  that  deed  are  not  truly  stated.  In  this  case*  Baker  has  executed  deeds, 
in  which  it  is  expressly  stated  that  the  consideration  for  the  purchase  of  the 
premises  therein  mentioned  had  been  well  and  truly  paid.  He  is  precluded, 
therefore,  from  saying  that  any  part  of  that  money  remains  due  as  purchase- 
money.  In  point  of  fact,  50/.,  which  was  the  amount  of  the  purchase- 
money  in  the  first  instance,  and  60/.,  part  of  the  purchase-money  in  the 
second,  were  not  paid.  But  it  was  stipulated  that  the  defendant,  who  was 
a  plumber  and  glazier,  should  do  work  in  his  trade  on  account  of  the  plain- 
tiff to  that  amount.  The  plaintiff  is  estopped  by  the  deed  from  saying  that  the 
amount  was  not  paid  to  him  as  purchase-money.  He  might  be  at  liberty,  how- 
ever, to  show  that,  after  the  execution  of  the  deed,  part  of  the  purchase-money 
was  returned  on  the  terms  of  doing  certain  work  for  the  plaintiff.  Assuming 
that  that  could  be  considered  the  l^al  effect  of  the  agreement  between  the  par- 
ties, which  is  the  most  favorable  way  of  considering  it  for  the  plaintiff,  the  decla- 
ration in  this  case  does  not  contain  any  count  to  meet  such  a  case.  The  first 
count  charges,  in  substance,  that  the  defendant  was  indebted  to  the  plaintiff  for 
the  purchase-money  of  the  premises  sold.  The  plaintiff  is  estopped  by  the 
deed  from  saying  that  the  consideration  for  the  purchase  of  the  premises  was 
not  in  fact  paid,  and,  ^therefore,  that  count  cannot  be  supported.  All  the  r^^^^st 
other  counts  allege  that  the  defendant  was  indebted  to  the  plaintiff.  Now  I- 
there  was  no  debt  existing:  any  debt  that  ever  did  exist  or  might  have  existed, 
in  respect  of  the  premises  sold,  was  put  an  end  to  by  the  release ;  and,  assum- 
ing that  it  might  be  considered  that  part  of  ,the  purchase-money  was  returned, 
on  the  terms  of  the  defendant's  doing  certain  work,  that  would  not  create  a 
debt,  but  a  special  contract  between  &a  parties,  which  the  plaintiff  ought  to 
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have  dedared  on.  There  is  no  evidence  to  show  that  no  part  of  the  work  had 
been  done  bj  the  defendant  The  fair  infeience  from  the  evidence  is,  that  siime 
part  had  been  done;  and  if  so,  the  consideration  has  not  wholly  failed,  and  the 
count  for  money  had  and  received  is  not  muntainable.  Upon  the  whole,  I  am 
of  opinion,  that  the  rule  for  entering  a  nonsuit  oui^ht  to  be  made  absolute. 

HoLsoTD*  J.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover  upon 
any  of  the  counts  in  this  declaration.  The  second  count  seems  to  be  most 
applicable  to  the  plaintiff's  case.  That  count  states,  that  tlie  defendant  was 
indebted  to  the  plaintiff  in  account;  and  in  consideration  thereof,  and  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  take  and  accept  the  work  and 
labor  of  the  defendant  as  a  plumber  and  glazier,  at  reasonable  prices,  to  the 
extent  of  his  said  debt,  in  payment  thereof,  defendant  promised  to  do  the  woric, 
^.  In  support  of  his  case,  the  plaintiff  gave  oral  evidence,  that,  on  the  first 
transaction,  no  money  whatever  passed;  and  on  the  second,  that,  by  an  agree- 
ment in  writing,  it  was  stipulated,  that  Dewy  was  to  retain  in  his  hands  60/. 
out  of  the  purehase-money,  which  was  to  be  considered  as  part  payment  of  the 
*7001  *P^^^^*®  money,  and  for  which  Dewtff  was  to  do  and  perform  work  to 
•^  that  amount  as  a  plumber  and  glazier,  for  Baker.  If  this  agreement  be 
inconsistent  with  the  deed,  it  ought  not  to  have  been  received  in  evidence.  I 
indine  lo  think,  at  present,  that  the  parol  agreements  are  not  inconsistent  with 
the  deed.  By  the  deed  the  whole  purehase-money  was  acknowledged  to  be 
well  and  truly  paid,  and  tlie  defendant  was  released  therefrom.  Both  parties 
are  estopped  by  the  deed  from  saying  that  the  whole  purchase-money  was  not 
paid.  I  doubt  whether  the  true  nature  of  the  transaction  may  not  be  taken  to 
be  in  effect,  the  purehase-monies  being  stated  and  considered  by  the  deeds  to 
have  been  paid,  as  if,  afVer  the  execution  of  the  deeds,  and  afWr  ihe  vendor  had 
received  the  purehase-money,  as  the  deeds  import,  he  returned  the  vendee  part, 
in  consideration  of  the  latter's  doing  the  work  mentioned  in  the  agreement.  If 
that  were  the  real  nature  of  the  agreement  between  the  parties,  or  if  that  had 
been  the  ^t,  it  is  not  inconsistent  with  the  deed,  and  was  admiBsible  in  evi- 
dence. But,  assuming  that  to  be  so,  there  is  no  count  in  the  declaration  appli- 
cable to  such  a  case.  Supposing  that  the  consideration-money  had  been  actu- 
ally paid,  and  part  returned  as  a  re-loan,  to  be  again  repaid  m  money,  that  would 
create  a  fresh  debt,  but  no  part  of  the  former  debt  would  remain.  But  here 
there  is  no  re-loan ;  for  that  money  is  not  to  be  again  repaid  by  the  vendee,  but 
he  the  vendee  is  to  do  certain  work  instead  of  repaying  it.  This  cannot  be  con- 
sidered as  a  loan  of  money,  which  is  itself  to  be  repaid.  When  goods  have 
been  sold,  to  be  paid  for  at  the  end  of  one  month,  by  a  bill  at  two  months,  it 
has  been  held,  that,  until  the  expiration  of  the  three  months,  the  contract  must 
be  declared  upon  specially.    I  think,  therefore,  that  the  original  debt  was 

•7101  *®^^i^gu^^^  ^y  ^®  ^^^ «  ^^^  ^^^^  supposing  that  this  might  be  oon- 
^  sidered  as  a  return  of  so  much  of  the  purehase-money,  in  consideration 
of  the  vendee's  doing  the  work,  upon  which  I  pronounce  no  decided  opinion, 
still  that  would  not  create  any  debt  between  the  parties,  but  a  mere  contract  on 
the  part  of  the  vendee,  in  consideration  of  money  returned,  to  do  certain  work. 
The  declaration  does  not  contain  any  count  npon  snch  a  contract,  and,  there- 
fore, the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Best,  J.  I  am  of  opinion,  that  the  parol  evidence  was  inconsistent  with  the 
deed,  and  ought  not  to  have  been  received.  It  was  competent  to  the  parties 
after  the  execution  of  the  deed  to  return  the  whole  or  any  part  of  the  purehase- 
money  actually  paid,  and  to  stipulate,  that,  in  consideration  of  the  money  so 
returned  the  vendee  should  do  certain  work.  Such  an  agreement  would  create 
a  fresh  contract,  perfectly  consistent  with  the  statement  in  the  deed,  but  the  con 
tract  given  in  evidence  is  of  a  very  different  description,  and  is  wholly  ineon* 
sistent  with  the  deed,  for  it  was  agreed  that  the  vendee  should  retain  in  one 
instanee  the  whole,  and  in  the  other  a  part  of  the  purehase-money.  The  deed 
states  the  whole  purehase-money  to  be  well  and  truly  paid.    The  pared  evi- 
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denoe  is,  that  it  newer  was  paid,  but  a  great  part  of  it  kept  back ;  and  ihat  iaci 
is  wholly  inconsistent  with  the  statement  in  the  deed,  and,  therefore,  oogkt  not 
to  have  been  received  in  evidence.  The  cases  of  Rowniree  v.  Jacobs  and 
Lampan  v.  Corke  are  authorities  in  point.  Upon  that  ground,  I  am  of  opinion, 
that  the  rale  for  entering  a  nonsuit  ought  to  be  made  alwdute. 

Rule  absolute. 


•The  KING  v.  LAWRENCE  KEN  WORTH  Y.  [•Tl  1 

Upon  •  conviction  at  the  Chegter  sMises  for  fMiinnr,  the  foHowing^  entrjr  ww  made  upon  the 
record :  "  It  ia  therefore  ordered,  that  the  aaid  L,K»b%  tranaported  to,  &«.,  for  and  during 
the  term  of  aeven  years."  Upon  error.  Held,  that  the  entry  was  merely  an  order,  and  not  a 
judgment ;  and  a,  procedendo  waa  awarded,  commanding  the  court  below  to  proceed  lo  give 
ludgrnent. 

The  priaoner  waa,  in  the  mean  time,  admitted  to  bail. 

The  defendant  was  indicted  and  tried  for  perjury,  at  the  Chester  Sunnmer 
assizes,  1822,  and  found  guilty.  After  the  entry  of  the  verdict,  the  record  pro* 
ceeded  as  follows :  **  Whereupon  all  end  singular  the  said  premises  being  seen 
by  the  said  justices  here,  and  fully  understcMd,  it  is  therefore  ordered,  thai  he 
the  said  Lawrence  Kenwortku  be  transported  to  the  coast  of  New  South  fValee^ 
or  some  one  or  other  of  the  islands  adjacent,  for  and  during  the  term  of  seven 
years ;  and  that  he  the  said  L.  Kenworthy  be  in  mercy,"  he*  The  record 
being  removed  into  this  court  by  writ  of  error,  various  errors  were  assigned,  of 
which  the  following  were  afterwards  relied  upon  in  argument:  that  the  jttdg> 
ment  was  erroneous  in  form,  being  **It  is  ordered,*'  whereas  it  should  have 
been  **It  is  considered;*'  &at  it  was  bad  in  substance,  being  a  judgment  of 
transportation  only,  whereas  the  2  G.  2.  c,  25.  s.  2.  enacts  that  judgment  of 
transportation  may  be  pronounced,  betides  the  punishment  that  might  before  be 
inflicted ;  that  the  place  to  whieh  the  prisoner  was  to  be  transported  ought  not 
to  have  been  fixed  by  the  Court,  the  power  of  appointing  ^at  being  given  to 
the  king  in  council,  by  56  G.  9.  c.  27. ;  and  that  at  all  events  the  appointment 
of  the  place  was  bad,  being  to  one  or  other  of  various  places,  and,  therefore, 
uncertain.    Joinder  in  error. 

Z>.  F.  JoneSf  for  the  prisoner.  The  judgment  pronounced  by  the  court 
below  is  erroneous,  both  in  form  *and  substance.  In  4  Inst,  p.  70.  ^inwia 
there  is  tliis  passage:  **This  conclusion  foUoweth,  that  the  king  hath  ^ 
committed  and  diitribnted  all  his  whole  power  of  judicature  to  several  c-ourts  of 
justice,  and  therefore  the  judgment  must  be  **ideo  eonsideratum  est  per  ctertom.*' 
That  is  the  term  settled  and  appointed  by  the  law  to  be  used  for  expressing  the 
judgment  of  the  Court;  and  if  any  other  be  used  the  jud^ent  is  erroneous, 
and  may  for  that  cause  be  reversed.  Veniris  v.  Carter j  IWv.  130,  Robins  v. 
Sambei,  3  Btdst.  02.  Cro.  Jmc.  886.  &  C,  Sloeomb's  case,  Cro.  Car.  442. 
and  many  other  cases  to  the  same  effect,  are  collected  in  Com.  Dig.  TVf. 
Courts  (P.  13.)  [Jlbhott^  C.  J.  Perhaps  no  judgment  at  all  has  been  given; 
and  if  so,  there  cannot  be  any  reversal.]  K  Uiat  be  so,  the  prisoner  is  now 
detained  without  any  lawful  authority,  and  entitled  to  be  discharged :  for  the 
court  below  not  having  respited  the  judgment  until  any  future  time,  cannot  now 
pronounce  it,  neither  can  this  court.  Rex  v.  BiAer^  Carth.  6.  Whatever  may 
be  the  power  of  this  Court  in  other  cases,  they  certainly  cannot  pronounce  judg- 
ment upon  a  record  removed  from  an  inferior  court,  where  the  punishment  i» 
discretionary;  for  they  cannot  collect  the  circumstances  of  the  case  from  the 
record,  so  as  to  measure  the  puni^ment,  Rex  v.  Nichols^  13  East^  412.  n. 
Besides,  the  act  under  which  the  defendant  was  indicted,  directs  that  judgment 
shall  be  pronounced  by  the  court  before  which  the  conviction  takes  place* 
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Then  as  to  the  substance  of  the  judgment,  the  court  below  had  no  power  to 
paas  judgment  of  transportatioQ  only.  %  6r.  2.  e.  25.  $,  2«  enacts,  that  judg- 
^l^n  ment  of  transportation  may  *be  pronounced,  besidu  tlie  punishment 
^  which  might  before  be  inflicted.  Now,  where  the  law  appoints  a  parti- 
cttlar  punishment  for  any  offeiice,  th'*re  is  no  power  to  alter  that  in  the  judg- 
ment, either  by  addition  or  diminutt'^a.  Rtx  v.  Walcott^  4  Mod.  395,  Rex  v. 
Rted^  16  Ea*U  404.  Lastly,  the  Court  below  should  either  have  sentenced  the 
prisoner  to  be  transported  to  such  place  as  the  kuig  in  council  should  appoint, 
or  should  have  ordered  him  to  be  transported  generally;  in  which  case  the 
appointment  of  a  place  would  have  been  given  to  the  king  in  council,  by  the 
50  G.  3.  c.  27.  Instead  of  that,  the  judgment  of  transportation  being  to  one  or 
other  of  several  places,  is  bad,  because  the  Court  had  no  power  to  appoint  any 
place ;  and  even  if  they  had,  still  the  appointment  would  be  bad  for  uncertainty. 

Littiedale,  contra.  It  must  be  admitted  that  this  Court  cannot  pronounce 
judgment,  as  the  statute  says  that  it  shall  be  pronounced  by  the  Court  before 
which  the  party  is  tried.  But  here  no  judgment  has  been  given;  the  writ  of 
error,  therefore,  issued  too  soon,  and  must  be  quashed,  or,  at  all  events,  this 
Court  will  order  the  Court  below  to  give  judgment. 

Abbott,  C.  J.  By  the  act  in  question,  two  things  are  required  to  be  dont 
by  the  Court  before  which  the  party  is  tried :  An  oi^er  for  transportation  is  to 
be  made,  and  thereupon  judgment  is  to  be  given.  Now,  here,  the  Court  made 
an  order  not  followed  up  by  a  judgment.  There  b  no  doubt  that,  at  common 
*7141  ^^'  ^^^^  ^^  punishment  is  not  discretionary,  the  record  of  an  ^inferior 
-'  Court  may  be  removed  into  this  Court,  and  we  may  pronounce  judgment; 
but  in  this  instance  we  cannot  do  so.  Inasmuch,  therefore,  as  no  judgment  has 
been  entered  below,  and  this  Court  has  no  power  to  supply  the  deficiency,  the 
proper  course  appears  to  be  for  us  now  to  order  the  Court  below  to  proceed  to 
giye  judgment  on  the  conviction. 

Procedendo  awarded. 

The  prisoner  was  now  brought  up  before  the  three  judges  sitting  in  bank, 
by  the  overseer  of  the  hulks  at  Woolwich^  on  a  writ  of  habeas  corpus  issued 
by  the  Lord  Chief  Justice.  The  return  set  out  the  order  made  by  the  court 
before  which  the  prisoner  was  tried,  as  stated  above. 

Z>.  F,  Jones  contended,  that  the  order  being  insufficient,  the  prisoner  was 
entided  to  be  discharge;  but  the  Court  said,  that,  as  they  had  already  directed 
that  the  Court  below  should  proceed  to  give  judgment,  they  would  not  allow 
that  matter  to  be  again  discussed. 

Jones  then  requested  that  the  prisoner  might  be  admitted  to  bail;  against 
which 

Littiedale  showed  cause;  but  the  Court  thinking  him  entitled  to  be  bailed, 
an  order  was  drawn  up,  that  he  should  be  committed  to  the  custody  of  the 
sheriff  of  the  county  of  Chester  and  constable  of  the  castle  of  Chester^  to  be 
kept  in  safe  custody  until  he  should  give  bail  for  his  personal  appearance  at  the 
next  sessions  of  Chester^  then  and  there  to  receive  the  judgment  of  that  Court 
for  the  offence  above  mentioned. 


%C 
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liCBsee  corenanted  that  he  would  not  do  any  net,  matter,  or  thing  upon  the  demiaed  prenuwa, 
which  might  be,  grow,  or  lead  to  the  damage,  annoyance,  or  diatarbance  of  the  leaaor,  or  any 
of  hia  tenants,  or  to  an^  part  of  the  neighborhood ;  and  the  proviso  for  re-entry  was,  that  tfaie 
lessee  should  not  permit  any  peraon  to  inhabit  the  premisea  who  should  carry  on  certain  spe- 
cified trades  or  businesses,  (that  of  a  licenaed  victualler  not  being  one  of  those,)  or  any  oiner 
business  that  miffht  be,  or  grow,  or  lead  to  be  offensive,  or  any  annoyance  or  distiarbance  to 
any  of  the  lessor  s  tenants :  Held,  that  the  opening  of  a  public  house  upon  the  premisea  waa 
not  a  breach  of  the  covenant  or  proviso. 

This  case  was  sent  by  the  Master  of  the  Rolls,  for  the  opinion  of  this 
Court. 

At  the  time  of  granting  the  lease  next  hereinafter  mentioned,  Tlunnas  PoBtd- 
thwaiie  was  possessed  of  the  premises  thereby  demised,  and  of  other  houses, 
buildings,  and  premises  adjoining  thereto  and  in  the  neighborhood  thereof, 
under  a  lease  thereof,  gnmted  to  him  by  Elizabeth  Daug/Uy^  of  Bedford-row; 
and  such  several  adjoining  and  neighboring  premises,  or  the  greater  part  thereof, 
were  occupied  by  his  tenants. 

By  lease,  of  the  1st  February ^  1806,  Poatleihwaite  demised  to  the  said 
W,  Thome  a  piece  of  ground,  situated  on  the  west  side  of  Crrayi'  Inn  Iaxm 
road,  in  the  county  of  Middle$ex^  with  the  abuttals  and  dimensions  therein 
mentioned,  together  with  a  double  brick-built  messuage,  built  on  the  front  of  the 
ground  towards  the  east,  and  which  said  messuage  was  described  as  the  third 
house  southward  from  GuUdford'atreei^  habendum  from  the  24th  June  then 
last  past,  for  eighty-six  years,  at  the  rent  therein  mentioned.     The  lease  con- 
tained the  following  covenant  and  proviso:  **That  he  the  said  fF,  TViome^  his 
executors,  d&c.,  shouldt  no  nor  would,  during  the  said  term,  do,  or  willingly 
cause  or  suffer  to  be  done,  any  act,  matter,  or  thing  whatsoever,  in  or  upon  the 
said  demised  premises,  or  any  part  thereof,  which  might  be,  grow,  or  lead  to 
the  damage,  annoyance,  or  disturbance  of  the  said  T,  PoMtlethwaite^  his  execu- 
tors, d&c.,  or  any  of  his  or  their  tenants,  or  to  any  of  the  tenants  of  Mrs. 
^Elizabeth  Doughty^  her  heirs   or  assigns,  in  the  said  parish  of  r»^||» 
St.  Fancras^  or  to  any  part  of  the  neighborhood."     It  also  contained   L 
the  following  proviso:  ^Provided  always,  that  if  it  should  happen  that  the  said 
yearly  rent,  or  any  part  thereof,  should  at  any  time  during  that  demise  happen 
to  be  in  arrear  and  unpaid,  in  part  or  in  all,  by  the  space  of  fourteen  days,  or 
if  the  said  fF.  TT^ome,  his  executors,  administrators,  or  assigns,  should  happen 
to  fail  or  make  default  in  the  due  performance  of  all  or  any  of  the  covenants 
and  agreements  thereinbefore  contained,  on  his  and  their  part  and  behalf  to  be 
performed,  observed,  and  kept,  or  if  the  said  fF,  TTiome,  his  executors,  ad- 
ministrators, or  assigns,  should  permit  or  suffer  any  person  or  persons  to  inhabit 
or  dwell  in  or  upon  the  said  demised  messuage,  buildings,  and  premises,  or  any 
part  thereof,  who  should  therein  or  thereupon  use  or  carry  on  the  trades  or 
businesses  of  a  brewer,  bagnio-keeper,  distiller,  dyer,  pipe-bunier,  melting 
tallow-chandler,  soap-boiler,  farrier,  smith,  or  iron-founder,  or  permit  or  suffer 
a  forge  to  be  erected  thereon,  or  on  any  part  thereof,  or  suffer  the  same  to  be 
made  use  of  as  or  for  a  spunging  or  lock-up-house,  or  sheriff's  office,  or  lottery- 
office,  or  any  other  public  office  whatsoever,  or  as  or  for  an  auction  or  sale- 
room, or  broker's  shop,  or  any  other  trade  or  business  that  might  be  or  grow  or 
lead  to  be  offensive,  or  any  annoyance  or  disturbance  to  any  of  the  tenants  of 
the  said  T,  FottelthuHnte^  his  executors,  administrators,  or  assigns,  or  his  or 
their  landlady,  her  heirs  or  assigns,  thea  in  either  of  the  said  cases,  it  should  be 
lawful  for  FostlethwaUe^  his  executors,  ^.,  to  enter  and  to  repossess  the  same 
and  expel  7%orne."     Thome  entered  by  virtue  of  the  lease  into  the  possession 
of  the  demised  ^premises,  and  in  SeptmibeT^  1821,  entered  into  a  writ-  rm^yt 
ten  agreement  with  the  plaintiff,  Charles  Jones^  by  which,  ailer  reciting  L  '  ' 
ihc  &bA7e  lease,  77u>me  agreed  to  grant  to  Jones  a  sub-lease  of  the  premises 
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lor  tixty-two  yean,  subject  to  tfie  like  covenants  as  in  the  original  lease ;  and 
thb  agreement  contained  a  clause  hj  which  JaruM  was  to  indemnify  and  save 
harmless  77u>me  from  all  damages  and  expenses,  in  case  he,  Jones^  should 
open  the  house  as  a  licensed  victualler.  A  lease  of  the  premises,  pursuant  to 
the  terms  of  the  agreement,  was  duly  executed  by  7%ome  to  Jones,  and  the 
said  messuage  or  tenement  and  premises  have  been  opened  by  Jones  as  a  public- 
house,  under  a  license  obtained  for  the  same,  previous  to  the  execution  of  such 
lease,  and  the  said  fV,  Thome  had  full  notice  thereof  before  he  executed  the 
lease.  Upon  these  facts  the  question  for  the  opinion  of  this  Court  was,  whether, 
by  the  granting  of  the  said  lease  by  Tlwme  to  Jones^  and  the  opening  of  the 
said  messuage  or  tenement  as  a  public-house,  or  by  either  of  those  acts,  the 
covenants  and  provisoes  contained  in  the  lease  of  the  1st  /Vftrtmry,  1806,  from 
PoMtieihwaUe  to  TTwme^  or  any  or  either  of  them,  had  been  broken.  The 
case  was  aigued  at  the  sittings  aAer  last  Easter  term. 

Marryatf  for  the  plaintiff.  The  covenant  and  proviso  in  the  lease  are  broken 
by  the  ract  of  Thome  having  suffered  Jones  to  open  the  house  as  a  public- 
house*  By  the  terms  of  the  proviso  a  right  of  re-entry  was  reserved,  if  the 
lessee  permits  any  person  to  inhabit  the  premises  who  should  carry  on  certain 
specified  trades,  or  who  should  suffer  the  same  to  be  made  use  of  for  a  spunging- 
house,  or  lock-up-house,  or  sheriff's  office,  or  lottery-office,  or  any  public  office 
^Ifll  ^l^ft^'^'^v®'*  ^^  >A  auction  or  sale  *room,  or  a  broker's  shop.  The  inten- 
J  tion  of  the  parties  is  clear,  ttiat  the  pbu»  should  not  be  made  a  place  of 
public  resort.  It  then  goes  on  to  say,  **or  any  other  trade  or  business  that 
might  be  or  grow,  or  lead  to  be  offensive,  or  any  annoyance  or  disturbance  to 
any  of  the  tenants,  d^c."  Now  a  public-house  is  a  place  of  public  resort,  and 
very  likely  to  grow  or  lead  to  be  an  annoyance  or  disturbance  to  the  neighbors. 
The  very  circumstance  of  its  being  placed  under  the  control  of  the  magistrates 
shows  that  it  is  likely  to  become  an  annoyance  to  the  neighbors.  The  lessee 
covenants  not  to  do  any  thing  which  might  grow  or  lead  to  the  damage,  annoy- 
ance, or  disturbance  of  any  of  the  tenants.  A  public-house  would  necessarily 
produce  inconvenience  to  the  neighborhood,  by  drawing  to  the  spot  a  lar|ee  re- 
sort of  persons ;  which  it  was  the  intention  of  the  parties  to  prevent  £oe  v. 
Kedingt  1  A/.  ^  &  96,  is  an  authority  in  point.  There  the  covenant  was, 
that  the  lessee  should  not  exercise  upon  the  premises  any  trade  or  business ; 
and  it  was  held  in  an  ejectment  brought  for  a  forfeiture,  that  the  business  of  a 
schoolmaster  was  a  trade  or  business  within  the  meaning  of  such  a  covenant, 
on  the  ground  that  it  must  be  an  annoyance  to  the  neighborhood,  by  the  dis 
toxbance  which  the  inmates  of  the  house  would  create^  and  by  drawing  to  the 
spot  a  large  resort  of  persons.  Those  reasons  apply  equally  to  a  public-house. 
Upon  the  authority  of  that  case,  the  opening  of  a  public*house  was  a  breach 
both  of  the  covenant  and  proviso. 

LUiledaie,  contnu  It  is  not  stated  in  the  case  that  the  public-house  in  ques- 
•7101  ^'^^  ^  ^°  annoyance  to  the  ^tenants,  or  likely  to  become  so.  Whether 
-'  it  be  so  or  not  must  depend  mainly  on  the  character  and  condition  of 
life  of  those  tenants.  For  a  public-house  might  be  a  nuisance  in  one  situation  and 
a  great  convenience  in  another;  and  there  is  nothing  stated  in  the  case  from 
which  the  Court  can  collect  that  the  opening  of  this  public-house  was  any 
annoyance  to  the  other  tenants.  [Holroydf  J.  The  Court  is  bound  to  con- 
sider this  case  as  they  would  if  the  plaintiff  had  brought  an  ejectment  for  the 
forfeiture,  and  at  the  trial  had  proved  only  the  granting  of  the  lease,  and  that  a 
public  house  had  been  opened  upon  the  premises.]  By  the  express  terms  of 
the  lease  the  lessee  is  prevented  from  using  the  premises  for  the  purpose  of 
canying  on  certain  trades  therein  enumerated,  and  that  of  a  licensed  victualler  is 
not  included  in  the  number.  It  is  true,  that  there  are  the  words  "  any  other  trade 
or  business  that  might  grow  or  lead  to  be  offensive  to  the  tenants."  But  it  is  a 
general  rule  of  construction  in  all  instruments,  that  where  a  specific  term  is  used 
BH  the  first  instance*  it  shall  reoeive  no  extension  by  a  subsequent  general  term. 
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Archbiahop  of  Canierburu^M  caset  2  Co.  46.  Counteu  of  Briilgwater  v.  7%€ 
Duke  <f  Bolton,  6  MoJL  107.  Applying  that  rule  of  construction  to  ths 
present  case,  the  business  of  a  licensed  victualler  does  not  fall  witliin  the  pro- 
viso. If  it  were  held  to  fiill  within  those  words,  it  would  equally  extend  to  the 
business  of  a  tanner,  a  slaughter-butcher,  a  brazier  or  a  glass-manufacturer,  nay 
even  to  that  of  a  common  butcher;  for  in  hot  weather  his  trade  might  beconui 
an  annoyance  to  his  neighbors. 

*The  following  certificate  was  aflerwards  sent:  PTSO 

This  case  has  been  argued  before  us,  and  we  are  of  opinion,  that  by  ^ 
the  granting  the  lease  by  the  said  fPtlliam  TTiome  to  Charle$  Jonta^  and  the 
opening  the  said  messuage  or  tenement  as  a  public-house,  or  by  either  of  those 
acts,  the  covenants  or  provisoes  contained  in  the  lease  have  not  been  broken. 

J.  Bayley. 

G.  S.  HOLROTD. 

W,  D.  Bbst. 


*HENRY  WARTER  and  MARGARETTA  MARY  ELIZABETH  ^,^01 
WARTER,  Infants,  by  RICHARD  BBOWN.  their  next  Friend,  r.  L  ™* 
JOHN  HUTCHINSON  and  MARGARETTA  ELIZABETH  MERE- 
DITH WARTER,  an  Infant  by  JANE  WARTER,  her  Mother  and  Guar- 
dian, and  the  said  JANE  WARTER; 

AND  BETWEEN 

The  said  JANE  WARTER  and  MARGARETTA  ELIZABETH  MERE- 
DITH  WARTER,  an  Infant,  by  the  said  JANE  WARTER,  her  Mother 
and  next  Friend,  v.  The  said  JOHN  HUTCHINSON,  HENRY  WAR- 
TER,  and  MARGARETTA  MARY  ELIZABETH  WARTER,  Infants, 
by  JOHN  WARTER,  their  Guardian. 

A,  by  will  charged  bin  real  estates  with  the  payment  of  bis  debts  and  funeral  expenses;  and 
Bubject  thereto,  devised  the  same  to  trustees  in  trust,  to  permit  two  persons  therein  men- 
tioned to  receive  two  annuities  out  of  the  rents  and  profits  oft  he  premises;  and  subject  to  the 
said  snnuities  he  devised  the  same  to  the  trustees,  their  heirs  and  assij^ns,  until  his  nephew 
J.  W.  should  attain  the  age  of  tw^nty-oue  years;  and  if  he  should  die  in  the  mean  time, 
imiil  his  nephew  H.  W.  should  nttsin  the  age  of  twenty-one  years;  and  if  he  thotilJ  die  in 
the  mean  time,  until  his  niece  M.  W,  should  arrive  at  that  age,  upon  the  uses,  trusts,  and 
purposes  therein  declared  concerning  the  same ;  vii.  that  the  trustens  should  raise  out  of  the 
rents  and  profits,  by  sale  or  mortgsffe.  a  sum  sufficient  to  pay  his  debts,  funeral  expenses,  and 
lesacies;  and  then  that  they  should  spply  a  proper  sum  out  of  the  rents  and  profits  ot  tne 
premises  tor  the  maintenaiice  and  education  of  his  nephew  /.  W.  until  he  shuuld  arrive  to 
the  age  of  twenty-one  yean,  and  when  he  arrived  at  that  age,  then  upon  trust  lo  pay  him  the 
rents  and  profitaof  the  premises,  if  any  should  remain  in  their  hands  after  payment  of  debts, 
&c. ;  and  if  /.  W.  should  h8pi>en  to  die  before  he  sttained  twenty-one  years,  then  upon 
trust  to  apply  a  sufficient  sum  arising  out  of  the  rents  and  profits  for  the  maintena  cr  and  eidii- 
action  of  his  nephew  H.  W»  till  he  should  attain  the  age  of  twenty-one  years,  and  when  he 
should  arrive  at  that  age,  then  upon  trust  to  pay  him  the  residue  of  the  rents  and  profits,  if 
any  should  remain  in  their  hands  after  payment  of  debts.  legacies,  &c.,  and  in  the  meHu  time 
to  place  out  at  interest  the  rents  and  profits  arising  from  the  estate  fur  thrir  benefit ;  and 
when  snd  as  toon  as  the  said  /.  W,  should  attain  the  age  of  twenty-one  yeare,  or  in  case  of 
his  death,  when  and  as  aoon  as  the  said  H,  W»  should  arrive  at  that  age,  or  in  case  of  hie 
death,  when  and  aa  soon  aa  the  testator's  niece  M,  W,  should  srrive  at  the  age  of  twenty* 
one  yeare,  he  devised  his  real  estate,  subject  as  aforesaid,  to  the  said  trustee's,  tnetr  heirs  and 
assigns,  to  and  upon  the  uses,  intents,  and  purposes  aa  thereinafter  declared  concerning  the 
same;  viz.  to  his  nephew  /.  W,^  snd  his  heira  and  assigns  for  life ;  and  after  the  determina- 
tion of  that  estste,  to  the  use  of  the  trustees,  their  heirs  snd  assigns,  fur  the  life  of  /.  W. 
in  tnnt  to  preserve  contingent  remaindere,  yet  to  permit  the  aaid  /.  W.  and  his  aasiirns  to 
raoeive  the  rents  and  profits  for  hie  own  use  durine  his  life;  and  immedia<el/ after tlie 
decease  of  the  said  J.  w,  to  his  first  and  other  sons  and  daughtere  in  tail,  and  for  default  ef 
such  issue,  to  the  use  of  his  nephew  //,  W,  and  his  assigns  for  life,  and  after  the  determina- 
tion of  that  estate,  to  the  trustees  kt  .ns  life  to  preserve  contingent  remaindere ;  and  after  the 
deoease  of  the  said  H*  fT.,  to  the  use  of  his  fint  and  other  sons  and  daughtcn  in  tail,  and  is 
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default  of«iich  iarae,  to  the  ow  of  hit  niooo  JIf.  IT.  for  life;  and  after  Imt  deeea^,  le  tin  eae 

t>f  her  first  and  orher  sons  and  daughters  in  tail,  and  in  default  of  such  issue,  to  the  um*  of  his 
•isier,  her  heirs  snd  essigns,  far  ever.  J.  W,  havins  survived  the  testator,  died  before  he 
attained  the  age  of  twenty-one  rears,  leaving  a  daaghtcr  svrviving  him.  H.  W,  attained  the 
age  of  twenty-one  years ^  Held,  firat,  that  under  this  will,  the  trustees  took  only  a  chattel 
interest  in  the  estates  devised  to  them. 

Secondly,  That  X  W,  took  «  Tested  estate  for  file. 

Thirdlv,  That  his  daughter  took  an  eaiate  in  tail  male  on  the  death  of  her  father. 

Fourthly,  that  H.  W.  took,  at  the  deaih  of  the  testator,  a  veated  estate  for  life  in  remainder, 
expectant  on  the  death  of  his  brother  J.  W.  and  failure  of  his  sons  and  daughters  and  issue 
«Mle  of  such  sons  and  daagtners. 

Thb  Vice-chancellor  sent  the  fofiowing  case  for  the  opinion  of  this  Court: 
Thomas  Meredith  msde  his  last  will  in  writing  of  the  8th  September^  1801, 
*7221  ^^^^  attested  to  pass  real  estates ;  *and  the  same,  so  far  as  re^rded  the 

^  devise  of  the  real  estates,  was  in  the  words  following:  ^\^  7Tu>ma$ 
Meredith^  of  Pentrehychan  HaU^  in  the  county  of  Denbigh^  do  make  this  my 
last  will  and  testament.  First,  I  direct  all  my  just  debts  and  funeral  expenses 
to  be  paid  and  dischaiged  by  the  trustees  and  executors  hereinafter  named,  and 
Cor  which  purpose  I  hereby  chaige  all  my  messuages,  lands,  &c.  with  the  pay- 
ment of  the  same,  in  aid  of  my  personal  estate ;  and  subject  thereto,  I  devise  all 
iny  said  messuaffcs,  lands,  &c.,  with  their  appurtenances,  unto  the  Rev.  B* 
Yorkt^  R,  Uoydj  and  John  Hutehinsfmy  and  to  their  heirs  and  assigns,  subject 
to  the  several  uses  and  estates,  and  to  and  for  the  several  intents  and  purposes 
tiereinafter  particulariy  limited  and  declared,  touching  the  same  respectively; 
that  is  to  say,  in  trust,  to  permit  my  sister  Margarttta  Warier,  the  wife  of 
Joteph  fVarttr,  for  her  life,  to  lake  out  of  the  said  messuages,  lands,  d^.,  an 
^7231   ^annuity  or  rent-chaige  of  200/.,  to  be  paid  as  therein  mentioned,  with 

-^  power  of  entry  and  distress  in  case  of  non-payment;  and  upon  further 
trust,  to  permit  my  aunt  Newton  to  receive  another  annuity  of  100/.,  payable 
«s  therein  mentioned,  with  the  like  power  of  distress ;  and  subject  to  the  two 
several  annuities,  I  devise  the  said  messuages,  lands,  dl^c.  to  the  said  B.  Yorke^ 
S,  Lloyds  and  John  Hutchinaon^  their  heirs  and  assigns,  until  my  nephew 
John  frarttTt  die  son  of  my  sister,  the  said  Margaretta  fFarter,  shall  attain 
Uie  age  of  twenty-one  years ;  and  if  he  shall  die  in  the  mean  time,  until  Henry 
fVarter,  the  second  son  of  the  said  Margaretta  fVarter^  shall  arrive  at  that  age; 
and  if  the  said  Henry  Warter  shall  die  in  the  mean  time,  until  the  daughter  of 
the  said  Margaretta  fFarter  shall  arrive  to  that  age;  to,  for,  and  upon  such 
uses,  trusts,  intents,  and  purposes  as  hereinafter  declared  touching  and  concern- 
ing the  same,  that  they  the  said  trustees,  and  the  survivor  of  them,  his  heirs  and 
assigns,  do  and  shall,  in  the  first  place,  as  soon  as  conveniently  may  be  after 
way  decease,  raise  out  of  the  rents  and  profits  of  the  premises,  or  by  sale  or 
mortgage  thereof,  or  of  a  competent  part  thereof,  money  sufficient  to  pay  and 
satisfy  my  just  debts,  funeral  expenses,  and  all  costs  and  charges  incurred  by 
diera  in  executing  the  will,  and  legacies  of  100/.  to  each  of  them;  and  upon 
trust  that  they  the  trustees  shall  raise  out  of  the  rents  and  profits  of  the  said 
prenmes,  or  by  sale  or  mortgage  thereof*  the  sum  of  2000/.,  together  with  all 
costs  and  ehams  attending  the  raising  of  the  same,  and  to  pay  uie  same  to  the 
said  Henry  Warter^  the  younger  son  of  my  sister  Margaretta  fFarter,  as  soon 
mj^A-^  as  he  attains  the  age  of  twenty-one  years;  and  if  my  said  'sister  shall 

-^  happen  to  haTe  more  than  one  younger  child,  that  then  in  such  case  I 
direct  my  said  trustees  to  raise  out  of  the  rents,  issues,  and  profits  of  the  prem- 
ises, the  full  sum  of  3000/.,  and  pay  the  same  to  and  amongst  such  younger 
children,  share  and  share  dike,  as  soon  as  they  shall  severally  attain  their 
respective  ages  of  twenty-one  years ;  and  I  do  hereby  charge  all  and  every  the 
•aid  hereditaments  and  premises  to  and  with  the  payment  of  the  same;  and  upon 
further  trust  that  they  the  said  trustees,  and  the  survivor  of  thenu  his  heirs  and 
asswns,  shall  pay  and  apply  a  proper  sum  of  money,  arising  from  the  rents  and 
profits  of  the  premises,  for  the  mamtenanoe  and  education  of  my  nephew  John 
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fVattet  till  he  shall  arrive  to  the  age  of  twenty-one  years ;  and  when  he  the 
said  John  Water  shall  attain  that  age,  then  upon  and  in  trust  to  pay  him  the  residue 
of  the  rents,  issues,  and  profits  of  the  premises,  if  any  should  remain  in  their  hands 
after  payment  of  my  debts,  funeral  expenses,  and  the  sum  of  2000/.  or  3000/., 
as  the  case  may  happen  ;  and  if  John  Warier  shall  happen  to  die  before  he 
attains  the  age  of  twenty-one  years,  then  and  in  such  case  I  direct  my  said  trus- 
tees, and  the  survivor  of  them,  his  heirs  and  assigns,  to  pay  and  apply  a  suffi- 
cient sum  of  the  money  arising  from  the  rents  and  profits  of  tlie  said  premises 
for  the  maintenance  and  education  of  my  nephew  Henry  Warter  till  he  shall 
attain  the  age  of  twenty-one  years ;  and  when  Henry  Warter  should  arrive  at 
that  age,  then  up6n  trust  to  pay  him  the  rest  and  residue  of  the  rents,  issues, 
and  profits  of  the  said  premises,  if  any  shall  remain  in  their  hands  after  pay- 
ment and  satisfaction  of  my  just  debts,  and  the  money  intended  for  my  sister's 
younger  'children  as  aforesaid;  and  in  the  mean  time  to  place  out  r«»25 
the  money  arising  from  the  rents  and  profits  of  the  said  premises  at  ^ 
interest  for  their  benefit  and  advantage ;  and  when  and  as  soon  as  the  said  Jokn 
Warter  shall  attain  the  age  of  twenty-one  years,  or  in  case  of  his  death,  when 
and  as  soon  as  the  said  Menrv  Warter  shall  arrive  at  that  age,  or  in  case  of  his 
death,  when  and  as  soon  as  the  daughter  of  the  said  Margaretta  Warter  shall 
arrive  at  the  age  of  twenty-one  years,  I  give  and  devise  my  said  other  mes- 
suages, lands,  £c.,  with  their  respective  appurtenances,  subject  as  aforesaid  to 
the  said  trustees,  their  heirs  and  assigns,  to,  for,  and  upon  such  uses,  intents, 
and  purposes  as  hereinafter  declared  concerning  the  same ;  that  is  to  say,  to  the 
use  of  my  said  nephew  John  Warter^  his  heirs  and  assigns,  for  his  life,  without 
impeachment  of  waste ;  and  from  and  immediately  after  the  determination  of 
that  estate,  to  the  use  of  the  said  trustees,  their  heirs  and  assigns,  for  and  during 
the  life  of  the  said  John  Warter^  in  trust  only  to  preserve  ccmtingent  uses  and 
estates  from  being  barred  or  destroyed,  and  for  that  purpose  to  make  entries, 
d^. ;  yet,  nevertheless,  in  trust  to  permit  the  said  John  Warter  and  his  assigns 
to  take  the  rents  and  profits  thereof  to  his  and  their  own  use  and  benefit  during 
his  life,  and  from  and  immediately  after  the  decease  of  the  said  John  Warter^ 
to  the  use  of  the  first,  second,  third,  and  all  and  every  other  son  and  sous  of  the 
body  of  the  said  John  Warter ^  lawfully  issuing,  severally,  successively,  and  in 
remainder  as  they  and  every  of  them  shall  he  in  priority  of  birth  and  seniority 
of  age,  and  of  the  several  and  respective  heirs  male  of  his  and  their  respective 
body  and  bodies  lawfully  issuing,  tlie  elder  of  such  son  *and  sons,  and  rMOA 
the  heirs  male  of  his  body  issuing,  being  always  to  be  preferred  and  to  ^ 
take  before  the  younger  of  them,  and  the  heirs  male  of  his  and  their  body  and 
bodies  issuing;  and  in  default  of  such  issue,  to  the  use  of  the  first,  second,  third, 
and  aU  and  every  other  daughter  and  daughters  of  the  body  of  the  said  John 
Warter  lawfully  issuing,  severally,  successively,  and  in  remainder,  one  after 
another,  in  like  manner  as  to  the  sons ;  and  idt  default  of  such  issue,  to  the  use 
of  my  nephew  Henry  Warter^  the  second  son  of  the  said  Margaretta  Warter^ 
and  his  assigns  for  Gfe,  without  impeachment  of  waste,  and  from  and  immedi- 
ately after  me  determination  of  that  estate,  to  the  use  of  said  trustees,  theit 
heirs  and  assigns,  for  and  during  the  life  of  the  said  Henry  Warter^  in  trust 
only  to  preserve  contingent  uses  and  estates  from  being  barred  or  destroyed ; 
and  from  and  after  the  decease  of  the  said  Henry  Warter^  to  the  use  of  my 
sons  and  daughters  in  like  manner  as  to  the  sons  and  daughters  of  John  War- 
ter; and  in  default  of  such  issue,  to  the  use  of  my  niece,  Uie  last-bom  child  of 
my  sister  Margaretta  Warter^  who  was  born  in  Augtutt  last,  and  her  assigns, 
for  life,  without  impeachment  of  waste,  and  after  her  decease  to  the  use  of  her 
sons  and  daughters,  in  like  manner  as  to  the  sons  and  daughters  of  John  and 
Henry  Warter;  and  in  default  of  such  issue,  to  the  use  of  my  sister  the  said 
Margaretta  Warter^  her  heirs  and  assigns  for  ever,  and  to  and  for  no  other  use. 
intent,  or  purpose  whatsoever.  There  then  followed  a  proviso,  by  which  every 
3rson  bcMSoming  entided  to  his  estates  was  directed  to  take  u{N>n  himself  the 
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name  of  Meredith^  and  to  make  Pentrdfychan  HM  his  common  place  of  resi* 
^m^^-y  dence;  and  the  will  was  to  be  void  with  ^respect  to  any  person  refusing 
-^  to  do  either  of  those  things. 

The  testator  died  on  the  7th  ^prilj  1802,  and  his  will  was  proved  by  his 
executors  on  the  21st  Junt^  1802,  in  the  Consistory  Court  of  St.  Asaph. 
Joitpk  WaHtf^  Margarttta  his  wife,  John  Richard  Meredith  Warter,  (in  the 
will  called  John  Warier)  their  eldest  son,  Henry  Warter  their  second  son, 
Margaretta  Mary  Elizaoeth  Warter  their  daughter,  all  survived  the  testator. 
Broumlow  Yorke^  Riehard  Uoyd^  and  John  Hutchinson^  all  survived  the 
testator;  but  B.  Forke  and  R.  Lloyd  are  both  since  dead,  and  the  said 
/.  Hutchinson  is  now  the  only  surviving  devisee  of  the  testator's  said  real 
estates. 

John  Riehard  Meredith  Warter^  on  or  about  the  0th  AprU^  1817,  de- 
parted this  life  without  having  attained  his  age  of  twenty-one  years,  leaving 
Margaretta  EKzabeth  MeredUh  Warter^  his  daughter  and  only  child  and 
heir-at-law,  him  surviving;  and  letters  of  administration  of  the  estate  and  effects 
of  the  said  John  Richard  Meredith  Warter  have,  since  his  death,  been  granted 
to  Jane  Warter,  who  is  now  his  legal  personal  representative. 

The  said  Henry  Warter,  named  in  the  will  of  tne  testator,  attained  his  age  of 
twenty-one  years  on  the  10th  of  November,  1821. 

The  questions  for  the  opinion  of  the  court  were : 

First,  Whether  B.  Torke,  R.  Lloyd,  and  J.  Hutchinson  took  any,  and 
what  estate,  in  the  estates  devised  to  them  by  the  will  of  the  testator, 
Thomas  Meredith^ 

Secondly,  Whether,  upon  the  testator's  death,  John  Richard  Meredith  Warter 
took  any,  and  what  estate,  in  the  said  devised  estates  and  premises? 
»-2g^       •Thirdly,  Whether  Margaretta  Elizabeth  Meredith   Warter  the 
-*  infant,  took  any,  and  what  estate,  in  the  said  devised  estates  and  pre- 
mises; and  if  any,  at  what  period? 

Fourthly,  Whether  upon  the  said  testator's  death,  or  upon  the  death  of  the 
said  John  Richard  Meredith  Warter,  under  the  age  of  twenty-one,  the  said 
Henry  Warter  took  any,  and  what  estate,  in  the  said  devised  estates  and 
premises  ? 

FiAhly,  In  case  the  Court  should  be  of  opinion  that  the  said  B.  Vorke, 
R.  Uoyd,  and  /•  Hutchinson,  took  the  fee  in  the  said  devised  estates,  in  which 
case  the  second,  third,  and  fourth  questions,  as  above  stated,  will  not  call  for  any 
answer,  then  assuming,  for  the  sake  of  the  question,  that  a  chattel  interest  only 
passed  to  the  said  S.  Yorke,  R.  Lloyd,  and  /.  Hutchinson,  what  estates  or 
interests  severally  did  the  several  persons  take  who  are  named  in  the  second, 
third,  and  fourth  questions  ? 

This  case  was  argued  at  the  sittings  after  last  Hilary  term,  and  it  having  been 
previously  intimated  that  it  involved  a  question  of  some  difficulty,  the  Lord 
Chief  Justice  attended  on  the  day  when  it  was  argued. 

Preston.  The  trustees  took  in  the  first  instance  a  determinable  fee,  and, 
consequently,  the  subsequent  gift  to  them  to  uses  was  a  gift  to  arise  on  the 
event  that  Uie  fee  previously  given  should  determine.  It  would  determine  if 
John  attained  twenty-one,  but  if  John  died  uhder  twenty-one,  then  if  Henry 
should  attain  twenty-one;  and  if  Henry  should  die  under  twenty-one,  then  if 
Margaretta  should  attain  twenty-one.  In  case  the  trustees  took  a  determinable 
_^a-i  ^^^9  ^^  consequence  is  *that  all  the  subsequent  limitations  were  to 
-^  operate,  and  would  arise  by  executory  devise.  No  gift  whatever  of  the 
fee  would  have  taken  effect  under  the  will,  in  case  all  these  three  persons  had 
died  under  twen^-one.  It  is  clear  that  the  trustees  were  not  to  take  the  entire 
fee  simple,  at  all  events,  but  for  a  limited  purpose  only,  determinable  when 
John  should  attain  twenty-one,  or  Henry  should  attain  twenty  one,  or 
Margaretta  should  attain  twenty-one ;  when  any  one  of  these  three  persons 
should  attain  twenty-one  the  devise  to  uses  was  to  arise.    The  intention  is 
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simplet  though  ineoriectly  or  inadequatalj  expressed.  The  object  of  die  tes- 
tator was  to  provide  trustees  for  infants  who  were  the  objects  of  his  bounty 
during  their  minority.  Besides,  if  John  had  attuned  twenty-onct  in  that  very 
moment  the  estate  of  the  trustees  would  have  ceased,  and  the  ulterior  limitations 
contained  in  the  will  for  the  objects  of  the  testator's  bounty  would  have  vested; 
and  then  the  trustees  would  have  become  trustees  for  his  life,  for  supporting 
contingent  remainders,  expectant  on  his  death,  and  not  trustees  of  a  fee.  It  is 
incompatible  with  their  having  the  fee  simple  that,  by  the  subsequent  parts  of 
the  wUl,  they  should  be  trustees  for  the  life  oiJohn^  of  Henry ^  and  Margareita 
respectively.  It  is  a  necessary  consequence,  therefore,  that  they  must  have 
taken  a  determinable  fee  or  other  limited  interest  only. 

Secondly.  The  trustees  took  a  determinable  fee  and  not  a  chattel  interest. 
The  gift  is  to  them  and  their  heirs  until  John  should  attain  twenty-one,  and  in 
case  he  should  die  under  twenty-one,  tlien  until  Henry  should  attain  twenty-one, 
and  so  on.  Now  a  gift  to  trustees  and  their  heirs  until  a  person  shall  attain 
twenty-one  may  be  a  determinable  fee,  and  there  is  not  in  this  case  *any  r^^i*^ 
reason  why  it  should  be  construed  to  give  a  chattel  interest.  Indeed,  L^^*^ 
there  is  one  cogent  reason  why  the  trustees  should  take  a  determinable  fee 
rather  than  a  chattel  interest.  If  they  take  a  chattel  interest,  then  on  their  death 
their  executors  would  become  trustees.  The  testator,  however,  has  given  the 
estate  to  the  trustees  and  their  Aetrs.  The  effect  of  a  construction  which  would 
give  tlie  trustees  a  chattel  interest  would  be  to  change  the  character  of  the  suc- 
ceeding trustees  from  heirs  to  executors  It  is,  by  the  rule  of  law,  impossible 
that  the  trustees  should  have  an  estate  to  them  and  their  heire  during  a  minorityt 
unless  that  estate  be  for  life  or  in  fee.  It  must  be  an  estate  in  fee,  unless  it  be  dear 
that  it  is  determinable  at  all  events  by  death.  A  gift  to  ^,  and  his  heirs,  until  B» 
shall  attain  twenty-one,  is  an  estate  in  fee,  to  become  absolute  if  B.  dies  under 
iwenty-one;  while  if  it  is  to  be  clearly  collected  firom  the  words  of  the  gifl,  that 
die  interest  is  to  cease,  as  well  by  death  as  by  minority,  then  there  is  an  estate  for 
(ife.  7\aeey  v.  Letkulier^  8  Atk.  774.  AnM.  204,  is  an  authority  to  show  that 
the  gift  to  the  trustees  is  in  this  case  a  determinable  fee.  That  case  has  not  been 
correctly  represented  by  Feame^  Coniing,  Bern.  225,  6th  edit;  for  no* remain- 
der, after  a  determinable  fee,  though  given  for  a  particular  purpose,  can  be 
vested.  And,  indeed,  the  report  of  that  case  by  Jiti.  shows  that  Uie  limitation 
over  vested  only  after  the  prior  interest  had  been  defeated  or  determined. 
Thus  Traeey  v.  Leihulier  is  not,  as  generally  supposed,  an  anomaly  or  a  de- 
parture from  principle,  but  consistent  widi  the  feels  and  events ;  and  the  doctrine 
of  the  court  was  applied  only  to  the  limitation  over  after  the  event  had  hap- 
pened; *and  it  is  consistent  with  principle  that  the  ulterior  gift  should  rt^oi 
have  conferred  a  contingent  interest  whUe  the  determinable  one  contin-  '- 
ued,  and  a  vested  fee  after  the  determinable  fee  had  ceased.  In  the  case  of 
Wright  V.  Feareofij  AnM.  358,  Lord  Hardwicke  declared,  tliat  a  gift  to 
trustees  am/  their  heira  could  not  be  a  chattel  interest,  because,  in  the  event  of 
the  death  of  the  trustees,  their  executors,  instead  of  the  heirs,  would  be  the 
trustees,  which  was  contrary  to  the  express  intention  of  the  testator. 

By  the  terms  of  the  will  the  estate  to  serve  the  uses  was  to  arise,  first,  when 
Jofui  Warier  should  attain  twenty-one.  He  has  not  attained  twenty-one. 
That  event,  therefore,  has  failed.  Secondly,  it  was  to  arise  when  Henry 
Warter  should  attain  twenty-one,  and  that  event  has  happened.  The  case  of 
GoodlitU  V.  Whitby^  1  Burr.  228,  is  not  applicable  to  the  case  before  the 
Court  That  case  and  other  cases  of  the  like  nature  establish  the  general  princi* 
pie,  that  a  gift  during  minority,  with  remainder  to  arise  at  the  end  of  that  period, 
and  when  the  prior  gift  is  to  determine  as  well  by  death  as  by  minority,  confers 
a  vested  remainder.  Here  the  estate  of  the  trustees  was  not  to  determine  by 
the  death  of  John  Warter  under  twenty-one,  for  if  he  died  under  twenty-one, 
the  estate  was  to  continue  till  Henry  attained  twenty-one,  and  if  Henry  died 
under  twenty-one,  it  was  to  continue  until  Margaretta  attained  twenty«one. 
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That  peculiarity  distinguishes  this  case  from  all  fonner  cases  on  the  subject. 
John  Warier^  therefore,  did  not  take  a  vested  remainder;  he  could  not  have  any 
*7321  ^^^^^  interest  before  the  trustees  took  a  seisin  to  *supply  the  uses,  and 
^  they  were  not  to  take  such  seisin  in  the  lifetime  of  Jokn^  while  he  was 
under  twenty-one.  They  must  have  had  the  legal  fee  as  devisees  to  uses  before 
the  uses  could  be  executed  by  the  statute.  Even  if  John  had  died  under 
twenty-onct  without  leaviiv  issue,  Henry  could  not  have  been  in  possession  for 
his  life,  by  virtue  of  the  ffirai  in  this  will,  while  he  was  a  minor,  because,  from  a* 
preceding  part  of  tlie  wiU,  the  intention  of  the  testator  is  clear  both  by  the  lan- 

Cage  he  has  used  and  the  purpose  he  has  declared,  that  the  estate  which  he 
d  previously  given  to  the  trustees  and  their  heirs,  wUU^  iic*  should,  notwith- 
standing John*$  death  in  his  minority,  continue,  for  the  purposes  expressed 
with  respect  to  Henry^  and  as  a  fund  for  the  payment  of  debts  and  legacies : 
and  it  is  a  circumstance  in  fiivor  of  the  aigument  that  the  gifts  were  contingent, 
that  the  estate  of  the  daughter  must  have  been  suspended  until  twenty-one,  for 
the  intermediate  rents  are  not  given  to  her. 

There  is  nothing  in  the  will  to  show  that  in  the  event  of  John  Warter*8 
having  a  son  or  dauighter,  the  fee  to  serve  the  uses  should  arise  for  the  benedt 
of  the  son  or  daughter.  This  was  a  question  in  the  case,  and  material,  because, 
although  a  daughter  was  bom  and  survived  the  father,  and  is  now  dead,t  still,  if 
she  had  a  vested  interest,  the  rents  and  profits  would  for  her  time  belong  to  her 
penonal  representatives ;  however,  John  did  not  take  any  estate,  because  he 
died  under  twenty-one,  and  the  daughter  did  not  take  any  estate,  because  her 
father  died  under  that  age.  Now,  although  the  words  of  the  will,  as  they 
"7331  ''^l^  ^®  seisin  of  the  trustees  for  the  time  at  which  the  seisin  was 
^  to  arise,  may,  of  themselves,  be  sufficient  to  give  the  daughter  a  vested 
interest,  yet  it  appears  from  the  context  and  plan  of  the  will,  that  it  was  the 
intention  of  the  tes)ator  that  she  should  not  have  such  vested  interest  on  the 
death  of  her  fiither  John  before  he  attained  the  age  of  twenty-one.  The  tes- 
tator was  making  a  provision  for  John^  and  for  his  maintenance,  and  for  the 
accumulations.  The  intention  was,  that  i(John  died  under  twenty-one,  Henry 
should,  while  under  twenty-one,  be  enUtied  to  the  rents  and  profits  for  his 
maintenance,  and  to  the  accumulations,  he  being  also  a  legatee  of  those  accumu- 
lations in  the  event  of  John^e  attaining  twenty-one.  Taking  these  two  clauses 
together,  and  comparing  them  with  that  gifl  to  the  trustees  under  which  the 
uses  are  to  arise,  the  intention  of  the  testator  is  manifest,  that  all  the  interest 
intended  for  John  and  his  family  should  cease  from  the  moment  at  which  he 
died  under  twenty-one.  If  that  were  not  the  plan  of  the  testator,  this  conse- 
quence would  follow.  The  existence  of  a  daughter  of  John  would  have  ex- 
duded  Henry  firom  a  right  to  maintenance,  and  from  the  benefit  of  the  accumu- 
lations, and  still  the  daughter  would  not  have  been  entided  to  them.  She  could 
not  take  them  because  the  seisin  of  the  devisees  to  serve  the  uses  was  not  to 
arise  until  Henry  attained  twenty-one,  and  oonseqoendy  there  must,  in  the 
mean  time,  have  been  a  suspension  of  ownership.  The  testator  must  have 
intended,  that  if  John  died  under  twenty-one,  Henry  should,  from  the  moment 
of  his  dettth,  become  entitled  to  the  rents,  and  if  Henry  died  under  twenty-one, 
that  Margareita  should  become  entitled  to  these  rents,  and  that  the  estate  for  life 
*7341  '^^^  ^^^  ^^y  *^^  twenty-one.  Although  this  may  be  an  improbable 
-*  intention,  inasmuch  as  if  John  had  attained  twenty-one,  his  first  and 
other  sons  were  to  take  successively  in  tail  male,  with  remainder  to  the 
daughters  in  tail  male,  still  it  is  the  only  intention  to  be  collected  from  the 
lan^iage  of  the  will.  There  is  not  any  expression  in  the  will  from  which  it 
can  be  collected,  that  a  son  or  daughter  of  John  should  take  in  case  John 
died  under  twenty-one ;  but  there  is  an  express  provision,  that  Henry  should 
take  the  rents,  and  oonsequendy  have  the  rignts  of  himself  ana  family 

tit  was  ■fated  by  ooanasl  that/.  IF.  %  daughter  had  died  pending  the  soit. 
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accelerated  as  soon  as  John  died  nnder  twenty-one.  Therefore,  as  Ifae 
slaughter  would  not  have  taken  any  benefit  while  Henry  was  under  twenty- 
sne  if  John  had  died  under  twenty  one,  it  follows  from  the  context  and  plan 
of  the  will,  that  the  daughter  was  excluded  by  her  ikther*8  death  under  twenty- 
one,  otherwise  this  absurdity  would  follow;  the  daughter's  right  would  depend 
entirely  on  the  contingency  of  Henty^z  attaining  twenty-one,  and  that  contin- 
gency was  to  be  for  his  ndTantage,  for  he  was  then  to  become  the  owner:  as 
•the  event  has  happened,  his  attaining  twenty  one  would,  by  a  different  con* 
stniction  of  the  will,  have  the  effect  of  completing,  not  of  excluding  her  title. 
If  this  had  been  a  gift  to  John  and  his  heirs,  determinable  on  JoktCu  death 
tinder  twenty-one,  it  is  quite  clear  that  John  and  all  his  descendants  would,  by 
his  death  under  twenty-one,  have  been  excluded;  and  the  object  of  the  gift 
might  be  to  exclude  the  issue  of  those  who  should  marry  under  twenty-one» 
and  the  language  of  the  will  corresponds  with  and  may  effectuate  dial 
intention. 

Assuming  that  the  trustees  took  only  a  chattel  interest  distinct  from  a  seisin 
to  serve  the  uses,  then  as  John  died  under  twenty^one,  they  never  took  an 
*estate  for  his  life,  and  his  daughter  never  took  any  vested  interest,  and  r%m^K 
Henry ^  in  the  events  which  have  happened,  has  taken  an  estate  for  his  ^ 
life.  If  the  trustees  took  in  the  first  instance  an  absolute  legal' fee,  the  conse- 
quence would  be,  that  the  beneficial  devisees  would  have  mere  equitable 
interests ;  but  if  the  trustees  took  only  a  chattel  interest,  then  the  legal  fee  wouM 
only  supply  a  seisin  to  the  uses  wiien  either  of  the  three  persons  attained 
twenty-one.  It  is  quite  clear,  that  by  the  intention  the  chattel  interest  wsa 
to  continue  distinct,  and  for  a  distinct  purpose,  via.  for  the  purpose  of  main- 
tenance, paying  the  debts,  and  raising  the  portions.  There  is  not  any  intention 
that  the  fee  of  the  trustees  should  arise  until  John  or  Henry^  or  the  daughter, 
should  attain  twenty-one.  This  is  evident  from  the  conti^t  of  the  will.  Had 
the  gift  been  to  the  trustees  and  their  heirs,  for  certain  purposes  confined  to 
John  alone,  then  it  may  be  conceded,  that  under  such  a  gift  to,  trustees  during 
minority,  and  afterwards  to  ^em  in  fee  on  his  attaining  twenty-one,  the  fee 
would,  on  the  authority  of  BrooMtoffCn  case,  8  J?q9. 19,  and  Chodiitit  v.  fPhUhy^ 
1  Burr  228,  have  been  a  vested  interest.  But  that  is  not  the  nature  of  this  gift, 
because  John* 9  estate  is  only  to  arise  on  one  of  three  events,  and  not  at  aii  events. 
Every  vested  remainder  is  an  estate  which  exists  at  aH  events,  but  an  estate  to 
arise  on  one  of  three  events,  is  not  an  estate  to  exist  at  all  events.  [BayUy^  J. 
Supposing  the  limitation  had  been  to  the  trustees  until  John  shoul<i  attain 
twenty-one ;  and  on  John*8  attaining  twenty-one,  then  to  him,  with  remainder  to 
his  first  and  other  sons,  with  remainder  to  his  daughter  in  tail  ^general,  r^m^ 
and  John  had  died  under  twenty-one?]  John  would  have  had  a  ^ 
vested  remainder,  but  if  it  could  be  shown  that  Henry  was  to  interpose, 
and  he  was  to  take  in  case  John  died  under  twenty-one,  then  the*  scame 
difiiculhr  as  exists  in  this  case  would  arise.  [J9ay/ey,  J.  Suppose  the 
gift  had  been  to  trustees  till  John  had  attained  twenty-one,  and  on  Jahn*s 
attaining  twenty-one,  then  to  him  for  life,  with  remainder  to  his  first  and  other 
sons,  but  if  John  died  wider  Iwenty^one,  lAien  to  trustees  until  Henry  should 
attain  twenty-one,  then  to  the  first  and  other  sons  of  Henry  in  tail  male?] 
That  would  be  a  contingent  interest.  A  gift  during  minority  is  a  gift  which  is 
to  determine  at  all  events  by  death,  and  a  gift  over,  on  the  determination  of  that 
estate,  must  be  a  vested  remainder;  but  if  any  other  event  is  connected  with 
that  circumstance,  so  that  the  ownership  may  be  suspended,  the  interest  is  not 
a  vested  remainder,  because  there  may  be  an  interval,  during  which  there  may 
not  be  any  ownership,  while,  if  the  estate  or  interest  be  vest^,  no  such  interval 
can  exist 

Hodgson,  contra,  made  two  points.  First,  the  trustees  took  an  estate  in  fee 
simple,  or  a  power  to  sell  or  to  mortgage  the  fee  simple,  or  at  least  to  chaige 
any  portion  of  that  fee  simi4e  for  the  purpose  of  executmg  any  of  the  trusts 
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npoMd  in  them.  Secondly,  if  they  did  not  take  the  fee  they  took  a  particular 
estate,  capable  of  being  the  foundation  of  a  remainder,  and  not  a  fee  determina- 
ble upon  a  particular  event. 

The  testator,  in  the  first  instance,  directs  his  funeral  expenses  and  debts  to 
be  paid  by  the  trustees  and  executors ;  and  for  that  purpose  he  charges  his  real 
*7371  ^^^*  ^^^  although  a  mere  chaige  miglit  secure  the  payment  of  *the 
-^  debts,  it  would  not  do  so  by  the  agency  of  the  trustees  which  is  the 
dedared  intention  of  the  testator.  Therefore,  in  order  to  raise  money  for  the 
p^ment  of  debts,  the  trustees  must  have  taken  the  legal  fee.  If  they  did  not 
take  the  fee,  they  only  took  an  estate  determinable  upon  a  minor's  attaining  his 
lull  age,  which  would  not  be  an  estate  upon  which  money  could  be  raised  by 
mortgage,  which  is  the  particular  mode  pointed  out  by  the  testator.  The  testa- 
tor next  proeeeds  lo  devise  his  estates  to  the  trustees,  their  heirs  and  assigns,  to 
the  uses,  upon  the  trasls,  and  for  the  purposes  thereinafter  mentioned.  The  trus- 
tees, therefore,  were  to  take  the  fee  for  the  purpose  of  executing  the  trusts,  as 
well  as  serving  ^e  uses  afterwards  created.  Then,  after  giving  two  annuities, 
be  devises  his  estates  to  the  trustees  until  John  fVartet  should  attain  the  age 
of  twenty-one  years ;  and  if  he  should  die  in  the  meantime,  until  Henry  fVarter 
should  attain  twenty-one;  or  if  he  should  die  in  the  meantime,  until  Mar* 
gttreiia  fVarttr  should  attain  twenty-one;  upon  trust,  that  they  should 
raise,  out  of  the  rents  and  profits  of  the  estate,  or  by  the  sale  or  mortgage  there- 
of, money  sufficient  to  pay  debts  and  funeral  expenses.  They  are  further 
directed  to  raise,  by  sale  or  mortgage  out  of  the  estate,  two  legacies  of  100/. 
to  the  executors;  another  of  2000£  to  Henrv  Warter;  and  in  the  event  of  the 
testator's  sister  having  other  children,  3000/!  In  order  to  enable  them  to  raise 
these  charges,  they  must  have  taken  the  fee.  The  case  of  Doe  v.  Simpson^ 
S  JSoMtj  162,  is  distinguishable  from  the  present  case,  because  there  the  trustees 
had  not  the  power  to  raise  money  by  sale  or  mortgage. 
•^381  'Secondly,  assuming  that  the  trustees  did  not  take  a  fee  simple,  they 
-^  took  a  particular  estate,  and  then  John  Warter  took  a  vested  estate  in 
remainder.  In  BoroBton^t  case,  3  Co.  19,  the  testator  devised  his  lands  to  A. 
and  his  wife  for  eight  years,  and  afler  that  term,  to  remain  in  the  testator's  exe- 
cutors, until  such  time  as  H.  should  accomplish  his  age  of  twenty-one  years, 
and  when  H.  should  come  to  that  age,  then  the  testator  willed  that  H.  was  to 
enjoy  the  lands  to  him  and  his  heirs  forever.  It  was  held,  that  H,  took  a 
vested  remainder,  expectant  on  the  particular  estates  to  A,  and  his  wife  and  to 
dm  executors,  and  that  estate  was  held  to  be  a  chattel  interest,  determinable 
either  when  H.  attained  twenty-one  years,  or  when  he  died  under  twenty-one 
years,  which  event  happened.  In  ManajfUld  v.  Dugard^  Eg,  Ca.  Abr.  195, 
there  was  a  devise  to  die  testator's  wife  till  his  son  should  attain  twenty-one 
years,  and  when  he  should  attain  that  age,  then  to  the  son  and  his  heirs.  The 
son  died  at  the  age  of  thirteen  years ;  and  it  was  held  by  Lord  Hardmcke  that 
the  wife's  estate  determined  upon  his  decease,  and  that  die  remainder  vested  in 
the  son  on  the  testator's  death,  and  did  not  expect  the  contingency  of  his  attain- 
ing twenty-one.  The  decision  was,  that  the  particular  estate  determined  on  the 
drath  of  the  son  under  twenty-one,  and,  therefore,  that  that  estate  was  a  chattel 
interest  [^m/ey,  J.  Doe  v.  Underdoum,  Wiilea,  293.,  is  also  in  point.1 
OoodlUle  V.  frhiiby,  1  Burr.  222,  and  Doe  v.  Lea,  3  71  i?.  41,  are  authon- 
ties  to  the  same  effect,  only  with  one  difference,  very  material  to  this  case.  In 
the  two  latter  cases  the  devise  was  to  trustees  and  their  heirs ;  and  yet  it  was 

*7301  ^  ^^^  ^^^  ^'^^  ^"^^  ^  chattel  'interest  In  Stanley  v.  Stanley^ 
-^16  Ve9.  491,  also  the  devise  was  to  trustees  and  their  heirs,  in  trus^  to 
receive  the  rents  until  A.  should  attain  twenty-one,  and  immediately  afler  he 
should  attain  twenty-one,  to  convey  to  the  use  of  A.  for  life ;  aind  from  and 
afler  the  determination  of  that  estate,  by  forfeiture  or  otherwise,  in  his  lifetime, 
lo  trustees  and  their  heirs  during  his  life,  upon  trust  to  preserve  the  contingent 
>;  and  afier  his  decease  to  &e  use  of  his  first  and  other  sons  in  tail  male. 
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and  for  de&ult  of  nieb  ksoo,  or  m  case  of  the  death  of  Jl,  before  twenty-one^ 
upon  a  similar  trust  to  other  persons.  Sir  ff,  Grani  held  that  w9,  took  a  vested 
remainder  for  life,  and  that  the  trustees  took  an  estate  for  bo  many  years  as  bis 
minority  might  last.  That  case  also  is  an  authority  to  shew  that  the  estate  of 
the  trustees  may  be  a  chattel  interest,  although  it  be  limited  to  them  and  their 
heirs,  and  that  the  subsequent  remainder  is  vested.  In  aU  these  cases  an  estate 
has  been  given  to  fill  up  the  measure  of  time,  until  the  devisee  beneficially  inte- 
rested should  attain  the  age  of  twenty-one  years,  and  yet  it  has  been  held  thai 
the  attainment  of  that  age  was  no  condition  precedent,  but  merely  denoted  the 
time  when  the  former  estate  was  to  determine,  and  the  remainder  was  to  vest 
in  possession.  In  Bramfidd  v.  Crotodeff  I  Bos.  ^  Ful,  N^B^ZlS^ihe  tes- 
tator devised  aU  his  real  estate  to  his  wife  for  life;  and  after  her  decease,  unto 
Ji,  B,f  his  heirs  and  assigns  for  ever.  AAerwards,  by  a  codicil,  be  sevoked  th« 
devise  to  wf.  B.^  and  gave  him  instead  his  estate  during  his  natural  life,  in  ease 
he  survived  the  testator's  wife.  And  at  the  decease  of  his  wife,  or  of  i^.  ^.,  ov 
of  the  longest  liver  of  them,  he  gave  all  his  real  estate  to  C*  J)^  if  he,  C  D^ 
should  live  to  attain  the  age  of  twenty-one  years;  but  *in  case  he  died  r«i»^|| 
before  he  attained  that  age,  and  his  brother  JS,  F.  should  survive  him,  he  ^ 

gave  his  real  estate  to  £.  i^.  if  he  lived  to  attain  the  age  of  twenW-one  years, 
ut  not  otherwise.  The  testator's  wife  and  Jl»  B,  died  while  C  //.  was  under 
the  age  of  twenty-one,  and  it  was  held  that  C  /)•  took  a  vested  estate  in  fee 
simple,  determinable  upon  the  contingency  of  his  dying  under  the  age  of  twenty- 
one  years.  This  case  is  an  authority  to  show,  that  even  where  the  contingency 
cannot  be  referred  to  the  determination  of  a  preceding  estate,  as,  an  estate  given 
to  A,  in  case  he  should  attain  twenty-one,  without  reference  to  any  prior  estate, 
is  not  given  on  a  precedent  condition.  The  inclination  of  the  court  in  all  these 
cases  has  been  strong  to  vest  the  estate  in  the  object  of  the  testators's  bounty. 
Now,  that  the  intention  of  the  testator  was  to  vest  the  estate  in  John  PFanervt 
very  apparent  upon  this  will.  For  this  purpose  we  must  look  to  the  subse- 
quent part  of  the  will,  apparendy  the  most  important  in  the  testator's  mind,  in 
which  he  disposes  of  the  estate  subject  to  the  purposes  for  which  he  has  created 
the  previous  trust.  That  clause  is,  **and  when  and  as  soon  as  the  said  John 
Warier  shall  attain  the  age  of  twenty-one  years,  or  in  case  of  his  death,  when  and 
as  soon  as  the  said  Henry  Warter  shall  arrive  at  that  age,  or  in  case  of  his  death, 
when  and  as  soon  my  niece  Margareiia  Warter  shall  arrive  at  the  age  of  wenty- 
one  years,  I  give  and  devise  my  said  lands,  subject  as  aforesaid  to  the  said  trus- 
tees, their  heirs  and  assigns,  to  the  use  and  behoof  of  my  nephew.  John 
fVarter^  and  his  assigns,  for  the  term  of  his  natural  life."  Now,  if  this  clause  be 
taken  literally,  it  shows  clearly  that  it  was  the  intention  of  the  testator  to  vest  the 
estate  in  John  Warter,  The  attainment  of  twenty-one  by  Henry  Warter^  or  by 
*MaTgaretta^  was  an  event  entirely  unimportant  unless  John  had  died  r«iwj] 
under  twenty-one,  and  was  not  to  mark  the  determination  of  the  estate  ^ 
of  the  trustees  except  in  that  event,  and  yet  he  gives  John  a  life  estate  in  case 
either  of  the  other  parties  attained  twenty-one ;  and  if  it  should  be  held,  that 
because  John  died  under  twenty-one,  Henry's  estate  became  the  first  estate  in 
possession,  and  is  to  be  followed  immediately  by  the  remainders  to  Henry^s 
children;  tlie  consequence  will  be,  that  all  tlie  limitations  XoJohtCs  children 
(the  very  first  objects  of  the  testator's  consideration)  must  feil.  This  could  not 
be  the  intention ;  but  the  consequence  could  only  be  prevented  by  holding  (in 
the  construction  of  this  particular  clause)  that  the  testator  having  previously 
given  an  estate  to  the  trustees  during  a  time  or  term,  depending  on  several  con- 
tingencies, is,  in  this  clause,  doing  no  more  than  saying  what  was  to  be  done 
afler  the  determination  of  that  estate;  and  it  is  well  setded  by  the  cases  already 
cited,  that  tlie  adverbs  of  time,  **as,"  and  "when,"  and  "in  case,"  mean  no 
more  than,  from  and  after  the  determination  of  the  preceding  estate.  Much 
stress  has  been  laid  on  the  clause  by  which  the  testator  gives  a  maintenance  to 
John^  and  if  he  should  die  under  twen^-ooe,  to  Henry.    This  is  pressed  upcui 
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the  Court  as  materially  affecting  the  eonatniction  of  the  deriaea  to  both  brother  • 
But,  in  truth,  thia  ia  no  part  of  the  deviae  at  aU,  but  ia  merely  a  part  of  the 
deelaration  of  the  tniata  and  purpoaea  to  which  the  truateea  were  to  apply  the 
lenta  during  the  continuance  of  Uie  eatate  griven  to  them,  and  can  only  be  urged 
in  aiguing  on  the  deviae  aa  affording  an  inference.  But  aaanming  that  the  Court 
fhookl  hG^d,  that  thia  created  a  aubaequent  condition  which  would  defeat  the 
*7421  ^^^  ^^  John^  atiU  it  would  not  *defeat  the  eatate  of  the  issue. 

J  Letkulier  v.  TVacey,  8  Mk.  774.  ^mb.  204,  aa  it  haa  been  generally 
uideretood,  and  ia  stated  by  Feame^  ButL  Fearne^  S25,  (though  perhapa 
enroneoualytt)  ia  an  authority  for  thia.  For,  aa  that  ease  haa  hitherto  been 
oonaidered  (without  entering  into  the  error  imputed  to  Lord  Hardmckej^  of 
holding  that,  after  what  he  considered  to  be  a  determinable  fee,  there  might  be 
tetUd  limitations,)  it  haa  been  admitted  to  establish  the  proposition,  that  the 
operation  of  the  condition  which  related  to  Sir  Henry  NeUkorp^B  attaining  the 
*7431   ^  ^^  *twenty-one,  affected  only  his  estate,  without  defeating  or  im- 

^  peaching  those  estates  which  were  limited  to  his  issue,  and  afterwards 
to  the  LetkuHtrB  by  way  of  remainder  after  hia  death.  In  Stanley  v.  Stanley^ 
Sir  W.  Chrant  was  of  the  same  opinion,  that  a  aubaequent  condition  applying 
to  an  estate  for  Hfe  does  not  necessarily  defeat  the  subsequent  estate.  Here, 
too,  there  is  a  limitation  to  the  truateea  to  preaenre  contingent  remainders ;  so 
that  no  reaaon  can  be  assigned  why  the  estate  of  the  infant  daughter  should  not 
be  a  vested  estate,  even  if  the  estate  of  her  father  was  to  determine  on  the  con- 
dition ntbaeqiient,  or  not  to  arise  on  the  condition  preceding  of  hia  attaining 
twenty-one.  Besides,  here  the  court,  in  furtherance  of  the  general  intention, 
might  imply  the  words  **  without  issue.**  In  Jenkim  ▼.  Herriee^  4  Maddockf 
97j  there  was  a  devise  over  after  a  preceding  limitation,  in  case  the  devisee 
should  die  in  the  life-time  of  a  third  person:  and  the  Vice  Chancellor  held,  that 
in  that  case  they  might  imply  the  words  ^  without  issue,*'  it  being  the  general 
intention  of  the  testator  that  the  issue  of  that  person  should  take,  notwithstand- 
ing he  died  in  the  life-time  of  the  third  person.  That  case  was  decided  on  the 
authority  of  Spalding  y,  Spalding^  Cro.  Car,  185.  There  the  devise  was  to  the 
ddest  son  Jom,  and  to  the  heirs  of  his  body  after  the  death  of  the  testator's  wife, 
and  if  the  eldest  son  died  during  her  life,  then  his  son  WiUiam  was  to  be  the  heir. 
Other  lands  were  devised  to  his  son  ThomoB  and  the  heira  of  his  body,  and  if 
he  died  without  issue,  then  John  was  to  be  his  heir.  And  he  devised  other 
lands  to*  ffilHam  and  the  heira  of  his  body,  and  if  all  his  sons  died  without 
*7441   hci"  of  their  ^bodies,  then  his  lands  should  go  to  the  children  of  his 

•^  brother.  The  eldest  son  died,  leaving  a  aon,  in  the  life-time  of  the  tes- 
tator^a  wife,  and  WiUiam  entered  upon  the  son  of  John.    It  was  held  by  the 

t  On  a  careful  examination  of  this  caae,  it  appears  probable  that  Feamet  and  some  other 
writers  who  have  discuMed  it,  have  been  misled,  by  the  inaccuracy  and  want  of  perspicuity 
observable  boch  in  Aik,  and  iiM6.*s  reports  of  it,  into  an  important  mistake.  Feame, 
k  is  clear,  and  his  learned  editor,  consider  Lord  HardMtkke^  in  speaking  of  the  contingency 
that  did  not  affect  the  subsequent  limitations,  to  speak  of  the  contingency  of  Sir  i/.  JV.'c 
M<  attaining  the  age  of  twentv-one,  whereas  it  rather  oppears,  not  only  from  the  context  of 
the  jodgment,  but  also  from  the  nature  of  the  proceeding  in  which  that  case  came  on.  that  his 
lordship  referred  throughout  to  the  jtrevwut  eamtingena^ in  ike  wittf  "incase  the  testator's 
dsaghter  should  die  wiihout  issue  living  at  her  decease."  His  judgment  being  that  that  oontin- 
gency  referred  only  to  her  death  without  issue  during  the  minority  of  Sir  H.  iv.  (see  3  Atk.  795. 
and  Ld.  Keni/om*9  Rep.  by  Hammer^  56.,)  and  did  not  aflect  the  ulterior  linntaiions.  As  to  the 
proposiiioa  imputed  to  Lord  Hardwieke,  that  there  might  be  a  determinable  fee  and  a  subsequent 
vested  limitation,  there  is  plainly  some  inaccuracy  about  it ;  for  Ambler,  in  p.  206,  makes  his 
Lordship  say,  '*  All  the  limitations  of  the  real  estates  devised  are  legal  limitations  except  ike 
ckattel  mtereet  in  tke  trueteee  during  Sir  H.  Nelihorpe*e  minority;^  and  in  p.  207,  **  the  re- 
mainder to  the  trustees  during  the  minority  of  Sir  Henry  Ndikerpe  is  a  determinable  fee.**  Lord 
Hardwieke  could  not  have  mtentionally  used  both  these  expressions ;  and,  as  the  limitation 
during  Sir  H.  iV.'s  minority  failed  altogether,  it  is  not  likely  that  his  Lordship  intended  to  give 
ii  any  character  that  coold  bring  into  doubt  an  established  principle  of  law.  It  is  most  probable 
that  he  really  considered  it  a  chattel  interest  according  to  ^stUer's  first  expressbn ;  ana,  in  that 
visw,  this  case  will  belong  to  the  same  class  with  Doe  v.  Wkiiky  and  Doe  v.  Zsa. 

t  See  Butler'e  Note  (a)  on  Feamot  226.    1  Preet.  on  EeUUee,  (2d  edit.)  496.. 
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,ooart,  upon  the  wkole  ooiktexi  of  the  win,  cmietnied  aocordii^  to  the  intention 
-of  the  party,  that  the  conetniction  should  be,  that  if  Jekn  died  wUhaut  ttiue, 
living  ^lice,  that  then  ffilliam  his  youngest  son  should  hnve  the  estate.  That 
case  would  have  been  much  stronger,  if  instead  of  the  sifl  being  to  the  eldest 
son  and  the  heirs  of  his  body,  it  had  been  to  him  and  his  first  and  other  sods, 
and  if  he  died  in  the  life-time  of  the  wife,  then  over.  In  that  case  it  would  have 
been  clear,  that  there  could  have  been  no  intention  to  deprive  the  issue  of  their 
estate.  In  this  case  there  is  a  set  of  limitations,  which  clearly  show  that  the 
testator  intended  thai  his  nephews  and  their  families  in  succession  should  be  the 
principal  objects  of  his  bounty,  and  there  is  nothing  to  oppose  to  this  hot  an 
inaccurate  expression  in  declanng  a  trust,  probably  intended  as  a  mere  resultiDg 
trust  for  the  benefit  of  the  person  entitled  to  the  freehold;  but,  at  any  rate,  only 
the  trust  of  a  particular  estate*  intended  to  precede  those  limitations*  and  totally 
unconnected  with  them. 

.  Preslofi,  in  reply.  In  Jenkuu  v.  Htrrii$^  the  House  of  Lords  have  reversed 
the  order  of  the  Court  of  Chancery,  and  intimated  that  the  title  is  so  doubtful 
that  no  purehaser  ought  to  be  compelled  to  take  it.  As  to  the  case  of  an  estate 
to  wf.  and  the  heirs  of  his  body,  and  if  Jl.  die  under  twenty^ne  years,  then  to 
S^f  this  is  a  vested  estate  tail  with  a  contingent  remainder,  and  B,  *oould  pc^jc 
only  take  in  the  event  ofJl.*$  death  under  twenty-one  years.  ^ 

The  argument  for  the  defendant  assumes,  that  Henry  and  also  MargartUa 
would  be  excluded  from  the  possession  merely  because  John,  though  dying 
under  twenty-one,  had  left  issue.  The  uses  of  the  legal  estate,  if  to  vest  imme- 
diately, are  totally  incompatible  with  the  general  provisions  of  this  will.  When 
the  testator  has  given  express  estates,  they  cannot  be  enlaiged  by  implication; 
and  in  the  case  of  Doe  v.  Simpson  the  court  did  not  enlaige  the  estate;  it  only 
gave  that  measure  which  was  equal  to  the  quantity  of  trust  which  was  created. 
U I  give  to  B,  and  C.  as  trustees,  without  an  estate  to  them,  and  I  create  tnists 
or  purposes  which  require  that  they  should  have  the  fee,  dien,  in  the  absence 
of  express  or  declared  intention,  they  take  the  fee  by  implication.  But  if  an 
estate  be  given  to  trustees  and  the  heire  of  their  bodies,  this  would  be  a  great 
blunder,  but  the  court  could  not  by  construction  enlaige  that  express  estate.  It 
is  impossible  to  have  an  estate  contrary  to  the  limitations  in  the  will.  SianUy 
V.  Stanley t  16  Fes.  491,  decides  that  point;  and  it  also  decides  that  a  proviso 
which  was  to  defeat  ike  estate  of  the  tenant  for  life,  did  not  defeat  the  gifts  to 
his  firet  and  other  sons.  If  you  give  to  tnistees  upon  tsiist  to  convey  a  fee, 
they  must  have  the  legal  estate  in  fee  for  that  purpose;  and  no  court  can  cut  it 
down.  In  Bora»ion^$  case,  and  all  the  cases  of  that  class,  a  particular  interest 
was  given,  with  an  ulterior  interest  when  a  period,  as  distinguished  from  an 
event,  should  arise,  on  which  the  former  interest  was  to  determine.  That  is 
instanter  a  vested  estate,  capable  *of  being  in  possession  immediately,  if  r$^MA 
the  possession  were  vacant  by  forfeiture  or  any  other  means.  In  this  *- 
case,  the  trustees  have  a  further  interest  after  John  should  have  attained  twenty- 
one,  since  by  his  death  during  his  minority  there  is  a  declared  purpose  to  be 
performed  fbr  Henry,  Unless  John^  though  a  minor,  could  have  entered,  sup- 
posing the  trustees  to  have  had  a  chattel  interest,  and  to  have  committed  a  fof^ 
feiture,  his  interest  was  not  vested.  The  answer  would  be,  that  the  time  for 
his  possession  had  not  arrived,  that  he  was  under  twenty-one,  and  that  he  was 
not  to  have  any  vested  estate  until  he  arrived  at  twenty-one;  that  if  he  died 
under  twenty-one  Henry  was  to  take.  Under  these  circumstances,  his  interest 
was  contingent.  This  being  a  case  of  gift  to  trustees  and  their  heirs,  *'  until, 
&c.,*'  it  cannot  be  construed  to  be  an  estate  to  trustees  and  their  heirs  absolutely 
and  forever.  It  is  evident  their  first  estate  was  a  limited  or  particular  estate, 
because  a  new  estate  is  to  arise  to  them  when  an  event,  which  is  to  be  a  detfr^ 
aunation  of  the  former  estate,  shall  happen.  The  decision  in  the  case  <*f 
Spalding  v.  Spalding  was  quite  right;  because  a  previous  estate  tail  was  given, 
and  the  court  would  not  presume  an  intention  to  determine  that  estate  on  the 
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ooQtiiigency  which  was  ezprMsed.  The  aeoond  gift  wai  of  a  eontiagent 
remainder  after  a  previous  estate  tail ;  and,  therefore,  by  the  nature  of  the  lim« 
itations,  and  by  the  rules  of  law,  the  words  **  without  issue"  might  be  implied, 
.  because  they  were  consisteat  with  the  nature  of  the  two  interests.  To  hafe 
decided  otherwise  would  have  established  that  the  testator  was  giving  by  exe- 
cutory devise,  and  not  by  way  of  remainder*  This  case  may  be  compared  lo 
^A0j-\  ^  gnnt  or  devise  to  ^.  when  he  attains  twen^-one  years,  and  that  *is  a 

•^  contingent  interest  It  is  only  in  those  cases  in  which  there  is  a  pre- 
ceding gift,  and  the  court  can  see  that  the  word  **  when*'  only  denotes  the  tinse 
at  whic^  the  remainder  shall  take  effect  in  possession  after  the  determination 
of  the  prior  estate  that  the  remainder  is  vested*  So  that  the  prior  gift  must  fill 
up  the  exact  time  which  is  to  {Nrecede  the  remainder.  To  say  that  the  trustees 
took  the  fee-simple,  is  contrary  to  the  language  of  the  will ;  and  to  say»  that  they 
have  an  immediate  estate  in  tee,  is  (o  reject  the  words  of  contingency.  If  an 
express  estate  be  limited,  though  improper  for  the  purposes  of  the  trust,  that 
estate  cannot  be  made  larger  merely  because  the  testator  ought  to  have  given  a 
laiger  interest.  If  the  testator  give  a  chattel  interest  on  trust  to  sell  or  to  raorl- 
gage,  the  trustees  can  only  sett  or  mortgage  the  chattel  interest.  If  a  testator 
gives  an  estate  for  years  only,  the  course  is  to  apply  to  parliament  to  obtain  the 
fee  for  the  purposes  of  sale.  But  a  court  of  law  cannot  by  construction  change 
the  express  estate.  Supposing  John  and  Henry  had  both  died  without  issue, 
leaving  Margareiia  the  daughter  to  be  the  first  taker,  how  is  the  estate  to  be 
then  vested  ?  There  is  not  any  interest  to  fill  up  the  measure  of  the  interme- 
diate time  till  she  shall  be  adult.  This  circumstance  is  an  answer  to  every  one 
of  the  authorities.  There  is  not  any  quantity  of  interest  commensurate  to  her 
minority.  Or,  suppose  J0hn  and  Jaenry  both  died  under  twenty-one,  and  their 
tseue  to  be  excluded,  or  their  interest  determined,  there  is  a  remainder  in  favor 
of  the  daughter,  who  is  then  to  become  tenant  for  life;  there  is  not  any  estate 
to  fill  up  that  intermediate  space  of  time;  and  yet,  if  the  aigument  be  right,  the 
*748l  ®^^^  ^  ^  trustees  would  never  arise  until  *Margaretta  attained 

-*  twenty-one.  In  Bromfidd  v.  Crawdert  if  the  testator  had  stopped  tt 
the  gift  to  the  first  taker,  the  gift  would  have  been  contingent;  but,  looking  at 
the  other  gift,  it  appeared  that  the  first  gift  was  vested  immediately  subject  to  be 
divested  in  that  event.  The  first  devise,  as  a  substantive  gift,  would  have  been 
on  a  contingency.  In  the  present  case,  the  contingency  is  in  the  body  of  the 
gift,  and  there  is  not  any  way  of  reconciling  the  language  except  by  adopting 
the  contingency.  If  the  testator  had  said,  **  ftom  and  a&r  the  time  that  John 
shall  attain  twenty-one,  to  John^"  then,  because  John  was  at  twenty-one  to  have 
possession,  it  might  mean,  as  to  him,  firom  and  after  the  determination  of  the 
prior  estate,  so  as  to  be  vested.  But  when  the  testator  has  said,  **  or  if  Henry 
shall  attain  twenty-one,"  there  arises  the  difficulty  what  he  could  mean  as  to 
Henry  arriving  at  twenty-one,  except  it  was  to  provide  that  the  trustees  should 
not,  if  John  were  dead  under  twenty-one,  take  until  Henry  attained  that  age. 
That  is  a  contingency.  It  is  objected  that  this  is  to  defeat  an  estate  already 
given.  Spalding  v.  Spalding  is  relied  on  against  that  consequence ;  but  that 
case  KB  not  applicable.  In  this  case  the  testator  was,  in  the  preceding  part  of 
the  will,  employed  on  the  ancillary  trusts.  When  the  testator  made  the  provi- 
sion for  the  younger  children  he  acted  on  the  first  estate  only.  To  the  second 
nft  he  annexes  a  contingency,  and  does  not  first  make  a  gift  and  then  defeat  it. 
in  Spalding  v.  Spaldingf  the  interest  to  B.  was  given  by  way  of  remainder; 
and  the  word  **  issue'*  remains  part  of  the  gift,  and  the  right  of  the  issue  cannot 
be  defeated  without  express  words.  Hence  the  implication  that  B*  was  only 
to  take  on  the  event  as  connected  with  the  failure  of  issue.  Lethuetier  v. 
e740'l  *^<'^*  ^  whatever  way  it  is  considered,  it  is  decidedly  with  the  plain* 

J  tiff.  There  is  an  admission  by  Lord  Hardwieke  that  there  was  a  fee 
dotermioable,  and  that  the  contingency  was  ocmfined  to  one  interest*  and  that 
die  ulleoor  gifts  were  in  suspenee  only  whilis  thai  fee  continued,  3  Jltk.  774. 
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There  are  other  case*  in  which  a  contingency  may  extend  to  all  the  gifts. 
In  Doe  V.  Shipphard^  Dotig.  75«  a  devise  was  to  Jl*  for  life,  with  remainder  to 
J9.  in  tail,  and  from  and  afVer  the  determination  of  that  estate,  then  to  the  uses 
thereinaner  meaiuoned,  and  then  the  testator  gave  various  remainders;  and  it 
was  decided,  on  the  introductory  clause,  tliat  every  subsequent  gift  was  con- 
trolled by  the  contingency,  in  Brawnstoord  v.  Edwards^  2  Ve$,  sen.  243,  the 
estate  was  to  commence  on  the  contingency,  because  the  party  was  to  take 
only  in  case  he  attained  tweuty«one,  and  me  issue  were  excluded  because  he  did 
not  attain  the  given  age.  [Bayley^  J.  In  Doe  v.  Shipphard^  in  case  his 
daughter  survived  her  husband,  the  testator  created  a  variety  of  limitations,  and 
the  court  considered  tiiat  as  being  a  conditional  devise,  because  they  said  the 
testator  might  have  an  object:  he  might  wish  to  prevent  her  providing  for  her 
after-bom  children  by  another  husband.]  A  contingency  annexed  to  a  par- 
ticular estate,  for  reasons  connected  only  with  that  estate,  never  could  be  car- 
ried on  to  the  remainder;  but  whenever  the  court  can  see  that  the  contingency 
applies  to  all  the  gifts  and  interests,  then  all  must  be  contingent.  Under  a  de- 
vise to  A.  and  his  heirs ;  and  if  he  die  under  twenty-one,  then  to  B,  for  life, 
with  remainder  over  on  his  death ;  every  interest  *after  the  gift  to  A,  r^tjri 
is  contingent;  and  this  case  is  in  the  context  of  the  like  description.         ^ 

The  following  certificate  was  afterwards  sent: 

This  case  has  been  aigued  before  us,  and  we  are  of  opinion,  that  Broundow 
Forke^  Richard  Uoydf  and  John  Huichinsofif  took  only  a  chattel  interest  in 
the  estates  devised  to  tiiem. 

We  tiiink  that,  on  the  death  of  the  testator,  John  Richard  Meredith  Warter 
took  a  vested  estate  for  life. 

We  think  that  Marearetta  EUzeAeth  Meredith  Warter^  tiie  infant,  took  an 
estate  in  tail  male  on  me  death  of  her  father. 

We  think  that  Henry  Warier  took,  at  the  testator's  death,  a  vested  estate  for 
life,  in  remainder,  expectant  on  the  death  of  his  brother  John  Richard  Meredith 
Warter^  and  fiiilure  of  sons  and  daughters  to  be  bom  to  John  Richard  Meredith 
Warier^  and  issue  male  of  such  sons  and  daughters. 

C.  Abbott. 
J.  Baylxt. 

O.  S.  HOLBOTD. 

W.  D.  Bbst. 


•DAWS  V.  BENN  and  CRE8SWELL.  [•TSl 

On  the  dinolntion  of  a  religious  Houm,  the  rectory  of  H,  became  veited  in  the  crown.  Qaeen 
BU%,^  by  letter  patent,  granted  to  A.  end  B,  **  mitme*  deemoM  nMinu  nrhamm  et  gramtfum 
tn  H,^  On  an  ieeue  between  the  grantees  and  the  vicar  to  try  the  right  to  the  tithe  of  leed- 
tares,  it  WM  proved  that  the  former  had  alwayi  received  it,  and  that  the  vicar  had  received  all 
that  were  conaidered  small  tithes,  the  tithe  of  lares  cut  green,  and  of  hay.  No  endowment  was 
prodooed.  It  appeared  in  evidence,  that  the  tithe  in  question  was  claimed  and  paid  as  a  gnai, 
er  reet«r*9  tithe :  Held,  first  that  under  the  grant  of  Queen  Eli%,  every  thing  paased  (hat  was 
before  vested  in  the  crown,  and  that  the  grantees  stood  in  the  situation  of  rector.  Secondly, 
that  the  tithe  in  queation  was  the  tithe  gafnTuwi,  Thirdly,  that  it  waa  a  great  tithe.  Fourth!/ , 
that  the  presumed  endowment  of  the  vicar  must  be  limited  bv  perception,  and  that,  never 
having  received  this  tithe,  he  could  Dot  establish  a  right  to  it,  wnether  it  was  great  or  small. 

This  was  an  issue  directed  to  be  tried  in  this  court,  by  a  decretal  order  of 
the  Master  of  the  Rolls,  to  try  whether  the  plaintiff,  Wimam  Dawa,  was  en- 
titled to  the  tithe  of  seed-tares  growing,  arising,  and  renewing,  and  which  were 
had  and  taken  by  the  defendant,  Edward  Benn^  on  and  from  the  lands  in  his 
occupation,  situate  in  the  liamlet  of  Hatton^  in  the  parish  of  Bedfont^  in  the 
county  of  Mtddieeext  in  the  seYeral  years  1813  and  1814.    At  the  triil  of  die 
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cause  before  Abbott,  C.  J.  at  the  We$tmm9ter  sittings  after  Hilary  term,  1823, 
a  verdict  was  found  for  the  plaintiff  in  the  affirmative  of  the  words  of  the  above 
issue  with  nominal  damages,  subject  to  the  opinion  of  the  court  on  the  follow* 
ing  case.  The  parish  of  Eatt  Btdfoni^  in  the  county  of  MiddleteXf  consists 
of  two  rectories,  the  one  called  the  rectory  of  £a9i  Btdfmtf  the  other  called 
the  rectcHy  of  Haiton.  By  letters  patent,  bearing  date  the  14th  day  of  Septem- 
ber^ in  the  41st  year  of  the  reign  of  Queen  Elizabeth^  the  said  queen  granted 
IB  ifee  to  Henry  Beet  and  Robert  HoUandf  among  other  things.  ^  Jvecnon 
iwmes  illoB  decunae  noetras  garbarum  et  granorum  anmiatim  et  de  tempote 
m  tempue  ereecentitmtf  provenientiunh  nte  renovantium  in  Hattarif  wfra 
•7521  poroehiam  de  Bedfant^  in  *prmdieto  conutatu  Aiiddleeext  habendum^ 
^  tenendum^  et  gaudendum^  prstfatia  Henrico  Beet  et  Robert  Holland  el 
hmredibue  et  aeeignaiie  euie.^*  The  property  in  the  said  tithes  has  descended 
to,  and  is  now  vested  in  the  present  lay  impropriators  thereof,  and  the  plaintiff 
during  the  time  in  question  was  lessee  under  them,  of  ^  all  and  every  the  tithes 
of  corn  and  grain,  and  all  other  rectorial  or  great  tithes  whatsoever  yeariy,  and 
from  time  to  time  coming,  growing,  arising,  nappening,  renewing,  increasing,  or 
to  come,  &c.  in,  upon,  or  out  of  all  the  lands  and  grounds  within  the  said 
hamlet  of  Hatton.'* 

The  defendant,  Edward  Benn^  became  the  occupier  of  a  farm  in  the  said 
hamlet  and  rectory  otHatton  at  the  latter  end  of  the  year  1811,  and  continued 
to  occupy  it  during  the  years,  1812,  1813,  and  1814;  and  the  defendant, 
Henry  Whitfield  Creeewell^  is  the  executor  of  the  late  Dr.  TVhiffield,  who, 
during  those  years^  and  for  many  years  preceding,  was  the  vicar  of  the  said  parish 
of  East  Bedfonl,  As  far  back  as  living  memory  extends,  tares  have  been  grown 
in  the  hamlet  and  rectory  of  Hatton^  and  upon  the  farm  occupied  by  the  de- 
fendant Edward  Benn,  If  cut  green,  the  tithe  was  rendered  or  compounded 
for  to  the  vicar.  If  suffered  to  stand  till  ripe,  the  tithe  was  yielded  or  com- 
pounded for  to  the  lay  impropriator  or  his  lessee  from  time  to  time;  and  the 
defendant  Benn^  in  the  year  1812,  rendered  the  tithe  of  seed-tares  to  the  plain- 
tiff, but  in  the  years  in  question,  the  said  defendant  Benn  refused  to  render 
such  tithe,  upon  the  ground  that  the  same  was  a  small  tithe,  and  therefore  pay- 
able to  the  vicar.  Three  witnesses  were  examined  who  proved  this  usage ; 
one  of  them  was  of  the  age  of  eighty-six,  and  another  fifty-six  and  both 
*753l  *^^^  persons  said  that  seed-tares  were  considered  a  great  or  rector^s 
-^  tithe.  The  third,  who  was  the  plaintiff^s  son,  and  who  had  actually 
received  the  tithe  of  the  defendant  Bonn  as  before  mentioned,  said,  they 
claimed  them  as  a  great  tithe.  Tares  when  once  cut,  do  not  spring  up  again 
like  clover;  if  cut  green  they  are  given  as  fodder  to  cattle,  if  suffered  to  sUmd 
till  ripe,  they  are  then  cut  and  laid  in  wads  unbound  like  beans  and  peas,  and 
are  carried  home  and  thrashed  in  the  bam  like  barley,  oats,  peas  and  beans. 
After  thrashing,  the  storks  are  used  for  foddering  cattle  like  the  straw  of  oats, 
and  the  seed  usually  given  as  food  to  pigs  and  pigeons.  Tares  thus  harvested, 
are  called  seed-tares.  No  endowment  of  the  vicarage  was  proved.  It  appeared 
in  evidence  that  the  vicar  had  enjoyed  the  tithe  of  hay,  and  was  considered  tr 
be  entitled  thereto.  The  vicar  had  always  received,  and  was  admitted  to  bo 
entitled  to  all  the  small  tithes  with  the  exception  of  the  tithe  of  seed-tares,  ii 
the  court  should  be  of  opinion  that  such  tithe  is  a  small  tithe ;  the  right  to  the 
tithe  of  such  tares  being  for  the  consideration  of  the  court  under  all  circumstances 
of  the  case.     The  case  was  now  argued  by 

IFilde  for  the  plaintiff.  The  first  question  to  be  considered,  is  the  relative 
situation  of  the  parties.  The  plaintiff  is  lessee  of  the  rector,  and  the  defendant 
Benn  has  paid  the  tithe  to  the  vicar,  whose  representative  (he  having  died  dur- 
ing tins  suit)  is  also  a  defendant.  The  question  then  is  to  be  decided  as 
between  rector  and  vicar.  The  rector  has  a  common  law  right  to  all  tithes, 
00^^4-1  ^  ^^7  cannot  be  taken  from  him  except  by  endowment,  or  by  pre 
J  scriptioBv  which  raises  the  presumption  of  an  ^endowment,  Audrty  y. 
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Snudlcombj  4  Gw,  1222,  CrwmonM  v.  Barnard^  lb,  14113,  Sbm  ¥•  Benntif^ 
8  (y«^.  874.  Now  it  is  an  inyariable  rule  of  constnictioii,  that  the  endowment  of  a 
▼icar  tnastbeconstnied  by  U8fu[e,  Carrv.  Hmion^  1  Bro,  P,  C.  100,4  Wbod^ZlZ. 
Qw.  1258.  S.  C.  Manbyv.  VurtU^  2  Price,  284.  The  rector  having  originaPj 
the  power  to  grant  or  retain  whatever  he  pleasea,  the  question  as  to  all  endow- 
ments must  be  what  was  intended  to  pass,  and  the  usage  best  shows  what  that 
intention  was.  Even  then,  if  it  is  to  be  assumed  in  this  ease  that  the  vicar 
was  endowed  of  all  small  tithes,  because  he  has,  generally  speaking,  received 
them,  it  still  remains  to  be  determined  what,  at  the  time  of  making  Uie  endow- 
ment, were  considered  small  tithes,  for  those  only  could  have  been  in  Ae  con- 
templation of  the  parties,  and  consequently  no  others  could  pass.  There  is 
neither  case  or  dictum  to  show,  that  at  the  time  when  the  endowment  must  be 
supposed  to  have  been  made,  the  tithe  in  question  was  considered  a  small  tithe, 
and  as  tares  have  from  time  immemorial  been  well  known  as  a  titheable  matter, 
Ptrty  V.  Soam,  Cro.  Eliz.  1S8,  this  is  distinguishable  from  those  eases  where 
seeds  of  modem  introduction  have  been  held  small  tithes  and  to  belong  to  the 
vicar,  although  they  could  not  pass  by  the  original  endowment,  not  being  then 
known.  This  case  must  be  decided  upon  the  opinion  as  to  the  nature  of  the 
tithe  which  prevailed  when  the  endowment  was  made,  not  upon  that  which  may 
now  be  entertained.  Lord  Coke  in  2  .Mtl.  P.  049,  put  Zixama  (tares)  as  a 
known  example  of  great  tithes,  and  that  is  not  *merely  his  dictum,  rt^^ee 
but  is  founded  on  a  resolution  of  the  Court  of  Common  Pleas.  Steere  ^ 
V.  Brazier,  2  Wmd,  373.  2  Ow.  742.  S.  C,  Hodgeon  v.  Smiih^  2  Wood, 
21 ;  and  Sime  v.  Benneit,  are  to  the  same  effect;  and  in  WaUU  v.  Pain,  2 
Com,  003,  Comun  C.  B.,  says  that  vetches  are  a  great  tithe,  if  mowed  or  cat 
when  ripe.  It  is  to  be  observed,  that  the  question  here  is  not  merely  as  to  the 
seed  of  tares,  but  seed-tares,  which  mean  tares  cut  when  ripe  and  harvested. 
Besides  the  cases  determined  as  to  seeds  are  distinguishable  on  the  ground 
before  mentioned ;  but  tares  are  not  a  seed,  they  are  a  species  of  pea  and  grow 
in  pods.  Bum,  in  his  EeeleeUuHcai  Law,  V,  3.  p.  400,  ranks  tares  amongst 
other  sorts  of  grain,  and  diey  appear  to  have  been  so  considered  in  Watty, 
PhiUwood,  1  Com.  330.  Tares  tl^n  have  been  cultivated  from  time  immemo* 
rial,  and  the  tithe  of  them  at  the  time  of  the  endowment  had  acquired  the  cha- 
racter of  a  great  tithe,  and  that  must  be  the  guide  of  the  court  to  the  intention 
of  the  parties.  Upon  this  view  of  the  case  it  is  immaterial  whether  the  tithe 
of  tares  falls  within  the  words  dedmm  garbarum  et  granontm;  but  there  are 
authorities  to  show  that  it  does.  There  is  no  doubt  that  tares  might  be  bound, 
and  probably  were  so  in  former  times,  and  then  ^tms  v.  Bennett  is  expressly 
in  point.  CowetPe  Interpreter,  Charta  de  forreeta,  Sheppard^e  Abri^metU, 
part  2.,  Terme  of  the  Law  p.  306.,  and  Lindwood,  in  many  passages  of  his 
Commentary  on  the  Conetittttian  of  Archbishop  Stratford,  **  dedecmue,*^  all 
show  how  larffe  a  meaning  the  word  garba  may  have,  and  here  the  usage  war- 
rants it.  In  Bandale  v.  Smith,  Cro.  Elix,  033.,  it  was  held,  *that  it  r^^^^ 
included  hay ;  and  in  Oglander  v.  Pon^ret,  3  Gw,  1244,  Eyre,  C.  B.  ^ 
observed,  that  garba  was  a  term  of  which  the  meaning  mignt  be  narrowed  oi 
enlarged  by  usage.  Therefore,  construing  the  words  of  the  grant,  either  with 
reference  to  their  ancient  and  original  meaning,  or  to  the  custom  which  has  pre- 
vailed in  this  parish,  it  is  plain  that  the  tithe  of  tares  might  be  conveyed  by 
them ;  and  as  in  fact  those  claiming  under  the  crown  have  tuways  received  this 
tithe,  there  can  be  no  doubt  that  it  was  meant  to  be  included  in  the  grant,  awl 
that  it  was  not  included  in  the  endowment  of  the  vicar. 

Cresewdl,  contra.  The  claim  of  the  plaintiff  must  depend  upon  one  of  two 
grounds ;  either  that  being  in  the  situation  of  rector  he  is  entided  to  all  tithes, 
unless  the  vicar  can  show  an  adverse  right;  or,  secondly,  that  as  grantee  of  the 
tithes  garbarum  et  granorum,  he  is  entitled  to  the  tithe  in  question.  The 
plaintiff's  lessor  is  not,  however,  rector,  but  merely  mntee  of  certain  tithes, 
and  must  make  out  a  strict  right  to  the  tithes  which  he  olaims,  otherwise  he 
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caimot  reooYer,  even  though  die  vicar  may  not  be  entitled  to  them.  CharUon 
V.  Charlian,  2  Ow.  71i.  Bunb.  8S5.  S.  C.  Ftrmn  v.  Pdlatt,  4  Qw.  Id02, 
per  Graham  B.  in  Byam  ▼.  Boeihf  2  Price, 866,  J?o«e  v.  CoUaud^l^  Vet.  186» 
lor  the  rectory  and  those  rectorial  tithes  which  are  not  included  in  the  grant,  still 
remain  in  the  crown,  Kenmeoti  v.  fFaiBon^  2  JPtietf  260.  If,  however,  the 
plaintiff  is  to  br  considered  as  rector,  still,  as  the  vicar  has  received  all  tithes 
considered  small,  thaT  noses  a  presumption  that  he  is  endowed  of  aU  small 
^..^  *tithes.  CaHumglC  v.  Bailey ^  8  Ow.  088,  Payne  v.  PawhtU  ib.  1 173, 
^  KennieoU  v.  fFaieon,  Thr  mere  &ct  of  any  small  tithe  having  been 
paid  to  the  rector  does  not  bar  the  vicar's  claim,  if  that  payment  can  be 
attributed  to  a  mistake.  Howlty  v.  VenabUtj  3  Woodj  207,  Waikku  v.  Baxter^ 
4  IFooi/,806,  Ciarke  v.  Siapler^B  Gw.  926^  Jeremy  v.  Slrangewaye.ib.  1247, 
Fiear  of  KiUmgtan  v.  TVtii.  CoU.  Cambridge,  1  mi$.  170,  Omt  v.  Codttng- 
ion,  2  Uw.  564,  Dorman  v.  Carry,  4  Price,  1  ir.  Here  it  is  quite  dear  that 
the  tithe  was  paid  to  the  rector  under  the  notion  of  its  being  a  great  tithe,  for 
both  the  witnesses  who  paid  and  those  who  received  it,  consi£red  it  a  great 
tithe;  and  in  Cromone  v.  Barnard,  4  Gw.  1465,  1466,  such  evidence  was 
eoBsidered  sufficient  to  prove  what,  in  the  particular  parish,  was  considered  to 
be  the  nature  of  the  tithe  for  which  the  pajrment  then  in  question  was  made. 
If^  then,  the  tithe  of  seed  tares  be  a  small  tithe,  the  defendants  (considering  the 
question  as  between  rector  and  vicar)  are  entitled  to  the  judgment  of  the  court 
It  is  now  distincdy  understood,  that,  the  nature  of  the  tithe  depends  upon  the 
nature  of  the  things,  and  not  upon  the  quantity  produced,  or  the  use  to  which  it 
is  applied.  Uvedal  v.  ThukU,  Cro.  Car.  28,  Smyth  v.  fVyatt,  2  Atk.  864, 
WaUie  v.  Pain,  Sima  v.  Bennett.  Now,  seed  tares  in  nature,  rather  resemble 
those  seeds  which  have  been  determined  to  be  small  tithes,  than  com  or  grain, 
which  are  held  to  be  great  tithes.  Cole-seed,  saintfoin-seed,  and  rape-seed, 
have  all  been  determined  to  be  smaU  tithes.    lUh  v.  Wtmberly,  2  Cko.  583, 

•7581  ^^^^  ^'  ^^f^^^f  8  ^ood,  146,  Bewick  v.  *NiehoiU,  8  Wood,  248. 

•J  Clover^eed,  also,  is  a  small  tillie,  fFallie  v.  Pain,  and  that  in  its  nature 
doeely  resembles  seed-tares,  for  clover  is  an  artificial  grass,  and  tares  also  are 
need  as  a  substitute  for  hay.  It  is  supposed  that  a  dMtinction  exists  between 
the  seed  of  things  newly  introduced  and  of  those  which  have  been  inunemorially 
eultivated  in  this  country;  but  in  WaUie  v.  Pain,  Comyn,  C.  B.  says,  that  by 
the  common  law  all  seeds  have  been  considered  small  tithes,  as  long  as  the  dis- 
tinction betwen  great  and  small  tithes  has  been  known.  Both  Uibbe,  C.  J. 
and  the  present  Master  of  the  Rolls  have  expressed  an  opinion  that  seed  tares 
are  a  small  tithe.  The  opinion  of  the  former  was  given  in  an  action  between 
the  parties  to  this  suit,  in  which  the  plaintiff  elected  to  be  nonsuited,  because  he 
was  precluded,  by  certain  admissions  which  had  been  entered  into,  from  ffiving 
evidence  of  the  perception  of  the  tithe,  and  the  Master  of  the  Rolls,  when  direct* 
Ing  this  issue,  made  the  following  observations :  ^  The  only  direct  authority  upon 
the  point  is  the  opinion  of  Gibbe,  C.  J.  Upon  that  authority  and  upon  general 
principles,  I  am  very  clear  that  the  plaintiff  has  nothing  in  support  of  lus  case 
but  usage."  That  is  a  direct  and  confident  opinion,  not  given  as  if  it  were  a 
point  upon  which  his  honor  entertained  any  doubt,  or  wished  for  any  advice 
from  this  court.  As  to  the  passsage  cited  from  2  In$t.,  where  Lord  Coke  men* 
tions  zizania  as  a  great  tithe.  Even  supposing  him  to  be  speaking  of  great  and 
small  tithes,  with  reference  to  the  division  between  rectors  and  vicars  (which 
is  very  doubtful)  still  there  is  nothing  to  show  that  his  opinion  is  applicable 
*^5Q1  to  seed  tares.    On  the  contrary,  as  he  uses  *the  word  zizania  generally, 

•^  he  must  be  presumed  to  have  spoken  of  tares  in  their  more  valuable 
state,  and  in  which  they  were  generally  used,  viz.  either  cut  green  and  given  in  that 
state  to  cattle,  or  cut  green  and  made  into  bay.  If  it  be  held  that  the  word  zizania 
includes  seed  tares,  it  must  also  include  green  tares,  and  yet  they  are  held  to  be  a 
emaD  tithe.  WaUie  v.  PeAn,  2  Com.  640.  It  has  been  contended,  that  seed  tares, 
or  lares  harvested^  are  different  firom  the  seed  of  tares  alone.    But  tf  that  wieie 


320  DavtS  v.  Benk.  E.  T.  1823.  [75S 

«o,  still  the  stelk  could  only  be  likened  to  hay,  and  then  the  Ticar'a  right  would  bt 
established ;  for  being  entitled  to  the  tithe  of  hay,  he  is  entitled  to  the  tithe  of  that 
which  is  m  the  nature  of  hay.  Siten  v.  Brazier^  2  Gw,  742,  Whiie  r.  Rtad^ 
8  Wood,  158,  Darrell  v.  miher$,  3  Kd^.  470.  And  when  dmiyn,  C.  B.,  in 
fVaUU  V.  Pain,  says,  that  ttie  tares  mowed  or  cut  when  ripe  are  a  great  tithe 
that  is  plainly  because  then  they  partake  of  the  nature  of  hay;  he  does  not 
mean  to  speak  of  seed  tares.  If  the  i^intiff's  landlord  be  not  rector,  then  his 
claim  depends  upon  the  meaning  of  die  words  garbarum  et  granorum^  in  the 
^nni  of  Queen  Elizabeth.  There  cannot  be  any  doubt  that  the  word  garbarum, 
m  its  ordinary  acceptation,  means  **com  bound  up.*'  Sautiuott  v.  Sonthcott, 
Styles,  108,  Ikirfax  v.  Fairfax,  ib.  238,  Pigot  v.  Heam,  Cro.  EHz.  590,  and 
in  Baredaie  t.  Smith,  ib,  633,  where  it  was  heki  that  the  tithe  of  hay  miffht  have 
passed  luider  the  word  garba;  yet  that  was  by  a  grant  in  the  time  of  Henry,  3, 
and  the  case  goes  on  to  say :  ^  But  now  it  has  obtained  a  different  meaning,  via. 
sheaf  of  com.*'  That  case  was  decided  in  the  time  of  Eliz,,  by  whom  the 
grant  now  relied  *upon  was  made.  But  Sims  v.  Bennett  decides  this  r*.«aA 
point  in  favor  of  the  defendants,  for  it  was  there  held,  that  things  which  *- 
are  deamm  garbarum,  when  suffered  to  ripen,  are  also  decinue  garbarum 
when  green.  If,  then,  the  plaintiff  were  entitled  to  the  tithe  of  harvested  or 
seed  tares  as  tithe  garbarum,  he  would  abo  be  entided  to  the  tithe  of  tares  cot 
green:  but  the  vicar's  right  to  that  is  admitted.  It  is  therefore  clear,  that  the 
plaintiff  cannot  establish  a  right  to  this  tithe  upon  the  word  garbarum.  The 
authority  of  lAndwood  is  decisive  to  show,  that  this  tithe  did  not  pass  by  the 
word  granum  ;  in  commenting  upon  that  woid,  he  says, ''  Generale  est  cuiuslibet 
9emmis,per  excellentiam  tamen  intelligitur  speeiaHter  defnanento.  And 
in  Southcott  V.  Southcott,  Styles,  108,  Moll,  J.  says  ^  Semmavit  cum  grano  is 
proper  enough,  for  by  common  construction,  it  shall  mean  with  com  and  not 
with  seeds."  Should  the  court,  however,  be  of  opinion  that  the  tithe  in  question 
might  pass  by  a  grant  of  the  tithes  garbarum  et  granorum,  still  the  plaintiff 
cannot  be  entitled  to  it  unless  it  be  a  great  tithe,  for  the  endowment  of  the 
vicarage  must  have  been  before  the  dissolution  of  the  monasteries,  and  the  pe^ 
ception  of  all  other  small  tithes,  raises  a  presumption  (not  to  be  rebutted  by 
payments  nude  under  a  mistake)  that  the  endowment  induded  all  small  tithes; 
and  if  that  be  so,  the  crown  could  have  no  title  to  this  if  it  be  a  small  tithe,  and 
therefore,  could  not  convey  it  to  another.  Lastly,  whatever  may  be  the  rights 
of  the  plaintift''s  lessor,  the  words  of  the  lease  being  *«oora,  grain,  and  all  other 
reclorieal  or  great  tithes,"  he  cannot  recover,  unless  it  be  included  in  that 
description.  Tares  are  not  com,  they  are  never  called  so  in  common  r«»ai 
^parlance,  and  are  not  included  amongst  com  in  any  of  the  statutes  made  *- 
to  regulate  the  exportation  and  importation  of  provisions ;  that  they  are  not 
grain  appears  from  the  cases  before  cited,  they  are  not  a  g^reat  tithe,  and  rec- 
torial and  great  are  evidendy  used  as  synonymous  words;  indeed,  if  they  were 
not  so,  no&ing  would  pass  by  the  word  rectorial,  used  in  a  lease  made  by  a 
person  who  is  not  rector. 

WUde,  in  reply.  The  opinions  of  Gibbs,  C.  J.,  and  the  Master  of  the  RoUs 
cannot  be  relied  upon  as  authorities  in>-thiB  case.  The  former  was  a  mere  dic- 
tum at  Nisi  Priusf  the  question  was  not  at  all  discussed  or  considered,  for  the 
plaintiff  at  once  elected  to  be  nonsuited,  when  he  foiuid  that  the  evidence  ol 
perception  would  not  be  received.  The  Master  of  tlie  Rolls  clearly  intended  tc 
have  the  opinion  of  this  court  upon  the  whole  question,  by  sending  an  issue  in 
the  general  form  which  he  has  adopted.  But  whatever  may  have  been  their 
opinions  as  to  the  nature  of  the  tithe,  the  question  really  is,  what  was  supposed 
to  be  the  nature  of  this  tithe,  when  the  presumed  endowment  of  the  vicar  was 
made.  In  all  instances  where  the  tithe  of  articles  newly  introduced  has  been 
daimed  by  vicars,  under  an  endowment  of  all  small  tithes,  it  has  been  presumed 
that  all  things  which  might  at  any  future  time  be  considered  small  tithes  were 
intended  to  pass.    But  here  that  presumption  is  negatived  by  a  fact,  Tiz.  that 
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(be  tidie  of  ••ed-teret  has  never  been  paid  to  the  viear.and  they  were  ealtivatM 
before  the  time  of  legal  memory.  Upon  that  ground  alone  the  plaintifT  would 
be  entitled  to  judgment  in  his  favor;  but,  besides  that,  the  tithe  in  question  is 
both  a  great  tithe  and  a  tithe  g&rb§tntm. 

gMM-i       *Baylby,  i.     [  am  of  opinton,  both  upon  the  usage  and  upon  the 
-^  autliorities^  that  the  plaintiff  ts  entitled  to  this  tithe.     It  appear  that 
Queen  Elizahtih  granted  to  certain  peraons  *'  Qmnu  dedmai  garbantm  tt  grih 
nontm  mnnuatimi*  ^.  in  Haiiihh  and  die  plaintiff  is  lessee  under  those  who 
are,  now  entided  to  the  tithes  conveyed  by  thai  grant.     It  has  been  contended, 
for  the  defendants,  that  although  the  vicar  be  not  entided  to  the  titlie  in  question, 
^stiU  if  it  be  not  included  in  the  words  of  the  grant,  it  remains  in  the  crown,  and 
that,  oonsequendy,  the  plaintiff  cannot  be  entided  to  recover.     If  that  were  so, 
there  would  be  three  parties  entided  to  tithe  in  this  parish,  the  vicar,  the  grantee, 
and  the  crown.     That  state  of  things  would  be  so  singular  and  unusual,  that  I 
canoot  but  suppose  the  crown  intended  to  pass  ail  that  was  vested  in  it,  upoA 
thedissoUuion  of  the  religious  house  to  which  the  rectory  was  before  annexed; 
It  is  probable  that  the  original  endowment  of  the  vicar  was  of  all  nthes  except 
those  garbmrum  H  granafvm^  and  that  the  crown  adopted  those  words  in  the 
^rant,  because  they  comprehended  all  the  tithes  which  were  vested  in  it     I  am^ 
therefore,  of  opinion,  that  the  grant  of  41  Eliz,  connected  with  usage,  conveyed 
by  die  words  gmtbanan  et  grmn$rum^  all  that  was  vested  in  the  crown,  and 
diis  dthe,  amongst  others,  if  it  did  not  belong  to  the  vicar.    The  grantee  theil 
stands  in  the  place  of  the  crown,  and  this  question  must  be  considered  as 
between  rector  and  vicar,  unless  the  lease  to  the  plaintiff  includes  only  a  part 
of  that  to  which  the  landlord  is  endded.    The  words  in  the  lease  are,  ^  thd 
tidies  of  ooiB  and  grain,  and  all  other  rectorial  or  great  tithes.**     If  the  seed  of 
tares  be  grain  cadit  quuti^  but  if  not,  then  we  must  consider  what  sense  is  to 
*7631  ^  ^^  upon  the  words  *^  rectorial  or  great  tithes,*'  when  used  in 
•J  a  lease  granted  by  a  person  who  stands  in  the  situation  of  rector.     Rec- 
torial or  great  dthes  mean  different  things,  with  reference  to  the  rectory  in 
respect  of  which  the  lease  is  made.    All  dthes  were  originally  rectorial ;  vica* 
rial  uthes  ate  merely  those  which,  by  the  endowment,  are  taken  from  the  rector. 
I  think,  theju,  that  the  grant  contained  all  that  was  in  the  crown,  and  that  the 
lease  was  of  all  given  la  the  gimntee;  the  question  is,  therefore,  in  all  respects 
to  be  considered  as  between  rector  and  vicar.     Now  usage  is  to  be  acted  upon 
in  this  OS  in  odaer  oases,  und  it's  effect  appears  to  me  decisive.     In  the  parish 
of  Hait0n  it  has  been  the  pracdce  to  render  the  dthe  of  tares,  when  cut  green, 
Co  the  vicar  (piobably  as  resembling  agistment  tithe.)    Of  tares  in  any  other 
state  the  tithe  has  been  paid  to  the  rector.     It  has  been  urged  for  the  defendant, 
that  such  payment  was  node  through  mistake,  and,  therefore,  is  not  binding  on  the 
parties.     If  the  expression  of  the  witnesses  applied  to  this  parish  alone,  it  would 
merely  prove  the  tithe  in  question  to  be  a  rector's  tithe,  although  they  may 
have  improperly  called  it  a  great  tithe.     The  witnesses  might  give  good  evi* 
denoe  as  to  the  fact  of  the  tithe  being  taken  by  a  particular  person,  but  their 
evidence  as  to  the  prevailing  opinion  cannot  give  it  the  legal  character  of  a  great 
or  small  tithe;  but  usage  may  make  a  tithe  rectorial  or  vicarial  in  any  particn- 
lar  parish,  whether  it  be  great  or  small.     Thus,  in  AtcAo/ton  v.  EUiott,  Bunb* 
10,  the  vicar,  by  usage,  showed  himself  entided  to  the  tithe  of  peas  and  beans; 
there  then  the  tithe  was  vkarial.    In  Gumley  v.  Buri^  lb.  169,  where  there 
was  no  usage,  the  same  tithe  was  held  to  be  rectorial.     The  important  part  of' 
*764l  *^^  evidence  is,  that  the  vicar  acquiesced  in  die  rector's  daim,  and  he 
-^  was  the  person  most  likely  to  be  acquainted  with  his  own  rights.     AAer 
stating  the  grant  and  the  lease,  the  case  describes  the  mode  of  cultivating  tares 
and  the  uses  to  which  ^y  nre  i9>plied*    The  tares  when  cut  ripe  do  not  con- 
stat of  seed  only,  but  of  stalks  also,  and  the  seed  is  not  used  merely  for  repro-* 
dnction,  bai  for  die  food  of  some  thmgs  maintained  on  the  farm.    The  Yieas^w 
codoflrnieiit  was  not  proved;  we  do  not  dwrefors  know  that  he  has  aU  smaO 
ToL.  Till*— 41. 
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tithei  exeept  tiiM«.  if  it  be  small.  If  ui  endowment  had  gi^en  him  all  small 
.  tithea,  then  we  should  have  been  bound  to  decide  whether  thu  be  freat  or  small. 
In  this  case  the  terms  of  the  endowment  must,  in  some  rarticukrs*  have  cone 
beyond  small  tithes,  for  the  vicar  has  the  tithe  of  hay.  out  without  consider- 
ing in  this  case  whether  tlie  tithe  be  mat  or  small,  the  usage  satisfies  me  that 
the  vicar  never  was  endowed  of  it.  It  has  been  attempted  to  liken  this  to  tithes 
of  seeds,  which  for  the  most  part  are  considered  small,  but  there  are  many 
authorities  which  put  seed  tares  on  a  different  footing  from  otlier  seeds.  Lord 
Coke^  in  his  2d  Inst,  speaks  of  zizania  genoraHy  as  a  great  tithe;  and  if  he 
had  considered  seed  tares  a  small  tithe  he  would  no  doubt  have  mentioned  it,  in 
ord^r  that  he  mig^t  not  mislead  his  readers.  There  aie  two  or  three 
passages  in  the  judgment  of  Comyn^  C.  B.,  in  WaUU  v.  Pom,  which  bear 
strongly  on  this  point.  He  observes,  that  there  may  be  a  proper  distinc- 
tion between  peas  and  beans,  and  other  pulse  which  had  existed  in  fo^ 
mer  times  and  those  things  which  were  of  modem  introduction:  for  that 
appropriations  were  often  made  to  religious  houses  dt  biadis  et  iegwnimbta. 
Now  legumen  is  a  general  word  ap|3icable  to  all  pulse,  and  may  include 
tares.  Then  there  is  another  passage,  **Vetehe8  *are  a  great  tithe,  tmm 
if  nkowed  or  cut  when  ripe,  but  if  cut  green  for  cattle,  they  are  a  ^ 
small  tithe.*'  In  the  former  part  of  the  same  passage,  Comyn^  C.  B. 
was  discussing  the  nature  of  the  tithe  of  seeds,  and  had  he  considered  that 
seed  tares  were  titheable  in  a  different  mode  from  tares  cut  when  ripe,  it 
is  most  probable  that  he  would  have  mentioned  it.  With  respect  to  the  mean* 
ing  of  the  word  gmha^  in  the  gnmt  of  Queen  Elizobeih^  the  case  of  Sim 
V.  Bennett  is  very  important.  The  daim  there  was  of  the  tithes  of  peas  and 
beans  gathered  green,  made  by  a  vicar  who  was  endowed  of  all  .tithes  except 
dedmae  garbarum  et  granontm*  Unless,  therefore,  tithes  of  peas  and  beans 
had  been  dedmss  garbarum^  the  plaintiff*  would  have  been  entitled  to  recover. 
Lord  Henieu  thouffht  that  the  tithe  was  within  those  words,  for  that  garba 
means  quoaUgan  potest*  It  must  also  apply  to  tares,  which  are  similar  in 
nature  to  peas.  He  observes,  too,  that  generally,  a  thing  which  is  a  great  tithe 
in  one  state  is  also  a  great  tithe  in  all,  and  says,  that  the  cases  determined  re- 
specting certain  seeds,  are  exceptions  founded  on  Lord  Cok^s  dictum,  that 
seeds  are  small  tithes.  But  Lofd  Cohe  does  not  include  tares  amongst  those 
tithes.  On  the  contraiy,  he  says,  that  zizania  are  a  great  tithe.  Dr.  Bum 
classes  tares  with  grain  and  not  with  seeds.  It  appears,  too,  that  there  was  an 
appeal  against  the  decision  of  Lord  Henley  in  the  case  of  Sims  v.  Bennett^  and 
the  appellant  uived,  as  an  aigument  in  his  favor,  that  peas  and  beans  resembled 
tares,  which  had  been  held  to  be  a  small  tithe  when  cut  green,  but  great  when 
suffered  to  remain  on  the  land  until  ripe.  It  would  have  been  very  important  to 
him  to  show  tliat  seed  tares  might  be  considered  in  a  different  light  from  tares 
cut  at  maturi^,  and  harvested;  and  as  no  such  'distinction  was  attempted  tiivaa 
to  he  established,  it  is  fair  to  suppose,  and  none  was  at  that  time  sup-  ^ 
posed  to  exist.  Upon  these  autliorities,  then,  I  think  that  the  tithe  of  seed 
t^res  is  a  great  tithe,  that  it  is  included  in  the  words  dedmm  garbarum;  and 
that  even  if  it  were  not,  still  the  plaintiff*,  sUinding  in  the  situation  of  rector, 
lyould  be  entitled  to  recover. 

IIoLROYD,  J.  I  am  of  opinion  that  the  plaintifT  is  entitled  to  the  tithe  in 
question.  He  claims  it  under  the  grant  and  lease  set  out  in  the  case.  For  the 
defendants  it  has  been  objected,  that  the  tithes  of  tares  are  not  dedmm  garbarum 
or  granorumf  and,  even  if  they  are,  that  they  are  not  included  in  tlie  lease.  1 
think  it  is  clear  that  this  tithe  passed  by  the  grant;  for,  if  it  be  not  within  the 
meaning  of  granum^  still  garba  is  sufficient  to  convey  it.  All  Lord  Henley^s 
reasoning  in  Sims  v.  Bennett  shows  that  this  is  a  tithe  which  may  pass  by  :he 
words  dedmm  garbarum.  But  whether  he  be  correct  or  not,  in  supposing  that 
garba  includes  not  only  what  is,  but  what  may  properly  be  bound  up  in 
f.Heaves;  the  usage  in  this  case  is  sufficient  to  show  that  taves  wets  S9  hound 
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at  the  timb  when  Ihe  grant  wis  made.  Lord  ihtikiy^s  deeinott  (which  wds 
afterwards  confirmed  by  the  Honee  of  Lord8»)  ehowe  how  lalge  a  oonslfaotion 
may  be  put  upon  that  word  when  sanotiekied  by  usage*  The  usage  is,  in  my  judg- 
ment, decisive  of  tins  question.  Il  has  been  nfged,  thai  the  words  di^eknm  gar- 
karmm  cannot  be  taken  in  their  laiger  s^nse  in  thiscase»  for  that  Sims  v.  Bennett 
proves  that  what  is  garba  when  ripe  is  also  Mr6a  when  green*  and  that,  therefore, 
the  tithe  of  tares  enl  green  omist  be  as  nroeh^scMiMft  gportefMn  as  of  tares  left  to  be 
^^^  ripe;  andthenitissaidthat*therecler,if  entidedloriltites^r6artmi, 

^  would  be  entitled  to  tiie  tiihd  of  tares  eot  greens  whereas  the  case 
states  that  the  vicar  is  endtlsd  to  that  tithe.  The  ptopte  taswer  to  that  argu- 
ment appears  to  be,  that  perception  shows  die  extent  of  the  Wear's  endowment, 
and  that  he  must  be  presumed  to  have  been  endowed  of  the  tithe  of  tares  cut 
green;  if  so,  that  tithe  could  not  pass  br  the  jprant  of  EUzdbeihi  ahhoogh  it 
might  be  comprehended  in  the  wt>rds  of  it.  Then,  upon  the  leaae,  il  is  eon- 
toded,  that  this  is  not  a  tilfae  of  «*eom  or  grain**'  It  is  not  neoesiaiy  lo  deter^ 
mine  that  point,  for  there  are  also  the  woras  **feetoriai  or  great  IftArtMs'*  and  I 
think  this  a  ««rectefrid/'.  if  not  a  •'great"  lithe.  Queen  JBUxabeih  claimed 
inder  a  religious  house,  lo  which  the  reotory  belonged ;  and,  therefore,  the 
tiihes  garbaram  ei  granorwn  #onld#  in  her  hands,  be  ** rectorial,*'  whether 
gteat  Of  smal,  and  would  continne  to  be  so  in  the  hands  of  her  grantee.  Bee- 
lorial  and  great  tithes  have,  dierefere,  dfifierent  meanings,  and  the  former  in- 
dndes  every  thing  thatdoes  not  bdong  to  &e  viear«  But  I  also  think  that  the 
•tithe  frf'seoMares  is  a  great  tithe.  Loni  CUfae,  in  Us  2  Inst^^  gives  jivemia  as 
an  examjde  of  great  tithes;  and  m  Smkk  v.  Hodgemtf  3  9V(hm^  91,  WaUu  v. 
/Van,  and  Anw  v.  Bennett^  a  similar  opinion  appeare  to  have  been  entertained. 
It  was  not  disputed  in  any  one  of  dtose  oases,  tbat  ripe  tares  were  a  gi^eat  tithe; 
the  only  dispute  was,  whether  green  tares  were  a  small  tithe.  In  Sie  present 
case,  the  tares  are  cut  when  ripe*  My  opinion  is  not  founded  upon  the  use 
which  is  made  of  them;  for  Lord  Hmieg^  in  Sane  T«  BemuHf  says,  that  the 
natuDe  of  the  tithe  depends  upon  the  nature  of  the  titheable  matter,  and  not 
*7fiRl  *^?o^  ^®  use  to  which  it  is  applied.    Now  tares  are  a  pulse,  and  rather 

-^  resemble  beans  and  peas  than  those  things  which  are  usually  called 
seeds.  Upon  the  authorities,  then,  I  think  we  are  bound  to  say  that  this  is  a 
great  tiihc ;  and  even  if  it  were  not,  it  is  at  all  events  in  this  parish  rectorial, 
and  passed  by  the  words  decimm  garbarum.  The  vicar  has  received  small 
tithes  generally;  but  he  produced  no  endowment;  his  presumed  endowment 
nmst,  therefore,  be  limited  by  perception,  and  he  cannot  be  entitled  to  this  tithe, 
for  he  has  never  received  it  An  attempt  has  been  made  to  explain  away  the 
effect  of  non-perception,  by  attributing  it  to  mistake;  but  there  is  nothing  to 
ahoHT  that  the  vicar  was  ever  mistaken.  The  evidence  only  amounto  to  this, 
that  the  witnesses  paid  it  as  fl  gr^  or  iQector's  tithe.  The  important  part  of 
that  testimony  is,  that  the  rector  always  received  it,  and  that  would  remove  the 
doubt,  if  any  existed,  upon  the  other  parts  of  the  case. 

Best,  J.  It  appears  to  me  that  this  is  a  pure  question  of  law,  viz.  whether 
the  tithe  of  seed  tares  is  a  great  dthe,  and  passed  under  the  grant  in  question ; 
or,  whether  it  is  a  small  tithe,  and  therefore  belongs  to  the  vicar,  he  being 
entided  to  all  other  small  tithes.  I  have  never  been  able  to  discover  any 
intelligible  principle  upon  which  to  decide  what  is  a  great  and  what  a  small 
tithe.  For  a  long  time  it  was  considered  as  a  question  of  fact  depending 
upon  the  quantity  of  the  article  cultivated  in  the  particular  parish.  It  is 
now  settied  that  the  question  depends  upon  the  nature  of  tiie  thing,  and 
not  upon  the  quantity  of  it,  which  may  happen  to  be  produced.  It  would 
be  satisfactory,  if  any  precise  authority  cotdd  be  found,  as  to  what  things 

^  •are  to  be  considered  great  and  what  small  tithes.  In  the  absence  of 
^^J  any  audiority,  all  that  we  can  do  is  to  determine  the  nature  of  any  tithe 
by  ite  resemblance  to  some  other  article,  widi  respect  to  which  a  decision  has 
av^y  taken  place.    That  is  the  only  safe  rule  upon  which  we  can  proceed* 
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Then  Ihe  question  it  simply  thie:  Do  teed  taiet  more  resemble  those  things 
which  are  called  grain,  and  hare  been  deteimined  to  be  great  tithes,  or  those 
which  are  called  seeds  and  are  small  tithes!  It  is  true  that  thej  are  princi- 
pally used  as  seed,  for  re-prodnction,  but  do  they  resemUe  those  seeds  which 
have  been  deddad  to  be  small  tithes!  Not  in  the  least;  not  one  of  them  is 
leguminous;  not  one  of  them  is  produced  in  a  pod,  as  tares  are.  JAndewood^ 
p.  192.,  under  the  word  iSiemmtim,  mentions  Tsrious  seeds,  but  does  not  indnde 
tares;  he  did  not  then  consider  them  as  seeds,  and  therefiire  they  do  not  come 
within  that  which  Lord  Henley^  in  iSuns  y.  Bennett^  calls  an  exception  from 
the  general  rule.  Indeed  it  is  quite  manifest  that  his  Lordship  thcnigfat  them 
different  firom  seeds  usually  so  called.  His  reasoning  is  to  show,  that  what  is 
a  great  tithe  in  one  state  is  slso  a  creat  titiie  in  another;  and  he  instances  tares, 
which,  according  to  Hodgwon  r.  jSmikf  are  a  great  titiie,  whether  cut  green  or 
ripe;  and  he  prooeeds,  ^Nothmg  breaks  into  these  resolutions,  but  that  the 
Exchequer  have  determined  cbver  seedi  to  be  a  small  tithe.''  Now  he  could 
not  have  said  that,  unless  he  had  considered  seed  tares  to  be  diffisrent  in  nature 
fom  clover  seed.  They  rather  resemble  peas  and  beans,  legniminoos  plants, 
and  which,  according  to  Cbmyn,  C.  B.  in  fF^MM  r.  Pabit  2  Com.  689,  are  to 
be  distinguished  from  seeds  *newly  introduced*  and  which  are  small  rf»»A 
tithes.  I  am,  therefore,  of  opinion  that  this  is  a  great  tithe,  and  that  it  ^ 
passed  by  the  grant  of  Queen  EKzahtih^  who  must  be  supposed  to  have 
mtended  to  give  to  the  grantee  all  that  the  vicar  was  not  entitled  to.  If  it  were 
a  small  tithe,  the  grant  would  not  take  it  from  the  vicar,  nor  is  the  usage  avail- 
able to  show  whether  it  be  a  great  or  a  small  tithe.  If  it  were  a  small  tithe, 
tiie  perception  by  the  rector  would  only  prove  that  the  vicar's  rights  have  been 
negfected.  I  presume  that  the  Master  of  the  Rolls  wished  to  inquire  whether 
the  usage  woiud  warrant  such  a  construction  of  the  grant  as  would  make  it  con- 
vcnr  all  that  came  to  the  crown  upon  the  dissolntion  of  the  reUgious  house,  to 
which  the  rectory  of  JKilfon  had  been  annexed. 

Postea  10  tiie  plaintiff 
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ACCEPTANCE. 
8te  AmncMiTy  8.   Biu.  or  Excbas«b»  7. 

ACTION  ON  THE  CASE. 
See  HVVBABD,  actiov  a^aisst, 

I*  WKere  fSbe  goods  of  A»  were  distrained 
ibr  rent  amar,  after  tlie  amount  had  been 
tenderecls  Held  that  A,  might  bring  an 
action  on  the  case  for  an  excessive  dis- 
tress.   Brarueonu  v.  BrUige$»  146 

&  By  9,  Geo.  1.  e.  38.  «.  7.,  the  inhabitants 
of  the  hundred  are  to  make  satisfaction 
for  damages  occasioned :  Held,  that  under 
this  statute  the  action  most  be  against 
all  the  inhabitants  of  the  hundred;  and 
the  declnration  being  against  two  only, 
it  was  held  bad  on  motion  in  arrest  of 
judgment.    Jbdbon  t.  Peanon  4*  SjmrreL 

304 

ADMINISTRATOR. 

1.  Where  a  bill  of  exchange  was  indorsed 
gmeraOyf  but  delivered  to  &  C  as  ad- 
mimstratrix  of  J.  C  for  a  debt  due  to  the 
intestator,  and  8,  C,  died  intestate  after 
the  bill  became  due,  and  before  it  was 
paid:  Held,  that  the  administrators  de 
Mttt  non  of  J.  C.  might  sue  upon  the  bill ; 
and  that  their  title  was  suffieientlj  proved 
bjr  the  letters  of  administration  de  benit 
non,  without  producing  those  granted  to 
8.  C^  the  administratrix.  Ca&erwood  v. 
Chabaud.  t60 

1  it  mortgaged  lands  to  B,  4r  Co,  with  a 
power  of  sale  upon  trust  to  repay  them- 
selves the  moneys  advanced,  dec,  and  to 
pay  over  the  surplus  to  A.  his  executor 
or  administrators.  Before  any  sale  was 
made,  A,  ctied,  having  devised  all  his 
real  and  personal  property  to  C.  and  D. 
(whom  he  also  made  his  executors) 
upon  trust  to  sell  and  pay  debts,  dice 
During  the  lifetime  of  C.  and  D.,  B,  4f 
Co,  told  the  estate  and  paid  the  stuplus 


into  the  hands  of  £.,  who  was  agent  for 
C  and  2>.  Whilst  the  money  remained 
in  E*9  hands,  C.  and  D.  died.  E,  also 
died  soon  after,  leaving  the  defendant  his 
executor.  The  plaintiffs  having  taken 
out  administration  de  bonU  non^  with  the 
will  of  A,  annexed,  brought  an  action 
for  money  had  and  received  against  the 
defendant:  Held,  that  it  could  not  be 
maintained.    Ck^  v.  WUiie.  864 

ADVOCATE. 
See  Paisoarxm,  1. 

AFFIDAVrr  TO  HOLD  TO  BAIL. 
See  PaACTicK,  6. 

AFFIDAyiTS»  ^eniitUng.) 
See  CxaTioRARi,  4.    Pbactick,  88. 

AGENT. 
Su  Priitgipaii  aitd  AeisT. 

AGREEMENT. 
See  Bill  or  EzcHAsei,  7. 

I.  An  executory  agreement  to  transfer  a 
share  of  a  vessel,  is  void  by  the  84  Geo.  8. 
c  68. «.  14.,  unless  it  contains  a  recital 
of  the  certificate  of  registry.  Biddell  v. 
Leedier,  d  oL  887 

8.  Where  an  agreement  was  made  between 
A,  and  jB.  that  the  former  should  sell  cer- 
tain premises  to  B*  if  it  turned  out  that 
he  had  a  title  to  them,  and  that  B,  should 
have  the  possession  of  them  from  the 
date  of  that  agreement:  Held,  that  an 
ejectment  could  not  be  maintained  by  A, 
against  B.  without  a  demand  of  posses- 
sion, although,  the  object  of  the  action 
was  to  try  the  title  to  the  premises.  Do 
Dem.  Newby  v.  Jaekeotu  448 

AMBASSADOR. 

Where  the  servant  of  an  ambassador  did 

not  reside  in  his  master's  house,  but  rent* 

ed  and  lived  in  another,  part  of  which  he 

let  in  lodgings :  Held,  that  his  goods  in 

8£  (835) 
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that  house  not  heing  necessary  for  the  con* 
venienee  of  the  ambassador,  were  liable 
to  be  dutrained  for  poor  rates.  NoveUo 
V,  Tbfljgood;  564. 

AMENDMENT. 
Set  PRAcncB»  84. 

ANNUITY. 
See  BoiTDy  1. 
The  17  (?.  3.  c  86. «.  4.,  is  not  imperative  on 
the  Court,  but  it  is  in  their  discretion, 
either  to  vacate  the  securities  given  for 
an  annuity  in  case  of  a  violation  of  that 
clause  of  the  act,  or  to  do  so  on  certain 
terms,  or  to  refuse  to  do  so,  according 
to  the  circumstances  of  each  particular 
case.    GbrdletiUmit  v.  Alien,  61 

APPEAL. 
At  JurricBs,  6^ 

1.  A  clause  in  a  parish  inclosure  act,  de- 
claring that  no  item  or  charge  in  the  ac- 
counts of  the  commissioners  shall  be 
binding  to  the  parties  concerned,  or  valid 
in  law,  unless  the  same  shall  have  been 
duly  allowed  by  a  justice  of  peace  in  the 
manner  therein  pointed  out,  does  not  take 
away  an  appeal  given  by  a  subsequent 
clause,  « to  the  party  grieved  by  any 
thing  done  in  pursuance  of  that  or  the 
general  inclosare  act  (other  than,  and 
except  such  determinations  as  were  by 
that  or  the  general  inclosure  act  de- 
clared to  be  binding,  final  and  conclu- 
sive ;)**  the  allowance  of  the  accounts  by 
ajustice  not  falling  within  this  exception. 
T\e  King  v.  TU  Ju»tiee$  of  Cumberlmd^ 
M.  8  G.  4.  64. 

3,  Where  an  order  of  bastardy  has  been 
made  and  ijtkt  time  for  appeal  past,  it 
cannot  be  enforced  under  18  JSICc.  e.  8., 
but  the  magistrate  must  proceed  under 
40  G.  3.  e.  68  «.  3*  by  commitment  for 
three  months.  Ex  parte  AeUUe,  BL  8. 
0. 4.  87. 

8.  Notice  of  appeal  against  an  order  of  fili- 
ation was  giving  in  the  following  form : 
«I,  if.  B.  o(  dbc,  intend,  at  the  next 
general  quarter  sessions  to  be  holden, 
dte.,  to  commence  and  prosecute  an  ap* 
peal  against  an  order  of  filiation,  made, 
dbc,  hereby  I  was  adjudged  to  be  the 
falber  of  a  bastard  child,  bom  on  the 
body  of  E,  Jt.,  and  ehai^able  to  the 
parish  of  8,  .***  Held  that  this  notice  was 
insufilcient,  the  eouje  and  matier  of  appeal 
not  being  set  out  as  required  bir  8  v.  8. 
e,  68. 9,  6.  Jlear  v.  T%e  JueHeee  of  Oxfitrd- 
ehirt,  A  8.  4  4.  O.  4.  879 


APPRENTICE. 
See  CovsiTAirr,  4.    pLiAiiiirs,  80.    Sittls- 
MMW*  MX  AFvaaanoBssir. 

APPBOPRTATION. 
See  Biu  et  Bxciuvea,  7. 


A,  sold  goods  to  B.,  at  whose  risk  they 
were  shipped  for  LUbon,  to  be  paid  for 
by  bills  drawn  upon  E*  ijr  Co.  C.  went 
as  supercargo  and  trustee  for  A.  and  B^ 
and  was  to  retain  possession  gf  the  goods 
until  the  amount  of  the  bills  drawn  upon 
/£.  4"  Co.  was  remitted,  and  then  the  bill 
of  iading  was  to  be  delivered  up  to  B. 
Jf.  diwc£d  /£.  4"  Co.  to  effect  an  insurance, 
which  was  done  at  his  expense,  and  not 
in  pursuance  of  any  agreement  between 
him  and  A.  The  ship,  with  the  goods  on 
board,  was  captured,  and  the  under- 
writers paid  a  total  loss  to  /L  4*  Co., 
who  ^ve  A  Cfodit  fbf  the  money,  part 
of  which  they  paid  over  to  him,  jad  part 
to  his  assignees  ailer  he  had  become 
bankrupt  JL  4*  Co.  paid  part  at  rJie  bills 
drawn  upon  them,  and  rejected  others. 
In  an  action  brought  against  t4em  by  A» 
for  money  had  and  received  to  his  use: 
Held,  that  they  were  not  bo'iud  to  apply 
the  money  paid  on  the  policy  to  the  dis- 
charge of  tne  bills  drawn  by  B,  for  the 
goods.  The  defendants  in  answer  to  ao 
application  bv  plaintiff,  stated  that  they 
could  say  nothing  about  some  of  the  bills 
in  question  not  then  accepted,  and  that 
their  iate  must  depend  upcn  the  state  of 
VTtUimm^  account  when  they  became 
due :  Held,  that  this  was  nr4  a  conditional 
acceptance,  and  did  not  bind  iZ.  4  Co.  to 
apply  to  the  pajrpient  of  the  bills,  any 
money  that  they  might  receive  on  account 
of  WiUimme.  Jkak,  Adminieiratrix,  v. 
Beid,  JS.  4  G.  4.  667 


ARBITRAMENT. 

iSKCWTS,8. 

I.  In  an  action  against  several  defendants, 
a  verdict  was  taken  for  the  platatifffor 
4O0L  damages  subject  to  a  point  in  law 
reserved  for  the  opinion  or  the  Court; 
and  in  case  that  point  should  be  de- 
temined  in  iavor  of  the  pUintit;  then 
subject  to  the  award  of  a  barrister  as  to 
the  damages.  The  pwit  of  law  having 
been  decided  in  favor  of  the  plaintifi^  the 
arhitralor  having  been  consulted  bv  one 
of  the  parties  in  the  cauae,  declined  pro- 
ceeding in  the  reference.  One  of  die  de- 
fendants rafosed  to  name  any  other  ar- 
bitrator. Under  these  circaaastanoesthe 
Court  ordered  judgment  and  execution 
to  issue  against  that  defendant  for  the 
damages  found  by  the  jury,  unless  be 
would  consent  to  refer  the  damages  to 
some  other  arbitrator*  l^w/fey,  Anecif- 
irix  Y.  Keify  and  Othen,  M.  9  6.4.      68 

8.  Personal  knowledge  of  an  award  and  rule 
of  court  makes  the  party  liable  to  an  tt- 
taohment  for  not  penonning  the  award,  al- 
though he  has  not  been  personally  served. 
Intik  Matter  of  Bower,  M.  9  ^4  6.1.  364 

8»  Where  a  cause  and  all  matters  in  differ- 
ence were  referred  to  an  arbitrator,  but 
nothing  was  said  ejboni  costs i  Held,  that 
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the  ftibitrator  hid  power  over  the  costs 
of  the  cause,  bnt  not  those  of  the  reference. 
Firth  V.  Robinam^  H.Z,^4.0.4.       277 

ARREST. 

See  BiarKRVPT,  3«  CoirTicTioir,  1.  Jut- 
ncM,  4.    Pbactics,  U. 

ARTICLES  OF  CLERKSHIP. 
See  Attoritxt,  4.    Pbictics,  27. 

A08ST8. 
ftr  AsxiinsTRATom,  1, 2.    PLXAimrOy  Ifi. 

ASSIGNMENT. 
8e$  BAVKavrr,  la 

ASSUMFOT. 

I«  Where  two  breaches  were  assigned  in 
one  count  of  a  declaration  upon  a  con- 
tract, and  the  defendant  paid  money  into 
coart  upon  one  of  them:  Held,  that  he 
thereby  admitted  the  whole  contract  as 
set  out  in  that  count  Dtfer  v.  Athton^ 
M.9G.A,  3 

2.  An  action  for  money  had  and  received, 
brought  against  the  receiver  of  an  estate 

'  to  recover  money  received  by  him  for 
rent,  for  the  purpose  of  trjring  the  title 
of  the  estate,  is  an  action  for  rent  within 
the  meaning  of  the  89  4r  40  G.  3.  c.  104. 
«.  13.  the  London  Court  of  Request  Act; 
and  the  plaintiff*,  although  he  recovered 
less  than  6iL,  was  held  to  be  entitled  to 
•  eofits.    Drtw  v.  Fkkhtr^  H.  8  4*  4^  G.  4. 
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8.  A,  mortgaged  lands  in  fee  too  A  4*  ^Oii 
with  a  power  of  sale  upon  trust  to  repay 
themselves  the  monies  advanced,  «c., 
and  to  pay  over  the  surplus  to  A^  his 
executors  or  administrators.  Before  any 
sale  wa$  made  if.  died,  having  devised 
■11  his  real  and  personal  property  to  C. 
and  Dn  (whom  he  also  made  executors,) 
upon  trust  to  sell  and  pav  debts,  Ac. 
Daring  the  lifetime  of  C,  ana  X>.,  B,  4  Co, 
sold  the  estate  and  paid  the  surplus  into 
the  hands  of  E.  who  was  agent  for  C.  and 
D.  Whilst  the  money  remained  in  J?.*« 
hands,  C.  and  D,  died,  £.  also  died  soon 
after,  leaving  the  defendant  his  executor. 
The  plaintiffs  having  taken  out  adminis- 
tration' dir  honU  mm  with  the  will  of  A, 
annexed,  brought  an  action  for  mo^y 
had  and  received  against  the  defendant! 
Held,  that  it  could  not  be  maiiitained; 
for  that  the  money  in  the  defendants 
hands  was  equitable,  and  not  legal  assets, 
and  therefore  would  not  have  been  re- 
coverable by  C  and  D.  in  their  represen- 
tative character:  Held,  also,  that  a  pro- 
raise  made  by  the  defendant  to  pay  the 
money  to  the  plaintiffs  was  merely  nu- 
ilwn  patiym,  they  not  being  entitled  to 
TOceive  it.  Ciay  v.  WUIu,H.  8^4. 
G.4.  864 

4ii  it  ^  Ca  and  B,4rCo,  respectively  earned 


on  tiie  business  of  bankers  at  Mntbhne, 
B.  4r  Co,  became  bankrupts ;  and  at  the 
time  of  their  act  of  bankruptcy  the  two 
banks  held  notes  and  other  securities  of 
each  other  to  nearly  the  same  amount. 
The  provisional  assignee  of  B,  4  Co 
knowmg  that  fact,  presented  and  ob- 
tained payment  of  the  notes  ofA.^  Co,^ 
partly  at  their  bank,  and  partly  at  the 
house  of  their  agents  in  London,  who 
were  ignorant  of  the  situation  in  which 
the  parties  stood:  Held,  that  A,  4  Co. 
might  recover  the  amount  so  received, 
in  an  action  for  money  had  and  received 
against  the  provisional  assignee.  Ed- 
mtadB  and  (Hhen  v.  Newman^  H,  8.  4  4. 
G,  4.  418 

5.  A.  sold  goods  to  B.  at  whose  risk  they 
were  shipped  for  Lubon,  to  be  paid  for 
by  bills  drawn  upon  JL  i^  Co,  C,  went 
as  supercargo  and  trustee  for  A,  and  B,. 
and  was  to  retain  possession  of  the  goods 
until  the  amount  of  the  bills  drawn  upon 
B.  4r  Co,  was  remittedi  and  then  the  bill 
of  lading  was  to  be  delivered  up  to  B. 
B,  directed  B,4r  Co,  to  effect  an  insurance, 
which  was  done  at  his  expense  and  not 
in  pursuance  of  anv  agreement  between 
him  and  A.  The  ship,  with  the  goods  on 
board,  was  captured,  and  the  underwriters 
paid  a  total  loss  to  ^.  4*  Co,,  who  gave 
B,  credit  fOr  the  money,  part  of  which 
they  paid  over  to  him,  and  part  to  his 
assignees  aAer  he  had  become  bankrupt 
R,  ^  Co.  paid  part  of  the  bills  drawn 
upon  them  and  rejected  others.  In  an 
action  brought  against  them  by  A.  for 
money  had  and  received  to  his  use :  Held 
that  they  were  not  bound  to  apply  tiie 
money  paid  on  the  policy  to  the  discharge 
of  the  bills  drawn  by  B.  for  the  goo&. 
The  defendants  in  answer  to  an  applica- 
tion by  plaintiff,  stated  that  they  could 
say  nothing  about  some  of  the  bills  in 
question  not  then  accepted,  and  that 
their  fate  must  depend  upon  the  slate  of 
W/ZfisMM^  when  they  become  due:  Held, 
that  this  was  not  a  conditional  acceptance, 
and  did  not  bind  JR.  4*  Co,  to  apply  to  the 
payment  of  the  bills,  any  money  that  they 
might  receive  on  account  of  Wiiiianu, 
Neak,  Adminutmtnx,  v.  Beid,  E.  4.  G,  4. 
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6.  Declaration  that  defendant  was  indebted 
to  plaintiff  in  account,  and  thereupon,  in 
consideration  of  the  premises,  and  that 
plaintiff  would  take  and  accept  the  work 
and  labor  of  the  defendant  as  a  plumber 
and  glazier,  at  reasonable  prices,  to  (he 
extent  of  that  debt,  defendant  promised 
to  do  the  work.  Counts  for  money  had 
and  received,  Ac.  It  was  proved  that 
the  plaintiff  1^  deed  had  assigned  certain 
premises  to  the  defendant  for  a  sum  of 
money  therein  mentioned  The  deed 
stated  tiiat  sum  to  have  been  well  and 
truly  paid,  and  released  the  defendtti 


MS 
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tberefron.  Furol  eridence  was  given  to 
show,  that  in  fact  part  of  the  ourchase* 
money  had  not  been  paid,  but  that  it  was 
agreed  by  parol  between  the  parties  at 
the  time  of  the  execution  of  the  deed,  that 
that  part  of  the  purehase-money  shomld 
be  retained  by  the  defendant,  and  that  he 
should  do  work  ibr  the  plaintiff  to  that 
jtmount:  Held,  that  if  this  evidence 
w^  admissible,  still  it  did  not  support 
the  declaration:  Held»  secondly,  that  as« 
suming  the  legal  effect  of  the  agreement 
to  be,  .that  the  entire  consideration-money 
had  been  paid,  and  that  part  was  returned 
in  consideration  of  the  defendant*s  pro- 
mising to  do  work,  the  parol  evidence 
would  not  contradict  the  deeds,  and  would 
be  admissible,  but  that,  inasmuch  as  the 
original  debt  was  extinguished  by  the 
release  in  the  deeds,  and  no  new  debt 
was  created,  but  merely  an  obligation  to 
do  work  arising  out  of  a  new  special 
contract,  that  ought  to  have  been  de- 
clared upon.  Baker  v.  Dewey,  E,  4 
G.  4.  704 

• 

ATTACHMENT. 
Bk  Fbaotics,  so.    AmBXTmAMSVT,  % 

ATTORNEY. 

1.  An  attorney  of  the  court  of  K.  B.  may 
sue  out  a  commission  of  bankruptcy,  and 
maintain  an  action  for  the  fees  due  upon 
that  business,  without  being  admitted  a 
solicitor  in  Chancery.  WUkinimt  Gent^ 
one,  4«^  V.  Diggeli,  if^S  4*  4  6.  4.      168 

%  Where  the  attorneys  for  the  plaintiff  and 
defendant,  in  a  cause  which  was  ready 

'  for  trial,  entered  into  an  agreemoit  where- 
in they  permmaUy  wutertook  that  die 
record  should  be  wi^drawn,  that  certain 
things  should  be  done  by  the  plaintiff  and 
defendant,  and  that  eosts  should  be  taxed 
for  the  dc^ndant  ia  a  certain  manner : 
Held,  that  the  attorney  for  the  plaintiff 
was  personally  bound  to  pay  the'costs 
when  taxed  in  the  mode  specified,  hemn, 
Geni^  «fM,  4««,  v.  CMngtomf  Gent^  one, 
4e.,ir.3  4^4G.4.  160 

K  An  attorney  enlenng  a  plaint,  and  suing 
om  process  in  the  county  court  during 
the  time  of  his  imprisonment,  is  within 
the  meaning  of  IS  6.  2.  e.  13. «.  9.,  and 
liable  to  be  struck  off  the  roll.  In  the 
Maiier  of  Fiini,  GenL,  am^ifc^H,  8  4*  4 
G.4.  264 

4.  Articles  of  clerkship  were  duly  stamped 
and  executed,  and  transmitted  to  agents 
in  town  for  the  purpose  of  being  enrolled 
with  the  proper  officer  of  the  court  It 
appeared  that  in  the  agenfs  book  there 
was  an  entry  in  the  handwriting  of  a 
clerk,  who  had  left  the  country,  of  his 
having  attended  the  enrollment,  and  paid 
a  fee  on  that  occasion ;  but  there  was  no 
•iitiy  of  such  an  enrollment  in  the  book 


,  kept  at  ihe  master's  offiet;  Thm  aom 
refused  to  order  the  counterpart  of  the 

I  articles  to  be  registered  fHine  pto  lime,  or 
to  order  the  party  to  be  admitted  an  at- 
torney. Ex  parte  PUgrim,  H.  3  4r  ^ 
G.4.  M4 

6i.  An  attorney  engaged  a  certificated  con- 
veyancer to  conduct  his  business,  and 
agreed  to  allow  him  a  moiety  of  the  pro- 
fit instead  of  a  salaiy.  The  names  of 
both  were  painted  on  the  office-door,  and 
bills  for  business  were  made  out  and  de- 
livered in  their  joint  names :  HeMU  that 
this  was  a  ease  within  22  (?.  2.  e.  46.  s. 
1 1.,  inasmuch  as  the  atlofiiey  had  allowed 
his  name  lo  be  used  for  aad  on  account 
of  an  unqualified  person ;  and  the  court 
ordered  the  atloraey  to  be  struck  off  the 
roll,  and  the  clerk  lo  be  committed  to 

?rison  for  a  month.    In  ike  Mtaiter  of 
Ikomae  Jaekeen  and  John  Wood,  A  8  4'4 
G.  4.  270 

6.  A  defendant  having  appeared  to  the  action 
by  one  attorney,  cannot  in  the  same  cause 
make  any  application  to  the  court  by 
another,  without  having  obtained  an  order 
for  changing  his  attorney.  Ginden  v. 
Moore,  £.  4  <?.  4.  664 
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BAIL. 

See  Baitkbitpt,  6b     JoneinvT.     PaAerrcn 

4.  6.  11.  16.  24.  29. 

BAIL  IN  ERROR. 
See  Boirn,  1.    PaAcrics,  24^ 

BANKRUPT. 

1.  Where  the  defendant  having  agreed  to 
lend  to  two  persons  who  afterwards  be- 
come bankrupts,  200/.  to  be  applied  to  a 
specific  purpose,  drew  a  cheque  on  his 
banker  for  that  sum,  and  delivered  it  to 
them  before  their  bankruptcy;  and  they 
not  having  used  the  cheque,  returned  it 
to  the  lender  after  having  committed  an 
act  of  bankruptcy;  Hel<^  that  their  as- 
signee could  not  maintain  trover  for  the 
clique.  Monre,  Aerignu  afBarihvp,  v. 
Anrikmp,  JIT.  8  G.  4.  5 

2.^  trader  having  been  arrested  on  the 
20th  Mey,  desired  his  servants  not  to  let 
into  the  house  any  persons  whom  they 
did  not  know,  as  he  was  afraid  of  being 
arrested  again.  On  the  morning  of  the 
2l8t  the  doors  of  the  house  was  kept  shut, 
and  no  person  was  admitted  until  it  had 
been  ascertained  from  the  window  who 
he  was:  Held,  that  an  act  of  bankniptcy 
was  committed  on  that  mominsr,  although 
no  creditor  was  actually  denied.  Honey 
and  Oiher§f  Aseigneee,  v.  RameboUom  and 
(Hken,  if:  8  G.  I.  6» 
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&  A  htftlnrapt,  who  has  oMained  liis  eerti- 
fieate,  eannot  be  arrested  upon  a  snbse. 
qoent  promise  to  pay  a  debt  dae  before 
his  bankraptcjr.  reen  t.  dMatr^  BL  3 
^.4.  116 

4.  CommissioDers  of  bankmpts  are  not  lia» 
ble  to  an  action  of  trespass  for  commit- 
ting a  person  who  does  not  answer  to 
their  satisfaction  when  examined  before 
them,  teaching  the  estate  and  effects  of  a 
bankmpt.  DomoeU  y.  Impty  and  TW 
OUun,  ILSA^O.i.  163 

h»  A  bankrupt  having  obtained  his  certifi- 
cate before  the  rising  of  the  Conrt,  on  the 
day  when  the  second  Mve  fadoM  against 
the  bail  was  retamable,  the  Court  order- 
ed an  exonereiur  to  be  entered  on  the  bail- 
piece.  JMfuon  T.  Lmdmitf,  Ji,3  4r^  O. 
4.  S47 

6.  A  seperate  commission  having  issued 
against  A^  and  a  joint  commission 
against  A.  and  B*^  the  assignees  under 
the  separate  commission  obtained  a  ver- 
dict against  C.  The  Court  ordered  the 
money  to  be  paid  into  conrt  until  a  peti- 
tion, pending  before  the  Lord  Chancellor, 
to  sepersede  the  separate  commission 
vas  decided.  Hodgkauon  and  Otkert, 
AmgnM,  V.  TVaoera,  /f.  3  4-  4  (?.  4.    857 

7.  In  an  action  by  the  assignees  of  a  bank- 
rupt brought  to  recover  property  in  the 
bankrupt's  possession  as  reputed  owner, 
the  plaintiffs  proved  that  the  bankruot 
had  once  been  the  real  owner  of  the  goods 
in  question,  and  that  he  continued  in  pos- 
session of  them  until  he  committed  an  act 
of  bankraptcy :  Held,  that  this  was  prima 
fide  evidence  that  he  continued  in  pos- 
session as  owner,  and  that  it  then  lay 
upon  the  defendant  to  prove  that  the 
bankrupt  had  ceased  to  be  the  reputed 
owner.  The  defendant  proved  that,  long 
before  the  act  of  bankruptcy,  the  goods 
had  been  seized  under  an  execution,  at 
the  suit  of  a  creditor,  by  the  sheriff,  and 
that  they  were  conveyed  by  bill  of  sale  to 
the  creditor,  and  that  he  afterwards  de- 
mised them  at  an  annual  rent  to  the  bank- 
rupt, who  continued  in  possession  of 
them  till  the  time  of  his  bankruptcy. 
Soon  after  the  bill  of  sale  was  executed, 
the  creditor's  initials  were  marked  on  all 
the  goods:  Held,  that  this  was  no  evi- 
dence of  the  notoriety  of  the  change  of 
property;  and,  consequently,  that  th^ 
was  no  evidence  to  go  to  the  jury  that 
the  bankrupt  had  ever  ceased  to  be  the 
reputed  owner.  Unguard  and  Afwther, 
AidgnttB  of  Fry  v.  MutUer,  H,  S  4r  ^ 
G.4.  808 

9,  A.4r  Co.  and  B,  4r  Co,  respectively  car- 
ried on  the  business  of  bankers  at  Btaid' 
§Umi,  B.  4r  Co.  became  bankmpts ;  and 
at  the  time  of  their  act  of  bankruptcy, 
the  two  banks  held  notes  and  other  secu- 
rities of  each  other  to  nearly  the  same 
Amount    The  provisional  assignee  of  B. 
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4"  Co.,  knowhig  that  fhet,  presented  and 
obtained  payment  of  the  notes  of  it  4^  Co., 
partly  at  their  bank,  and  partfy  at  the 
house  of  their  agents  in  London,  who 
were  ignorant  of  the  situation  in  which  the 
parties  stood:  Held,  that  A.  4r  Co.  might 
recover  the  amount  so  received,  in  an  ac- 
tion for  money  had  and  received  against 
the  provisional  assignee.  Bdmeadi  and 
Othtn  y.  Nemman,  ^.  3  4"  4  C  4.       418 

9.  In  an  action  on  the  9  Anne,  e.  14.  brought 
by  the  assignee  of  a  bankrupt  to  recover 
money  lost  by  the  bankmpt  at  a  play,  the 
bankrupt,  who  had  obtained  his  certifi- 
cate, was  called  as  a  witness  to  prove 
the  loss :  Held,  that  he  was  incompetent, 
but  that  his  competency  was  restored  by 
three  releases ;  nrst,  by  the  bankrupt  to 
the  assignee ;  second,  by  all  the  ereaitors 
to  the  bankrupt;  third,  by  the  assignee 
(who  was  not  a  creditor,)  to  the  bank- 
mpt: Held,  secondly,  that  a  year  after 
the  commission  issued,  it  might  be  pre- 
sumed that  all  the  creditors  had  proved, 
and  that  a  release  signed  by  all  those 
who  had  proved  might  therefore  be  con* 
sidered  as  a  release  by  all  the  creditors ; 
thirdly,  that  such  a  release  did  not  des- 
troy the  assignee's  right  of  action.  Car* 
Ur,  Asngnee,  y.  Abbott  and  Otkert,  H.  3 
Jt^G.4.  444 

10.  A.  B,  being  sole  owner  of  a  ship,  by 
indenture  of  the  94th  June,  1819,  assigned 
three-fourth  shares  of  it  to  a  creditor,  as 
security  for  a  debt  The  deed  contained 
clauses  by  which  the  creditor  was  to  re- 
convey  the  three-fourth  shares  upon  pay- 
ment of  his  debt,  and  a  power  of  sale  to 
the  creditor,  in  case  the  debt  was  not  paid 
within  a  given  time :  X  B.  was  to  be  per- 
mitted to  freight  the  ship,  and  to  load 
cargoes  from  time  to  time.  Sec,  and  was 
to  insure  the  ship  for  the  amount  of  the 
debt  in  the  name  of  the  creditor,  or  other- 
wise to  assign  the  policies  to  him.  At 
the  time  of  the  execution  of  tiie  deed, 
the  ship  was  absent  from  her  port  of 
registry  on  a  voyage  to  North  Amoicof 
but  all  the  forms  prescribed  by  the  ship- 
registiy  acts,  as  to  the  transfer,  were  duly 
complied  with.  The  ship  returned  to  her 
port  of  registry  in  Jtdy,  1819,  and  was 
constantly  employed  from  that  time  till 
February,  1892,  by  A.  B.  in  carrying  car- 
goes for  his  own  use  and  on  his  sole  ac- 
count, and  he  continued  during  all  that 
time  in  the  actual  possession  of  the  ship, 
and  to  manage  and  navigate  her  without 
the  interferance  or  control  of  the  creditor. 
A.  B.  having  become  bankmpt,  it  was 
held,  that  as  he  had  once  been  the  real 
owner  of  the  whole  ship,  and  had  never 
done  any  thing  to  make  it  notorious  to 
the  world  that  he  had  ceased  to  be  die 
owner  of  the  three-fourth  shares,  he  coii- 
tinued  to  be  the  apparent  owner  of  those 
shares,  with  the  consent  of  die  true  owuar* 
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down  lo  Ihe  time  of  the  aiet  of  bankniptey^ 
aod^  therefore,  that  those  shares  pasiied 
to  his  assignees,  as  property  in  his  or> 
der  and  disposition  within  the  meaning 
of  the  21  Jac  1.  c  19.  Kvrkktf  imd  Bhg' 
bumf  Amgntes,  v.  Htdgmm.    £•  i  G.  4. 

688 

11.  Commissioners  of  hanknipta  cannot 
give  a  bankrupt  a  protection  for  an  nn 
limited  period  of  time  in  order  to  enable 
him  to  make  a  fall  disclosure  of  his  ee* 
late  and  effects.  Cktu^kUm  t.  Leigk^  E. 
4G^.4.  868 

IS.  A  testator  being  seised  of  the  mansion- 
house  of  B.  (ot  his  lile,  and  being  the 
ovner  of  certain  household  furniture, 
pictures,  dte.  therein,  bequeathed  the  lat- 
ler  to  trustees  upon  trust,  to  permit  the 
same  to  be  held  and  enjoyed  by  the  per- 
son who,  for  the  time  being,  would  be 
entitled  to  the  possessioD  of  his  free- 
hold estates ;  ana  he  further  directed,  that 
whilst  the  said  freehold  estates  should  be 
held  and  enjoyed  by  the  person  entitled 
to  his  said  mansion-house,  tlie  said  chat- 
tels should  be  kept  in  the  mansion-house, 
and  not  removed  therefrom,  unless  with 
the  consent  of  the  trustees.    Upon  the 
death  of  the  testator,  the  goods  and  chat- 
tels were  in  the  said  mansion-house,  and 
his  son  then  became  seised  of  the  free- 
hold estates,  and  entided  to  the  mansion- 
house  for  his  life,  and  remained  in  the 
occupation  of  the  same,  and  of  the  house- 
hold furniture,  dec.  mentioned  in  the  will : 
Held,  that  even  if  the  son  of  the  testator 
had  been  a  trader,  and  become  a  bank- 
rupt, and  had  had  the  goods  in  his  pos- 
session at  the  time  of  the  act  of  bank- 
ruptcy, under  the  above  circumstances 
they  would  not  have  passed  to  bis  as- 
signees as  property  in  bis  order  and  dis- 
rsition,  within  the  meaning  of  the  81  Jbe. 
c  19.,  and,  therefore,  that  a  collector 
of  taxes  was  not  justified  in  distraining 
these  goods  for  taxes  due  from  the  son 
in  respect  of  horses,  carriages,  dogs,  &c 
under  the  49  G.  3.  c  99.  s.  38^  by  which 
collectors  of  taxes  are  authorized  to  use 
all  remediesvand  powers  which,  by  any 
acts  concerning  bankrupts,  are  given  to 
creditors.    Qumrti  whetner  that  section 
applies  to  persons  not  subject  to  the 
bankrupt  laws  1    The  Earl  tf  ShafUBbury 
and  Othen  v.  JSimmA;  £.  4  G.  4.  666 

BARON  AND  FEME. 

Where  an  action  was  brought  aganstil. 
and  B.  and  C.  his  wife,  upon  a  joint  pro- 
missory note  made  by  A.  and  C.  before 
her  marriage,  and  the  promise  was 
laid  by  A,  and  C  before  her  marriage, 
and  defendants  pleaded  the  statute  of 
limitations,  whereupon  issue  was  joined : 
Held,  that  an  acknowledgment  of  the 
note  by  A*  within  six  yeaiSi  but  afker  the 


intermanriage  of  JK  and  d,  van  tfoten. 

dence  to  support  the  issue.    FkUam  v 
Fader  and  (Hktn,  H.9A<G.^.        848 

BASTARD. 

1.  When  an  order  of  bastardy  has  been 
made,  and  the  time  for  appeal  past,  it 
csnnot  be  enforced  under  18  E&x.  c  9L, 
but  the  magistrate  must  proceed  under 
49  G,  8.  e.  68.  «.  8.  by  commitment  for 
three  months.  Ex  parte  Addis,  M,  3  G.  4. 

87 
S.  Notiee  of  appeal  against  an  order  of  fllia^ 
tion  was  given  in  the  following  form: 
**!,  A.  B^  of,  &C.,  intend  at  the  next  gene- 
ral quarter  sessions  to  be  holden,  Ac, 
to  commence  and  prosecute  an  appeal 
against  an  order  of  filiation,  made,  Ac., 
whereby  I  was  adjudged  to  be  the  father 
of  a  bastard  child,  bom  on  the  body  of 
E.  R^  and  chargeable  to  the  parish  of  &.•" 
Held,  that  this  notice  was  insufficient, 
the  eoiMe  and  matter  of  appeal  not  being 
set  out  as  required  by  9  G.  3.  e.  68.  s.  5. 
Bex  T.  Jwdieee  of  OxfordMrt,  if.  3  4"  4 
G.4.  879 

BILL  OF  EXCHANGE. 

1.  The  plaintiffs  sold  goods  to  C.  and  P., 
and  took  their  acceptance  for  the  amount, 
half  of  which  was  guaranteed  by  the  de. 
fendant  Before  the  bill  became  due,  C. 
and  P.  became  insolvent,  of  which  the 
defendant  was  then  informed,  and  also 
that  the  plaintiffs  looked  to  him  for  the 
sum  which  he  had  guaranteed:  Held, 
that,  under  these  circamstances,  it  was 
unnecessary  for  the  plaintiffs  to  present 
the  bill  when  due,  or  give  the  defendant 
notice  of  the  non-payment  of  it.  &A 
brow  T.  Wilkim,  JK  3  G.  4.  10 

8.  .A  bill  of  exchange  having  been  dis- 
honored, the  acceptor  transmitted  a  new 
bill  for  a  larger  amount  to  the  payee,  but 
had  not  any  commnoication  with  him 
respecting  the  first.  The  payee  discount- 
ed the  second  bill  with  the  holder  of  the 
first,  which  he  received  back  as  part  of 
the  amount,  and  af^rwards,  for  a  valua- 
ble consideration,  indorsed  it  to  the  plain- 
tiff: Held,  that  the  second  bill  vras  merely 
a  collateral  security,  and  that  the  receipt 
of  it  by  the  payee  did  not  amount  to 
giving  time  to  the  acceptor  of  the  first 
bill  so  as  to  exonerate  the  drawer.  Primg 
V.  Clarkmm,  M.  3  G,  4.  14 

3.  Where  the  holder  of  a  bill  of  exchange, 
being  a  security  for  a  debt  due  from  A, 
B*y  C.,  and  D.,  indorsed  over  and  put  the 
bill  into  the  hands  of  B.,  C^  and  D^  who 
settled  their  accounts  with  A^  saying 
that  the  bill  had  been  satisfied  by  them, 
but  the  bill  itself  was  noi  produced  to,  or 
seen  by  A.  ctf  the  time  of  such  settlement.' 
Held,  that  this  was  no  defence  to  A,  In 
an  action  by  the  holder  against  i^i^  C, 
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lAdJP^  the  bill  act  haring  beoi  in  faet 
satisfied  by  the  persons  to  whom  it  had 
been  indorsed  and  handed  over,  ytaiher* 
iimuv.HunimulOtk€r$^M,3G.^  118 
i.  Where  the  declaration  stated  that  a  bill 
of  exchange  was  indorsed  by  certain 
arsons  trading  nnder  the  firm  of  if.  and 
F^  by  procnration  of  J.  /)«>  Heldt  that 
this  allegation  was  supported  by  evi- 
dence of  J.  DU  hand-writing ;  and  that 
he  being  the  managing  partner  in  a  firm 
which  carried  on  all  business  of  bujring 
and  selling,  under  the  designation  of  A 
Ar  Co^  was  in  the  habit  of  indorsing  bills 
in  the  manner  above  aiated;  although 
there  was  no  such  person  as  F.  in  the 
firm  of  A  4*  CVs  and  no  direet  proof 
Aat  J.  D*9  partners  were  privy  to  those 
transactions.  One  partner  may  act  for 
the  whole  firm  by  procuration.  William^ 
mm  T.  MkH$im,  if.  8  4-  4  (?.  4.  146 

5.  Where  a  bill  of  ezhange  was  indorsed 
generaiitf,  but  delivered  to  &  C,  as  ad- 
ministratrix of  J»  C,  for  a  debt  due  to 
the  intestate^  and  &  C  died  intestate  af- 
ter the  bill  became  due,  and  before  it  was 
paid:  Held,  that  the  administrators  de 
ooni$nauotJ.  C.  might  sue  upon  the  biU, 
and  that  their  title  was  sufficiently  proved 
by  the  letters  of  administration  at  bomt 
HSU,  without  producing  those  granted  to 
&  C.  the  administratrix.  Catherwood 
mnd  AnaHar^  Aiminittraion  de  6oms  npn, 
T.  Ckabaudj  if.  3  4*  4  G.  4.  160 

6.  In  an  action  bv  the  indorsee  against  the 
drawer  of  a  bill  of  exohange  the  plaintiff 
did  not  prove  any  notice  of  dishonor  to 
the  defendant,  but  gave  in  evidence  an 
agreement  made  between  a  prior  indorser 
and  the  drawer,  after  the  bill  became  due. 
It  recited,  that  the  defendant  had  drawn, 
among  others,  the  bill  in  question,  that  it 
waa  over  due,  and  ought  to  be  in  the 
hands  of  the  prior  indorser,  and  that  it 
▼as  agreed  that  the  latter  should  take  the 
money  due  to  him  upon  the  bill  byin^ 
atalmenta :  Held,  that  this  waa  evidence 
that  the  drawer  was  at  that  time  liable  to 
pay  the  bill,  and  dispensed  with  other 
proof  of  notice  of  dishonor.  Gunmm  and 
Othertf  Asngneeff  v.  Metx,  JlS4r^  O,^ 

198 
T.  A.  and  i?.,  merchants  in  London^  being  ap- 
plied to  on  behalf  of  C,  resident  at  lieiiie- 
rors,  to  give  him  a  letter  of  credit  for 
dO,OOOiL  to  enable  him  to  purchase  pro- 
duce to  load  certain  vessels  for  the  port 
of  London,  and  to  accept  his  drafts  at 
ninety  days  sight  on  receiving  invoice, 
bill  of  lading,  and  orders  for  insurance 
to  the  extent  of  certain  fixed  prices  for 
various  kinds  of  produce,  wrote  to  C, 
stating  that  they  consented  to  make  the 
advances  required  npon  the  terms  des- 
oribed ;  and  that  npoa  receiving  the  docu- 
meats  before  mentioned,  and  no  irregu- 
Urity  i^pcaxingf  they  would  aenept  nis 


drafts  aUheiiatMi/  daie^  to  the  extealof  ^,- 
OOOl  C  shipped  produce  to  the  value  of 
800A  on  board  one  vessel,  and  to  the  value 
of  1600A  on  board  another,  and  neat  the 
aeceasary  documents  to  A,  and  JBL,  and 
directed  the  surplus  of  the  proceeds  of 
the  first  cargo  (after  repaying  the  ad- 
vances of  A»  and  B.)  should  be  paid  to 
D,  in  LondoOp  and  that  the  surplus  of  the 
second  should  be  held  by  them  to  abide 
by  his  future  advice.  C.  afterwards 
drew  a  bill  opon  A.  and  B.  for  609L  at 
six  nwnika  wM  and  did  not  specify  to 
the  account  of  which  cargo  it  was  to  be 
charged.  A,  and  A  reflised  to  accept  it, 
and  C.  having  thereupon  brought  an  ac- 
tion against  them:  Held,  first,  that  C. 
was  not  bound  lo  draw  at  ninety  (Uys, 
hut  -might  draw  al  any  immW  dffai,  and 
that  six  months  could  not  be  considered 
unusual,  the  jury  not  having  fouud  it  to 
be  so.  Secondly,  that  C  was  not  bound 
to  specify  to  which  cargo  the  bill  was  to 
be  charged;  for  that,  in  the  absence  of 
any  direction  hy  him,  A.  and  B^  might 
charge  it  to  either  at  their  election. 
Lrnng  V.  Battk^,  JIZ^^CA.  398 
8.  Debt  \)j  the  drawer  against  the  acceptor 
of  a  biU  of  exchange,  payable  to  the 
drawer  or  his  order,  ^  vabu  nuived  m 
goodB,'  Held,  that  Uie  action  would  lie. 
Priddjf  V.  Hmbrtjf^  £.  4  0. 4.  674 

BLASPHEMY. 
iSSBsIiinxa. 

BOND. 

1.  A  bond  eonditional  to  keep  the  plaintiff 
harmless  from  the  payment  of  an  annuity, 
and  from  all  actions,  suits,  damages,  and 
costs  which  should  be  brought  against 
him,  or  that  he  might  sustain  by  reason 
of  the  nouipajment  of  the  annuity,  is  not 
a  bond  for  pajrment  of  money  only  within 
statute  8  J0t*  1.  c.  87  and,  consequently, 
.  upon  error  brought  to  reverse  a  indg* 
meat  obtained  in  an  action  on  such  bond, 
bail  in  error  are  not  required.  Flanagan 
r.Waikins,KBA^0.4.  816 

8.  Debt  on  a  bond.  Whereby  Sir  if.  C,  G, 
&  Wi,  and  J.  W,  acknowledged  them- 
selves held  and  bound  to  the  plaintifis  in 
**  IWOL  each,  for  which  they  bound  them- 
selves, and  each  of  them  for  himself,  for 
the  whole  and  entire  sum  of  lOOOiL  each,*' 
subject  to  a  condition  that  G.  B.  M.  should 
render  a  true  account  of  all  monies  re- 
ceived by  him  as  treasurer  for  the  county 
otMUUkmx:  Held,  that  this  was  a  seve- 
ral bond  only,  and  that  the  obligees,  by 
removing  the  seal  of  one  obligor,  did  not 
render  it  void  as  to  the  others.  CotUnt 
and  Otken  v.  i^wsar  and  (Hhen,  Exteu- 
Ion,  £.  4  G.  4.  688 

BRIBERY  act: 

Where  a  voter  received  money  after  ao 
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election  for  faftTiiig  voted  for  a  pulkmUir 
candidate,  Irat  no  agreement  for  any  such 

SLSTmentwas  made  before  the  election: 
eld,  that  this  was  not  an  offence  vithin 
tbttt  0.%  e.  ti.  §.  7.    Lord  Otnimg^ 

BURGESSES. 
See  CoareaATiev. 

BTE-LAW. 

1.    Mashaxvi,  S. 


CANAL. 
4^  6»  8.    Etisbmcb,  9. 


See  PMB4ATS, 


CARSIER. 

A  deliyered  a  quantity  of  iron  to  a  earner 
to  be  conveyed  by  the  latter  to  B^  the 
vendee  in  the  country.  The  carrier  hav- 
ing reached  B*s  premises,  landed  a  part 
of  the  iron  on  his  wharf,  and  then  finding 
that  B.  had  stopped  pajrment,  reloaded 
the  same  on  boArd  his  barge,  and  took 
the  whole  of  the  iron  to  his  own  pre* 
mises :  Held,  that  there  was  no  delivery 
of  any  part  of  the  iron  so  as  to  divest  the 
consignor  of  his  right  to  stop  in  (nvutfti, 
the  special  property  remaining  in  the 
carrier  until  the  freight  for  the  whole 
cargo  was  either  tendered  or  paid,  or 
until  he  had  done  some  act  showing  that 
he  assented  to  part  with  the  possession 
of  the  goods  wiuout  receiving  his  freight 
CnwAav  and  Oikere  v.  Eadee,  A  S  4*  i 
0. 4.  Wl 

CERTIFICATE. 
See  BAvaavrr,  9. 

CERTIORARL 

1.  The  Court  will  not  grant  a  eerUontn  to 
remove  an  indictment  from  the  quarter 
sessions  alter  judgment  has  been  pro- 
nounced in  that  court  Rex  v.  The  Ma- 
biianU  of  Penegoee  and  Madnndieth,  JL 
8  C.  4.  142 

2.  A  eerUarwri  issued  to  remove  a  cause 
from  the  Court  of  Great  Sessions  in  Wake, 
without  any  special  ground  for  so  doing, 
and  without  any  notice  having  been  given 
to  the  opposite  party,  but  was  not  de- 
livered to  the  Juages  of  that  court  till  the 
day  before  the  trial,  would  in  course  have 
taken  place,  and  after  groat  expenses 
had  been  incurred.  Under  these  ciroum* 
stances,  this  court  not  only  quashed  the 
eeriiarari,  and  directed  a  proeedendo  to 
issue,  but  ordered  that  the  party  who 
caused  it  to  issue,  should  pay  to  the  op- 
posite party  the  costs  incurred  by  the 
iatl«r  in  the  court  below.  Jonee  v.  bomee 
and  Oihere,  M.ZO.A.  149 


S.  A  eefHermi  wHl  lie  to  remove  an  eject- 
ment  from  an  inferior  court  Dee,  d, 
Sadkr  r,  Drmg,  H.  9  ^  ^  G.  I.  S63 

4.  On  moving  for  a  rule  nm  for  a  eeHianai^ 
it  is  irregular  to  entitle  the  affidavits  in 
any  cause,  and  if  they  aro  entitled  tiiey 
cannot  be  read.  Ex  parte  J,  I'fekro,  H.  3 
^4G.4.  S67 

CESTUI  QUE  VIES. 
See  CovTBOLSy  S.    Cvsrext  1. 


CLAIM. 
See  CovBVAST,  !• 

COMMISSIONERS  OF  BANKRUPTS. 
See  TaitvASi,  1. 

COMMISSIONERS  OF  SEWERS. 
See  Sawims,  1. 

COMMON  COUNCILMAN. 
See  Mavbamvs,  S. 

CONSIGNOR  AND  CONSIGNEE. 

if.  delivered  a  quantity  of  iron  to  a  carrier 
to  be  conveyed  by  the  latter  to  B^  the 
vendee  in  the  country.  The  carrier  hav- 
ing reached  B'e  premises,  landed  a  part 
of  the  iron  on  his  whar(  and  then  finding 
that  B.  had  stopped  payment,  reloaded 
the  same  on  board  his  barge,  and  took 
the  whole  of  the  iron  to  his  own  pre- 
mises :  Held  that  there  was  no  delivery 
of  any  part  of  the  iron,  so  as  to  divest 
the  consignor  of  his  right  to  stop  in  iran^ 
eiiu  the  special  property  remainmg  in  the 
carrier,  until  the  freight  for  the  whole 
cargo  was  either  tendered  or  paid,  or 
until  he  had  done  some  act  showing  that 
he  assented  to  part  with  the  possession 
of  the  eoods  without  receiving  his  frei^t. 
Craw^ay  and  Othere  v.  £!aaet,  A  3  4*  4 
G.  4.  181 

CONSTABLE. 

Where  a  warrant  was  directed  « to  it  i^., 
to  the  constables  of  W.,  and  to  all  other 
his  majesty*8  officers  **  Held,  that  the  con- 
stables of  W.  (their  names  not  being  in- 
serted in  the  warrant;  conld  not  ezecate 
it  out  of  that  district  The  King  v.  War 
andOiken,IL9Jt^G.A. 


CONVICTION. 

1.  A,  and  B.,  found  and  arrested  on  board 
a  boat  laden  with  smuggled  goods  within 
tiie  harbor  of  F.,  which  was  within  a 
local  exclusive  jurisdiction,  were  after- 
wards taken  with  the  boat,  Ac  to  the  port 
of  D.,  and  convicted  before  two  justice<t 
of  the  town  and  port  of  /).,  pursuant  to 
46  G.3.e,  ISl.  «.  7.,  67  G,  8.  e.  87.  a  6., 
and  8  <7.  4.  e.  110.,  Held,  that  the  eon* 


INDEX. 


333 


Tfction,  vhich  only  stated,  that  they  had 
been  found  and  taken  on  board  a  boat  in 
the  harbor  of  F.  was  bad,  for  not  showing 
that  the  jnstiees  of  D.  had  jurisdiction 
orer  the  offence. 

Semble,  that  in  this  case  only  the  jnstices 
of  the  local  jurisdiction  of  F,  had  au- 
thoriQr  to  convict,  and  that  the  46  (r.  8.  c 
.ISl.  t.  7.  gives  jurisdiction  to  those  jus- 
tices only  who  reside  near  to  theyfnl  port 
or  place  in  which  any  ship,  Ac  shall  be 
carried,  or  where  any  person  shall  be  ar- 
rested by  virtae  of  that  clause.  KUeand 
Lan^t  caae,  M.  3  G.  A.  101 

S.  A  conviction  on  the  6  4*  6  Anne,  c  14»  f. 
4.,  for  keeping  and  using  a  gun  to  kill 
game  without  being  qniJified,  mast  be 
made  within  three  months  after  the  of- 
fence committed.  Bex  v.  BtUamy^  E.  i 
0.4.  600 


See  Assmmrr, 


CONTRACT. 
6.    Evinairos,  %  4.    Pat< 


XSWr  OF  XOVKT  IHTO  COVUT. 

COPYHOLD. 
.   See  Dbviss,  1. 

1.  A»  having  married  a  woman,  owner  of  a 
customary  estate  in  fee,  took  a  grant  of 
the  freehold  from  the  lord,  upon  which 
livery  of  eeiein  was  afterwards  given. 
Semble,  that  the  grant  operated  as  an  en- 
franchisement before  the  livery,  and  that 
the  course  of  descent  of  the  customary 
estate  would  not  be  thereby  altered.  Doe 
dem.  Newleif  v.  Jaekaon,H.9^4  G.4.  448 

S.  In  the  manner  of  A.  there  is  a  custom, 
that  when  a  copyhold  tenement  is  granted 
by  copy  of  court  roll  to  any  person  to 
hold  the  same  to  simA  penon  for  the  lives 
of  two  or  more  other  persons,  and  the 
life  of  the  longest  liver  of  such  other  per- 
nons  eueeeenvefy,  and  the  grantee  dies 
during  the  life  or  lives  of  any  one  or  more 
of  sDch  other  persons,  without  having  de- 
rised  the  said  copyhold  tenement,  such 
other  person  or  persons  shall  be  entitled 
by  virtue  of  sncn  grant,  to  take  and  hold 
t^  copyhold  tenement  siieeem«e/y,  as  they 
are  respectively  named  in  the  grant,  dur- 
ing his  or  their  life  or  lives  respectively; 
but  if  the  grantee  devises  the  copyhold 
tenement,  the  devisee  shall  take  and  hold 
it  daring  the  life  or  lives  of  the  eei^t  que 
me§ :  Held,  that  this  was  a  good  custom. 
Doe  dem  Nmean,  Bart^  v.  Goddard,  B,  4 
G.4.  623 

3.  Mlandamue  to  the  lord  and  steward  of  the 
manor  of  if.  and  F.  to  hold  a  court,  and 
accept  a  surrender  of  a  piece  of  copyhold 
land  from  A,  and  his  wife,  and  admit  B. 
Betum,  that  there  is  a  custom  within  the 
manor,  that  if  any  person,  not  before 
being  a  customary  tenant,  or  not  being  re- 
sident within  the  manor,  takes  any  inters 
«tl  aa  a  purchaser, by  surrenderor  other 


wise,  of  any  lands,  fte.  within  the  manor, 
he  shall  pay  for  his  fine  on  admission,  as 
he  and  the  lord  can  agree,  (which  is 
usually  assessed  at  two  years  value  o 
but  persons  already  being  customary 
tenants,  or  resident  within  the  manor,  pav 
another  and  a  smaller  fine  to  the  lord, 
upon  so  taking  any  such  interest  That 
JB.  having  purchased  the  equity  of  re- 
demption of  a  customary  estate  of  con- 
siderable value  afterwards,  and  before  he 
was  admitted  to  that  estate,  purchased 
the  land  in  question,  being  a  small  cus- 
tomary estate,  in  order  to  be  admitted  to 
that  first,  and  so  elade  the  payment  of 
the  larger  fine,  whenever  he  should  apply 
to  be  sdmitted  to  the  larger  estate,  and  by 
that  means  to  defraad  the  lord  of  his  said 
fine.  Upon  exceptions:  Held,  that  the 
return  was  bad,  for  that  B,  might  law- 
fully make  sueh  second  purchase,  in 
order  to  avail  himself  of  the  custom  in 
favor  of  tenants  of  the  manor. 
Semble,  that  if  the  second  purchase  were 
fraudulent,  still  the  purchaser  would  be 
entitled  to  admittance,  but  would  not  be 
tiiereby  enabled  to  avail  himself  of  the 
custom.  The  King  v.  Beugke^f  Bart  and 
Another,  E.  4  G.  4.  666 

CORN  RENT. 

See  LAiruoan  as*  Tiitast,  3.    lacLosvas 

Act,  4. 

CORPORATION. 
See  HousBBomBa,  1.    Pooa  Ratb,  %    Quo 
WAaaAiTTo,  1. 

1.  A  bye  law  of  a  corporation  directed  thats 
upon  the  happening  of  any  vacancy  in 
the  number  of  twenty-four,  common 
council,  sach  vacancies  should  be  filled 
by  the  freemen  inhabiting  the  town ;  and 
that  a  court  should  be  holden  once  every 
year,  at  which  it  should  be  lawiVd  for  the 
bailiffs  to  admit  to  the  freedom  of  the 
town  such  persons  of  good  fame  as  had 
been  resident  therein  for  one  whole  year : 
He}d,that  this  bye  law  did  not  give  to  every 
such  person  who  had  been  so  resident 
for  that  period  an  absolute  right  to  be  ad^ 
mitted  to  the  freedom  of  the  borough; 
and  the  court  refused  a  madamue  to  the 
bailiffs  to  admit  such  a  person,  although 
it  appeared  that  he  had  been  fined  for 
carrying  on  a  trade  within  the  town 
without  being  admitted  to  his  fireedom. 
BexT.TheBttUiffeandCorfondianf^Bye, 
M.  2G.4.  86 

8.  Where  a  corporation  consisting  of  a 
mayor,  alderman,  and  twenty-four  capital 
burgesses,  was  seised  in  fee  of  certain 
pasmre  lands,  and  appointed  a  ranger  to 
keep  the  keys  of  toe  gates,  clean  the 
ditches,  perserve  the  fbnces,  and  impound 
cattel  trespassing  therson ;  «ad  at  a  eourt 
held  annually,  made  ^uoh  regulations 
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concemtBir  their  ]^astaf«8,an<l  tfie  itttm- 
ber  of  cattle  eaeh  iMirgess  w«s  to  torn  on, 
and  the  snm  to  be  paid  in  respect  thereof^ 
which  money,  after  dednotingf  the  ex- 

'  penses  of  die  maaagemeat  of  the  land, 
was  distributed  among  the  bnif^esses  trho 
did  not  mm  on :  Held,  that  the  corpora- 
tion were  liable  to  foe  rated  to  the  poor, 
as  the  beneficial  occupiers  of  these  pas* 
tares.  Bex  v.  The  Jlt^or,  AUermm,  and 
Bmgetaea  ofSudbunr,  H.3  4r^O.A.  889 

S.  Where  a  charter  directed,  thai  out  of 
certain  persons  to  be  nominated  ia  a 

Krticular  mode,  <<the  mayor,  aldermen, 
iliffs,  principal  burgesses,  and  other 
burgesses  and  inhabitants  of  the  iwnnigh 
for  the  time  being,  (tifey  being  for  that 
purpose  congregated  and  assembled  to- 
gedier,)  or  the  greater  part  of  them  as 
should  be  so  congregated,  might,  by  the 
greater  part  of  the  voices  of  them  so  as- 
sembled, choose  one  to  be  mayor:**  Held, 
that  a  majority  of  each  definite  body  must 
be  present  in  order  to  make  a  ralid  elec* 
tion.  J%e  King  t.  Richard  Bower,  B.  4 
(7.4.  4»2 

4.  Whete  the  charter  of  a  corporation  pro- 
vided that,  **  when  any  one  or  more  of  tiie 
capital  burgesses  for  the  time  being  should 
die,  or  dwell  without  the  borough ,  or  be 
removed  from  his  office,  it  should  be  law- 
ful to  the  other  capital  burgesses  at  that 
Ume  mmrimng  and  ftmainingf  or  the 
greater  part  of  the  jome,  of  whom  the 
mayor  was  to  be  one,  to  elect  another,  or 
others  of  the  bargesses  of  the  said  bo- 
rough, into  the  place  or  fdaces  of  the 
capital  burgess  or  buifesses  so  happen- 
ing to  die,  Ac,  t*'  Held,  that  a  majority 
of  the. entire  body  of  capital  bargesses, 
and  not  merely  of  those  then  existing, 
must  be  present  to  make  a  good  election 
under  that  clause.  The  lSngr>  Devon" 
ehire.  The  JGng  v.  Humphtem  WUkdme, 
E.i  G.A.  609 

COSTS. 

1  A  defendant  was  held  to  bail  for  a  sum 
of  money  claimed  to  be  due  to  the  plain- 
tik  for  board  and  lodging,  charged  at  the 
rate  of  9L  9».  per  week.  At  the  trial  it 
was  proved  that  the  plaintiff  had  ex- 
pressly agreed  to  charge  at  the  rate  of  1/. 
Is.  per  week  only,  and  a  verdict  was 
found  for  a  sum  less  than  that,  for  which 
the  defendant  was  held  to  bail.  A  rule 
mW  having  been  obtained  for  allowing 
the  defendant  his  costs  under  the  43  G, 
8.  c.  46.  «.  8.,  the  plaintiff,  in  answer 
thereto  by  his  affidavit,  denied  that  there 
Was  any  such  agreement,  and  swore  that 
the  whole  sum  claimed  was  justly  due  to 
him;  under  these  circumstances,  the 
court  acted  upon  the  testimony  given  at 
the  trial,  and  made  the  nde  aheolute. 
OienoUk  v.  Htttekin^  M.9G.A.  91 


%  Where  a  rule  for  a  new  trial  is  siktit 
as  to  the  costs  of  the  first  trial,  and  the 
cause  is  afterwards  referred  at  Nioi  Prku, 
and  determined  in  favor  of  the  plaintiff, 
he  is  not  entitled  to  the  costs  of  the  first 
trial.     9ummer$  v.  Formby,  M.  9  O,  4* 

100 

8.  A  eertiareri  issued  to  remove  a  cause 
from  the  Court  of  Great  Sessions  in  Wakey 
without  any  special  ground  for  so  doing, 
and  without  any  notice  having  been  given 
to  the  opposite  party,  but  was  not  de- 
livered to  the  judges  of  that  court  till  the 
day  before  the  trial  would  in  course  have 
taken  place,  and  alter  great  expense  had 
been  incurred ;  under  these  circumstances 
this  court  not  only  quashed  the  oifwaii, 
and  directed  9,  proeedendo  to  issue,  but 
ordered  that  the  party  who  caused  it  to 
issue,  should  pay  to  the  opposite  party 
the  costs  incurred  by  the  latter  in  the 
court  below.    Jona  v.  DaoieB  and  Others, 

Mm  9  Cir.  4a  149 

4.  The  office  of  register  and  cVerk  of  the 
court  of  request,  which  was  created  by 
statute,  in  the  city  of  Brietoi,  is  not  an 
office  within  the  meaning  of  the  9  Anne, 
e.  SO.,  and  therefore  judgment  having 
been^given  for  the  defendant  upon  a  fud 
loorron/e  for  using  that  <^Bce :  Held,  mat 
he  was  not  entitled  to  costs.  Re*  v.  Boll, 
H.BJ^4G.A.  887 

6.  Where  there  is  reasonable  ground  for 
supposing  that  the  evidence  of  a  wimess 
will  be  admissible,  Uie  master  may  allow 
his  expenses  on  taxation  of  costs  against 
the  other  party.  Ruekojorth,  Gent.  v.Wt^ 
»on,H.dk^G.A.  867 

6.  When  a  sea-faring  man  remained  in 
this  country  in  order  to  give  evidence  in 
a  cause :  IIeld«  that  on  taxation  of  costs, 
the  master  was  justified  in  allowing  him 
a  subsistence  from  the  service  of  the  writ 
until  the  triaL  Berrv  v.  Ptatt,  ff.  8  4*  4 
C.4.  876 

7.  Where  a  cause  and  aU  matters  in  differ- 
ence were  referred  to  an  arbitrator,  bm 
nothing  was  said  about  costs :  Held,  that 
the  arbitrator  had  power  over  the  costs 
of  the  cause,  but  not  those  of  the  refer- 
ence.   Firth  V.  Rabinaon,  H.  3  4r  4  G.  4. 

877 

8.  In  trespass  for  cutting  down  trees.  Plea 
first,  not  guilty;  second,  justifying,  be- 
cause the  trees  obstructed  a  highway. 
Replication  joined  issue  on  plea  of  not 
gnUty  and  denied  the  highway ;  and  new 
assigned  a  cutting  down  trees  extra  viam- 
Defendant  joined  issue  on  the  special 
plea  and  suffered  judgment  by  default  on 
the  new  assignment.  The  jury  having 
found  a  verdict  for  the  defendant  an  the 
issue  on  the  special  plea*  and  assessed 
damages  on  the  new  assignment  i  it  was 
held»  that  plaintiff  was  entiUed  to  foil 
oo8ts>  except  upon  the  issue  on  the  fecial 
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plea,  and  fh«t  deftndant  was  not  eiilftted 
to  costs  even  on  diat  issue.  Longdm  v. 
Jhum,  A  9  4-  4  G.  4.  278 

f.  An  action  for  money  bad  and  reeeired, 
bronght  against  the  receiver  of  an  estate 
to  recover  money  received  by  him  for 
rent,  for  the  purpose  of  trjring  the  title  of 
dM  estate,  is  an  action  for  rent  within  the 
meaning  of  the  89  4*  40  (?.  a  c.  lOi.9. 13., 
the  Ltn^on  conrt  of  request  act;  and  the 
plaintiff,  although  he  recovered  less  than 
tLf  was  held  to  be  entitled  to  costs.  Drew 
V.  Pkttker,  /f.  3  4  i  <?.  4.  t83 

10.  Where  the  lessor  of  the  plaintiff  having 
entered  into  the  common  rule  to  pay  costs, 
itied  between  the  commission  day  and 
the  trial,  and  the  plaintiff  was  nonsuited 
•n  the  merits :  Held,  tiiat  the  executor  of 
the  lessor  was  not  liable  to  pay  the  costs. 
Dse  dem.  Pam  v.  Orundy,  if.  8  4*  4  G.  4. 

S84 

lU  On  the  6th  Ftbmary,  a  rule  to  discon- 
tinue tfie  action  on  payment  of  costs  was 
was  obtained  by  the  plaintiff.  The  costs 
were  not  taxed  until  the  11th  Marth: 
Held,  that  when  the  costs  were  taxed,  and 
the  judgment  of  discontinuance  entered 
up,  it  related  back  to  the  day  when  the 
rule  for  discontinuance  was  obtained, 
■ad  that  the  action  was  to  be  considered 
discontinued  from  that  time.  Bnmdi  v. 
Peacock,  E.AG.A.  649 

COURT  COUNTY. 
See  ATToairsT,  8. 

COURT  SUPERIOR. 
See  JuaiiDicTioir. 

COURT  OF  REQUESra 
See  Costs,  4.  9. 

COVENANT. 
See  FomrziTvai.    VAUiAirca,  6. 

1  Covenant  to  save  harmless  certain  pre- 
aiiaes  against  all  actions,  suits,  claims, 
and  demands  whatsoever,  both  in  law  and 
equity,  which  might  be  made,  commenced, 
or  prosecuted  by/T.  W.  P.,  or  T.  B.  W,  P. 
Bieaehes,  1st,  That  /f.  W.  P.  on,  dec.  at, 
4cc.,  who  then  and  there  made  a  claim 
and  demand,  and  claimed  to  have  a 
right  and  title  to  the  premises,  entered 
and  cut  trees,  Ac,  and  procured  the  ac- 
enpier  to  attorn  to  him.  8d1y,  That  cer- 
tain tide  deeds  relating  to  the  premises 
Were  withholden  by  one  A,  Wl,  at  the  in- 
stance, and  through  the  claim  and  de- 
mand of  T.  B.  W,  P.  Plea  to  first  breach, 
thai  if.  W.  P.  had  no  kuofid  claim  or  title 
to  the  premises;  to  second  breach)  simi- 
lar plea  as  to  7.  J7.  W,  P.  Demurrer 
and  joinder:  Held,  first,  that  H.  W.  P. 
and  7.  B.  W,  P.  being  named  in  the  cove- 


nant, the  indemnity  extended  to  idl  ohrims 
made  by  them,  whether  upon  lawful  title 
or  otherwise ;  and,  secondly,  that  the  acts 
upon  which  the  breaches  were  assigned 
were  ebdnu  in  law  widiin  the  meuring 
of  the  covenant  QiMsne,  whether  the 
breaches  would  have  been  good  in  form, 
if  specially  demurred  to.  Fowie,  Exeats 
tor  of  Woodman,  v.  Weiek,  Jf.  3  G^.  4.  29 
>  A,  being  seised  in  fee  of  a  mill  and  of 
certain  lands,  granted  a  lease  of  the  lat- 
ter for  years,  the  lessee  jrielding  and  pay- 
ing to  the  lessor,  his  heirs  and  assigns, 
certain  rents,  suits,  and  services;  and 
also  doing  suit  to  the  mill  of  the  les- 
sor, his  heirs  and  assigns,  by  grinding  all 
such  com  diere  as  should  grow  upon  the 
demised  premises.  The  lessor  after- 
wards devised  the  mill  and  the  reversion 
of  the  demised  premises  to  the  same  per- 
son: Held,  that  the  reservation  of  the 
atiit  to  the  mill  was  in  the  nature  of  a 
rent,  and  that  the  implied  covenant  to 
render  it  resulting  from  the  retUendum, 
was  a  covenant  that  run  with  the  land  as 
long  as  the  ownership  of  the  mill  shd  the 
demised  premises  belonged  to  the  same 
person,  and  consequently,  that  the  as- 
signee of  the  lessor  might  take  advantage 
of  it     Vyoyan  v.  Arthur,  if.  3  4-  4  G^.  4. 

410 
Covenant  by  the  lessor,  that  the  lessee 
should  hold  the  premises  without  any 
lawful  let,  suit,  interruption,  eviction  '*>y 
the  lessor,  or  by  or  through  the  lessor*s 
acts,  means,  right,  dec  The  lessor  held 
under  lease,  for  a  longer  terra  which  con- 
tained a  clause  of  re-entry  by  the  original 
lessor,  in  case  the  premises  shoiild  be 
used  for  a  shop.  The  under  lessee  was 
not  informed  of  diis  clause,  and  undetlet 
to  a  tenant,  who  incurred  a  forfeiture  by 
msing  the  premises  for  a  shop;  and  the 
original  lessor  evicted  him:  Held,  that 
ttiis  was  not  an  eviction  by  means  of  the 
lessor  within  the  meaning  of  the  covenant 
in  the  under4ea8e.  SpMcer  v.  Marriott, 
H.Z^AG.  467 

Declaration  upon  an  indenture  of  ap 
prenticeship  for  breach  of  a  covenant, 
whereby  the  defendant,  in  consideration 
of  a  premium  of  90/.,  covenanted  to  in. 
struct  the  apprentice  in  his  trade,  and 
provide  him  with  diet,  dec  Breach,  titat 
the  defendant  did  not,  after  making  the 
indenmre,  instruct  the  apprttitice;  but 
on  the  contrary,  refused  so  to  do,  and  af 
ter  the  making  of  the  indenture,  to  >u, 
on  the  18th  Jwy,  reftised  then  or  at  any 
other  time  to  instruct  him ;  and  that  the 
defendant  did  not,  afler  the  making  of  the 
indenture,  provide  the  apprentice  with 
diet,  dec.  but,  on  the  contrary  thereof  on 
the  18th  July,  compelled  him  to  quit  his 
service  before  the  aspiration  of  the  term. 
Plea,  as  to  the  not  instructing,  and  not 
providing  with  the  diet  and  lodging,  6e- 


n$ 


INDEX. 


firt  ike  lOtk  M^f  that  k€  did  instraetand 
provide  him  with  diet  and  lodging  till  that 
time.  Upon  this  plea  issue  was  taken 
and  joined.  And  as  to  the  instructing, 
and  not  proridinc  with  diet  and  lodging, 
upon  and  after  tie  lOik  of  Juhf^  that  the 
defendant  was  ready  and  wiUmg  to  in- 
struct, and  provide  the  apprentice  with 
diet  and  lodging  during  the  whole  term ; 
but  that  the  apprentice  would  not,  after 
making  the  indenture,  serve  the  defend- 
ant,  but  frequently,  and  particularly  on 
the  10th  of  Jtt/v,  refused  so  to  do;  and  that, 
on  the  lOCh  day  of  Jtf/y,  the  apprentice 
refused  to  do  particular  acts  therein  men- 
tioned, which  he  was  bound  to  do  as  such 
apprentice;  and  on  the  contrary  thereof, 
against  the  positive  orders  of  the  defend- 
ant, absented  and  wholly  withdrew  him- 
self from  his  service,  declaring  that  he 
never  intended  to  return  again  to  his  ser- 
vice, whereby  defendant  was  prevented 
from  instructing  and  providing  him  with 
diet  and  lodging  according  to  the  inden- 
ture. Replication,  that  alter  the  appren- 
tice had  been  guilty  of  the  supposed 
breaches  of  duty  as  mentioned  in  the 
plea,  to  wit,  on  the  13th  of  Jidy^  he,  the 
apprentice,  returned  to  the  defendant,  and 
offered  to  serve  him  as  such  apprentice 
during  the  residue  of  the  term,  and  re- 
quested him  to  receive  him,  and  provide 
him  with  diet  and  lodging,  but  that  de- 
fendant refused  so  to  do.  Demurrer  as- 
signing for  cause,  that  plaintiff  had  by  his 
declaration  complained  of  a  continued 
breach  of  covenant  in  not  instructing,  dtc. 
the  apprentice,  from  the  time  of  making 
the  indenture  till  the  commencement  of 
the  suit,  and  although  the  second  plea 
answered  to  the  whole  time  in  the  decla- 
ration after  the  10th  of  Jidy,  yet  that  the 
plaintifls  had  omitted  to  reply  to  such 

Krts  of  defendant's  second  plea  as  re- 
ed to  not  instructing,  dec  the  appren- 
tice on  the  10th  of  Jii/y,  and  between  that 
time  and  the  18th  otJuly.  Held,  that  the 

Slaintiffs  claim  was  not  entire  but  devisi- 
le,  and  covered  every  part  of  the  time 
during  which  the  master  refused  to  in- 
struct the  apprentice,  and  consequently 
that  there  was  no  discontinuance:  Held, 
also*  that  the  replication  was  not  a -de- 
parture from  die  declaration,  the  grava- 
men of  the  complaint  being  that  the  de- 
fendant had  compelled  the  apprentice  to 
quit  his  service,  and  the  replication  show- 
ing the  manner  in  which  he  had  so  done 
it :  Held,  also,  that  the  covenants  in  an 
indenture  of  apprenticeship  are  inde- 
pendant  covenants,  and  consequently, 
that  acts  of  miscondoct  on  the  part  of  the 
apprentice  stated  in  the  plea,  were  not  an 
answer  to  an  action  brought  for  breach 
of  the  covenant  by  the  master,  to  instruct 


and  maintaia  the  apprentice  daring  die 
term  agreed  upon  by  the  indenture.  Wm- 
tUme  the  Elder, and  Wuuioneike  Yomuxr, 
V.  Xtnn,  /f.  8  4-  i  O.  4.  460 

5.  Covenant  by  the  reversioner  against  the 
assignee  of  the  grantee.  Declaration 
stated  that  A,  and  B,  did  grant  license  for 
a  term  of  years  to  C,  to  continue  a  chan- 
nel open  through  the  bank  of  a  naviga- 
tion, in  order  that  the  waste  water  might 
pass  through  the  channel  to  the  mills  of 
C,  the  latter  paying  a  certain  annual  sum 
therein  mentioned.  Breach,  nonpavment 
of  that  annual  sum.  Semble,  That  upon 
the  face  of  the  declaration  A.  and  B. 
must  be  considered  as  having  the  sole 
ownership  of  the  navigation,  and  the  sole 
power  of  granting  this  privilege ;  and,  in 
that  case,  that  the  deed  would  operate  as 
the  grant  of  an  interest  in  an  heredita- 
ment, and  that  the  assignee  of  the  grantee 
would  be  liable  to  an  action  by  the  nh 
versioner  within  the  statute  32  Hen*  8. 
By  the  deed  produced  in  evidence,  ii.and 
B.  were  described  as  persons  having  the 
greatest  proportion  or  share  in  the  profits 
of  the  navigation :  Held,  by  this  deed  it 
appeared,  that  the  grantors  had  not  the 
power  of  granting  the  privilege  of  which 
the  deed,  as  set  out  in  the  declaration, 
purported*  to  be  a  grant,  and  therefore 
that  there  was  a  variance. 

Held,  also,  that  the  deed  showed  that  the 
assignee  of  the  grantee  was  not  bound  by 
the  covenants,  inasmuch  as  it  appeared 
that  the  grantors  had  not  any  legal  or 
equitable  estate  in  a  real  hereditament. 
T%€  Earlof  Partmore  v.  Bunn,E.  4  (r.  4. 

094 


CUSTOM. 
See  CovTHOLD,  8. 

1.  In  the  manner  of  A,  there  is  a  custom, 
that  when  a  copyhold  tenement  is  granted 
by  copy  of  court  roll  to  any  person  to 
hold  the  same  to  eueh  person  for  the  Uvea 
of  two  or  more  other  persons,  and  Uie 
life  of  the  longest  liver  of  such  other  per- 
sons successively,  and  the  grantee  dies 
during  the  life  or  lives  of  any  one  or  more 
of  such  other  persons,  without  having  de- 
vised the  said  copyhold  tenement,  such 
other  person  or  persons  shall  be  entitled 
by  virtue  of  such  grant,  to  take  and  hold 
the  copyhold  tenement  successively,  as 
they  are  respectively  named  in  the  gtant, 
during  his  or  their  life  or  lives  respec- 
tively; but  if  the  grantee  devises  the 
copyhold  tenement,  the  devisee  shall  lake 
and  hold  it  durinir  the  life  or  lives  of  the 
eeehU  que  friea :  Held,  that  this  was  a  good 
custom.  Doe  dem.  Nepemh  Bari^  v.  (M- 
dankB.4.0.A. 
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DEBT. 
Biu.  av  ExcHAiroB,  7.    Pliadikv,  36. 

DECLARATION. 
See  Pbagticb,  96. 

DEED. 
See  AssmmiTt  &    Evibbitcs,  18. 

DEMAND  OF  POSSESSION. 
Ejbctmsht,  &.    LufOB  ABB  Lbmbi,  X 

DEMURRER. 
At  Plbadib«»  &    Yabiabob,  f. 

DEPARTURE. 
See  CovBBABTy  4. 

DESCENT. 
See  CovTBoLD,  1. 

DEVISE. 

I.  A  testator  devised  to  trustees,  in  trust  for 
his  only  son,  all  his  freehold  and  copy- 
hold lands  to  be  inmeferred  to  him  as  «ooii 
as  he  should  attain  to  twenty-one  years 
of  age ;  and  in  case  he  should  die  before 
he  attained  to  the  age  of  twenty-one 
years,  then  to  A,  Jl.,  his  heirs  and  as- 
signs :  Held,  that  the  trustees  took  in  the 
copyhold  lands  an  estate  for  years,  deter- 
minable on  the  son's  attaining  the  age  of 
twenty-one  years,  or  by  his  death  biefore 
that  period.  Doe  denu  Planer,  v.  NkHoUgf 
/r.  3  ^  4  G.  i.  336 

S.  A,  being  the  owner  of  an  estate  called 
/>.,  with  a  mansion-hou^e  upon  it,  in 
which  he  resided,  purchased  an  adjoining 
estale,  and  occupied  a  part  of  it  himself, 
together  with  the  D,  estate,  having  re- 
moved some  of  the  fences  by  which 
they  had  been  separated ;  and  aAerwards 
devised  to  his  widow  for  life  <*all  and 
singular  his  mansion-house  in  which  he 
then  lived,  called  />.,  together  with  all 
bnildings  and  lands  thereunto  belonging, 
09  then  enjotfed  6y  Mm  g  and  after  her  de- 
cease, all  his  said  mansion-house  called 
i>.,  with  the  lands  thereto  belonging,  with 
the  appurtenances,  to  his  godson  J.  5.  B., 
his  heirs  and  assigns  for  ever:"  Held, 
that  the  widow  took  an  estate  for  life  in 
that  part  of  the  newly-purchased  estate 
wrhich  the  testator  occupied  himself,  as 
irell  as  in  the  old  D.  estate ;  and  that  J.  & 
A  took  a  remainder  in  fee  in  all  that  was 
given  to  the  widow  for  life.  Bodtnham 
r.  Pritehard,  K  8  4*  4  6.  i.  360 

Sl  a  testator  devised  to  his  two  daughters 
Sm  F.  and  A»  HC  certain  lands  therein 
described,  to  be  equally  divided  between 
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thnn  al  the  tiiM  of  his  decease,  and  at 
the  time  of  the  death  of  either  daughter, 
her  share  of  the  land  was  to  be  equally 
divided  between  her  children ;  but  if  his 
daughter  A.  M.  died  without  issue,  then 
her  share  of  the  land  was  to  go  to  his 
daughter  E.  F.,  and  at  her  decease  to  h(?r 
children,  share  and  share  alike ;  and  all 
the  residue  of  his  real  estate  he  devised 
to  his  son ;  but  if  he  died  without  issue, 
then  the  son's  share  of  the  real  estate 
was  to  go  to  all  the  testator*s  grand- 
children that  should  be  then  living,  share 
and  share  alike.  And  he  fhrther  directed 
that  such  share  of  such  lands  as  he  had 
bequeathed  to  his  daughters  E,  F.  and 
A»  Jf.,  and  likewise  such  shares  of  such 
money  as  might  happen  to  become  due 
by  virtue  of  his  will,  to  his  grandson  and 
granddaughter  R.  and  H,  f*.,  the  children 
of  E,  F.,  should  be  placed  in  the  hands 
of  their  brother  J.  F.,  his  heirs  and  as- 
signs; and  the  rents,  issues  and  profitn 
of  such  share  of  lands,  and  the  interest 
for  such  share  of  money,  to  be  paid  to 
them  during  their  natural  lives,  and  af\e* 
their  decease  to  be  equally  divided  among 
his  or  her  children  if  any,  if  not,  to  be- 
come the  property  of  his  or  her  heirs  or 
assigns  for  ever;  nevertheless  that  J.  F 
might,  if  be  thought  fit,  deliver  up  or  pay 
to  the  said  R.  F,  at  any  prior  period,  all 
or  any  part  of  his  share,  for  his  main*, 
teoance  or  advancement  in  the  world, 
unto  the  only  proper  ase  of  R,  F^  his 
heirs  and  assigns  for  ever:  Held,  that 
the  children  of  £.  F,  took  a  fee.  Doe 
dem,  Orpe  v.  Frmi,  £.  i  0.  4.  638 

ii.,  by  will,  charged  his  real  estates  with 
the  payment  of  his  debts  and  funeral 
expenses,  and  subject  thereto,  devised 
the  same  to  trustees  in  trust,  to  permit 
two  persons,  therein  mentioned,  to  re» 
eeive  two  annuities  out  of  the  rents  and 
profits  of  the  premises;  and  subject  to 
the  said  annuities  he  devised  the  same 
to  the  trustees,  their  heirs  and  assigns, 
until  his  nephew  J,  W.  should  attain  the 
age  of  twenty-one  years ;  and  if  he  should 
die  in  the  mean  time,  until  his  nephew 
/f.  W,  should  attain  the  age  of  twenty-one 
years;  and  if  he  should  die  in  the  mean 
time,  until  his  neiee  M.  W.  should  arrive 
at  that  age,  upon  the  uses,  trusts,  and 
purposes  therein  declared  concerning  the 
same,  viz.  that  the  trustees  should  raise 
out  of  the  rents  and  profits,  by  sale  or' 
mortgage,  a  sum  sufficient  to  pay  his 
debts,  funeral  expenses  and  legacies;  and 
then  that  they  should  apply  a  proper  sue 
out  of  the  rents  and  profit  of  the  premises 
for  the  maintenance  and  education  of  his 
nephew  J.  Ml,  until  he  should  arrive  at  the 
age  of  twenty-one  years,  and  when  he  ar- 
rived at  that  age,  then  upon  trust  to  pay 
him  the  rents  and  profits  of  the  premises, 
if  any  should  remain  iu  their  hands  after 
2F 
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payment  of  debts,  Ac*;  and  if  J.  W»  should 
happen  to  die  before  he  attained  twenty- 
one  years,  then  upon  tmst  to  apply  a  suf- 
ficient sum  arising  out  of  the  rents  and 
profits,  for  the  maintenanee  and  educa- 
tion of  bis  nephew  H*  W,  till  he  should 
attain  the  age  of  twenty-one  years ;  and 
when  he  should  arrive  at  that  age,  then 
upon  trust  to  pay  him  the  residue  of  the 
rents  and  profits,  if  any  should  remain  in 
their  hands,  afler  payment  of  debts,  lega- 
cies, Ac^  and  in  the  mean  time  to  place 
out  at  interest  the  rents  and  profits  aris- 
ing from  the  estate  for  their  benefit;  and 
when  and  as  soon  as  the  said  J.  W, 
should  attain  the  age  of  twenty-one  ]rears, 
or  in  case  of  his  death,when  and  as  soon  as 
the  said  h,  W,  should  arrive  at  that  age, 
or  in  case  of  his  death,  when  and  as  soon 
as  the  testator's  neice  if.  W.  should  arrive 
at  the  age  of  twenty-one  years,  he  devised 
his  real  estate,  subject  as  aforesaid,  to 
the  said  trustees,  their  heirs  and  assigns, 
to  and  upon  the  uses,  intents,  and  pur- 
poses as  thereinafter  deelaired  concern- 
ing the  same,  viz.  to  his  nephew  J.  W, 
and  his  heirs  and  assigns  for  life;  and 
after  the  determination  of  that  estate,  to 
the  use  of  the  trustees,  their  heirs  and 
assigns,  for  the  life  of  J.  Wl,  in  tmst  to 
preserve  contingent  remainders,  yet  to 
permit  the  said  J,  W,  and  his  assigns  to 
receive  the  rents  and  profits  for  his  own 
use  during  his  life ;  and  immediately  after 
the  decease  of  the  said  J.  W,  to  his  first 
and  other  daughters  in  tail  male,  and  for 
default  of  such  issue  to  the  use  of  his 
nephew  H,  W^  and  his  assigns  for  life; 
and  after  the  determination  of  that  estate 
to  the  tmsteeSt  for  his  life,  to  preserve 
contingent  remainders ;  and  after  the  de- 
cease of  the  said  H.  Wl,  to  the  use  of  his 
first  and  other  sons  and  daughters  in  tail 
male ;  and  in  default  of  such  issue,  to  the 
use  of  his  niece,  M,  W.  for  life ;  and  after 
her  decease,  to  the  use  of  her  first  and 
other  sons  and  daughters  in  tail  male; 
and  in  default  of  such  issue,  to  the  use 
of  his  sister,  her  heirs  and  assigns  for 
ever.  /.  W,  having  survived  the  testa- 
tor, died  before  he  attained  the  age  of 
twenty-one  years,  leaving  a  daughter  sur- 
viving him.  if.  IV.  attained  the  age  of 
twenty-one  years:  Held,  first,  that  under 
this  will,  the  trastees  took  only  a  chattel 
interest  in  the  estates  devised  to  them. 

Secondly,  that  J*  W.  took  a  vested  estate 
for  life. 

Thirdly,  that  his  daughter  took  an  estate  in 
tail  male  on  the  death  of  her  father. 

Fourthly,  that  H.  W,  took  at  the  testator*s 
death  a  vested  estate  for  life,  in  remainder, 
expectant  on  the  death  of  his  brother  J, 
W^  and  failure  of  his  children  and  their 
issue  male.  Warter  v.  Hutdtiruon,  E»  4. 
C^.4.  n\ 


PISCONTINUAlf  CE  OF  ACTION. 
See  Costs,  11.  CovxiTAirr,  4.  Pi^jkniire.  39 

DISCONTINUANCE  OF  ESTATE. 

By  marriage  settlement  certain  premises 
were  conveyed  to  trastees  and  their  heirs 
and  assigns,  to  the  use  of  the  father  and 
mother  of  the  intended  husband,  for  their 
lives  and  the  life  of  the  survivor;  re- 
mainder to  the  use  of  the  intended  hus- 
band and  wife,  and  their  asstgns,  for  their 
joint  lives  and  the  live  of  the  survivor; 
remainder  to  the  use  of  the  trustees,  to 
preserve  contingent  remainders  during 
the  life  of  the  intended  husband  and  wife, 
and  the  survivor;  remainder  to  the  use 
of  the  heirs  of  the  husband,  by  his  in- 
tended wife :  Held,  that,  under  this  deed, 
the  husband  took  an  estate  for  life,  and 
an  estate  tail  in  remainder,  and  conse- 
quently that  he  could  not,  when  in  pos- 
session of  his  life  estate,  discontinue  the 
estate  tail  by  granting  a  lease  for  lives 
with  livery  of  ceum.  For  discontinuance 
can  be  made  only  by  tenant  in  tail  in 
possession.  Doe  dem»  Daoid  Jonu  and 
Others  v.  H,  Janes  H.B^A  G,^. 


DISTRESS. 

See  AcTioH  oir  m  Cass.  BAtrKaurr,  13. 
Lattduibd  Airv  Tkhakt,  3»     IncLOsvaK, 

Act,  4. 

Where  the  servant  of  an  ambassador  did 
not  reside  in  his  master's  house,  but 
rented  and  lived  in  another,  part  of  which 
he  let  in  lodgings :  Held,  that  bis  goods 
in  that  house  not  being  necessary  ibr  the 
convenience  of  the  ambassador,  were 
liable  to  be  distrained  for  poor  rates. 
JSooeUo  V.  Toogood,  £.  4  (?.  4.  664 

DITCH. 
See  FxircB,  1.    IirciAsvaB  Arr,  3. 


ECCLESIAfimCAL  COUICT* 

The  Ecclesiastical  court  has  no  jurisdiction 
over  trusts,  and  therefore,  where  a  party, 
sued  as  a  trustee,  was  arrested  on  a  writ 
de  eontumaee  etqriendo,  this  court  dis- 
charged him  out  of  custody.  Bx  pmte 
Thomas  Jenkina,  f  .  4  €?.  4.  656 

EJECTMENT. 

].  Where  a  plaintiff  in  ejectment  has  been 
nonsuited,  the  defendant  not  having  ap- 
peared to  confess  lease,  entry,  and  ouster, 
ludgment  may  be  regularly  signed  on  tiie 
first  day  of  the  easiring  tersy  and  a  writ 
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of  poBseaskm  tssvod  oh  the  Mme  day, 
aHhoagfa  the  potUa  be  not  delivered  over 
ftt  ttie  tame  b  j  the  aMoci«le  to  the  attorney 
fof  the  plaintiff.  Dot  dtm.  D&rim  and 
mfi  V.  Roe,  M.  S  G.  A,  118 

ft.  A  party  baring  been  prevented  from 
fltthig  out  ezecntion  in  an  ejeetment  by 
aft  injnnetion  in  chancery,  which  con* 
tinaed  in  foree  for  many  jroars*  dnfing 
iHiich  (he  term  in  the  declaration  in 
ejeetment  expired;  the  court  would  not 
permit  it  to  be  enlarged  unless  it  were 
<|mie  cleaf  that  the  amendment  would 
work  no  injnitiee  to  the  opposite  party* 
flmmiejf  aiMf  AsitMhtt  T*  nonfllooi^  JH*  3 
G.  4.  121 

8.  A  tffiiurmt  win  lie  to  remove  an  eject* 
ment  fhmi  an  inferior  oeutt.  Dot  4em, 
SaArr.Drk^.ilB^AG.A.  S68 

C  Where  the  lessor  of  the  plaintiff  hating 
entered  Into  tiie  common  rule  to  pay  costs^ 
^Ked  between  the  commission  day  and 
the  trial,  and  the  plaintiff  was  nonsuited 
on  Ae  merits :  Held,  ftat  the  executor  of 
the  lessor  was  not  liable  to  nay  the  costs. 
Doe  denu  Pain  v.  OriMHiy,  A  9  ^  i  G.  4w 

B84 

6.  Where  an  atfreemettt  was  made  be> 
tween  A.  and  B.  that  the  former  shoald 
sell  certain  premises  to  JB.,  if  H  turned 
ont  that  he  had  a  title  to  them,  and  that 
B.  should  have  the  possession  from  the 
date  of  that  agreement:  Held,  that  an 
ejectment  could  not  be  maintained  by  A, 
against  B.  without  a  demand  of  posses* 
sien,  although  tiie  object  of  the  action 
was  to  trv  the  title  to  the  premises.  Doe 
demNtwbify.JiDid^8on,H,h^4G^^  448 
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ELECTION 
Set  BaiaiaT  Act,  1«    CoapoaATiov,  8  4. 

EMANCIPATION. 

A  minor  having  enlisted  into  the  marines, 
was  disehaiged  from  that  service,  and  ns 
tamed  to  his  father's  family  before  he 
attained  die  age  of  twentyKme  years: 
Held«  that  he  was  not  emancipated.  Tht 
Ki$^  V.  Tke  MMiimUt  rf  MketJItid 
Or^  Own,  A  8  4  4  G.  4.  848 

HNPRANCmfiBMBNT. 
te  Oernman,  1. 

EtiOTTABLB  ESTATE. 

fte  BmttMVKT  IT  BsTATS,  1, 8. 

EEROIL 
•  Set  Bova,  1.    Pa40Tics,  8fi»  88. 

ESTATE  TAO*. 
Aat  SnoaanvtrAvcs  ov  Estatb.  LkASS,  2. 

EVICTION. 
te  Oevuratrr,  8.    Lbam,  8 


1.  Declaration  stated,  that  the  defendant,  at 
DuhUn,  made  a  promissory  note,  and 
thereby  premised  to  pay  the  same  at 
DubUmf  without  alleging  it  to  be  at  Dublin 
in  Jrekmd.'  Held«  that  upon  this  declara- 
tion the  promissory  note  must  be  taken 
to  have  beea  drawn  in  England  for 
EngliA  moncj,  and,  therefore,  mat  proof 
of  a  note  made  payable  at  DubUn  in  hO' 
kmdy  for  the  same  sam  ia  hiak  moaey,  did 
not  support  the  declaratioa.  ^^trowk  v. 
Leggt,  ILZO.^  16 

8.  DecUfation^  ia  consideration  that  plain- 
tiff would  procure  A.  B,  to  grant  a  lease 
to  defeadaat;  the  latter  promised  to  pay 
the  plaintiff  ITOL  The  proof  was,  that 
A,  A  having  agreed  to  grant  a  lease  to 
the  plaintiff,  th^  latter  undertook,  origi- 
aally,  to  assign  it  to  defendant  for  the 
consideration  mentioBfed ;  but  that  after^ 
wards,  a  lease  to  which  plaintiff  was  a 
party  and  assented,  was  granted  immedi- 
ately by  A.  B.  to  the  defendant  Tie 
consideration  to  be  paid  by  the  defendant 
to  the  plaintiff  was  not  mentioned  in  that 
lease :  Held,  first,  that  the  lease  was  not 
void  on  account  of  ttiis  omission,  the  ad 
tatorem  duty  imposed  by  the  08  G,B  e. 
184.  applying  only  to  considerations  pass- 
ing between  lessor  and  lessee;  and, 
secondly,  that  the  evidence  proved  the 
substitution  of  a  new  contract  to  procure 
a  lease  from  A.  J9.  to  the  defendant  in 
lieu  of  the  original  contract,  and  that 
diere  was  not  any  variance.  Boone  v. 
MUekdl,  A  8  (?.  4.  18 

8.  Where  a  count  stated  that  A.  B.  supplied 
the  poor  of  the  parish  of  W,  with  pfa- 
visions,  and  the  evidence  was,  thai  he 
supplied  the  poor  of  the  parish  of  Wland 
other  parishes  in  a  workhouse:  Held, 
first,  that  it  was  no  variance,  the  proof 
being  larger  than  tbe  aliegatioa  t  secondly, 
that  the  objection  as  to  a  variance  be- 
tween tbe  allegation  of  a  supply  of  the 
poor  and  the  proof  of  a  supply  in  the 
workhouse,  not  being  taken  at  mafjirntf, 
could  not  be  afterwards  available.  Weaf 
V.  Andiwm,  JT.  8  (7.  4.  77 

4%  Where  a  plaintifi;  in  an  actiaii  for  goods 
sold  and  delivered,  proved  the  possession 
of  the  goods  by  hmiseli^  and  their  re- 
moval by  the  defendants;  and  it  appeared 
that  the  goods  consisted  of  ^par  lying  on 
the  lands  of  it,  and  that  the  plaintiff 
claimed  under  A,  by  a  written  agreement 
not  produced:  Held,  that  this  was  not 
sufficient  proof  of  title  to  the  goods  fix>m 
Which  a  contract  between  tiie  parties 
could  be  implied.  Iiee  v.  Share  ana 
Oihere,  A  8  G.  4.  94 

8.  Whete  the  declaration  stated  that  a  bill 
of  exchange  was  indorsed  1^  ceriain  per- 
sons trading  tttder  the  firm  of  A  and  F. 
by  fMfimMoA  4oidiiKt  MM,  ttei 
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allegation  was  supported  bj  evidence  of 
J.  6*9.  band-wriuDg,  and  that  he  Deing 
the  managing  partner  in  a  firm  which 
carried  on  aU  business  of  buying  and 
selUng,  under  the  designation  of  H.  4r  Co., 
was  in  the  habit  of  indorsing  bills  in  the 
manner  abore  stated:  although  there 
was  no  such  person  as  F.  in  the  firm  of 
H.  4r  CSo.,  and  no  direct  procf  that  J.  jy$. 
parmers  were  privy,  to  those  transactions. 
One  partner  may  act  for  the  whole  firm 
by  procundiom.  WiWiamton  t.  Mnmm. 
A  3^  4G.I.  146 

6.  Where  a  bill  of  exchange  was  indorsed 
generally,  but  delivered  to  &  C,  as  ad- 
ministratrix of  J*  C,  for  a  debt  due  to  the 
intestate,  and  &  C.  died  intestate  after 
the  bill  became  due,  and  before  it  was 
paid :  Held,  that  the  administrator^  de 
oonii  non  of  J.  C  might  sue  on  the  bill ; 
and  that  their  title  was  sniBciently  proved 
by  the  letters  of  administration  ae  banu 
non,  without  prodocing  those  granted  to 
&  C.,  the  administratrix. 

Defendant  having  pleaded  an  agreement 
made  between  the  plaintiffs  and  other 
creditors  of  the  defendant,  of  the  one  part, 
and  defendants  of  the  other  part ;  that  the 
defendant  should  assign  certain  credits 
and  effects  to  two  persons  upon  certain 
trusts,  aod  that  plaintiffs  agreed  to  accept 
those  conditions  in  discharge  of  their  de- 
mand, provided  all  the  creditors  assented ; 
that  defendant  did  assign,  and  that  all 
the  creditors  assented.  Tlie  replication 
denied  that  all  the  creditors  assented: 
Held,  that  the  affirmative  of  the  issue 
being  on  tiie  defendant,  he  was  bound  to 
prove  the  assent  of  all  his  creditors. 

Semble.  That  he  was  bound  to  prove  the 
assent  of  the  plaintiffs  as  well  as  that  of 
his  other  creditors.  Caihenoood  and 
Another,  AdmmUiraton,  v.  Chabaud  H,  3 
4-  4  G.  4.  150 

it  consijped  goods  for  sale  to  B.,  the  cap- 
tain of  an  /fufioman  bound  on  a  vojrage 
to  Cakuita,  and  directed  him  to  invest 
the  proceeds  in  certain  specified  articles, 
or  in  bills  at  the  exchange  of  the  day. 
B.  sold  the  goods  at  Calcutta,  and  invested 
the  proceeds  in  sugar,  which  was  not  one 
of  the  articles  specified  in  his  instruc- 
tions, and  informed  A.  of  the  purchase 
by  a  letter,  which  the  latter  received  on 
the  S9th  May.  B.  had  no  commercial  es- 
tablishment in  this  country,  but,  by  a 
memorandum  on  a  promisory  note  nven 
by  him  to  A.  before  he  sailed  for  India, 
it  appeared  that  one  C.  had  acted  as  his 
agent  in  some  insurance  transactions. 
t)n  the  7th  Augtat  A.  notified  to  C.  that 
he  would  not  accept  the  sugars,  and  ad- 
vised the  latter  to  insure  them.  C.  de- 
clined to  interfere,  alleging  that  he  had 
no  knowledge  of  any  transactions  be* 
tween  A.  and  B.  .*  Held«  upon  these  facts,! 
in  an  netion  brought  by  X  to  feooverthel 


proceeds  of  the  goods  shipped  by  him ; 
that  the  jury  were  well  warranted  in 
finding  that  A.  had  assented  to  the  pur- 
chase made  by  B,  Prinee  v.  ClaHk  if.  8 
4'4(?.4.     •  .186 

8.  In  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  plaintiir 
did  not  prove  any  notice  of  hishonor  to 
the  defendant,  but  gave  in  evidence  aa 
agreement  made  between  a  prior  indoraer 
and  the  drawer  after  the  bill  became  due. 
It  recited  that  the  defendant  had  drawn, 
among  others,  the  bill  in  question,  that  it 
was  over  due,  and  ought  to  be  in  the 
hands  of  the  prior  indorser,  and  that  it 
was  agreed  that  the  latter  should  take  the 
money  due  to  him  upon  the  bill  by  in- 
stalments :  Held,  that  this  was  evidence 
that  the  drawer  was  at  that  time  liable  to 
pay  the  bill,  and  dispensed  with  other 
proof  of  notice  of  dishonor.  Gunmm  and 
Otkam,  AutgnuB,  v.  MeU,  A  3  4  4  (?.  4. 
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9.  By  an  act  of  the  16  &  17  Cor.  S.,  certain 
persons  were  authorised  to  make  navi- 
gable the  river  Bchin,  and  certain  other 
rivers,  and  to  cut,  dig,  and  make  new  chan- 
nels, and  to  deepen  or  widen  the  rivers 
channels,  Ac.,  and  to  do  all  that  might  be 
fit  for  navigation,  and  to  build  locks,  Ac 
upon  anv  of  the  lands  adjoining  to  rivers, 
dfc,  and  to  make  towing-paths;  and  it 
was  expressly  provided  that  the  under- 
takers of  the  navigation  should  not  make 
any  trench,  river,  or  watercourse,  or  use 
the  locks,  Ac.,  upon  the  iand  rf  any  pet^ 
aon  until  a  fuU  agrttmad  unlh,  and  satis- 
faction to  the  owners  of  the  land  had 
been  made  by  the  commissioners  ap- 
pointed bv  the  act,  or  by  the  persons 
authorized  to  make  the  navigation,  nor 
until  satisfaction  Should  be  paid  to  the 
respective  owners  of  the  lands,  accord- 
ing to  the  determination  of  the  commis- 
sioners, or  by  agreement  by  the  under- 
takers of  the  navigation.  By  a  subse- 
quent clause,  the  commissioners  were  to 
determine  what  satisfaction  any  person 
should  have  in  respect  of  any  prejudice, 
loss,  or  damage  sustained  for  such  pro- 
portion of  his  lands  next  adjoining  to  Uie 
navigation  as  should  be  made  use  of  for 
the  purposes  of  the  act,  in  case  the  under- 
takers of  the  navigation  should  not  have 
agreed  beforehand,  and  satisfied  the  party 
so  damnified.  The  propietor  of  the  navi- 
gation having  broi^ht  trespass  against 
the  owner  of  the  adjoining  land,  for  cuu 
ting  trees  upon  the  bank  of  a  channel 
made  under  this  act,  the  learned  Judge 
at  the  trial  admitted  evidence  of  aAs  of 
ownership  exercised  by  the  proprietors 
of  the  navigation  upon  other  parts  of 
the  banks  where  the  adjoining  land  did 
not  belong  to  die  defendant,  and  after- 
wards left  the  question  to  the  jury,  upon 
conflicting  pets  of  ownei 
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fiTen  in  evidence;  bat  stated  in  the 
eooTM  of  his  address,  that  it  might  be 
assumed,  from  the  length  of  time  that 
had  elapsed  since  the  passing  of  the  act, 
and  from  the  provision  that  no  land  of 
an  J  person  was  to  be  used  nntil  satifac- 
tion  was  made  to  the  owner,  that  some 
agreement  had  been  made,  by  which  all 
the  land  n^ed  for  the  purposes  of  the 
navigation  by  the  proprietors  thereof  had 
been  sold  to  them  bjr  the  land^owners. 
A  mle  having  been  obtained  for  a  new 
trial,  the  Court  held,  first,  that  by  virtue 
of  the  provisions  of  this  act,  of  the  16  & 
17  Car,  Xf  the  proprietors  of  the  naviga- 
tioli  did  not  necessarily  acquire  such  an 
interest  in  the  soil  in  a  bank  adjoining  to 
and  formed  out  of  the  earth  excavated 
from  «  new  channel,  made  for  the  first 
lime  under  the  act,  as  would  enable  them 
in  maintain  trespass.  Secondly,  that  as 
the  purchase  of  the  soil  was  not  neces- 
sary for  any  of  the  purposes  of  the  act, 
it  was  to  be  infefred  that  no  such  pur- 
chase had  actually  been  made,  and  that 
the  improbability  of  any  such  purchitse 
ou^t  to  have  been  presented  to  the  jury. 
Thirdly,  that  acts  of  ownership  by  the 
proprietor  of  the  navigation  upon  dif- 
ferent parts  of  the  bank  contiguous  to 
new  channels  of  the  navigation  made 
under  the  act  of  parliament  were  not  ad- 
miss&ble  in  evidence  to  show  that  the  soil 
in  the  bank  in  question  belonged  to  the 
proprietor  of  the  navigation ;  and  the  rule 
for  a  new  trial  was  made  absolute.  HoL 
£m  v.  GMJMk  and  Oiken,  ILZJt^O.^ 
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10.  Where  an  action  was  brought  against 
Am  and  B^  and  C.  his  wife,  upon  a  joint 
promissory  note,  made  by  Ju  and  C.  be- 
fore her  marriage,  and  the  promise  was 
laid  by  A,  and  C.  before  her  marriage, 
and  defendants  pleaded  the  statute  of 
limitations,  whereupon  issue  was  joined  : 
Held,  that  an  acknowledgment  of  the 
note  by  A,  within  six  years,  but  after  the 
intermarriage  of  B»  and  C,  was  not  evi- 
dence to  support  the  issue.  Piitam  v. 
FtmUr,  If.  3  4-  4  G.  4.  848 

11.  An  ambiguous  expression  in  a  declan^ 
tion  is  curod  by  verdict,  and  must  after- 
wards be  taken  to  have  been  used  in  that 
sense,  which  would  sustain  the  verdict 
Lord RwUmgUnoer v.  Gardiner,  H,Z^^ 
G.4.  S97 

18.  In  an  action  by  the  assignees  of  a  bank- 
rupt, brought  to  recover  property  in  the 
bajikrupt*s  possession,  as  reputed  owner, 
the  plaintifrs  proved  that  the  bankrupt 
had  once  been  the  real  owner  of  the  gooos 
jn  question,  and  that  he  continued  in  pas- 
session  of  them  until  he  committed  an 
act  of  bankruptcy:  Held,  that  this  was 
prima  foot  evidence  that  he  continued  in 
possession  as  owner,  and  that  it  then  lay 
upon  the  defendant  to  prove  that  the 


bankrupt  had  ceased  to  be  the  reputed 
owner.  The  defendant  proved  that,  long 
before  the  act  of  bankruptcy,  the  goods 
had  been  seized  under  an  execution,  at 
the  suit  of  a  creditor,  by  the  sherifi*,  and 
that  they  were  conveyed  by  bill  of  sale 
to  the  creditor,  and  that  he  afterwards 
demised  them  at  an  annual  rent  to  the 
bankrupt,  who  continued  in  possession 
of  them  till  the  time  of  his  bankruptcy. 
Soon  after  the  bill  of  sale  was  executed, 
the  creditor's  initials  were  marked  on  all 
the  goods:  Held,  that  this  was  no  evi- 
dence of  the  notoriety  of  the  change  of 
property;  and,  consequently,  that  there 
was  no  evidence  to  go  to  the  jury  that 
the  bankrupt  had  ever  ceased  to  be  die 
reputed  owner,  tingard  and  Anotktr, 
Auignm  of  Fry,  v.  Jfesnier,  /f.  34*4  G, 
4.  308 

13.  In  an  action  on  the  0  Anne,  c  14., 
brought  by  the  assignee  of  a  bankrupt 
to  recover  money  lost  by  the  bankrupt 
at  play,  the  bankrupt,  who  had  obtained 
his  certificate,  was  called  a^  a  wimess 
to  prove  the  loss :  Held,  that  he  was  in- 
competent, but  that  his  competency  was 
restored  by  three  releases;  first,  by  the 
bankrupt  to  the  assignee;  second,  by  all 
the  creditors  to  the  bankrupt;  third,  by 
the  assignee  (who  was  not  a  creditor,)  to 
the  bankrupt :  Held,  secondly,  that  a  year 
after  the  commission  issued,  it  might 
be  presumed  that  all  the  creiditors  had 
proved,  and  that  a  release  signed  by  all 
those  who  had  proved  might  therefore  be 
considered  as  a  release  by  all  the  cre- 
ditors ;  thirdly,  that  such  a  release  did  not 
destroy  the  assignee's  right  of  action. 
Carter,  Amgmt,  v.  AlAoii  and  Othere,  IL 
3  4-  4  G.  4.  444 

14.  In  an  action  against  the  underwriter 
upon  goods  which  sustained  sea  damage : 
Held,  that  although  the  defendant  was  a 
subscriber  to  Uoyd^e,  a  certificate  grant- 
ed by  their  agent  resident  abroad,  was 
not  admissible  to  prove  the  amount  of 
the  damage.  Drake  v.  Marryat,  E,  4  G»  4. 

473 
Ifi.  In  trespass  quare  eiautum  JregU,  where 
the  plaintilT  names  the  close  in liis  decla- 
ration, and  the  defendant  pleads  hJberum 
tenemenium  generally,  without  giving  any 
further  description  of  the  close,  the  plain- 
tiff is  not  driven  to  a  new  assignment, 
but  is  entitled  to  recover,  upon  proving  a 
trespass  done  in  a  close  in  his  posses- 
sion, bearing  the  name  given  in  the  dedae 
ration,  alihoagh  the  defendant  may  have 
a  close  in  Uie  same  parish  known  by  the 
same  name.  Cocker  v.  Cromfian  and 
Otkere,  £.  4  G.  4.  489 

16,  Declaration  in  replevin  for  taking  the 
growing  corn  of  the  plaintifil  Avowry, 
that  the  plaintiff  and  one  J,  B.  held  Uie 
ioeue  m  quo,  as  tenanta  to  the  defendant^ 
at  a  money  rent,  and  because  it  was  in 
%w2 


MS 


xxmtx. 


wear,  defencUtfit  took  Ibe  ooro  as  •  ^s- 
tre98.  Plea  in  bar,  dmiyiiif  the  tcaancy 
fMMfti  ti  Jormth  and  issue  joiaied  ihereon. 
'  At  the  trial  aome  evideiiCA  was  ^yen  by 
tbe  de&Ddaat  thai  the  plaiatiff  and  J. 
A  were  la  possessioa  ei  ihe  premises 
ia  question  I  that  a  lease  had  been  e^e> 
emed  to  them  by  the  defendant's  ancestor, 
which  plaintiff  and  /.  B*  had  paid  for.  but 
which  they  had  refused  to  execitfe.  It 
was  not  proved  that  J.  B*  was  so  ecu. 
naotod  with  the  plaintiff  as  to  the  pre- 
mises  in  question  as  to  be  jointlv  liable 
for  the  rents  nor  was  it  shown  that  the 
com  was  the  joint  property  of  the  plain- 
tiff and  /.  A  The  plaintiff  gaTC  evidence 
to  show  that  the  holding  waa  under  an 
acrsament  for  a  com  rent,  and  in  support 
of  that  ease  ho  tondored  JllK*  as  witness. 
He  was  rejected  without  being  examined 
on.tho  attr  dBre  as  to*  his  liabili^  to  the 
itiat  or  nots  Held,  that  he  was  not  an  in. 
oomoetent  witness  until  that  fact  was 
fstabUshed,  and,  therefore,  that  he  was 
tapvoperiy  reioeted.    Btmkr  v.   Wiirre, 

tf^  Oovtoaatbr^'^^^t^wer  against  the 
assignee  of  the  grantee.  Declaration 
stated  that  ii«and  B.  did  grant  license  Ibr 
A  term  of  years  to  C,  to  continne  a  chan- 
sel  open  throngh  the  bank  of  a  naviga- 
tion,  m  order  that  the  waste  water  might 
pass  throngh  the  channel  to  the  milla  of 
Cn  the  latter  paying  a  certain  annual  sam 
therein  mentioned.  Breach,  nonpayment 
of  that  annual  sum.  Bemble,  That  upon 
Che  face  of  the  declaration  A,  and  B. 
must  be  considered  as  haying  the  sole 
ownership  of  the  nayigaiioo,  and  the  sole 
power  of  granting  this  priyilege ;  and,  in 
that  case,  that  the  deed  woald  operate  as 
the  grant  of  an  interest  in  an  bcredita* 
ment,  and  that  the  assignee  of  the  grantee 
would  be  liable  to  an  notion  by  the  re- 
Torsioner  within  the  statote  89  Urn.  8. 
By  the  deed  ptodooed  in  eyidenee,  Xand 
A  were  described  as  persona  having  the 
greatest  proportion  or  share  in  the  proftts 
of  the  navigation:  Held,  that  by  this  deed 
it  appeared,  thai  the  grantors  had  not  the 
power  of  granting  the  privilege  of  which 
fte  deed,  as  set  out  in  the  declaration, 
pniportad  to  be  a  grant,  and,  therelbre, 
that  there  waa  a  varianeo. 

Held,  also,  that  the  deed  showed  that  the 
assignee  of  the  grantee  was  not  bound  by 
the  eovenants,  inasmuch  as  it  appeared 
that  the  grantors  had  not  any  legal  or 
equitable  eatate  in  an  hereditament 
TfUBiwiof  Pwimort  v.  Bunn,B.  4  Q,  4. 
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18.  Declaration  that  defendant  was  in* 
debted  to  plaintiff  in  account,  and  there- 
upon, in  consideration  of  the  promises, 
and  that  plaintiff  would  take  and  accept 
the  work  and  labor  of  the  defendant,  as 
a  plumber  and  glaaer,  at  reasonable 


prices,  to  the  oxient  of  that  debt,  defend- 
ant promised  to  do  the  woric.  Counts 
for  money  had  and  received,  dBo.  It  was 
proved,  that  the  plaintiff,  by  deo^  had 
aa^gned  certain  premises  to  |ihe  defimd- 
ant  for  a  sum  of  money  therein  mention 
ed*  The  deed  stated  that  anm  to  ^ve 
been  well  and  truly  paid  and  rcloaaed 
the  defendant  therefrom.  Parol  eridei^e 
was  given  to  show  that  in  iaot  part  of 
of  the  purchase  money  had  not  been 
paid,  but  that  it  was  agrMd  by  parol  be- 
tween  the  parties,  at  the  time  of  the  eae- 
cution  of  the  deed,  that  that  part  of  the 
purchase  asoney  should  be  retained  by 
Uie  defendant^and  that  he  should  do  work 
for  the  plaintiff  to  tet  amount:  Held, 
tiiat  if  this  evidence  was  admissiblab  atiU 
it  diA  not  support  the  doolaiation.  Held, 
seeoadly,  that  assuming  the  legal  oAct 
of  the  agreement  to  be,  thai  fi»  enaire 
consideratian-aMney  had  been  ipaid«  and 
that  part  waa  returned,  in  eoosidefntion 
of  the  defendant's  pronusing  to  do  work, 
the  parol  evidence  woald  not  contract 
tbe  deeds,  and  would  be  admiaaihle  i  Imt 
that  iaasmuch  as  the  original  debt  was 
extinguished,  by  te  release  in  the  deeds, 
and  no  new  debt  was  created*  but  aaeraly 
an  obligation  to  do  work,  ariaing  oiU  of 
a  new  special  contract,  thai  oaght  to 
have  been  declared  upon*  iUir  v. 
Ikimif,  H.  4  G.  4,  704 

ISZAMDfATION. 
8e$  PniBovan. 


EXBCUTION. 
<Sbe  PaACTiea,  0.    Vairnon  Avn 


Tnnpi^d. 


EXECUTOR. 

<Sm  AnxivisraAToa.    CotTSy  UK    £ri«T« 
vaw,  4*    Y4ai4ii«m  4. 


FHNCB. 

By  an  iaclosure  act  it  waa  enaetad  that  the 
allotmenla  in  lieu  of  tithaa  should  be  in- 
closed and  fenced  oa  all  suck  parta  and 
sides  as  should  not  be  directed  to  be 
fenced  by  any  other  proprietor,  or  as 
ahould  not  adjoin  to  any  inclosed  lands, 
or  be  bounded  by  any  river  or  elilcr  mf- 
JUUtU  fenm  in  the  judgment,  of  the  com- 
missioners. A  ditch  which  had  been 
immemorialiy  the  only  bonndary  hetwoeu 
the  common  and  adjoining  townahipa»  is 
a  fence  within  the  meaning  of  the  apt. 
BliiB  V.  Ami$9^  Jt  8  C?,  4.  70 

FEUUiir. 

8te  Paxsovxn,  1.    Jmnt c«^  8. 
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riEBI  FACIAa 
9m  Vbvbob  Aim  VBirDBs,  6. 

riNB. 

As  Cvrton,  X  •  Ooptholb,  %,     Mavba- 

xrt,  3. 


to  Ihe  lord  and  slevard  of  the 
vanor  of  M.  aod  F.  to  hold  a  court,  and 
•ocepta  samnder  of  a  pieee  of  copyhold 
land  from  A,  and  hts  wife,  and  adaiit  B. 
Beturn— that  there  is  a  custom  within 
the  said  manor,  that  if  an  j  person,  not 
before  being  a  eastomarj  tenant,  or  not 
bMng  resident  within  the  manor,  takes 
•ay  interest  as  a  porchaser  by  snrrender 
er  otherwise  of  any  lands,  dec.  within  the 
manoTt  he  shall  pay  for  his  ftne  on  ad- 
nsissioii  as  he  and  the  lord  can  agree, 
whiph  is  nsnally  assessed  at  two  years* 
value;  but  persons  already  being  ens- 
toawry  tenants  or  resident  within  the 
manor,  pay  another  and  a  smaller  line 
lo  the  lord  upon  so  taking  any  snch  in* 
•ei^at.  Thai  Jk  having  parohased  the 
tf^vdij  of  redemption  of  a  customary 
estate  of  considerable  valne;  afterwards, 
and  betbre  he  was  admitted  to  that  estate, 
parchased  the  land  in  question,  being  a 
amaU  customary  estate,  in  order  to  be 
admitted  to  that  first,  and  so  elude  the 
payment  of  the  larger  fine,  whenever  he 
ahould  apply  to  be  admitted  to  the  larger 
estate,  and  by  that  means  to  defraud  the 
tord  of  his  said  fine.  Upon  exceptions : 
Held,  that  the  return  was  bad,  for  Uiat  B. 
might  lawfully  make  such  second  pur- 
chase in  order  to  avail  himself  of  the 
custom  in  favor  of  tenants  of  the  manor. 
Semble,  that  if  the  second  purchase  were 
fraudulent,  still  the  purchaser  would  be 
entitled  to  admittance,  but  would  not  be 
Iheieby  enabled  to  avail  himself  of  the 
«n8iom«  ne  Kmg  v.  Bomgkey  Bari^  E. 
4  G.  4,  666 

POREION  PH0MI880RT  NOTE. 
Set  Pboxissobt  Notb,  S. 

FORFEITURE. 

fiaeise  eovenanted  that  he  would  not  do 
aay  net,  matter,  or  thing  upon  the  demised 
prcmisea,  which  might  be,  grow,  or  lead 
to  the  damage,  annoyance,  or  disturbance 
of  the  lessor,  or  any  of  his  tenants,  or  to 
aay  part  of  the  neighborhood;  and  the 
mmmm  for  the  re-entry  was,  that  the^ 
leeaee  should  not  permit  any  person  to 
inhabit  the  premises  who  should  carry 
oa  eertaia  specified  trades  or  businesses, 
Ohal  of  a  licensed  victualler  not  being 
one  of  those,)  or  any  other  business  that 
alight  be»  or  grow,  or  lead  io  be  offbnsive, 
or  any  annoyance  or  disturbance  to  any 
af  die  lessor's  tenants:  Held,  that  the 
afeaiag  of  a  poMio  house  upon  the  pre- 


mises was  not  a  breaeh  of  the  covenant 
or  fromao.     Jmm  v.  Thame,  £.  4  6.  4. 

716 

FRAUDS.  STATUTE  OF. 

The  traveller  otA.$f  Co*  in  London^  having 
called  upon  B»  in  the  country  for  orders, 
B.  gave  an  absolute  order  for  a  quantity 
of  cream  of  tartar,  and  offered  to  take  a 
quantity  of  lac  dye  at  a  certain  price ; 
the  traveller  said  the  price  was  too  low, 
but  that  he  would  write  to  his  principals, 
and  if  B.  did  not  hear  from  them  in  one 
or  two  days',  he  might  consider  that  his 
offer  was  accepted.  A,  $f  Co,  never 
wrote  to  A,  but  sent  all  the  goods :  Held* 
that  this  was  not  a  joint  order  for  them 
all  so  as  to  make  the  acceptance  of  the 
cream  of  tartar  the  acceptance  of  the  lac 
dye  also,  within  S9  Car,  3  e.  3  «.  17. 
and  (Hhen  v.  Xeo,  tf.  3  4*  4  (?.  4. 

166 

FRAUDULENT  REFERENCE. 
Set  BAVxa^rr,  1. 


a 

GAME. 

Su  CorvicTiev,  %, 

OAMma 

The  keeping  of  a  common  gaming^ioase, 
and  for  lucre  and  gain,  unlawfully  causing 
and  procuring  divers  idle  and  evil-dis- 
posed persons  to  frequent  and  come  to 
play  together  at  a  game  called  ^  Bgmgi 
ft  Nw^  and  permitting  the  said  idle  and 
evil-disposed  persons  to  remain  playing 
at  the  said  game  for  divers  large  and  ex- 
cessive sums  of  money*  is  an  indietahle 
offence  at  common  law. 

Semble,  That  an  indictment  would  be  good, 
merely  charging  the  defendant  with  keep- 
ing a  common  mming«<hottse«  Per  .fle^ 
roM^  J.  Rat  V.  Magkr  omd  Hmnmknyp  H» 
3  4  4  a  4.  S7S 

OUARANTT. 
See  Biaa  ev  ExcBAiraB,  1. 

GUARDIAN. 
&0Pooa. 


H. 


HABEAS  CORPUS. 

tVhere  persons  detained,  witliont  la? 
warrant,  on  board  one  of  his  majestf^t 
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ships  cf  war,  on  a  ehu^  of  wamgi^ng, 
BSki  on  suspicion  of  murier,  were  brosght 
np  by  writs  of  kabetu  mrnut^  and  it  ap- 
peared by  the  retarn  to  those  writs,  and 
to  a  oeriufrari  which  issaed  at  the  same 
time,  that  the  prisoners  might  be  guilty 
of  the  offences  imputed  to  them,  the 
coun  refused  to  discharge  them  out  of 
custody,  and  committed  them  to  the  cus- 
tody of  the  marshal,  in  order  that  they 
might  be  taken  before  some  competent 
auUiority  to  be  examined  touching  the 
matters  contained  in  the  returns,  and  to 
be  further  dealt  with  according  to  law. 
Ex  narU  Kram  and  Othen,  If.  3  4*  4 

6.  4.  258 
8.  A  cause  cannot  be  removed  from  an  in- 
ferior court  by  habtaf  eorfu$  tmless  the 
defendant  is  actually  or  virtually  in  cus- 
tody. MUekeU  ▼.  MUchuon,  if.  8  4-  4 
G.  4.  618 

HIGHWAY. 

1.  An  order  of  justices  for  divertinga  high- 
way stated  tiiatthe  new  road  was  to  pass 
through  the  lands  of  the  late  7.  Jl,  and 
that  the  justices  had  received  evidence 
of  the  consent  of  the  said  7.  J,  in  his 
lifetime :  Held,  that  this  order  was  bad, 
because  it  did  not  thereby  appear  that 

7.  J.  was  the  owner  of  the  estate  at  the 
time  when  the  order  was  made.  The  Kmg 
V.  Kirk,  M.3  G,  4.  SI 

S.  Quaartf  Whether  a  parson,  who  lets  his 
tithes  from  year  to  year  to  the  occupiers 
of  the  lands  respectively  whereon  they 
are  produced,  is  liable  to  be  rated  to  the 
repair  of  the  highways.  The  King  v. 
Tne  Jutiieea  of  Buekinghanuhire,  E,  4 
6.4.  485 

&:  By  the  55  G,9  e.  68  *.  S.,  when  a  foot- 
way, Ac.  is  diverted  by  an  order  of 
justices,  three  descriptions  of  notice  are 
to  be  given,  and  the  order  is  to  be  con- 

'  firmed  and  enrolled  at  the  quarter  ses- 
sions held  next  after  the  expiration  of 
four  weeks  from  the  first  day  of  giving 
such  notice :  Held,  that  the  computation 
must  be  made  from  the  first  day  of  giv- 
ing that  description  of  notice  which  is 
last  published:  Held  also,  that  an  assent 
to  the  turning  of  the  road,  given  under 
the  hand  and  seal  of  an  agent  of  the  party 
through  whose  ground  the  new  road  is 
to  pass,  is  insufficient  The  King  v.  The 
Jwtieee  of  Kenij  E.  ^  G.  4.  682 

HOUSEHOLDER. 

I.  Where  it.,  carrying  on  trade  in  partner- 
ship with  others,  had  a  dwelling-house, 
ana  counting-house  attached  to  it  in  B^ 
the  counting-house  being  used  by  the 
different  partners,  who  daily  resorted 
thither  for  the  purposes  of  their  trade, 
and  the  dwelling^bonse  being  occupied 
by  a  clerk  or  servant  of  the  fini^  paid  by 


them,  as  wen  sTso  the  rates,  taxes,  kcj 
Held,  that  A,  and  each  of  his  partners 
was  a  householder  in  B,  within  86  G.  3 
c.  38. «.  8.,  although  neither  he  nor  they 
actually  resided  with  their  families  in  A 

So,  also,  where  the  dwelling-house  was  oc- 
cupied by  one  of  the  partners  rent-free, 
and  the  taxes,  dee.  paid  by  die  firm.  71b 
KingY,Haii,M.9G.A.  183 

8.  A.  A  and  C,  carrying  on  trade  in  part- 
nership, had  a  dwellii^p-ho«»e,  yard,  aad 
premises  in  a  parish  in  London  f  all  the 
partners  were  in  the  habit  of  frequentmg 
the  premises  daily  for  the  pui^se  of 
business,  but  none  of  tfiem  resided  there. 
The  dwelling-house  was  inhabited  by  a 
clerk,  who  managed  the  bosintes  for 
them,  but  the  rent,  rates,  and  taxes,  were 
paid  by  the  firm :  Held,  that  each  of  the 
partners  was  a  householder  within  the 
48  Elix.  e.  8.,  and  liable  to  serve  the  6fl 
fice  of  overseer.  Reg  v.  PoyndeTf  ta^  B, 
8  4*  ^  6.  4.  178 


m 


HUNDRED,  ACTION  AGAINST. 


By  9  (7. 1.  c  88. «.  7.  the  inhabiunts  of  the 
hundred  are  to  make  satisfaction  for 
damages  occasioned  by  the  acts  thfrein 
mentioned :  Held,  that  under  this  statute, 
the  action  must  be  against  all  the  in* 
habitants  of  the  hundred ;  and  the  de- 
claration being  against  two  only,  it  was 
held  bad  on  motion  in  arrest  of  judg- 
ment Jackson  V.  Peanon  and  Squirvei, 
a:  3  4*  4  (7.  4.  804 


INCL08URE  ACT. 

1.  A  clause  in  a  private  indosure  act,  de- 
claring that  no  Item  or  charge  in  the  ac- 
counts of  the  commissioners  shall  be 
binding  to  the  parties  concerned,  or  valid 
in  law,  unless  the  same  shall  have  been 
duly  allowed  by  a  justice  of  peace  in  the 
manner  therein  pointed  out,  does  not 
take  away  an  appeal  given  by  a  subse- 
quent clause,  «to  the  party  grieved  by 
any  thing  done  in  pursuance  of  that  of 
the  general  indosure  act,  (other  than  and 
except  such  determinations  as  were  by 
that  or  the  general  indosure  act  declared 
to  be  binding,  final,  and  condustve,') 
the  allowance  of  the  accounts  by  a  y»- 
tice  not  falling  within  this  exception. 
J2ejp  V.  Jwdieee  of  Cumberland,  M,  8  G»  4. 

%  By  an  indosure  act  it  was  enacted  that 
the  allotments  in  lieu  of  tithes  should  be 
inclosed  and  fenced  on  all  such  pa<i? 
and  sides  as  should  not  be  directed  to  b* 
fenced  by  any  other  proprietor,  or  s« 
should  not  adjoin  to  aby  inclosed  Isode, 
or  ba  boondtd  by  any  rivar  or  olher  f>tf 
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ident  fence  in  the  jndgmeot  of  the  com- 
missioDcn.  A  ditch,  which  bad  been 
immemorially  the  only  boandary  between 
the  common  and  adjoining  townships,  is 
a  fence  within  the  meaning  of  the  act 
BUu  Y.  Awnuon,  M.  Z  G.  I.  70 

Si  A  private  act  of  parliament,  for  inclos- 
ing the  wante  lands  of  a  manor,  reserved 
to  the  lord  and  his  assigns,  all  mines, 
dcc^  together  with  all  convenient  and 
necessary  wajrs,  Scc^  then  already  made, 
or  thereafter  to  be  made,  and  liberty  of 
laying  waggon-ways,  Ac  at  his  and  their 
free  will  and  pleasure,  and  to  do  all  such 
other  works,  acts,  and  things  as  might  be 
necessary  or  convenient  for  the  fall  and 
comp!cr<*  enjoyment  thereof,  in  as  fall, 
ample,  and  beneficial  a  manner  as  if  that 
act  had  not  been  made.  An  action  of 
trespass  having  been  brought  against  the 
lord's  assignee  for  laying  a  waggon-way 
over  one  of  the  allotments  io  an  impro- 
per direction  and  manner,  it  was  held, 
diat  the  real  question  to  be  decided  by 
the  jury  was,  whether  the  waggon*way 
had  been  laid  in  such  a  direction  as  a 
person  of  reasonable  skill  would  have 
selected;  and  whether  the  mode  adopted 
was  such  as  a  prudent  person  would 
hare  adopted  if  he  had  been  making  the 
road  over  his  own  land,  and  not  over  the 
land  of  another.  Akton  v.  Fenton  and 
Anoiker,  H.Z^AO.4.  195 

i  An  inelosnre  act  directed,  that,  in  lieu 
of  tithes,  a  corn  rent  should  be  payable 
to  the  impropriator  and  vicar  by  the  per- 
son having  the  possession  and  occupa- 
tion of  the  lands.  Part  of  the  lands  en- 
closed were  uncultivated  and  untenanted 
Ibr  some  years,  during  whioh  time  the 
owner  lived  on  another  estate.  He  af- 
terwards demised  them  to  a  tenant,  who 
entered  and  occupied:  Held,  first,  that 
the  com  rents  were  due  for  the  time  dur- 
ing which  the  land  was  unproductive; 
■i^  secondly,  that  during  that  time  the 
landlord  was  legally  in  the  possession  of 
the  lands  so  as  to  be  liable  to  the  burdens 
imposed  by  the  statute,  and  that  the  ten- 
ant coming  in  under  him  was  liable  to 
be  distrained  upon  for  the  arrear  of  rent 
IkwSng  V.  Feane,  J£  8  4*  4  G.  4.        437 

INDICTMENT. 

1.  The  Court  will  not  grant  a  eeritarari  to 
remove  an  indictment  from  the  quarter 
sessions  after  judgment  has  been  pro- 
Bounced  in  that  court.  Eex  v.  T%e  In^ 
habUantM  qf  Pennegoea  and  MaehfnUdh, 
Jt  3  G.  4.  142 

S.-  The  keeping  of  a  common  gaming-house, 
and  for  lucre  and  gain,  unlawfully  caus- 
ing and  procuring  divers  idle  and  evil- 
disposed  persons  to  frequent  and  come 
to  play  together  at  a  game  called  "  Rouge 
<#  Nmr"  and  permitting  the  said  idle  and 
Vol.  VIII---44 


eviUdisposed  persons  to  remain  plaving 
at  the  said  game  for  divers  large  and  ex- 
cessive sums  of  money,  is  an  indictable 
offence  at  common  law.  Sembte,  that  an 
indictment  would  be  good  merely  charg- 
ing the  defendant  with  keeping  a  com- 
mon gaming-house.  Per  Hoirayd^  J.  J^ 
V.  JKqgier  and  Humpknyt  if.  3  4*  4  G.  4. 
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3.  Upon  a  conviction  at  the  Ckaier  assises 
for  perjury,  the  following  entrv  was  aAde 
upon  the  record ;  •*  It  is  raerefore  ordered 
that  the  said  L.  JT.  be  transported  to,  ftc^ 
for  and  during  the  term  of  seven  yeftrs.** 
Upon  error,  Held,  tiiat  the  entry  was 
merely  an  order,  and  not  a  judgment; 
and  a  fnveedtndo  was  awarded,  command- 
ing the  court  below  to  proceed  to  give 
judgment 

The  prisoner  was,  in  the  mean  time,  ad- 
mitted to  bail.  The  King  v.  JCmioorMy, 
E.  4  G.  4.  711 

INDORSEMENT. 
See  PnoKissoBT  Nora,  3. 

IND0R8ER  AND  INDORaEE. 
See  Pnoxissoav  Nora,  8. 

INFERIOR  COURT. 
See  Habeas  Coarus,  2. 

INJUNCTION. 
See  PaACTics,  II. 

'      INSURANCE 

1.  In  an  action  against  an  underwriter 
upon  goods  which  sustained  sea^mage : 
Held,  that  althongh  the  defendant  was  a^ 
subscriber  to  Uoyd'e,  a  certificate  grants 
ed  by  their  agent,  resident  abroad,  was 
not  admissible  to  prove  the  amount  of 
the  damage.  Drake  v.  Marruat,  £.4 
G.  4.  478 

2.  A.  sold  goods  to  B*,  at  whose  risk  they 
were  shipped  for  Luhan,  to  be  paid  for 
by  bills  drawn  upon  R,  4*  Go.  C.  went 
a^  supercargo  and  trustee  for  A,  and  B*, 
and  was  to  retain  possession  of  the  goods 
until  the  amount  of  the  bills  drawn  hpon 
R.  4*  Co,  was  remitted,  and  then  the  bill 
of  lading  was  to  be  delivered  up  to  B. 
B,  directed  12. 4*  Go.  to  effect  an  insurance* 
which  was  done  at  his  expense,  and  not 
in  pursuance  of  any  agreement  between 
him  and  A,  The  ship,  with  the  goods  on 
board,  was  captured,  and  the  under 
writers  paid  a  total  loss  to  12.  4*  C^o*»  who 
gave  B»  credit  for  the  money,  part  of 
which  they  paid  over  to  him,  and  part  to 
his  assignees  after  he  had  become  bank- 
rupt. R.  if  Co.  paid  part  of  the  biHs 
drawn  upon  them,  and  rejected  others. 
In  an  action  brought  against  them  by  A. 
for  money  had  and  received  to  his  ttse; 
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Held,  that  the|r  were  not  bowd  tD  apply 
the  money  paid  oo  the  policy  to  the  dU- 
charge  of  the  bills  drawn  by  B»  for  the 
goods.  The  defendants.  In  answer  lo  an 
application  by  plaintifi^  stated  that  they 
eoold  say  nothing  about  some  of  the  bills 
in  question  not  then  accepted,  and  that 
their  fate  must  depend  upon  the  state  of 
WUHanu^  account  when  they  become 
dae:  Held,  that  this  was  not  a  condi- 
tional acceptanee,  and  did  not  bind  R, 
,  4  Cb*  to  applv  to  the  payment  of  the  bills 
any  money  tnat  they  might  receive  on 
account  of  WZtfMMif.  NeaUy.BeHE.^ 
O.  4.  957 


J. 


lUDGMENT. 
See  IvmcTMSTT,  3. 

JUBISDICnON. 
iSee  CovTicTioT,  1.    Justicss,  3. 

By  seet  89.  of  the  4S  <?.  8.  e.  88.  it  is  en- 
acted, that  ''if  any  question  or  difierence 
shall  arise  upon  taking  any  distress,  the 
same  shall  be  determined  by  the  com- 
missioners of  taxes:**  Held,  that,  as  the 
jurisdiction  of  the  superior  courts  was 
not  thereby  expressly  taken  away,  an  ac- 
tion at  common  law  is  maintainable  for 
a  wrongful  distress.  Eari  of  Shafleabwy 
T.  Russell,  E.  4  G.  4.  666 

JUBTI0E8. 
See  HieawATy  1. 

U  Where  a  magistrate  acts  upon  a  subject 
Viatter  of  complaint,  over  which  he  has 
.avthoritf,  but  which  arises  out  of  his 
jarisdisttoa,  he  is  entitled  to  notice  of  ac- 
tion under  84  (?•  3.  e.  44.  «.  1.  Pveslige 
T.  Wasiman,  Ssg^  JC  3  6. 4.  18 

8.  A  prisoner,  when  examined  before  ma- 
giamues  under  a  charge  of  felony,  is  not 
entitled  as  of  right,  to  have  a  person 
skilled  in  the  law  present  as  an  advocate 
on  his  behalf,  it  being  a  preliminary  in- 
vestigation  only,  and  not  conclusive  upon 
him«  CoJB,  OinL,  sne,  4«>  v.  Coleridge^ 
Esq^  JILSG.^  87 

9L  A,  and  B^  found  and  arrested  on  board 
a  boat  laden  with  smuggled  goods  within 
the  harbor  of  F^  which  was  within  a  lo- 
cal exclusive  jurisdiction,  were  after- 
wards taken,  with  the  boat,  dec  to  the 
port  of  Ik,  and  convicted  before  two  jus- 
tices of  the  town  and  port  of  />.,  pursuant 
to  46  G.  3.  e.  181.  a.  7.,  67  G.  8.  e.  87. «.  6., 
and  3  G.  4^ «.  110.:  Held,  that  the  convic 


that  the  jntuhem  of  A  bad  jviiadielioa 
over  the  offence. 

SeiMe,  that  in  this  case  only  the  justices 
of  the  local  jurisdiction  of  r,  had  aathori» 
ty  to  convict;  And  that  the  46  G. 3.  e.  181. 
s,  7.  gives  jurisdiction  lo  those  justices 
only  who  reside  near  to  the  Jirei  port  or 
place  into  which  any  ship,  4ec  shall  be 
carried,  or  where  any  person  absiU  be 
arreftted  by  virtue  of  that  clause.  KUe 
and  Lane's  Case,  iC  8  O.  4.  101 

4.  The  Court  of  K.  B.  will  not  grant  a 
mandamus  commanding  jnstieea  of  the 
peace  to  do  thai  which  hm^  render  &em 
liable  to  an  action*  The  JSng  t.  Tke 
Justices  of  Buekimgkamskirs,  £.  4  G.  4» 
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5b  Where  a  person  who  had  been  summon- 
ed by  two  justices  under  the  7  dt  8  WiZ, 
«.  6.  s.  1.  appeared  before  them,  and  was 
ordered  to  pay  the  tithes  demanded,  and 
did  not  raise  any  question  of  wssAss,  but 
afterwards  appealed  to  the  session^  nod 
there,  for  the  first  time,  set  up  a  madus, 
and  tendered  evidence  lo  prove  it:  Held^ 
that  the  justices  at  sessioaa  Bsigte,  in  the 
exercise  of  their  discretion,  njeet  tfte 
evidence. 

Ssmbkr  that  the  power  of  justices  to.  try 
questions  of  tithe  under  7  d&  8  W.  8l  &  6. 
is  taken  away  by  the  eighth  sectkm  of 
that  aot,  where  a  question  of  modus  is 
raised.     77ke  King  v.  Jefitys,  £.  4  G.  4. 

804 

6.  By  the  65  G.  3.  e.  68.  su  8.,  when  a  fbot- 
way,  dec  is  diverted  by  an  order  of  jus- 
tices, three  descriptions  of  notices  are  to 
be  given,  and  the  order  is  to  be  confirm- 
ed  and  enrolled  at  the  quarter  sessions, 
held  next  after  the  expiration  of  four 
weeks  from  the  first  day  of  giving  such 
notice :  Held,  that  the  compulation  must 
be  made  from  the  first  day  of  giving  that 
description  of  notice  which  is  last  pab- 
lished:  HeU,  also,  that  an  assent  to  the 
turning  of  the  road,  given  under  the 
hand  and  seal  of  an  agent  of  the  paity 
through  whose  ground  the  new  road  is 
to  pass,  is  insufficient  Rne  v.  ThsJustises 
of  Kient,B.4G.^ 


L. 

LACHES. 
Bee  PnoKissonT  Nors,  8. 

LANDLORD  AND  TENANT. 
See  Pbactics,  20. 

1.  A  plea  of  a  right  of  way  staled  a  sun 
render  to  defendant  of  a  copyhold,  with 
all  ways  then  used  Ij  the  tenants  and 


tion,  which  only  stated  that  they  had  been  I    occupiers  thereof;  that  delhodant   

fimnd  and  takan  on  board  a  boat  in  the  I    admitted  and  continued  seised,  and  hetng 
harbor  of  F^  was  had,  li>r  aot  showing]    so  seised,  and  having  oecasioa  to  uae  the 
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mff  commitM  tb«  traspass.  New  as- 
signment, that  defendant  nsed  the  way 
for  other  purposes,  &c:  Held,  that  the 
defendant  being  landlord  had  a  right, 
while  the  copyhold  was  in  the  occupa- 
tion of  the  tenant,  to  ose  the  way  to  re- 
move an  obstruction ;  and  that  the  words 
of  the  plea  were  sufficiently  large  to 
comprehend  all  the  purposes  for  which 
a  person  seised  night  Uwfully  use  the 
way.    Proud  v.  Hoilis,  M,  3  G.  4.  8 

f.  A*  being  seised  in  fee  of  a  mill,  and  of 
certain  lands,  granted  a  lease  of  the  latter 
for  years,  the  lessee  yieldiog  and  paying 
to  the  lessor,  his  heirs  and  assigns,  cer- 
tain rents,  Ukd  doing  certain  suits  and 
services ;  and  also  doing  suit  to  the  mill 
of  the  lessor,  his  heirs  and  assigns,  by 
gvinding  all  such  com  there  as  should 
gfswnpon  the  demised  premises.  The 
lessor  afterwards  derised  the  miH,  and 
tha  feversion  of  the  demised  Y^wises  to 
dw  same  person :  Held,  that  tne  reserva- 
tion of  the  suit  to  the  mill  was  in  the 
nalare  of  a  rent,  and  that  the  implied 
oovenant  to  render  it  resulting  from  the 
iidhlfnifiiiss,  was  a  covenant  that  run  with 
the  land  as  long  as  the  ownership  of  the 
Bill  and  demised  premises  belonged  to 
^0  same  person ;  and,  consequently,  that 
tiia  assigiMe  of  die  lessor  might  take  ad- 
TSBtage  of  it  Vvwmn  v.  Artkur,  /f.  3 
4  4  e.  4.  410 

H  An  inclosure  act  directed,  that,  in  lieu 
of  tithes,  a  com  rent  should  be  payable 
to  the  impropriator  and  vicar  by  the  per- 
son having  the  possession  and  occupa- 
tion of  the  lands.  Part  of  the  enclosed 
lands  were  uncultivated  and  untenanted 
for  some  years»  during  which  time  the 
owner  lived  on  another  estate ;  having  af- 
terwards demised  Uiem  to  a  tenant :  Held, 
first,  that  the  com  rents  were  due  for  the 
time  during  which  the  land  was  unproduc- 
tive ;  and,  secondly,  that  during  that  time 
the  landlord  was  legally  in  the  possession 
of  the  lands  so  as  to  be  liable  to  the  bur- 
dens imposed  by  the  statnte,  and  that  the 
tenant  coming  in  under  him  was  liable  to 
be  distrained  upon  for  the  arrsar  of  rent 
*      r.Feane,H.B4t^O.^       437 


LEASE. 

See  CavxvAST,  3, 3,  6.    EvinsircK,  2.    Fon- 

rsrrnni. 

1.  Declaration,  in  consideration  that  plain- 
tiff would  procure  iL  B.  to  grant  a  lease 
to  defendant ;  the  latter  promised  to  pay 
the  plaintiflT  170L  The  proof  was,  that 
A,  B.  having  agreed  to  grant  a  lease  to 
the  plainti^  tlm  latter  undertook,  origi- 
naU^f  to  assign  it  to  defendant  lor  the 
4Qiisideration  mentioned;  but  thatafter- 
wirdit  9k  lease  to  which  plaintiff  was  a 
ptrty  aiid  asaaated»  was  granted  immedi- 


ately hf  1.  A  to  Ibe  defendant.  The 
consideration  to  be  paid  by  the  defen^nt 
to  the  plaintiff  was  not  mentioned  in  that 
lease:  Held,  first,  that  the  least  was  not 
void  on  account  of  this  omission*  the  ad 
valorem  du^  imposed  by  the  60  (?•  9  c. 
184|  applying  only  to  considerations  piss- 
ing between  lessor  and  lessee ;  and, 
secondly,  that  the  evidence  proved  the 
substitution  of  a  new  contract  to  procure 
a  lease  from  A*  B»  to  the  defendant  in 
lieu  of  the  original  contract,  and  ihat 
there  was  not  any  variance.  iisoiM  v. 
Mikk€li,  M.  9  G.  i.  18 

,  By  marriage  settlement,  certain  premises 
were  conveyed  to  trustees  and  their  heirs 
and  assigns,  to  the  use  of  the  father  ^nd 
mother  of  the  intended  husband*  for  lihsir 
Uvea  and  the  life  of  the  sturvivor;  rf- 
mainder  to  the  use  of  the  intended  Ims- 
band  and  wife,  and  their  assigns,  for  tlieir 
joint  lives*  and  the  life  of  the  sarvivur  i 
remainder  to  the  use  of  the  trustees,  to 
preserve  contingent  remainders  during 
the  life  of  the  intended  husband  and  wife, 
and  the  survivor;  remainder  to  the  9SC 
of  the  heirs  of  the  husband,  bv  bis  in- 
tended wiie :  Held,  that,  under  this  deed, 
the  husband  took  an  estate  for  life,  and 
an  estate  tail  in  remainder,  and  conse- 
quently that  he  could  not,  when  in  pos- 
session of  his  life  estate,  discontinue  the 
estate  tail  by  grtmting  a  lease  for  lives 
with  livenr  of  aei$m»  For  that  discontinu- 
ance can  be  made  only  by  tenant  in  tail. 
Doe  dem,  Jonee  and  Oihere*  v  Jome^  H*  3 
df^G.A.  338 

A*  being  seised  in  fee  of  %  mill,  and  of 
certain  lands,  granted  a  lease  of  the  latter 
for  years,  the  lessee  yielding  and  pajring 
to  the  lessor,  his  heirs  and  assigns,  cer- 
tain reals,  and  doin^  certain  suits  and 
services;  and  also  doing  suit  to  the  mill 
of  the  Imori  his  heirs  and  assigns*  by 
grinding  all  aoeh  com  there  as  should 
grow  upon  the  demised  prtmisea.  The 
lessor  afterwards  devised  the  mill  and 
the  reversion  of  the  devised  wemisea  to 
the  same  penon :  Held*  that  tne  reserva- 
tion of  the  suit  to  the  mill  was  in  the 
nature  of  a  rent,  and  that  the  implied 
covenant  to  render  it  resulting  from  the 
reddendum^  was  a  eovenant  that  ran  with 
the  land,  as  long  as  the  ownership  of  the 
mill  and  the  demised  premises  belonged 
to  the  same  person;  and»  consequently, 
that  the  assignee  of  Uie  lessor  mignt  take 
advantage  of  it  Vwyan  v*  Artku/r,  IL 
3  4  4  (?.  4.  410 

By  act  of  pariiament  tenant  for  life  was 
empowered  to  grant  leases  for  any  term 
not  exceeding  ninety-nine  years*  so  as 
every  such  lease  or  leases  be  made  to 
take  effect  either  in  possession,  or  imme- 
diately after  the  determination  of  the 
leases  then  snbsistiag  theriof  respec 
tirely,  and  90  as  in  f veiy  stich  lease 
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'  diart  be  reierrc^  pajtble  daring  the 
eontiniiance  of  the  term  and  estate  there- 
by to  be  granted,  the  t)est  and  most  bene- 
ficial yearly  rent  or  rents.  Part  of  the 
estate  being  let  upon  leases  which,  in 
dve  coarse,  wonld  expire  on  die  10th 
Oefefer,  1791,  the  tenant  for  life,  in  eon- 
•equence  of  one  bargain,  execated  at  the 
same  time  two  leases  of  that  part  of  the 

'  estate,  one  bearing  date  the  4th  May, 
1787,  for  the  term  of  thirty  years,  to  com- 
mence on  the  10th  Odober,  1791,  and  the 
other  bearing  date  4th  Junt^  1787,  for  the 
term  of  sixty-three  years,  to  commence 
10th  Oehber,  1821 :  Held,  that  this  latter 
lease  was  void,  inasmuch  as  it  was  not 
to  take  effect  immediately  after  the  de- 
terinination  of  the  subsisting  lease. 

The  first  of  diese  two  leases  reserved  a 
rent  of  970^  the  second  reserved  only 
190/1  By  a  clause  in  the  second  lease, 
the  tenant  was  bound  to  rebuild,  either 
before  the  expiration  of  the  term  granted 
by  the  first  lease,  or  within  the  first  year 
of  the  term  granted  by  the  second. 

AmMe,  that  although  the  rents  reserved  by 
the  two  leases  might  be  the  most  benefi- 
cial, as  between  the  lessor  and  lessee, 
yet  they  were  not  so  between  the  tenant 
for  life  and  the  reversioner,  and  that, 
upon  that  account  also,  the  second  lease 
was  void.  Doe  dan,  Sutton  Baronet,  v. 
Harvey,  Kn^AG.  4,  496 

9.  Covenant  by  the  lessor  that  the  lessee 
should  hold  the  premises  without  any 
lawful  let,  suit,  interruption,  eviction  by 
the  lessor,  or  by  or  through  the  lessor*s 
acts,  means,  right,  ftc  The  lessor  held, 
under  a  lease,  for  a  longer  term,  which 
contained  a  clause  of  re-entry  by  the 
original  lessor,  in  case  the  premises 
should  be  used  for  a  shop.  The  under- 
lessee  was  not  informed  of  this  clause, 
and  underlet  to  a  tenant,  who  incurred 
a  forfeiture  by  using  the  premises  for  a 
shop;  and  the  original  lessor  evicted 
him :  Held,  that  this  was  not  an  eviction 
by  means  of  the  lessor  within  the  mean- 
ing of  the  covenant  in  the  underlease. 
Spencer  tmd  Another  v.  Martktt  If.  3  4*  4 
A4.  467 

LIBEL. 

A  publication  stating  Jeaue  CkrUt  to  be  an 
imposter  and  a  murderer  in  principle,  is 
a  lib^l  at  common  law.  Semble,  that  the 
63  (?.  8.  e.  100.,  does  not  alter  the  com- 
mon law,  but  only  removes  the  penalties 
imposed  upon  persons  denying  the  THn- 
Uy,  by  9  &  10  WI  3.  *.  69.,  and  extends  to 
such  persons  the  benefits  conferred  upon 
all  other  Protestant  dissenters,  by  1  W, 
4*  M, «.  1.  e.  18.  The  King  v.  Wadding- 
Um,M.ZG.A.  96 

LIBERUM  TENEMENTC7M. 
See  PLBA]iiir«j  94» 


LICENCE. 
See  fefrrruuiKHT  av  Estati,  9. 

LIMITATIONS,  STATUTE  OF. 
See  EviDKHoi,  ^.0. 

LONDON  COURT  OF  REQUESTS^ 

\CT. 

te  Costs,  9. 


MANDAMUS. 
See  CoPTBOLD,  3.    Bkwebs,  L 


1.  Thie  Court  of  K.  B.  will  not  grant  a 
mandamue  commanding  justices  of  the 
peace  to  do  that  which  may  render  ibem 
liable  to  an  action.  The  King  v.  The 
Jutiieee  of  Buekinghaoukire,  E,A  0,4, 

.486 

9.  Mandamue  commanding  defendant  to 
take  upon  himself  the  office  of  common 
councilman  in  the  borough  of  Laneattrr. 
Return— That  by  a  bye-law,  persons  re- 
fusing to  fill  that  office  are  subject  to  a 
certain  fine,  and  that  defendant  has  paid 
the  fine:  Held,  that  the  return  was  in- 
sufficient, as  it  did  not  state  that  the  fine 
was  to  be  in  lieu  of  service.  Rex  v.  S, 
Bower  the  younger,  £.  4  G.  4.  686 

MANOR. 
See  CoPTSOLD,  1,  9,  9. 

MANUFACTORY,  PROPITB  OF. 
See  Pooa-RATa,  8* 

MAYOR. 
See  CoapoBATiov,  8* 

MODL*a 
See  AmAL,  4.    Justicbs,  6. 

MONEY  HAD  AND  RECEIVED. 
See  AssuxrsiT,  8l  Costs*  9.  Plbasiito,  19. 


N. 

NEW  ASSIGNMENT. 
See  Costs,  8.    P&sAniva,  94. 

NONSUIT. 
See  Peacticb,  7. 

NOTICE  OF  ACTION. 

Where  a  magistrate  acts  upon  a  subject 
matter  of  complaint,  over  which  he  Has 
authority,  but  which  arises  out  of  his 
jurisdictioii,  he  is  entitled  to  notice  of  ae^ 
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tion  under  84  G.  S.  e.  44  «.  1.    PretHge 
r*  Wopdauoh  Eaq^  if:  8  (?.  4.  12 

NOnCE  OF  APPEAL. 
See  Affsai,  S. 

NOTICE  OF  DISHONOR. 
See  Bill  or  EzciAiraK,  5. 

NOnCB  OF  DIVERTING  A  HIGH- 

WAY. 

See  HittKWAT,  S. 

NOTICE  TO  Qtjrr. 

teEiscrmirr. 
NUDUM  PACTUM. 

See  ABKXiriflTBATOB,  %• 


O. 

OFFICE. 
&eCom,  4. 

OFFICER. 

See  CONITABLB. 

OVERSEER. 
See  HoufliaoLDSK. 

OWNERSHIP,  ACTS  OF. 
See  Etidktgs»  9. 

OWNERSHIP,  APPARENT. 
See  Bavebuft,  7, 10. 

OVER 
See  Vabiabcb,  8. 

P. 

PARSON. 
See  HiflBWAT. 

PARTNBJRS. 

See  HoUBBBOLDBBy  1,  S. 

PARTNERSHIP. 
See  Etibbbcb,  6.    Pbocvbatiob. 

1.  A  nmnber  of  persons  associating  to- 
gether, and  subscribing  sums  of  money 
for  the  purpose  of  obtaining  a  bill  in  par* 
liament  to  make  a  railway,  are  partners 
in  the  undertaking;  and  therefore  a  sub- 
scriber, who  acted  as  their  sunreyor,  can- 
not maintain  an  action  for  work  done  by 
him  in  that  character  on  account  of  the 

.   partnership,  agaiut  aU  or  Mrooff jftf  the 


other  subscribers.    Bobnee  t.  Htggim^ 
if.  8  G.  4.  74 

3.  Where  a  promissory  note,  teginning  "I 
promise  to  pajr,*"  was  signed  by  one 
member  of  a  firm  for  himself  and  his 
partners:  Held,  that  the  party  signing 
was  severally  liable  to  be  sued  upon  the 
note.    HaUY.Smiik,H.9J^AO.^    407 

PAYMENT. 
See  Bill  of  EzcBAveB,  S. 

PAYMENT  OF  MONEY  INTO  COURT. 

See  PLBABXBtt,  1. 


PLEADING. 

1.  Where  two  breaches  were  assigned  in 
one  count  of  a  declaration  upon  a  con- 
tract, and  the  defendant  paid  money 
into  court  upon  one  of  them:  Held*  that 
he  thereby  admitted  the  whole  contract 
as  set  oat  m  that  counL  Djfer  t.  JjA/om, 
JC  8  G.  4.  3 

%  A  plea  of  a  right  of  way  stated  a  sur- 
render to  defendant  of  a  copyhold,  with 
all  ways  then  used  by  the  tenants  and 
occupiers  thereof;  that  defendant  wai 
admitted  and  continued  seised,  and  being 
so  seised,  and  having  occasion  to  use  the 
way,  committed  the  trespass.  New  as- 
signment, that  defendant  used  the  way 
for  other  purposes,  Sccj:  Held,  that  the 
defendant  being,  landlord  had  a  right, 
while  the  copyhold  was  in  the  occupa- 
tion of  the  tenant,  to  use  the  way  to  re- 
move an  obstruction ;  and  that  the  words 
of  the  plea  were  sufficiently  large  lo 
comprehend  all  the  purposes  for  which 
a  person  seised  might  lawfully  use  the 
way.    Ptoud  r.  OMe,  3L  S  G.  ^  8 

8.  Declaration  stated,  that  the  defendant^at 
Jhibiin^  made  a  promissory  note,  and 
thereby  promised  to  pay  the  same  at 
DuhUn^  without  alleging  it  to  be  at  JhMki 
in  Lreland.'  Held,  that  upon  this  declara- 
tion the  promissory  note  must  be  taken 
to  have  been  drawn  in  Engbmd  for 
English  monej,  and,  therefore,  ttiat  proof 
of  a  note  made  and  payable  at  Dublin  in 
Mand,  for  the  same  sum  in  Jrieh  money, 
did  not  support  the  declaration.  Spnwle 
V.  Lesggff,  Jv.  8  G.  4.  16 

4.  Declaration,  in  consideration,  that  plain- 
tiff would  procure  A,  B.  to  grant  a  lease 
to  defendant ;  the  latter  promised  to  pay 
the  plaintiff  170iL  The  proof  was,  that 
it.  B.  haviog  agreed  to  grant  a  lease  to 
the  plaintiff,  the  latter  undertook,  origi- 
nally, to  assign  it  to  defendant  for  the 
consideration  mentioned;  but,  that  aAer- 
wards,  a  lease  to  which  plaintiff  was  a 
party  and  assented,  was  granted  immedi- 
ately by  A,  B.  to  the  defendant.  The 
consideration  to  be  paid  by  the  defendant 
to  the  plaintiff  was  not  mentioned  in  that 
lease:  Held*. first»  that  thc^^lefwe  waa,»ot 

8  O 


imiEx. 


Void  on  acocmnt  of  this  omission,  the  ad 
valcrem  datjr  imposed  by  the  60  6. 8  e. 
164,  appl3ring  onl  j  to  considerations  pass- 
ing between  lessor  and  lessee;  and, 
secondly,  that  tiie  eridence  proved  the 
sttbstitntion  of  a  new  contract  to  procure 
a  lease  from  A.  B.  to  the  defendant  in 
Ueu  of  Ute  original  contract,  and  that 
there  was  not  any  rariance.  Boone  v. 
Mteheli,  itf.  3  G.  4.  18 

&  Covenant  to  save  harmless  certain  pre- 
mises  against  all  actions,  suits,  claims, 
and  demands  whatsoever,  both  in  law 
and  equity',  which  might  be  made,  com- 
menced, or  prosecuted  by  M,  W.  P.  or  T. 
B.  W.  P.  Breaches,  first,  that  H,  W.  P., 
on,  dec.  at,  dice  who  then  and  there  made 
a  claim  and  demand,  and  claimed  to  have 
a  right  and  title  to  the  premises,  entered 
and  cat  trees,  &e.  and  procttfed  the  oc- 
eupier  to  attorn  to  him;  secondly,  that 
certain  title  deedft  relating  to  the  premises 
were  withholden  by  one  A.  1V1,  at  ^e  in- 
stance, and  through  the  claim  and  de- 
mand of  T,  B.  W,  P.  Plea  to  first  breach, 
that  H,  W.  P,  had  no  lawful  claim  or  ti- 
tie  to  the  premises;  to  second  breach, 
similar  plea  as  to  7.  B.  W.  P,  Demurrer 
and  joinder:  Held,  first,  that  H.  W,  P. 
and  7.  B,  W.  P.  being  named  in  the 
covenant,  the  indemnity  extended  to  all 
claims  made  by  them,  whether  upon  law- 
ful title  or  otherwise ;  and,  secondly,  that 
the  acts  upon  which  the  breaches  were 
assigned  were  ekdmi  in  kno  within  the 
meaning  of  the  covenant  QiMsre,  whether 
the  breaches  would  have  been  good  in 
form,  if  specially  demurred  tol  Powfe, 
Eateuior,  v.  WM,  M.ZG.l.  29 

fi.  Where  a  connt  stated  (hat  A.  B.  supplied 
the  poor  of  the  parish  of  W,  with  provi- 
sions, and  the  evidence  was,  that  he  sup> 
plied  the  poor  of  the  parish  of  W,,  and 
other  parishes  in  a  workhouse:  Held, 
first,  that  it  was  no  variance,  the  proof 
being  larger  than  the  allegation.  8e- 
4ott(Uy,  that  the  f  ojection  as  to  a  variance 
between  the  allegation  of  a  supply  of  the 
poor,  and  the  proof  of  a  supply  of  the 
poor  in  the  workhouse,  not  being  taken 
at  ftim  priuB,  could  not  be  afterwards 
available.    Wesi  v.  Anditwtt  M.  8  G,  4. 

77 

7.  Where  the  goods  of  A.  were  distrained 
for  rent  artvar  al\er  the  amount  had  been 
tendered:  Held,  that  A,  might  bring  an 
action  on  the  case  for  an  excessive  dis- 
tress. Brmueomk  v.  Bridges  and  Ano^er, 
H.  3  4-4  0.4.  145 

8.  Where  the  declaration  stated  that  a  bill 
of  exchange  was  indorsed  by  certain  per- 
sons trading  under  the  firm  of  H.  and  P., 
bv  pix>cttfe«tion  of  /.  />..*  Held,  that  this 
•AegatSoa  was  supported  by  evidence  of 
J.  D.'s  hand-writiug,  and  that  he,  being 
<he  managing  partner  in  a  firm  which 
tamed  en  m  bafftiess  ef  biyfftg  and 


selling  under  the  designation  of  A  4*  Oo^ 
was  in  the  habit  of  iiulorsing  bills  in  the 
manner  above  stated;  although  there  was 
no  such  person  as  P.  in  the  firm  of  &  4r 
Co.,  and  no  direct  proof  that  J.  !>.*«  paru 
ners  were  privy  to  those  transactions. 
One  partner  may  act  for  the  whole  firm 
bu  pro&uratwn,  WilUamaan  v»  JoftnaDRy 
^.  3  4-  4  (?.  4.  146 

9.  Where  a  bill  of  exchange  was  indoned 
generally^  but  delivered  to  S.  C,  as  ad- 
ministratrix of  J.  C,  for  a  debt  due  to  the 
intestate,  and  <5L  C  died  intestate  after 
the  bill  became  due,  and  before  it  was 
paid :  Held,  that  the  administrators  de 
bonii  non  of  J.  C  might  sue  upon  the  bill ; 
and  that  their  title  was  sufficiently  proved 
by  the  letters  of  administration  at  bonU 
non,  without  producing  those  granted  to 
iSL  C.,  the  administratrix. 

Defendant  having  pleaded  an  agreement 
made  between  the  plaintifis  and  other 
creditors  of  the  defendant,  of  the  one  part, 
and  defendants  of  the  other  part;  that  the 
defendant  should  assign  certain  credits 
and  efiects  to  two  persons  upon  certain 
trusts,  and  that  plaintifis  agreed  to  accept 
those  conditions  in  discharge  of  their  de- 
mand, provided  all  the  creditors  assented ; 
that  defendant  did  assign,  and  that  all 
the  creditors  assented:  Held,  that  the 
affirmative  of  the  issue  being  on  the  de- 
fendant, he  was  bound  to  prove  the  as- 
sent of  all  his  creditors. 

Semblt,  that  he  was  bound  to  prove  the 
assent  of  the  plaintifis,  as  well  as  that  of 
his  other  creditors.  CaUurwood  and 
Another,  AdminiMirators^  v.  Chabaud  H*  3 
4*  4  a  4.  150 

10.  Commissioners  of  bankrupts  are  not 
liable  to  an  action  of  trespass  for  com- 
mitting a  person  who  does  not  answer  to 
their  satisfaction  when  examined  before 
them,  touching  the  estate  and  effects  of  a 
bankrupt  DomoeU  v.  Impey  and  two 
Othera,  H.  3  A  ^  0. 4.  183 

11.  Where  in  an  action  of  trespass  the  lord 
of  a  manor  set  out  various  burthens 
borne  by  him,  and  then  prescribed,  not 
by  reason  of  those  burthens,  but  geDcrally 
as  lord  of  the  manor,  for  a  toll  upon  aU 
goods  bought  and  delivered,  or  bought 
elsewhere  and  brought  into  and  delivered 
in  a  town  within  the  manor,  which  from 
time  immemorial  had  been  parcel  of  the 
manor:  Held^  after  verdict,  that  this 
was  good  as  a  claim  of  toU  traverse,  al- 
though the  burthens  set  out  did  not  con- 
stitute a  snfilcient  consideration  for  a  toU 
thorough. 

Where  a  legal  commencement  of  a  pre- 
scription can  be  presumed,  that,  after 
verdict,  is  sufficient  to  support  the  claim. 

Hidtarder.BenmitimdAnolker^HSJk^ 
G.4.  183 

18.  Where  an  action  #8s  brought  i^pdnst 

A.  aid  A,  and  C.  his  wife,  ttpon  a  joint 


INDEX. 


361 


proinis&>i7  Aote,  made  bjr  A.  and  C  be- 
ibfe  her  marriage,  and  the  promise  was 
laid  by  A.  and  C.  before  her  marriage, 
aad  defendants  pleaded  the  stamte  of 
limitations,  whereupon  issue  was  joined: 

.  Held,  that  an  ackiiowledgnient  of  the 
note  by  A,  within  six  years,  bn^  after  the 
intermarriage  of  B.  and  C^  was  not  evi- 
dence  to  snpport  the  issne.  Intern  v. 
Fmttr,  /f.  8  4-  4  6. 4.  348 

18.  The  keeping  of  a  common  gaming-house, 
and  for  lucre  and  gain,  unlawfully  causing 
and  procuring  divers  idle  aad  evil-dis- 
posed persons  to  frequent,  and  come  to 
play  together  at  a  game  called  •*  Awge 
H  Abn*,  and  permitting  the  said  idle  and 
evilHoUsposed  persons  to  remain  plaving 
at  die  said  game  for  divers  large  and  ex- 
cessive sums  of  money,  is  an  indictable 
offence  at  common  law. 

StaMt^  That  an  indictment  would  be  good, 
merely  charging  the  defendant  with  tfeep- 
iag  a  common  gaming-house.  Per  Boir 
fOM^  J.  7%eXsiig^v. /Softer  am^Avii^RArey, 
i£3  44a4.  872 

14.  Declaration  in  assumpsit  for  use  and 
oecnpation.  Plea,  that  after  the  cause 
of  action  accrued,  and  t)efore  the  exhibit- 
ing of  the  plaintiffs  bill,  the  defendant 
delivered  to  the  plaintiff  certain  goods«in 
satisfaction  of  Uie  promises  in  the  de- 
claration, which  the  latter  accepted  in 
satisfaction.  This  plea  being  in  every 
respect  false,  the  court  permitted  the 
plaintiff  to  sign  judgment  as  for  want  of 
a  plea.  BiSdca  v.  Frwmt^  ff.  8  4*  4 
G.4.  886 

Ifi.  An  ambiguous  expression  in  a  declar- 
ation is  cured  by  verdict,  and  must  after- 
wards be  taken  to  have  been  used  in  that 
sense,  which  would  sustain  the  rerdict. 
hard  HimHngtower  v.  Gardiner,  HI  8  4"  4 
G.  4.  897 

18.  By  9  (r.  1  e.  82  «.  7^  the  inhabitants  of 
the  hundred  are  to  make  satisfaction  for 
damages  occasioned  by  the  acts  therein 
mentioned:  Held,  that  under  this  statute, 
the  action  must  be  against  all  the  inhabit- 
ants of  the  hundred ;  and  the  declaration 
being  against  two  only,  it  was  held  bad 
in  arrest  of  judgment  Jaekaon  v.  Pearmm 
muiSqu^nU,H34^4G.A.  804 

17.  Where  a  declaration  states,  that  by  a 
certain  indenture,  *<  It  is  wimessed,  dee.,'* 
and  sets  out  the  very  words  of  the  deed, 
there  is  no  variance,  although  the  legal 
^ect  of  the  whole  deed  may  be  different 
from  that  which  the  part  set  out  imports. 
Where  the  defendant  sets  out  on  ojrer,  a 
deed  upon  which  the  declaration  is 
framed,  he  cannot  on  demurrer  take  ad- 
vantage of  a  variance  in  an  immaterial 
part  between  the  deed  as  slated  in  ttie 
declaration,  and  as  set  out  on  oyer.  JSom 
iMmmMMor  de  honit  Moit,  if.  8  4>  4 
^.4.  868 


with  a  power  of  sale  upon  trust  to  rispay 
themselves  the  monies  advanced,  Ac 
and  to  pay  over  the  surplus  to  A»,  his 
executors  or  administrators.  Before  any 
sale  was  made  A,  died,  having  devised 
all  his  real  and  personal  property  to  C. 
and  2>.  (whom  he  also  made  executors) 
npon  trust,  to  sell  and  pay  debts,  dec 
During  the  lifetime  of  C.  and  D^  B,  ^  Co* 
sold  the  estate,  and  paid  tiie  surplus  into 
the  hands  of  E.  who  was  agent  for  C.  and 
D.  Whilst  the  money  remained  in  E*9. 
hands,  C  and  D.  died.  E.  also  died 
soon  after,  leaving  the  defendant  his  ex- 
ecutor. The  plaintiffs  having  taken  out 
administration  de  bonis  non,  with  the 
will  of  ii.  annexed,  brought  an  action  for 
money  had  and  received  against  the  de- 
fendant :  Held,  that  it  could  not  be  main- 
tained, for  that  the  money  in  the  defen- 
dant's hands  was  equitable  and  not  legal 
assets,  and,  therefore,  would  not  have 
been  recoverable  by  C.  and  D.  in  their 
representative  character:  Held,  also,  that 
a  promise  made  by  the  defendant  to  pay 
the  money  to  the  plaintiffs,  was  merely 
nudum  padum,  they  not  being  entitled 
to  receive  it.  C%  v.  WUHe,  &  3  4-  4 
G.4.  364 

19.  MThere  a  promissory  note,  beginning 
•(  I  promise  to  pay,^  was  signed  by  one 
member  of  a  firm  for  himself  and  his 
parmers:  Held,  that  the  party  signing 
was  severally  liable  to  be  sued  upon  the 
note,    /foi/ V.  finM'M,  A  3  4*  4  6.  4.    406 

80.  A,  being  seised  in  fee  of  a  mill,  and  of 
certain  lands,  granted  a  lease  of  the  latter 
for  years,  the  lessee  yielding  and  paying 
to  the  lessor,  his  heirs  and  assigns,  cer- 
tain rents,  and  doing  certain  suits  and 
services ;  and  also  doing  suit  to  the  mill 
of  the  lessor,  his  heirs  and  assigns,  by 
grinding  all  such  com  there  as  should 
grow  upon  the  demised  premises.  The 
lessor  afterwards  devised  the  mill,  and 
the  reversion  of  the  demised  premises  to 
the  same  person :  Held,  diat  the  reserva- 
tion of  the  suit  to  the  mill  was  in  the 
nature  of  a  rent,  and  that  ttie  implied 
covenant  to  render  it  resulting  ft-om  the 
reddendum,  was  a  covenant  that  run  with 
the  land  as  long  as  the  ownership  of  the 
mill  and  demised  premises  belonged  to 
the  same  person ;  and,  consequently,  that 
the  assignee  of  the  lessor  might  take  ad- 
vantage of  it.  Vvvyan  v.  Arthur,  H.  3 
4-  4  G.  4.  410 

81.  A,  4*  Co,  and  B.  4*  CV>»  respectively 
carried  on  the  business  of  bankers  at 
Mcdddmu,  B.  4*  Co.  became  bankrupts ; 
and  at  the  time  of  their  act  of  bankruptcy 
the  two  banks  held  notes  and  other  se- 
curities of  each  other  to  neariy  the  same 
amount  The  provisional  assignee  of 
B*  4*  Cof  knowing  Aat  fact,  presented 
and  obtained  payment  of  the  notes  of  A, 


18.  A.  mortgaged  lands  in  fee  to  B.  4  Co.,|    4  Co,^  partly  at  their  bank,  and  partly  at 
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the  bonse  of  their  agents  in  London^  who 
were  ignorant  of  the  sitnatioa  in  which 
the  parties  stood :  Held,  that  Am  ^  Co, 
might  recover  the  amonot  so  recetred, 
in  an  action  for  money  had  and  receired 
against  Uie  provisional  assignee.  Ed' 
meads  and  OtAen  v«  Newmamt  H,  3  4r  ^ 
G.  4.  418 

33.  In  an  action  on  the  9  Atme^  e.  14., 
brought  by  the  assignee  of  a  bankrupt 
to  recover  money  lost  by  the  bankrupt 
at  play,  the  bankrupt,  who  had  obtained 
his  certificate,  was  called  as  a  witness 
to  prove  the  loss :  Held,  that  he  was  in- 
competent, but  that  his  competency  was 
restored  by  three  releases;  first,  by  the 
bankrupt  to  the  assignee ;  secondly,  by  all 
the  creditors  to  the  bankrupt;  thirdly,  by 
the  assignee  (who  was  not  a  creditor,)  to 
the  bankrupt :  Held,  secondly,  that  a  year 
after  the  commission  issued,  it  might 
be  presumed  that  all  the  creiditors  had 
proved,  and  that  a  release  signed  by  all 
those  who  had  prpved,  might  therefore  be 
considered  as  a  release  by  all  the  cre- 
ditors ;  thirdly,  that  such  a  release  did  not 
destroy  the  assignee's  right  of  action. 
Corner,  AM$ignee,  v.  AbhoU,  H.  3  4>  4  G.  4. 

444 

33.  Declaration  upon  an  indenture  of  ap- 
prenticeship for  breach  of  a  covenant, 
whereby  the  defendant,  in  consideration 
of  a  premium  of  9(M1,  covenanted  to  in- 
struct the  apprentice  in  his  trade,  and 
provide  him  with  diet,  &c.  Breach,  that 
the  defendant  did  not,  after  making  the 
indenture,  instruct  the  apprentice,  but, 
on  tlie  contrary,  refused  so  to  do;  and 
after  the  making  of  the  indenture,  to  wit, 
on  the  13th  July,  refused  then  or  at  any 
other  time  to  instruct  him,  and  that  the 
defendant  did  not  after  making  the  in- 
denture, provide  the  apprentice  with  diet, 
Ac. ;  but,  on  the  contrary  thereof,  on  the 
ISth  Jftiy,  compelled  him  to  quit  his 
service  before  the  expiration  of  the  term. 
Plea,  as  to  the  not  instructing  and  not 

.  providing  with  diet  and  lodging  before  the 
1(MA  of  July  t  that  he  did  instruct  and 
provide  him  with  diet  and  lodging  till 
that  time.     Upon  this  plea  issue  was 

'.  taken  and  joined.  And  as  to  the  not 
instructing,  and  not  providing  with  diet 
and  hdging,  tipon  and  after  the  lOth  of 
My,  that  the  defendant  was  ready  and 
willing  to  instruct,  and  provide  the  ap- 
prentice with  diet  and  lodging  during  the 
whole  term ;  but  that  the  apprentice  would 
not,  after  making  the  indenture,  ^erve 
the  defendant,  but  frequently,  and  parti- 

.  cularly  on  the  10th  yi%,  refused  so  to  do ; 
and  that,  on  the  10th  day  of  July,  the  ap- 
prentice refused  to  do  particular  acts 
therein  mentioned,  which  he  was  bound 
lo  do  as  such  apprentice ;  and  on  the  con- 
trary thereof,  against  the  positive  orders 
of  the  defendut,  absented  and  wholly 


withdrew  himself  from  his  ienriee»  de- 
claring that  he  never  intended  to  return 
again  to  his  service,  whereby  defendant 
was  prevented  from  instructing,  and  pro- 
viding him  with  diet  and  lodging  accord- 
ing to  the  indenture.  Replication,  that 
after  4>e  apprentice  had  been  guilty  of 
the  supposai  breaches  of  duty  as  men- 
tioned in  the  plea,  to  wit,  on  the  t3th 
July,  he,  the  apprentice,  returned  to  the 
defendant  and  ofl^ered  lo  serve  him  as 
such  apprentice  during  the  residue  of 
the  term,  and  requestc»d  him  to  receive 
him  and  provide  him  with  diet  and  lodg^ 
ing,  but  mat  defendant  refused  so  to  do ; 
demurrer  assigning  for  cause,  that  plain- 
tilThad  by  his  declaration  complained  of 
a  continued  breach  of  covenant  in  not 
instructing,  Ac  the  apprentice,  from  the 
time  of  making  the  indenture  till  the 
commencement  of  the  suit ;  and,  although 
the  second  plea  answered  to  the  whole 
time  in  the  declaration  after  the  lOdi 
July,  yet,  that  the  plaintifis  had  omitted 
to  reply  to  such  parts  of  defendant's 
second  plea  as  related  to  not  instructing, 
Ac  the  apprentice  on  the  10th  of  J^dy, 
and  between  that  time  and  the  ISth  of 
July:  Held,  that  the  plaintiflTs  claim 
was  not  entire,  but  divisible,  and  covered 
every  part  of  the  time  during  which  the 
master  refused  to  instruct  the  apprentice, 
and  consequently,  that  there  was  no  dis- 
continuance: Held,  also,  that  the  repli- 
cation was  not  a  departure  from  the  de- 
claration, the  gravamen  of  the  complaint 
being,  that  the  defendant  had  compelled 
the  apprentice  to  quit  his  service,  and 
the  replication  showing  the  manner  in 
which  he  had  so  done  it:  Held,  also,  that 
the  covenants  in  an  indenture  of  appren- 
ticeship are  independant  covenants ;  and* 
consequently,  that  acts  of  misconduct  on 
the  part  of  the  apprentice  stated  in  the 
plea,  were  not  an  answer  to  an  action 
brought  for  breach  of  the  covenant  by 
the  master,  to  instruct  and  maintain  the 
apprentice  during  the  term  agreed  upon 
by  the  indenture.  Wautone  the  EUkr^ 
tmd  Winetone  the  Younger,  ▼.  Linn,  H,  9 
4-  4  G.  4.  460 

34.  In  trespass  quare  elautum  /resit,  vrhere 
the  plaintiff  names  the  close  in  his  decla- 
ration, and  the  defendant  pleads  Uberum 
tenementum  generally,  without  giving  any 
further  description  of  the  close,  the  plain- 
tiff is  not  driven  to  a  new  assignment, 
but  is  entitled  to  recover  upon  proving  a 
trespass  done  in  a  close  in  his  possession 
bearing  the  name  given  in  the  declara- 
tion, although  the  defendant  may  have  a 
close  in  the  same  parish  known  by  the 
same  name.  Cocker  v.  Crompton  and 
Others,  £.  4  (?.  4.  439 

85.  Debt  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange,  payable  to  die 
drawer  or  his  order,  fir  value  rteeivad  m 
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.  gt^  /  Held*  thftt  the  action  would  lie. 

674 
VfL  Declaration,  that  defendant  was  in- 
debied  to  plaincitf  in  accoant,  and  there- 
upon, in  consideration  of  the  premises, 
and  thaA  plaintiff  would  take  and  accept 
the  work  and  labor  of  the  defendant,  as 
a  plumber  and  glazier,  at  reasonable 
prices,  to  (he  extent  of  that  debt,  defend- 
ant promised  to  do  the  work.  Counts 
for  money  had  and  received,  dec  It  was 
prored,  that  the  plaintiff,  by  deed,  had 
assigned  certain  premises  to  the  defend- 
ant for  a  sum  of  money  therein  mention- 
ed. The  deed  stated  that  sum  to  have 
been  well  and  truly  paid,  and  released 
^e  defendant  therefrom.  Parol  evidence 
was  given  to  show  that,  in  fact,  part 
of  the  purchase  money  had  not  been 
paid,  bnt  that  it  was  agreed  by  parol  be- 
tween  the  parties,  at  the  time  of  the  ete- 
cution  of  me  deed*  that  that  part  of  the 
purchase  money  should  be  retained  by 
the  defendant,  and  that  he  should  do  work 
for  the  plaintiff  to  that  amount:  Held, 
that  if  this  evidence  was  admissible,  still 
It  did  not  support  the  declaration.  Held, 
secondly,  that  assuming  the  legal  effect 
of  the  agreement  to  be,  that  the  entire 
consideration  money  had  been  paid,  aud 
that  part  was  returned,  in  consideration 
of  the  defendant's  promising  to  do  work, 
ttkt  parol  evidence  would  not  coalradict 
tilie  deeds,  and  would  be  admissible ;  but 
that  inasmuch  as  the  original  debt  was 
extinguished,  by  the  release  in  the  deed, 
and  no  new  debt  was  created,  bnt  merely 
an  obligation  to  do  work,  arisiog  out  of 
a  new  special  contract,  ought  to  have 
been  declared  upon.  Baker  v.  Jkwey, 
S.  4  G.  4.  704 

ipooa 

i  guardian  of  tbe  poor,  imainted  imdvr  ts 
47.  &  &  tai,  is  wkhia  the  fi6  (?.  &  6  137. 
A  is  Dotwiihstaiiding  the  former  act,  e.  48., 
imposea  a  penalty  for  the  sopply  of  the 
provisions  for  the  poor  by  such  guar- 
dians. Where  a  count  stated  that  A.  B, 
■ipplied  the  poor  at  the  parish  of  W» 
w&tk  prorisionst  and  die  evidenee  was, 
that  ho  supplied  the  poor  of  the  parish 
•f  W,  and  other  panshes  in  a  work- 
ho«se:  Held,  first,  that  it  was  no  va- 
riance* the  proof  being  larger  than  the 
allegatien.  Secondly,  that  the  objection 
as  to  a  variance  between  the  allegation 
af  a  supply  of  the  poor>  and  the  proof  of 
a  avppiy  of  the  poor  in  the  workhouse 
Ml  being  taken  at  Km  F*im,  could  not 
ba  aAerwaids  available.  Wed  v.  At 
^mo9,M,ZO.^  T7 

POORAATE. 

;    Pirs  and  larehas  planted  with  oaks  for 
ToL.  vniw— 4A.  %•% 


the  purpose  of  sheltering  «he  latter  and 
cut  from  lime  to  time»  as  the  oaks  grew 
larger  and  required  more  spaoOtbut  when 
once  cut,  not  growing  agaiut  and  some 
of  them  jrielding  a  profit  by  sale,  are  not 
saleable  underwoods  within  the  4S  £Mz^ 
the  primacy  object  of  planting  them  be- 
ing to  protect  the  oaks,  and  not  to  teive 
a  profit  from  them  par  §$  bv  sale. 

S^mikt  that  they  are  not  underwood  at  alL 
Tke  King  v.  The  hMbiimnU  of  Feny^ 
bridge,  £zJt4G.  A.  976 

Si  Where  a  corporation  eonsisting  of  a 
mayor*  aldermen,  wsd  twenty-four  capital 
burgesses,  was  seised  in  fee  of  certain 
pasture  lands,  and  appointed  a  ranger  to 
keep  the  keys  of  the  gates*  clean  the 
ditches,  preserve  the  fences,  and  impound 
cattle  trespassing  thereon ;  and  at  a  court 
held  annually,  made  aneh  regulations 
concerning  their  pastures,  and  the  num* 
her  of  cattle  each  burgess  was  to  turn  on, 
and  the  sum  to  be  paid  in  respect  there* 
of,  which  money,  aher  deducting  the  ex- 
pences  of  management  of  the  land,  was 
distributed  among  the  burgesses  who  did 
not  turn  on:  Held,  that  the  corporation 
were  liable  to  be  rated  to  the  poor,  as  die 
beneficial  occupiers  of  these  pastures. 
Bex  V.  T%e  Mayar^  Aldermen^  and  Bur* 
meet  ofSudbuty,  il.  8  4*  4  (?.  4.         889 

3.  By  an  act  of  parliament  %Yi^  Birmingham 
Gas-light  and  Coke  Company  had  power 
given  them  to  supply  the  Iowr  of  B.  with 
gas,  and  to  lay  down  pipes  for  the  con- 
veyance of  gas  from  the  manufacturer 
to  the  houses  of  the  consumers.  Under 
this  act  die  companv  purchased  lands 
and  buildings,  and  there  placed  retorts 
necessary  for  the  manufacture  of  gas  and 
coke,  and  fixed  in  the  streets,  trunks, 
pipes,  dbc  for  the  conveyance  of  gas. 
The  company  derived  a  considerable 
profit  from  die  manufactufe  of,  and  sale 
of  coke  and  gas.  The  stock  in  trade,  and 
the  profits  of  other  manufactories  in  the 

S Irish  of  B.  were  not  rated  to  the  poor: 
eld,  that  die  company  were  not  rateable 
to  the  amount  of  the  profits  of  dieir  trade, 
but  for  a  sum  equal  in  amount  to  that  for 
which  the  premises  would  let  to  other 
persons  willing  to  carr^  on  the  same 
business.  Bex  v.  The  Birmingham  Ga»» 
%b/  and  Coke  Gsaipaa^  £L  4  0. 4.    606 

4.  The  proprietors  of  an  udand  navigation 
were  rated  to  the  relief  of  the  poor  for  a 
certain  number  of  acres  of  land  within 
the  township  occupied  by  their  canal,  and 
were  assessed  in  respect  of  that  land  at 
a  sum  not  exceeding  that  which  they 
actually  received  for  die  passage  of  goods 
over  that  part  of  the  canal  situate  within 
die  township:  Held,  that  this  rate  was 
good.  The  JBng  v.  The  Froprieioreofihe 
T)raU  and  Merwey  Na»igaiionj  £.4  (?•  4* 
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8.  The  proprietors  of  an  inland  navigation 


an 
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mre  ratoaUt  to  the  relief  of  tlie  poor  in 
erery  jNirish  through  which  the  nayiga* 
lion  passes^  as  oceopiers  of  the  land 
situate  in  each  pansh,  used  for  the 
purpose  of  the  navigation ;  and  therefore, 
where  the  proprietors  of  snch  a  naviga- 
tion, which  extended  through  different 
parishes,  were  rated  in  one  for  the  entire 
amonnt  of  their  tolls,  this  conn  held  that 
the  rale  eonld  not  be  supported.  Rex  r. 
Painur,  E.4G.I.  646 

0.  The  proprietors  of  a  navigation  extend- 
ing through  several  parishes,  are  to  be 
rated  in  an  intermediate  parish,  not  in 
respect  of  the  riverage  becoming  due  in 
thai  parish  for  goods  landed  there,  but  in 
respect  of  the  profits  of  the  land,  used 
for  the  navigation,  situate  within  the 
parish.  Rap  v.  The  Eari  of  Partmare  mid 
AnMer,  E.AO.l.  661 

7.  Where  the  servant  of  an  ambassa4or 
did  not  reside  in  his  master*8  house,  but 
rented  and  lived  in  another,  part  of  which 
he  let  in  lodgings :  Held,  that  his  goods 
in  that  house  not  being  necessary  for  the 
convenience  of  the  ambassador,  were 
liable  to  be  distrained  for  poor  rates. 
Na9eih  v.  Ihogood,  E,AG.4.  664 

POSTifiA. 
See  Pa4CTXcs  10. 

POST-HORSE  DUTY. 

In  order  to  make  horses  let  to  hire  liable  to 
the  post-horse  duty,  they  must  be  let  to 
be  used  in  travelling :  Held,  that  it  was 
a  letting  to  hire  to  be  used  in  travelling, 
where  a  horse  was  hired  in  London  to 
go  to  Richmond  and  back,  to  return  the 
same  day,  that  being  an  ascertained  dis- 
tance of  twenty  miles.  So,  where  a  horse 
was  hired  for  fourteen  days  to  go  a 
journey.  But  not  where  it  was  to  be 
used  to  go  ten  or  twelve  miles  into  the 
country  and  back  the  same  evening ;  or 
where  it  was  to  be  used  for  an  hour  or 
two  for  an  airing ;  or  where  it  was  to  be 
used  in  riding  many  miles  into  the 
country  and  back  the  same  day.  Rami- 
den  V.  Gibbi,  /f.  8  4*  4  G.  4.  819 

POWER  OF  LE^ASINQ. 
See  Lbask  4. 

PRACTICE. 

U  Where  two  breaches  were  assigned  in 
one  count  of  a  declaration  upon  a  con- 
tract, and  the  defendant  paid  money  into 
court  upon  one  of  them :  Held,  that  he 
thereby  admitted  the  whole  contract  as 
set  out  in  that  count  Dyer  v.  Athion, 
M.9G.A.  ^  8 

«•  The  17  G.  3.  c  S6. «.  4.  is  not  imperative 
on  the  court,  but  it  is  in  their  discretion 
cither  to  vacate  the  securities  given  for 


an  annuity  in  case  of  a  TioIatio&  of  flial 
clause  of  the  act,  or  to  do  so  on  certain 
terms,  or  to  refuse  to  do  so,  according  to 
the  circumstances  of  each  particSsr 
case.    GinUeaiane  v.  AUan,  m,  S  G.  A* 

61 
8.  In  an  action  against  several  defendants 
a  verdict  was  taken  for  die  plaintiff  for 
400/1  damages,  subject  to  a  point  of  law, 
reserved  for  the  opmion  of  the  court ;  and 
in  case  that  point  should  be  determined 
in  favor  of  the  plaintiff,  then  subject  to 
the  award  of  a  barrister  as  to  the  damages^ 
The  point  of  law  having  been  decided  in 
favor  of  the  plaintiff,  the  arbitrator  hav- 
ing been  consulted  bv  one  of  the  partiea 
in  the  cause,  declined  proceeding  in  the 
reference.  One  of  the  defendants  refused 
to  name  any  other  arbitrator.  Under 
these  circumstances  the  court  ordensd 
judgment  and  execution  to  issue  against 
that  defendant  for  the  damages  found  by 
the  jury,  unless  he  would  consent  to  refer 
the  damages  to  some  other  arbitrator. 
WooUey,  Executrix  v.  Ju6%,  it  8  (?.  4» 


4.  A  defendant  was  held  to  bail  for  a  sum 
of  money  claimed  to  be  due  to  the  plain* 
tiff  for  board  and  lodging,  charged  ai  the 
rate  of  2/.  St.  per  week.  At  the  ttial,  it 
was  proved  that  the  plaintiff  bad  ex* 
pressly  agreed  to  chaige  at  the  rate  of  XL 
U.  per  week  only,  and  a  verdict  was 
found  for  a  sum  less  than  that  for  which 
the  defendant  was  held  to  bail.  A  role 
fiin  having  been  obtained  for  allowing 
the  defendant  his  costs  under  the  48  6. 
8.  e.  46.  «.  8.,  the  plaintiff,  in  answer 
thereto  by  his  affidavit,  denied  that  there 
was  any  such  agreement,  and  swore  that 
the  whole  sum  claimed  was  justly  due 
to  him ;  under  these  circumstances,  the 
court  acted  upon  the  testimony  given  at 
the  trial,  and  made  the  rule  absolute. 
GkmsiUe  v.  HmiMm,  M.  8  G.  4.  81 

6.  Where  a  rule  for  a  new  trial  is  silenC  as 
to  the  costs  of  the  first  trial,  and  the  caose 
is  afterwards  referred  at  Niei  Pttue,  and 
determined  in  favor  of  plaintiff,  he  is  not 
entitled  to  the  costs  of  the  first  triaL 
Summere  v.  Formby,  if.  8   0. 4.         100 

6.  An  affidavit  of  debt  stated  tiiat  defendant 
was  indebted  to  plaintiff,  npon  a  written 
agreement  to  marry  plaintiff  at  a  time 
specified,  or  pay  her  lOOOiL,  and  that  he 
bad  not  done  either,  although  the  time 
had  elapsed,  and  plaintiff  was  ready  and 
willing  to  marry  defendant,  and  requested 
him  to  marry  her:  Held,  that  this  was  in- 
sufficient, as  the  court  can  take  nothmg 
by  intendment  in  an  affidavit  of  debt;  and 
here  no  consideration  for  the  defendants 
promise  was  shown.  Maepkereonr^Lame, 
M.  8  G.  4.  108 

7.  Where  a  plaintiff  did  not  appear  at  Ae 
trial,  the  record  having  been  taken  down 
by  proviso,  fmd  a  verdict  for  the  defend- 
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uts  wm  ttkea  Vjr  nistake  at  Mm 
iastead  of  a  nooauit;  the  Court,  tboogh 
thta  was  irregular*  would  not  permit  the 
plaintiff  lo  aet  it  aaide,  unleM  on  the 
terais  of  consenting  lo  a  nonsuit  being 
entered.  Hodgmmj  Gent,  t.  Foi^er  and 
Otttfv,  JC  8  G.  4.  110 

••  Before  a  writ  is  returnable,  it  may  be 
altered  as  to  the  return-day  without  being 
je-stamped«  provided  the  last  appointed 
return-day  be  not  beyond  the  time  at 
which  the  writ  might  at  first  have  been 
amde  retamable.  JDwtdtn  ▼.  Uammtmd, 
M,9G.A.  Ill 

t»  A  bankrupt  who  has  obtained  his  certifi- 
cate cannot  be  arrested  upon  a  subse- 
quent promise  to  pay  a  debt  due  before 
his  bankruptcy.  Petn  v.  GaddertTf  JC  3 
G.4.  116 

lOi  Where  a  plaintiffineieotmant  has  been 
nonsuited,  the  defendant  not  haring  ap- 
peared to  confess  lease,  entry,  and  ouster, 
judgment  may  be  regularly  signed  on  the 
fifst  day  of  the  ensuing  term,  and  a  writ 
of  possession  issued  on  the  same  day, 
although  the  poatem  be  not  delirered  over 
at  the  tinM  by  the  associate  to  the  at* 
torney  for  the  plaintifil  Doe  dmu  Damea 
mtdWifiY.SaefM.SG.4.  118 

11.  A  pairty  having  been  prevented  IVom 
suing  out  execution  in  an  ejectment  by 
an  injunctiott  in  Chancery,  which  con^ 
tinned  in  force  for  many  years*  during 
which  the  term  in  the  declaration  in 
ejectment  expired,  the  Court  would  not 
permit  it  to  be  enlaiged,  unless  it  were 
finite  clear  that  the  amendment  would 
work  no  injustice  to  the  opposite  party. 
Brainev  and  Jnoiker  v.  AueeUen^  M.  3 
a  4.  ISl 

18.  One  of  the  king's  yeomen  of  the  guard 
had  been  arrested  without  leave  from  the 
Lord  Chamberlain  by  process  issuing  out 
of  the  Palace  Court;  and  that  court  had 

.  lefused  \o  discharge  him  out  of  custody 
en  filing  common  buL  Bail  above  was 
]mt  in*  and  prefected  in  that  court,  and 
after  interlocutory  judgment  signed,  the 
defendant  removed  the  cause  into  K.  B. 
by  kabeoM  eorpua^  and  put  in  and  perfected 
bniL  Under  these  circumstances  the 
OoBrt  lefused  to  order  an  weiMigfyr  to 
be  entered  on  the  baiWpiece,  Sard  v.  Fer* 
fui^ILZG^A.  189 

ISi  The  Court  will  not  grant  a  eertSoHtti  to 
lemove  an  indictment  from  the  quarter 
sessions  after  judgment  has  been  pro^ 
noonced  in  that  court.  Rex  v.  bikabHanie 
af  FtHmegaa  and  MadeynUdh^  M,3G.4. 

US 

14.  Aeertiarari  issued  to  remove  a  cause 
from  flie  court  of  great  sessions  in  Wake 
without  any  special  ground  for  so  doing, 
and  without  any  notice  having  been  given 
to  the  opposite  partv,  but  was  not  deliver- 
ad  to  th«.  Judges  of  that  court  till  the  day 
Mbre  the  tnai  would  in  course  have 


taken  plaee*  and  after  great  expenses  had 
been  incurred:  under  these  circumstances 
this  Court  not  only  quashed  the  eerikrari^ 
and  directed  a  pneedtrnde  to  issue,  bat 
ordered  that  the  party  who  caused  it  to 
issue  should  pay  to  the  opposite  party 
the  eoste  ineurrad  by  the  latter  in  the 
court  below.  Janee  v.  Damm  and  Otken, 
JC  8  G.  4.  143 

16.  An  attorney  of  the  Court  of  K.  B.  may 
sue  out  a  commission  of  banknncoy,  and 
maintain  an  action  for  the  fees  one  upon 
that  business,  without  being  admitted  a 
solicitor  in  Chancery.  WtOmeen^  Gent., 
CM,  4e.,  v«  DiggiH  if.  8  4*  4  G.  4.       109 

Ifi.  A  bankrupt  naviag  obtained  his  certifi- 
cate before  the  rising  of  the  Court,  on  the 
day  when  the  second  seme  Jmeiae  against 
the  bail  was  returnable,  the  Coart  order- 
ed an  eaonereiur  to  be  entered  en  the 
bailppiece.  ^Mnsoie  v«  Undeay,  iJL  8  4  4 
G.  4.  t47 

17.  A  eerHenai  will  lie  to  remove  an  eject* 
ment  from  an  inferior  court  Dee  dem. 
Sadler  v.  Drmg,  A  8  4*  4  G.  4«  863 

18.  An  attorney  entering  a  plaint,  and  suing 
out  process  in  the  county  court,  during 
the  time  of  his  imprisonment,  is  wiAin 
the  meaning  of  18  G.  8.  e.  18.  «.  9^  and 
liable  to  be  struck  off  the  roll,  in  the 
Matter  ofFBni,  Gent^  one,  4«-  864 

19.  A  separate  commission  having  issued 
against  A^  and  a  joint  commission  against 
A,  and  B,g  the  assignees  under  the  sepa- 
rate commission  obtained  a  verdict 
against  C  The  Court  ordered  die  money 
to  be  paid  into  court  until  a  petition  pend. 
ing  before  the  Lord  Chancellor  to  supeo* 
sede  the  separate  commission  was  de- 
cided. Hodgkmeon  and  Otfenr,  Assigneet, 
V.  TVosert  A  3  4"  4  G.  4.  867 

80.  The  Court  will  not,  on  the  application 
of  a  defeodant,  in  an  action  brought  to 
try  the  title  to  land,  compel  the  plaintiff 
or  his  landlord  to  permit  the  defendant 
to  inspect  or  take  a  copy  of  one  of  the 
landlord's  title-deeds  to  die  estate.  Fieker^ 
Mupv.  M^et,A.8  4>4G.4.  868 

81.  Personal  knowledge  of  an  award  and 
rule  of  court,  makes  the  party  liable  to 
an  attachment  for  not  performing  the 
award,  althongh  he  has  not  been  person- 
ally served.  M  the  Matter  of  Beeaer,  H. 
8  4  4  G.  4.  864 

88.  Articles  of  clerimhip  were  duly  stamped 
and  executed,  and  transmitted  to  agente 
in  town,  for  the  purpose  of  being  enrolled 
with  the  proper  officers  of  the  court.  It 
appeared  that  in  the  agent's  book  there 
was  an  entry  in  the  handwriting  of  a 
clerk,  who  had  left  the  country,  of  his 
having  attended  the  enrollment,  and  paid 
a  fee  on  that  occasion ;  but  there  was  no 
entry  of  such  an  enrollment  in  the  book 
kepi  at  the  master's  ofllce.  The  court 
retused  to  order  the  counterpart  of  tiie 
artides  to  be  registered  mmepra  Itmc^  or 


INDBX. 


to  Older  Hw  pvty  t»  to  adnifted  M  atJ 
toner.    BmpmiePiktim,A94€G.4. 

S6i 

S8.  OnmoTiD^fbrafiile«MfOTft«erliBrnrt, 
it  is  irregalsr  to  entitfo  iIm  aftdaTits  in 
any  eaaae ;  and  if  tbef  are  eatitled,  they 
cannel  be  read*  JBx  pmU  Mh  Ikkro^ 
1L244G.A.  967 

94.  Where  there  is  reasonable  gfOfUid  for 
•opposing  that  the  endeaoe  of  a  witness 
will  be  adflussible,  the  master  may  allow 
his  expenses  on  taxation  of  coats  against 
tho  odier  paity*  Umkmarikf  €fmif  r, 
mimhH,k^AO.A.  S67 

M.  If  a  defendant  brings  a  writ  of  enor, 
mA  pats  Hi  sham  bail,  the  piaintUr  may 
treat  then  as  a  nnMity,  and  issne  exieeii- 
«on.    Wmew.LBm,H.9J^lG.A.     M8 

M.  An  attorney  engnged  a  eertidcaled  con- 
Toyaneer  to  oondnct  his  bnsiness,  and 
•greed  to  allow  him  a  moiety  of  the  pro- 
dt  instead  of  a  salary.  The  names  of 
both  were  painted  on  the  oOe^door,  and 
bills  lor  bnsiaess  were  made  out  and  de- 
hyered  in  their  joint  names :  Iield»  that 
this  was  a  case  within  tS  G.  9  e.4d.  s.  II., 
inasmneh  as  the  attorney  had  aUowed 
his  nnme  to  be  need  for  and  on  acooant 
of  an  naqoaliied  person :  and  the  court 
ofdered  die  attorney  to  be  stmek  off  the 
roll,  and  the  clerk  to  be  oommitted  to 
prison  for  a  month,  in  the  Mtdttt  ^ 
lisMt  JMrnn  mT  Jfldfi  irMdir.8  4'4 
G.4.  970 

97.  Where  a  seafaring  man  remained  in 
this,  oonntry  in  order  to  gire  evidence  in 
a  cause:  Held,  that  on  taxation  of  costs, 
the  master  was  jtistified  in  allowing  him 
a  subsistence  from  the  service  of  the  writ 
until  die  triaL  Betty  v.  iVwU,  H.  S  4*  4 
<?.  4.  976 

98.  In  trespass  for  cutting  down  trees. 
Plea,  drst,  not  guilty;  sseond,  )ttstif3ring, 
because  the  trees  obstruded  a  highway .- 
Bmilieatioa  joined  issue  on  plea  of  not 
gmhyt  and  denied  the  highway  i  and  now 
assigned  cutting  down  trees  eidrv  siam. 
Defendant  joined  issuo  on  the  special 
plen,  mid  sndered  judgment  by  defooftt 
on  the  new  assignment  The  jury  hav- 
ing Ibund  a  verdict  lor  the  detendant  on 
the  issue  on  the  spoeiid  plea,  and  assessed 
daauges  on  the  new  assignment  t  it  was 
held  that  plaintiff  was  entitled  to  AiU  costs, 
except  upon  the  issue  on  the  special 
plea,  and  thai  defendant  was  not  entitled 
to  costs  even  on  that  issue.  Lsi^grfM  v. 
Bowm,  tf.  8  d>  4  (r.  4.  978 

98«  Where  the  lessor  of  the  plaintiff  having 
entered  into  the  common  role  to  pay 
costs,  dbed  between  the  commission-day 
and  die  trial,  and  the  plaintiff  was  non- 
suited on  the  merits :  Held,  that  the  ex- 
ecntor  of  |he  lessor  was  not  liable  to  pay 
Ae  oosis.    Jht  dim.  Pom  v.  Crwnd^f  A 


8  4  4.  6.  4. 
88.  Wbeio 


984 
justified  at  Chambers  .by 


'  consent,  bht  di^  defendant  did  not  m/hm 
any  rale  for  the  snowmnce,  or  give  noUce 
that  the  bafl  had  justified:  Beld,  that  die 
plaintiff  might  take  an  assigament  of  flie 
baU-bond.    JiMoMv.!^  Ji:84^4a4. 

986 

81.  Declaration  in  assumpsit  for  use  and 
oooupaiion.  Plea,  that  after  the  cause 
of  action  accrued,  and  before  the  exhibit- 
ing of  the  plaintiffs  bill,  the  defendant 
ddiviered  to  the  fdaintiff  certain  goods  in 
satislhetion  of  the  promises  in  the  de- 
claration, which  the  latter  accepted  in 
satisfaction.  This  plea  being  in  every 
respect  fidse,  die  court  peimitled  the 
plamtlff  to  sign  judgment  as  for  want  of 
a  plea.  JUdUw  v,  Ftwmi,  A  8  4  4 
0.4.  986 

89.  The  defendant's  attorney^  npod  die 
taxa^n  of  costs,  stated  that  there  was 
error  upon  the  record,  vis.  a  variance 
between  die  adidavit  to  hold  to  bail 
and  the  declaration.  He  had  previously 
told  fhe  pinhiliff  that  he  would  aeverre- 
cover  the  fruits  of  his  judgment,  as  die 
defendant  was  not  in  a  situation  to  pay, 
he  never  having  paid  him  any  thing  en 
account  of  costs:  the  plaintiff  having 
been  served  with  di^  allowance  of  a  writ 
of  error,  and  the  defendant  having  dis- 
closed no  other  ground  of  error  by  his 
affidavit,  the  court  refused  to  set  aside  sn 
execution  issued  after  the  allowance  of 
a  writ  of  error.  Cidb  v.  dbtscrlyi  A  8  4" 
4(7.4.  987 

88.  The  Court  of  K.  B.  will  not  grant  a 
mnadlsmni  commanding  justices  of  the 
pence  to  do  diat  which  mojf  render  them 
liable  to  an  action.  T%e  King  v.  fhe 
JutHeu  of  BuddngkamMhirtf  E^A  0*4, 

486 

84»  A  cause  caanot  be  removed  fiom  an 
inferior  court  by  fioftsss  tmput,  unless 
the  defendant  is  actually  or  viftuaUy  in 
custody.    Jfilcdsff  V  JGIdbmsM,  JL  4  0. 4. 

818 

86.  On  the  8th  JVftitmry  a  rule  to  diseoa- 
tinue  the  action  on  payment  of  costs  was 
obtained  by  the  plmntiff.  The  casts 
wero  not  tnaed  undl  the  lldi  of  Mank: 
Held,  that,  when  die  costs  were  taxed, 
and  the  judgment  of  discontinuance 
entered  np,  it  related  back  to  dM  day 
when  the  rule  for  discontinnadCe  was 
obtained,  and  that  the  action  wns  to  be 
considered  discontinued  from  thnt  time. 
BnmtU  V.  Peaeetk^  E.  8  (?.  4^  849 

86.  A  declaration  cannot  be  delivered  de 
bene  erne  cm  process  retuniable  on  the  last 

.  return  of  the  term.    Kev  v.  Brown,  B.  4 
C.  4.  6M 

87.  A  defendant  having  appeared  to  die 
acdon  by  one  attorney,  cannot  in  the  sane 
cause  make  any  applicatioa  to  the  coart 
by  another  without  having  obtained  an 
order  for  changing  his  nttoncy.  0Mbs 
Y.Mgo^B.AQ.A  864 


INDEX. 


367 


38.  The  EcclesiftStieat  Court  has  no  jans- 
diction  orer  trasts,  and,  therefSore,  where 
a  party  sued  as  a  trustee  was  arrested  on 
a  writ  de  eoniutium  aqnendo,  this  court 
discharged  him  out  of  custody.  ExparU 
JmkauE.4G.^  08ft 

PRKSGBIPnOX. 
See  Pleasis*,  11.    TmBsrAts,  8. 


PBITILEGE. 
See  Peactios,  18.    Akbassabob. 

PBOCURATION. 

One  partner  may  act  for  the  whole  bvprth 
euratunu  Wmameon  r.  Jokneon,  ft  8  4* 
4  6.4.  146 


PBDiCIPAL  AMD  AGENT. 

t.  WlMre  die  attorneys  for  the  plaintiff  and 
defendant,  in  a  cause  which  was  ready 
lor  trial,  entered  into  an  agreement, 
wherel^  they  pemnmUjf  undertook  that 
the  record  should  be  withdrawn,  that  cer- 
tain things  should  be  done  by  the  plain- 
tiff and  defendant  and  that  costs  should  be 
taxed  for  the  defendant  in  a  certain 
manner:  Held^  tiiat  the  attorney  for  the 
plaintiff  was  personally  bound  to  pay  the 
coses  when  taxed  in  the  mode  specified^ 
JhMoii,  gml.  one,  ^  t.  Cmdngton,  gent. 
one,  4&  A  9  <l^  4  G.  4.  160 

S.  iL  consigned  goods  to  B.,  the  captain  of 
an  JMbmun,  who  was  about  to  sail  on  a 
Toyage  to  Caleutta,  and  directed  the  latter 
to  invest  the  proceeds  in  certain  speci- 
fied articles,  or  in  bills  at  the  exchange 
of  the  dny.   B.  sold  the  goods  at  Caku^ 
and  invested  the  proceeds  in  sugar,  which 
was  not  one  of  the  articles  specified  in 
his  instructions,  and  inlbrmed  A.  of  the 
purchase  by  a  letter,  which  the  latter  re- 
ceived on  the  29th  May,   B.  had  no  com- 
mercial establishment  in  this  country, 
but  by  a  memorandum  on  a  promissory 
note  given  by  him  to  A.  before  he  sailed 
lor  mdia,  it  appeared  that  one  C  had 
acted  as  his  agent  in  some  insurance 
transactions.      On  the  7di  Augwif  A. 
notified  to  C  that  he  would  not  accept 
the  sugars,  and  advised  the  latter  to  insure 
then.    C.  declined  to  interfere,  alleging 
that  he  had  no  knowledge  of  any  trans- 
actions between  4»  and  B, :  Held,  upon 
these  facts,  in  an  action  brought  bv  J.  to 
recover  the  proceeds  of  the  goods  shipped 
hy  him,  that  the  jury  were  well  warranted 
in  finding  that  A,  had  assented  to  the 
piarchase  made  by  B.     Prince  ▼•  Clark, 
A  8  4^4  G. 4.  186 


PROMiaBOBY  NOTE. 


PHBONBS. 
JSee  Habxas  Coanrs..  1. 


A  prisoner  when  examined  betee  magis- 
trates under  a  charge  of  fieloay,  is  not 
entitled,  as  of  right,  to  haw  a  peison 
skilled  in  the  law  present  as  an  ai^rocate 
on  his  behalf,  it  being  a  preliminary  in^ 
veitigalioa   oiily,   ana  not  condnsive 


I*  Declaration  slated^  that  Ifae  defendant,  at 
Dubiinf  made  a  prtimissory  note,  and 
thereby  promised  to.  pay  &»  same  at 
DubUOi,  without  alleging  it  10  be  at  DuhUn 
in  ireland.'  Held,  that  upon  this  declara- 
tion the  promissory  note  must  be  taken 
to  have  been  drawn  in  ^ndand  for 
EngiUh  monev,  and,  therefore,  mat  proof 
of  a  note  made  and  payable  at  JkMm  in 
ireland,  (or  the  same  sum  in  hiek  money, 
did  not  support  the  declarations  i^mwle 
V.  L^gtf  Jk  8  (?.  4.  16 

8.  A  promissory  note  made  in  SeaHamd  is 
negotiable  in  England,  and  an  action 
may  be  maintained  upon  it  by  the  in- 
dorsee against  the  maker.  Mku  v.  GrO' 
Aiiia,H:8<^4G.4.  198 

8.  Where  the  traveller  of  X,  a  tradesman, 
received  in  the  course  of  business  a  pro- 
missory note,  which  he  delivered  to  his 
master  without  indorsing  it,  and  the  note 
having  been  returned  to  A.  disboiMNred, 
the  latter  not  knowing  the  address  of  the 
next  preceding  indorser,  wrote  to  his 
trav^er,  who  was  then  absent  from 
home,  to  inquire  respecting  it;  Held, 
that  jL  was  not  guil^  of  laches,  although 
several  days  elapsed  before  he  received 
an  answer,  and  gave  notice  to  the  next 
party,  as  he  had  used  due  diligence  in  as- 
certaining  his  address.  Baldwin  and 
Othere,  v.  Biehmdam  and  Another,  119^ 
4  (?.  4.  845 

4.  Where  an  action  was  brought  against 
A,  and  B^  and  C.  his  wife,  upon  a  joint 
promissory  note,  made  by  A*  and  C  be- 
fore her  marriage,  and  the  promise  was 
laid  by  A,  and  C.  before  her  marriage, 
and  defendants  pleaded  the  statute  of 
limitations,  wheseopon  issue  was  joined : 
Held,  that  an  acknowledgment  of  the 
note  by  A.  within  six  years,  but  afler  the 
intermarriage  of  B.  and  C,  was  not  evi- 
deuce  to  support  die  issue.  Pittam  v. 
Foeter,  /£  8  4*  4  G.  4.  848 

6.  Where  a  promissory  note,  beginning  « I 
promise  to  pay,*^  was  signed  by  one 
Okember  of  a  firm  for  himself  and  his 
partners:  Held,  that  the  party  signing 
was  severally  liable  to  be  sued  upon  the 
note.    IMy.Smith,H.9^4Q.l.    497 


upon  him.     C«r,  ffni^  ens,  4ei  r.  Ci 
fS^  Bequkt,  md  Atutker,  M.%  G, 


ii\ 


PROTECTION* 
Sea  EuMLavrvr  >!• 
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QUO  WARRANTO. 
Set  Com,  4. 


RATB. 
8u  Hmhwat,  3.    PooB  Rati.    Uvbib* 

WOOB. 

By  an  aet  for  cleaning,  lighting,  watching, 
and  regulating  the  streets  of  a  township, 
the  commissioners  were  authorized  to 
ascertain  the  sum  to  be  raised  by  rates 
Of  assessments  on  the  several  inhabitants 
of  the  township,  and  to  raise  such  sums 
from  time  to  time,  by  rates  or  assessments 
upon  the  tenants  and  occupiers  of  all 
messuages,  houses,  warehouses,  shops, 
ceHars,  vaults,  stables,  coach-houses, 
brew-houses,  and  other  buildings,  gar- 
dens, or  garden  ground,  and  other  tent' 
mmit  in  the  township.  By  another  clause, 
the  occupier  of  any  messuage,  dwelling- 
house,  or  warehouse,  or  other  building, 
or  of  any  oiher  tenement,  of  the  yearly 
value  of  90L,  within  the  township,  was 
appointed  a  commissioner:  Held^  that 
under  this  act  the  trunks  and  pipes, 
works,  and  other  apparatus  of  a  water 
company  for  the  supply  of  the  town  with 
water,  did  not  constitute  a  tenement  with- 
in the  meaning  of  the  act,  and,  therefore, 
the  company  were  not  liable  to  be  rated 
in  respect  of  such  property.  T%e  King 
V.  The  Company  of  rnprieton  of  t& 
Midnehetter  and  Salford  Watenoorka,  B.  4 
G.  4.  690 

RECITAL. 

See  AttassMxiTT,  1.    8bip,  1.    YsirDoa  ahd 

VsirDu,  6. 


REGULA  6ENERALI8. 

^.  3  4  4  G.  4. 

288 

^.  4  G.  4. 
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RELEASE. 
See  AssvMvsxT.    Evwsvcs,  13. 

RENT,  ACTION  FOR. 
See  Costs,  9. 

REPUTED  OWNERSHIP. 
See  BAiTKBvrr,  7, 10.    Evinivci,  13. 

RESCUE. 
See  TnrDOB  aitd  Ymxx.  6. 

RESERVED  RENT. 
See  CorxiTAVT,  %     Lkass,  3,  4.    Lissoa 

AVB  LlSSIS,  1. 


RETURN. 
Su  CoiTHOu,  8.    MAvnAXui. 

ROAD. 
See  HienwAT,  8.  Jvsncss,  1, 6.  Wat,  I«  S. 


a 


SALEABLE  UNDERWOOD 
See  UvDuiwoon.  *Pooa  Rats 

SAMPLE. 
See  Yivnoa  avb  YBsraii,  1. 

SEA-WALL. 
See  SiwKBs. 

SETTLEMENT. 

A  minor,  having  enlisted  into  the  marines 
was  discharged  from  that  service  and  re- 
turned to  his  father's  family  before  he 
attained  the  age  of  twenty«one  jrears: 
Held,  that  he  was  not  emancipated*  The 
King  V.  Tfte  InhabitanU  of  BMerJtdd 
Greye,  Oxon,  if.  8  4  4  <?.  4.  345 

SETTLEMENT-*By  Jpprentieeahip. 

Before  the  expiration  of  the  term  of  an  ap- 
prenticeship, the  apprentice  asked  his 
mistress'  leave  to  go  into  another  service, 
without  mentioning  where  he  was  going. 
The  mistress  said  she  was  not  against  it, 
if  he  could  better  himself.  The  appren- 
tice then  went  and  hired  himself  to  A.  B, 
in  another  parish  for  a  year,  at  certain 
wages.  He  then  returned  to  his  mistress, 
and  told  her  what  he  had  done,  and  she 
said  that  she  was  not  against  it  The 
apprentice  then  went  to  his  new  place, 
and  lived  with  A.  B.  for  three  months : 
Held,  that  the  service  with  A^  B*  was  not 
a  service  under  the  indenture ;  first,  be- 
cause  there  was  not  a  particular  assent 
of  the  mistress  to  that  service;  and, 
secondly,  because  the  service  with  A»  A, 
was  not  as  an  apprentice,  but  as  servant 
under  a  contract  of  hiring.  Rex  v.  The 
hnhabUanie  of  Whitehmth,  £.  4  <?.  4 

674 

SETTLEMENT— By  Estate. 

1.  The  lord  of  a  manor  granted  a  lease  of 
a  cottage  for  thirty-one  years  to  A.,  who 
resided  in  it  above  a  year,  and  died,  leav- 
ing a  widow  and  three  daughters.  Ad- 
ministration was  granted  to  the  widow, 
but  no  distribution  of  the  estate  was 
made.  After  his  death,  the  widow,  and, 
by  her  permission,  one  of  the  daughters 
and  her  husband  resided  in  it  some 
vears:  Held,  that  the  daughter,  or  her 
husband  in  her  right,  had  not  any  equii- 
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able  estate  in  die  cotUge»  and  that  no 
settlement  was  gained  hj  their  residence 
in  it.  Rex  v.  fhe  InhabiianU  of  Betka* 
Ufdi,  £.  4  <;.  4.  643 

I.  A.  Bnilt  a  house  on  the  waste  of  a  manor 
by  license  from  the  lord,  resided  in  it 
two  years,  and  then  sold  it  to  jB.  The 
latter  sold  it  to  C.  for  30/.,  but  no  convey- 
ance was  ezeeated.  C.  resided  in  it  five 
years,  and  paid  U,  per  annum  rent  to  the 
lord,  and  then  sold  his  interest.  No  ad- 
verse claim  was  made:  Held*  that  al- 
though C.  paid  a  consideration  of  90L 
when  he  purchased  his  interest,  he  did 
not  acquire  by  purchase  an  interest  or 
estate  sufficient  to  confer  a  settlement 
within  the  statute  9  (r.  1.  e.  7.  «.  8.  The 
KSng  V.  The  InkabiUmU  of  Hagwortkint^ 
ham,  £.  4  G.  4.  636 

8BTTLEMENT-.By  renting  a  Ihtement. 

1.  Where  a  pauper  resided  for  a  year  in  a 
house  in  the  parish  of  A^  and  during  all 
thai  time  haa  two  subsisting  parol  con- 
tracts for  two  ponds,  or  the  rushes  and 
flags  growing  therein,  which  he  was  to 
have  the  exclusive  right  of  cutting  at  his 
pleasure :  Held,  that  these  were  a  suffi- 
cient tenement  (being  together  above  the 
value  of  10/.  per  annum,)  to  confer  a  set- 
tlement in  Am  The  Kina^  v.  The  Inhabit- 
onto  of  AU  Saini»,  CanMdge,  if.  3  C.  4. 
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S.  The  master  of  a  charity  school,  who  was 
removeable  from  it  at  pleasure,  resided 
for  seven  years,  reat  free,  in  a  house  of 
the  annual  value  of  10/L»  where  other 
parish  school-masters  had  resided  before. 
Part  of  the  house  he  underlet  to  the 
parish  at  an  annual  rent :  Held,  that  this 
was  a  coming  to  settle  upon  a  tenement 
of  the  value  of  lOLper  annum  within 
the  meaning  of  the  13  dc  14  Car.  3.,  and 
that  the  pauper  thereby  gained  a  settle- 
ment. Rex  V  The  JnhabUants  of  Laeken- 
heath,  £.  4  G.  4.  531 

S.  A  pauper  serving  a  farmer  was  to  have 
the  liberty  to  feed  two  cows  on  his  mas- 
ter's farm  during  the  year.  They  were 
M,  daring  the  summer  in  the  pasture  of 
his  master,  and  in  the  winter  in  his  straw 
yard,  with  hay  grown  upon  his  lands.  It 
was  foand  that  the  keep  of  the  two  cows 
daring  the  summer  months  required  land 
worth  five  gaineas  annaally»  and  to  cut 
hay  sufficient  for  the  winter  keep  required 
land  of  the  annual  value  of  five  gaineas : 
Heldf  that  the  right  to  feed  the  two  cows 
apon  ^e  pasture  daring  the  summer,  was 
the  only  part  of  the  contract  which  gave 
any  interest  in  tlie  land,  and  that  the  pau- 
per did  not  thereby  gain  a  settlement,  the 
sessions  having  found  the  annual  value  of 
the  pa^rare-feed  to  be  less  than  \0L  Rex 
▼.  QiMon  St.  Bdwanb,  E.^G.l.        536 

4.  After  the  paiaiag  of  the  60  (7.  8.  e.  60., 


the  pauper  held  iegether  for  a  year  a 
house  and  garden,  and  paid  rent  for  the 
same  during  that  penod.  They  were 
taken  of  different  persons  at  different 
times.  The  rent  of  the  house  was  six 
guineas.  The  pauper  underlet  one  room, 
communicating  with  the  rest  of  the  house 
by  an  iimer  door,  and  widi  the  yard  by 
an  outer  door.  The  rent  of  the  garden 
was  3/L  16t.  per  annum,  and  it  was  occu- 
pied by  the  pauper  himself:  Held,  that 
although  there  was  a  separate  taking  of 
the  house  and  of  the  land,  this  was  a 
tenement  within  the  meaning  of  the  59 
G.  8.  e.  60.;  and,  secondly,  that,  although 
one  of  the  rooms  was  underlet,  still  the 
house  continued  to  tie  the  separate  and 
distinct  dwelling-house  of  the  pauper 
within  the  meanmg  of  that  statute,  hex 
Y.  The  Inhabitants  of  Ihtlh  CoiUngham, 
£.4<?.4.  678 

6.  By  one  entire  contract,  a  master  agreed 
to  ffive  his  servant  90L  a  year,  a  eonage 
to  live  in  and  the  agistment  of  one  cow 
for  his  own  services ;  and  the  sum  of  38/. 
and  the  agistment  of  another  cow  in  con- 
sideration of  his  lodging  and  maintaining 
in  the  cottage  two  of  the  master's  la- 
bourers. The  annual  value  of  the  lands 
on  which  the  two  cows  were  depastured 
exceeded  10/L;  but  the  annual  value  of 
land  sufficient  to  depasture  one  cow  only 
would  have  been  less  than  10/.:  Held, 
that  the  pauper  gained  a  settlement  by 
the  right  to  agist  the  two  cows.  Rex  v. 
The  Inhabitants  of  Cherry  WiiHngheun, 
£.  4  G.  4.  686 

SEWERS. 

Where  the  owner  of  land  in  a  level  is 
bound  to  repair  a  sea*wall  abutting  on 
his  land :  Held,  that  the  other  landowners 
in  the  level  cannot  be  called  upon  to  con- 
tribute to  the  repairs  of  the  wall,  although 
it  has  been  injured  by  an  extraordinary 
tide  and  tempest,  unless  the  damage  has 
been  sustained  without  the  default  of  the 
party  generally  bound  to  repair.  The 
King  V.  The  Commissioners  of  Sewers  in 
Essexy  £.  4  6.  4.  477 

SHAM  BAHi. 
See  pBicTici  36. 

SHAM  PLEAS. 
See  PLXADiire,  14. 

SHIP. 

1.  An  executory  agreement  to  transfer  a 
share  of  a  vessel  is  void  by  the  34  G,  3. 
e.  68.  s.  14.  unless  it  contains  a  recital  of 
the  certificate  of  registry^  Biddeil  v. 
Leeder  and  Pulham,  H.3^iG.4.     337 

3.  A.  B.  being  sole  owner  of  a  ship  by  in- 
denture of  the  34th  June,  1819,  assigned 


960 
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three>fourth  snares  of  it  to  a  creditor,  as 
security  for  a  debt  The  deed  contained 
clauses  by  which  the  creditor  was  to  re- 
convey  the  three-foarth  shares  upon  pay- 
ment of  his  debt,  and  a  power  of  sale  to 
the  creditor,  in  case  the  debt  was  not 
paid  within  a  given  time.  A*  B,  was  to 
be  permitted  to  freight  the  ship,  and  to 
loaa  cargoes  from  time  to  time,  dcc^  and 
was  to  insure  the  ship  for  the  amount  of 
the  debt  in  the  name  of  the  creditor,  or 
otherwise  to  assign  the  policies  to  him. 
At  the  time  of  the  execution  of  the  deed, 
the  ship  was  absent  from  her  port  of 
registry  on  a  voyage  to  North  Amaiea; 
but  all  the  forms  prescribed  by  the  ship 
registry  acts,  as  to  the  transfer,  were  duly 
complied  with.  The  ship  returned  to  her 
port  of  registry  in  Jtc/y,  1819,  and  was 
constantly  employed  from  that  time  till 
1823  by  A,  B,  in  carrying  cargoes  for  his 
own  use  and  on  his  sole  account,  and  he 
continued  during  all  that  time  in  the 
actual  possession  of  the  ship,  and  to 
manage  and  navigate  her  without  the  in- 
terference or  control  of  the  creditor.  A. 
B*  having  become  bankrupt,  it  was  held, 
that  as  he  had  cmce  been  the  real  owner 
of  the  whole  ship,  and  had  never  done 
any  thiog  to  make  it  notorious  to  the 
world  that  he  had  ceased  to  be  the  owner 
of  the  three-fourth  shares,  he  continued 
to  be  the  apparent  owner  of  those  shares 
with  the  consent  of  the  true  owner  down 
to  the  time  of  the  act  of  bankruptcy,  and 
therefore  thai  those  shares  passed  to  his 
assignees,  as  property  in  his  order  and 
disposition  wiUiin  the  meaning  of  the  31 
Jae,  1.  e.  19.  Kirkley  and  Anothar,  Asng* 
neet,  v.  Hodgun^  E.  4  G.  4.  688 

SHIP  RSGI8TRY  ACTS. 
See  Aeaaaxurr,  1,  3.     8ai»,  1.    YairnoB 

▲VB  YXVDSB,  6. 

STAMP. 
See  LsAss,  1.    Plxadivo,  4^    Pa^cries,  8. 

WaiT,  1. 

STOPPAGE  IN  TRANSITU. 
See  CAaaisM,  1. 

SURETY. 
See  Boirn,  1,  3. 

SURRENDER. 
See  CoPTBOLB,  8. 

T. 


TOLL  COLLECTOR  OP. 
See  BAVKBvrr,  ^3.    Jvusnietfov. 


TENANTINTAIIW 
See  DiiGovTiinrAVGi  ov  Estatb. 

TENDER. 
See  AcTioB  ov  tbb  Casb,  1.     Pubi^nrei  7 

TENEMENT. 

&eBATB. 

TITHES. 

See  Appbai;,  4.  Hiobwat,  8.  Iitciosvbb 
Act,  4k  JvsncBi,  &  Labblobd  astd 
TxBAirr,  8. 

On  the  dissolution  of  a  religious  house,  the 
rectory  of  H,  became  vested  in  the  crown. 
Queen  Elizabeth  by  letters  patent  granted 
to  A.  and  B.  ''omnes  decimas  nostras 
garbarum  et  granonim  in  ff,^  On 
an  issue  between  those  claiming  under 
the  grant  and  die  vicar,  to  try  the  right 
to  the  tithe  of  seed-tares,  it  was  proved 
that  the  former  had  always  received  it, 
and  that  the  vicar  had  received  all  that 
were  considered  small  tithes,  the  tithe  of 
tares  cut  green,  aod  of  hay.  No  endow* 
meat  was  produced.  It  appeared  in  evi- 
dence that  the  tithe  in  question  was 
claimed,  and  paid  as  a  great  or  rector*s 
tithe :  Held,  first,  that  under  the  grant  of 
Eiiz,  every  thing  passed  that  was  before 
vested  in  the  crown,  and  that  the  grantees 
stood  in  the  situation  of  rector :  Secondly, 
that  the  tithe  in  question  was  a  tithe  ffar*' 
barum  .•  Thirdly,  that  it  was  a  great  tiUie  : 
Pourthly,  that  the  presumed  endowment 
of  the  vicar  must  be  limited  by  percep- 
tion, and  that  never  having  received  this 
tithe,  he  could  not  establish  a  right  to  it 
wheUier  it  were  great  or  small.  Dmoee  v. 
Benn  and  Another,  E.  4  G.  4.  751 

TITLE  DEEDS. 
See  Pbacticb,  20. 

TOLL. 

tePftBADlBO,  ]]. 

A  canal  act  directed  that  no  boat  navigating 
thereon  of  less  burthen  than  twentjr  tons, 
or  which  should  not  have  a  loading  of 
twenty  tons  on  board,  should  be  allowed 
to  pass  through  any  of  the  locks,  unless 
on  pa3rmeat  of  tonnage  equal  to  a  boat 
of  twenty  tons:  Held,  that  this  clause 
did  not  impose  a  toll  upon  empty  boats. 
Leede  and  Lhierpool  Canai  Companv  v. 
Uttitier,  IL  9  ^  4  G.  A.  484 

TONNAGE. 
SeeTovu 

TRESPASS. 
See  IiroxosirBB   Act,   Si    Lj^wnKaai  ayn 

TvXMMTp  h 

L  Coamisaioiien  of  banlwgpla  am  mot 
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liable  to  an  Mtion  of  tra^ass  lor  oom* 
mitting  a  person  who  does  not  answer  to 
tli-v  satisfaction  when  examined  before 
them  lonchiog  the  estate  and  effects  of  a 
buikrapt  Dotwell  t.  Impey  tmd  two 
Otko%H.3  A  4  G.l.  163 

S.  Bj  an  act  of  the  16  and  17  Car.  8.  cer- 
tain persons  were  authorized  to  make 
navigable  the  riyer  jttcAm,  and  certain 
odier  rirers,  and  to  cat»  dig»  and  make 
new  channels,  and  to  deepen  or  widen 
the  riTers*  clwnnels,  dcc^  and  to  do  all 
that  might  be  fit  for  naTigation,  and  to 
bmld  locks  upon  any  of  the  lands,  adjoin- 
ing Uie  rivers,  db&i,  and  to  make  towing 
paths ;  and  it  was  expressly  provided  that 
the  undertakers  of  the  navigation  should 
not  make  any  trench,river  or  watereonrse, 
or  use  the  locks,  &c  upon  the  hmdofany 
permm  wUii  a  fuU  agreement  tmikf  and 
satisfaction  to,  the  owners  of  die  land,  had 
been  made  by  the  commissioners  ap- 
pointed bv  the  act,  or  by  the  persons 
amhorixed  to  make  the  navigation,  nor 
nntil  satisfaction  should  be  paid  to  the 
reroective  owners  of  the  lands,  according 
lo  the  deterounation  of  the  commissioners, 
or  by  agreement  by  the  undertakers  of 
tiie  navigation.   By  a  subsequent  clause, 
the  commissioners  were  to   determine 
what  satisfaction  any  person  should  have 
in  respect  of  any  prejudice,  loss,  or  dam- 
age sustained  for  such  proportions  of 
his  lands  next  adjoining  to  the  navigation 
as  should  be  made  use  of  for  the  purposes 
of  the  act,  in  case  the  undertakers  of  the 
navigation  should  not  have  agreed  before- 
hand, and  satisfied  the  party  so  damnified. 
Hie  proprielor  of  the  navigation  having 
bronght  trespass  against  &e  owner  of 
the  adjcHniag  land,  for  cntting  trees  upon 
the  b^k  of  a  channel  made  under  diis 
aet  ;the  learned  judge  at  the  trial  admitted 
aets  of  ownership  exercised  by  the  pro- 
prietors of  the  navigation  upon  other 
|iarta  of  the  banks  where  the  adjoin- 
ing land  did  not  belong  to  the  defendant, 
and  afterwards  left  the  question  to  the 
jnxj  upon  conflicting  acts  of  ownership 
which  were  given  in  evidence,  but  stated 
in  the  coarse  of  his  address,  that  it  might 
be  assumed  from  the  length  of  time  &at 
bad  elapsed  since  the  passing  of  the  act, 
atkd  from  the  provision  that  no  land  of 
amy  person  was  lo  be  used  imtil  satisfac- 
tion was  made  to  the  owner,  that  some 
agreement  had  been  made,  by  which  all 
tlie  land  used  for  the  purposes  of  the  na- 
vtgatiott  by  the  proprietors  thereof  had 
been  sold  to  them  by  the  landowners. 
A  rule  having  been  obtained  for  a  new 
tiial,  the  court  held,  first,  that  bv  virtue 
of  the  provisions  of  this  act  of  the  16  St 
17  Cor.  3^  the  piophetors  of  the  naviga- 
tion did  not  neeessarily  aequire  such  an 
interest  in  the  soil  in  a  bank  adjoining  to 


and  formed  out  of  the  earth  excavated 
from  a  new  channel,  made  for  the  first 
time  under  the  act,  as  would  enable  them 
to  maintain  trespass;  secondly,  that  as 
the  purchase  of  the  soU  was  not  neces- 
sary for  any  of  the  purposes  of  the  act, 
it  was  to  be  inferred  that  no  such  pur- 
chase had  actually  been  made ;  and  that 
the  improbability  of  any  such  purchase 
ought  to  have  been  presented  to  the  jury. 
HM»  V.  OoUI/Uuh  and  Othen.  J9. 3  4*  4 
G.  4.  206 

8.  Where  in  an  action  of  trespass  die  lord 
of  a  manor  set  out  various  burthens 
borne  by  him,  and  then  prescribed,  not 
by  reason  of  those  burthens  but  generally 
as  lord  of  the  manor,  for  a  toll  upon  all 
goods  bought  and  delivered,  or  bought 
elsewhere,  aad  brought  into  and  delivered 
in  a  town  within  the  manor,  which  from 
time  immemorial  had  been  parcel  of  the 
manor:  Held,  after  verdict,  that  this  was 
good  as  a  claim  of  toll  traverse,  although 
Uie  burthens  set  out  did  not  consti- 
tute a  sufficient  consideration  for  a  toll 
thorough. 

Where  a  legal  commencement  of  a  pre- 
scription can  be  presumed,  that,  after 
verdict,  is  sufllcient  to  support  the  claim. 
IU€kard»  ▼.  Bemutt  and  Another,  iil  8  4*  4 
G.4.  S38 

4.  In  trespass  qwnt  timuum  freriif  where 
the  plaintiff  names  the  close  in  nis  decla- 
ration, and  the  defendant  pleads  Kberum 
ienemenium  generally,  without  giving  any 
further  description  of  the  dose^  the  plain- 
tiff is  not  driven  to  a  new  assignment, 
but  is  entided  to  recover  upon  proving  a 
trespass  done  in  a  elose  in  his  possession 
bearing  the  name  given  in  the  declara- 
tion, although  the  defendant  may  have  a 
close  in  the  same  parish  known  by  the 
same  name.  Cocker  v.  Crempion  and 
Oikere,  B.  ^  0. 4.  489 

TBIAL. 
See  Gears,  %    PaAcncB,  6. 

TROVES. 

Where  the  defbndant  having  agreed  to  lend 
two  persons,  who  afterwards  became 
bankrupts,  SOOA,  to  be  applied  to  a 
specific  purpose,  drew  a  cheque  on  his 
banker  for  that  sum,  and  delivered  it  to 
them  before  their  buikruptey ;  and  ^e^ 
not  having  used  the  cheque,  returned  it 
to  the  lender,  afler  having  committed  an 
act  of  bankniptcy:  Held,  that  their  as- 
signee oonid  not  maintain  trover  for  die 
cheque.     JIbohsv. Barikrop,M»  8  (?•  4.   6 

TRUfiTEBa 

81m  Divtsa,  1. 
SH 
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U. 


UNDBRWOOD. 

Firs  and  larches  planted  with  oaks  for 
the  purpose  of  sheltering  the  latter,  and 
cut  from  time  to  time,  as  the  oaks  grew 
!arger  and  required  more  space,  but  when 
once  cut,  not  growing  again,  and  some 
of  them  yielding  a  profit  by  sale,  are  not 
saleable  underwoods  within  the  43  Eiix^ 
the  primary  object  of  planting  them  be- 
ing to  protect  the  oaks,  and  not  to  derive 
a  profit  from  them  per  $e  by  sale. 

Semik,  that  they  are  not  underwood  at  all. 
Rex  V.  The  Inhabitante  of  Ferrybridge, 
H.S^AG.A.  376 

UNDERWRITER. 
See  ETinurcB,  14.    Ivsvbavcs,  1. 


V, 


VARIANCE. 

1.  Deolaraticm  stated,  that  the  defendant,  at 
Dublin^  made  a  promissory  note,  and 
thereby  promised  to  pay  die  same  at 
DubUn^  without  alleging  it  to  be  at  DubUn 
in  Irekmd.'  Held,  that  upon  this  declara- 
tion the  promissory  note  must  be  taken 
to  have  been  drawn  in  Bn^and  for 
EngUak  money,  and,  therefore,  mat  proof 
of  a  Dote  made,  and  payable  at  Dubiin  in 
Ireland,  for  the  same  sum  in  hi»h  money, 
did  not  support  the  declaration.  SproiwU 
V.  Legge,  M.d  G.i.  16 

2»  Declaration,  in  consideration,  that  plain- 
tiff would  procure  A,  B.  to  grant  a  lease 
to  defendant;  the  latter  promised  to  pay 
the  plaintiff  170L  The  proof  was,  that 
A,  B.  having  agreed  to  grant  a  lease  to 
the  plaintiff,  the  latter  undertook,  origi- 
nally, to  assign  it  to  the  defendant  for  the 
consideration  mentioned ;  but,  that  after- 
wards, a  lease  to  which  plaintiff  was  a 
party  and  assented,  was  granted  immedi- 
ately by  A,  B.  to  the  defendant.  The 
consideration  to  be  paid  by  the  defendant 
to  the  plaintiff  was  not  mentioned  in  that 
iease :  Held,  first,  that  the  lease  was  not 
void  on  account  of  this  omission,  the  ad 
vtUcrem  duty  imposed  by  the  60  G,d  c 
184,  applying  only  to  considerations  pass- 
ing between  lessor  and  lessee;  and, 
secondly,  that  the  evidence  proved  the 
substitution  of  a  new  contract  to  procure 
a  lease  from  A,  B,  to  the  defendant  in 
lieu  of  the  original  contract,  and  that 
there  was  not  any  variance.  Boone  v. 
MiUMl,  M.ZG.4.  18 

1.  Where  a  count  stated  that  A,  B.  sup- 
plied the  poor  of  the  parish  of  W*,  and 
other  ^anshes  in  a  workhouse:  Held, 
first,  tliat  it  was  no  variance,  the  proof 


beiag  larger  than  Ae  allegilioa.  Be* 
60B<Uy,  that  the  objection  as  to  a  variance 
between  the  allegation  of  a  supply  of  the 
poor,  and  the  proof  of  a  supply  of  the 
poor  in  the  workhouse,  not  being  taken 
at  nm  pritUf  could  not  be  afterwards 
available.     Weti  v.  Andrewe,  JK.  8  6. 4. 

77 

4.  Where  the  declaration  stated  that  a  bill 
of  exchange  was  indorsed  by  certain  per- 
sons trading  under  the  firm  oitL  vaaF^ 
by  procuration  of  J.  D^  Held,  that  this 
all^ation  was  supported  by  evidence  of 
J,  D*9  hand-writing,  and  diat  he,  being 
the  managing  panner  in  a  firm  which 
carried  on  all  business  of  buying  and 
selling,  under  the  designation  of  H.  4r  Co^ 
was  in  the  habit  of  indorsing  bills  in  the 
manner  above  stated;  although  there  was 
no  such  person  as  f*.  in  the  firm  of/f.  A 
Cot  and  no  direct  proof  that  J.  D.V  part> 
aers  were  privy  to  those  transactions. 
One  partner  may  act  for  the  whole  firm 
by  proemraHan*  WiOtamaon  v.  Johuon, 
/r.  3  4*  4  (?.  4.  146 

6.  The  defendant's  attorney,  upon  the 
taxation  of  costs,  stated,  that  there  was 
error  upon  the  record,  viz.  a  variance 
between  the  aflidavit  to  hold  to  bail 
and  the  declaration.  He  had  previously 
told  the  plaintiff  that  he  would  never  re* 
cover  the  iVuits  of  his  judgment,  as  the 
defendant  was  not  in  a  situation  to  pay, 
he  never  having  paid  him  any  thing  on 
account  of  costs:  the  plaintiff  having 
been  served  with  the  allowance  of  a  writ 
of  error,  and  the  defendant  having  dis- 
closed no  other  ground  of  error  by  his 
affidavit,  the  court  refused  to  set  aside  an 
execution  issued  after  the  allowance  of 
a  writ  of  error.  Eieke  v.  Sowerby,  If.  3  4" 
4  G.  4.  887 

6.  Where  a  declaration  states,  that  by  a 
certain  indenture, « It  is  witnessed,  Ac'* 
and  sets  out  the  very  words  of  the  deed, 
there  is  no  variance,  although  the  legal 
effect  of  the  whole  deed  may  be  different 
from  that  which  the  part  set  out  imports. 
Where  the  defendant  sets  out  on  oyer,  a 
deed  upon  which  the  declaration  is 
framed,  he  cannot,  on  demurrer,  take  ad- 
vantage of  a  variance  in  an  immaterial 
part  between  the  deed  as  stated  in  the 
declaration,  and  as  set  out  on  oyer.  Am, 
Adminidrator  de  bonie  non,  ▼.  ParheTf  H. 
8  4-  4  G.  4.  868 

7.  Covenant  by  the  reversioner  against  the 
assignee  of  the  grantee.  Declaration 
stated  that  A»  and  B.  did  grant  license  for 
a  term  of  years  to  C  to  continue  a  chsn- 
nel  open  through  the  bank  of  a  navigi- 
tion,  in  order  that  the  waste  water  migbt 
pass  through  the  channel  to  the  mills  of 
C,  the  latter  pajring  a  certain  ananal 
sum  therein  mentioned.  Breach,  non- 
payment of  that  annual  sum.  Semble, 
That  upon  the  facta  of  the  declaration  A. 
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and  A  most  be  eonsidered  as  bariag  the 
sole  ownership  of  the  naTigatioii,  end  the 
sole  power  of  grantiiig  this  pririle^; 
and,  ia  that  case,  that  the  deed  would 
operate  as  the  grant  of  an  interest  in  an 
hereditament*  and  that  the  assignee  of 
the  grantee  would  be  liable  to  an  action 
bf  the  reversioner  within  the  statute  88 
An,  a.  By  the  deed  prodaeed  in  evi- 
dence.  A,  and  B*  were  described  as  per- 
sons having  the  greatest  proportion  or 
ahaie  in  the  nrofits  of  the  navigation : 
Held,  by  this  deed  it  appeared,  that  the 
grantor  had  not  the  power  of  granting 
Ihe  privilege  of  which  the  deed,  as  set 
oat  in  the  declaration,  purported  to  be  a 
grant,  and»  therefore,  that  there  was  a 
variance. 
Held,  also,  that  fhe  deed  showed  that  the 
assignee  of  the  grantee  was  not  bound  by 
the  covenants,  inasmuch  as  it  appeared 
that  the  grantors  had  not  any  legs!  or 
•qoltable  estate  in  a  real  hereditament 
JBmi  ef  Fortmmm  v.  Bmm^  £•  4  (r.  i. 
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VERDICT. 
See  PkkjlhiWj  15.    Pbactics,  7. 


VENDOR  AND  VENDEE. 

K  The  buyer  of  a  parcel  of  wheat,  by 
sample,  has  a  right  to  inspect  the  whole 
in  bulk,  at  any  proper  and  convenient 
time ;  and  if  the  seller  refuses  to  show  it, 
the  buyer  may  rescind  the  contract 
Lotymer  v.  Smiik,  M.9  0.i.  1 

S.  Where  the  defendant  bought  of  the  plain- 
tiffs  a  quantity  of  tobacco,  upon  a  con- 
tract to  pay  one-fifth  of  the  price  at  a 
day  specified,  and  that  the  seller  should 
look  to  his  agent  abroad,  to  whom  the  to- 
bacco was  consigned,  for  the  remainder; 
the  tobacco  having  been  sold  by  the  con- 
signee at  a  considerable  loss,  the  buyer 
was  held  liable  for  the  difierence  between 
the  proceeds  and  the  four-fiAhs  of  the 
price  stated  in  the  contract,  which  re- 
mained unpaid.  Hoffman  v.  Heyman,  AT. 
3  G.  4.  7 

8.  The  traveller  ot  A^ifCo,  in  London  hav- 
ing called  upon  B.  in  the  country  for 
oiuers,  B.  gave  an  absolute  order  for  a 
quantity  of  cream  of  tartar,  and  offered 
to  take  a  quantity  of  lac  dye  at  a  certain 
price;  the  traveller  said  the  price  was 
too  low,  but  that  he  would  write  to  his 
principals,  and  if  B,  did  not  hear  from 
them  in  one  or  two  days,  he  might  con- 
sider that  his  ofier  was  accepted.  A, 
4*  Co.  never  wrote  to  B.  but  sent  all  the 
goods:  Held,  that  this  was  not  a  joint 
order  for  them  all,  so  as  to  make  the  ac- 
ceptance of  the  cream  of  tartar  the  ac- 
ceptaaee  of  the  lac  dye  also,  within  S9 


Cor.  3.  e.  8.  s.  17.    Prkt  and  (Hhen  ▼. 
Lea,  H.3A^0.4.  106 

4.  A.  delivered  a  quantity  of  iron  to  a  car- 
rier, to  be  conveyed  by  the  latter  to  B., 
the  vendee  in  the  country.  The  carrier 
having  reached  B.'s  premises,  landed  a 
part  of  the  iron  on  nis  wharf,  and  then 
finding  that  B,  had  stopped  payment,  re- 
loaded the  same  on  board  his  barge,  and 
took  the  whole  of  the  iron  to  his  own 
premises:  Held,  that  there  was  no  de- 
liveiy  of  any  part  of  the  iron  so  as  to 
divest  the  consignor  of  his  right  to  stop 
tit  irauUuf  the  speciid  property  remain- 
ing in  the  carrier  until  the  rreight  for  the 
whole  cargo  was  either  tendered  or  paid, 
or  until  he  had  done  some  act  diowing 
that  he  assented  to  part  with  the  posses- 
sion of  the  goods  without  receiving  his 
freight  CnmsAoy  and  Oiken  v.  EadeOf 
i7.  3  4-  4  G.  4.  181 

5.  An  executory  agreement  to  transfer  a 
share  of  a  vessel  is  void  by  the  34  G,  8. 
c.  68. «.  14.,  unless  it  contains  a  recital 
of  the  certificate  of  registry.  Biddeil  ▼. 
Lieder  and  Pu&am,  tf.  8  4  4  (?.  4.      817 

6.  By  a  contract  of  sale,  the  property  sold 
was  to  be  paid  for  by  ready  money.  The 
vendee  induced  the  servant  of  the  vendor 
to  deliver  it  for  a  check  upon  a  banker, 
by  representing  it  to  be  as  good  as  monejr; 
in  fact  he  had  overdrawn  his  account  for 
many  months,  and  when  the  check  was 
presented,  payment  was  refused.  On  the 
same  day  that  the  goods  were  purchased, 
the  vendee  gave  a  warrant  of  attorney  to 
a  creditor,  under  which  judgment  was 
immediately  entered  up,  and  execution 
issued,  and  the  property  in  question 
seised  by  the  bailiff  of  a  liberty.  While 
it  was  in  his  custody,  the  original  owner 
rescued  it:  Held,  in  an  action  brought 
against  the  latter  by  the  bailiff  of  the 
liberty  for  the  rescue,  that  the  question 
whether  the  contract  of  sale  was  so 
vitiated  by  fraud  as  to  prevent  the  pro- 
perty in  the  goods  passing  to  the  vendee, 
depended  upon  a  question  of  fact,  which 
ought  to  have  been  submitted  to  the  jury, 
viz.  whether  the  vendee  had  obtained 
possession  of  the  goods  with  a  jifeeoii- 
eeived  design  not  to  pay  for  them.  Earl 
OfBrutol  V.  Wikmore,  £.  4  (?.  4.  514 


W. 


WARRANT. 

Where  a  warrant  was  directed  "to  A.  B,  to 
the  constables  of  IV.,  and  to  all  other  his 
majesty's  officers:*'  Held,  that  the  con- 
stables of  W,  (their  names  not  being  in- 
serted in  the  warrant)  could  not  execute 
it  out  of  that  district  The  King  v.  Weir 
and  Othire,  H.3^AG.4.  — 
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I.  A  plea  of  a  right  of  waf  stated  a  sur- 
render to  defendant  of  a  copyhold,  with 
all  ways  then  nsed  by  the  tenants  and 
occupiers  thereof;  that  defendant  was 
admitted  and  continued  seised,  and  being 
so  seised,  and  having  occasion  to  ose  the 
way,  committed  the  trespass.  New  as- 
signment, that  defendant  nsed  the  way 
for  other  purposes,  Ac*  Held,  that  the 
defendant  being  landlord  had  a  right, 
while  the  copyhold  was  in  the  occupa- 
tion of  the  tenant,  to  use  the  way  to  re- 
move an  obstruction;  and  that  the  words 
of  the  plea,  were  sufficiently  large  to 
comprehend  all  the  purposes  for  which 
a  person  seised  might  fawfuliy  use  the 
way.    Proud  r.  HolSt,  M.  9  G.  4.  8 

2.  A  private  act  of  parliament  for  inclosing 
the  waste  lands  of  a  manor,  reserved  to 
the  lord  and  his  assigns  idl  mines  &c. 
together  wiih  all  convenient  and  neces- 
sary ways  &c  then  already  made,  or 
thereafter  to  be  made,  and  liberty  of  lay- 
ing waggon-ways,  dbc.  at  his  and  their 
free  will  and  pleasure,  and  to  do  all  such 
other  works,  acts,  and  things  as  might  be 
necessary  or  convenient  fbr  the  full  and 
complete  enjoyment  thereof,  in  as  ftill, 
ample,  and  beneficial  a  manner  as  if  that 
act  had  not  been  made.  An  action  of 
trespass  having  been  brought  against  the 


lofd*s  assignte  for  laying  a  waggon-way 
over  one  A  the  allotnients  in  an  inpn^ 
per  direction  and  manner:  it  was  held, 
that  the  real  question  to  be  dedded  bjr 
the  jury  was,  whether  die  wtggon^wajr 
had  been  laid  in  such  a  direetion  as  a 
person  of  reasonable  skill  would  have 
selected ;  and  whether  the  mode  adopted, 
was  such  as  a  prudent  person  wonld 
have  adopted  if  be  had  been  making  the 
road  over  his  own  land,  and  not  over  the 
land  of  another.  Ahaon  v.  Fenim  mid 
Anoik»,H.3^4G.4.  196 

WITNE8& 
Se$  Baitkbvft,  9.    Cters,  6, 8.   Evibbici, 

18,16.      yABIAVCB,4. 

WBTT. 

Before  a  writ  is  returnable,  it  nay  be  al- 
tered as  to  the  return  day  without  b^g 
re-stamped,  provided  tlM  last  appoieted 
return  day  be  not  beyond  the  time  at 
which  the  writ  might  at  first  have  been 
made  returnable.  Dmnim  antf  AsMerr. 
Hammond,  M.  3  G.  4.  Ill 

WRIT  OF  ERROR. 
See  Pbacticb,  Mk 
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CASES 

ABGUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS. 

OTHER    COURTS, 


TRINITY  TERM, 

HI  THB 

Third  Tear  of  Hie  reign  of  George  IV.  18S8. 


HUNT  o.  BELL 

1.  Ib  aft  tAon  far  libaUmg  tke  plaintiff  in  hit  vocation  aa  an  azhibitor  of  ipaninff  matchea,  tba 
iory  ware  diraetod  to  eooaite  wliatbar  the  p]aintiff*a  eihibitiona  irate  not  iUegaT  aa  tandmf  to 
form  prisa-figktara,  tltt  jadia  daelaring  anch  to  ba  Ina  opinion,  but  raoonmaidinf  tha  juij  to 
find  a  vavdiet  for  tba  plauicin,  in  order  tbat  the  qneation  might  be  fnUy  diapnaiad  on  a  motion 

^      *  ">r  the  "  "    ■ 


to  aet  anda  aucfa  verdict :  a  verdict  having  been  found  for  tne  deiendant*  the  court  refnaed  to 

S.  teUa,  that  pabiaathibitiona  af  #nrnnc  matcbaa  n«  iU^. 

9.  A  partf  who  poranaa  an  ilkfal  vocation  naa  no  ieaMd|r  by  action  for  a  libal  ragarding  hia 
cooanct  in  mun  vocation. 

Turn  wai  an  action  on  the  eaae,  for  a  libel  againat  the  plaintifr,  in  imrd  |o 
Mm  condact  aa  tnroprietor  of  a  building  caBed  tfie  7>nmt-eotfrf«  whidi,  the 
dedaration  atateo,  be  had  himself  appropriated,  and  had  permitted  othen  (for 
iBonej  therefore  paid  to  him)  to  appropriate  for  (amongst  odier  kwiul  ptnposes) 
M-i  uie  ^eihibitmg  from  time  to  time  torein  of  sportive  and  araieaUe  oontesta, 

-*  or  matches,  in  the  art  of  pugflism,  or  boxine,  with  padded  gkrres,  ooBmionl3r 
eaBed  sparring,  by  and  between  persons  skiliea  in  such  art,  for  the  amnseraent 
of  an^  peieons  desirous  of  being  spectators  Aereof,  and  paying  for  their  adnda* 
sion  mto  such  building  a  certain  sum  of  money  per  head. 

The  general  issue  was  pleaded.  At  the  trial  before  DtJiat^  C.  J.,  IBddHutx 
nt&ags,  after  Emtttr  term  last,  the  sbove  statement  as  to  the  nature  of  the  ezhi* 
bitiona  at  the  Tennis-court  was  fofly  made  out,  and  also  that  those  exhibitions, 
ooDS&stiag  of  apamngy  chiefly  by  fTcf9$wn  at  pugOiatie  aetenoe,  htA  alwaya 
iMan  coadncteain  the  most  ordeny  manner.    There  was  no  e?idenee  Aal  tfaey 
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were  designed  as  a  training  or  preparation  for  regular  prize-fighting.  The 
pablication  of  the  matter  complained  of  was  admitted  by  the  defendant,  and  it 
appeared  to  be  clearly  libelloiu ;  but  the  defence  was,  that  the  purpose  to  which 
the  plaintiff  had  appropriated  the  Tennis-court  was  iUegal,  as  being,  if  not  an 
absolute  training  for,  preparatory  to  and  promotiye  of,  regular  prize-fighting: 
and  the  preamble  of  the  statute  25  G.  2.  c.  36.  t.  2,  was  referred  to,  as  in£* 
catory  of  the  views  entertained  by  the  legislature  on  such  matters. 

DiUlaSt  C.  J.,  first  put  it  to  the  jury  to  consider,  whether  the  plaintiff's  ezhi* 
bitions  were  not  iUeg^,  as  tending  to  form  prize-fighters,  declaring  such  to  be 
his  opinion  at  the  moment,  although  he  was  unwilling  to  decide  the  point  with- 
out further  time  for  deliberation,  and  he  then  reconmiended  the  jury  to  find  a 
verdict  for  the  plaintiff,  which  the  defendant  might  afterwards  move  to  set  aside, 
and  so,  fully  discuss  the  question:  but  the  jury  found  a  verdict  for  the  defend- 
ant.   Whereupon, 

*Bo9anquei,  Serjt.  now  moved  for  a  new  trial,  on  the  following  grounds :  ^^^ 
The  verdict  #as  givien  under  the  supposition  that  ihe  plaintiff's  vocation  *- 
was  illc^;  but  there  was  no  evidence  that  his  exhibitions  were  designed  as  a 
training  or  preparation  for  regular  prize-fighting:  and  a  mere  exercise  of 
pugilistic  skill,  divested  of  violence  by  the  use  of  padded  gloves,  is  not  illegal, 
such  exercise  being  not  only  unaccompanied  with  breach  of  the  peace  or  dan- 
ger, but  being  highly  beneficial  as  promotive  of  bodily  strength  and  agility,  and 
as  furnishing  means  of  defence  against  unprovoked  attacks.  Prize-fighting  has 
always  been  interrupted  and  repressed  by  the  magistrates,  but  they  have  never 
interfered  to  prevent  exhibitions  of  sparring,  as  they  must  have  done  if  such 
exhibitions  had  been  unlawful ;  and  this  is  the  first  time  the  legality  of  them 
has  been  questioned.  If  it  be  unlawful  in  the  way  of  exhibition,  or  otherwise, 
to  give  and  receive  instruction  in  the  art  of  pugilistic  attack  and  defence,  those 
instructions  beinf  unaccompanied  with  violence  or  danger,  except  from  acci* 
dents,  which  midit  equally  occur  in  tennis,  cricket,  or  o2)er  games,  a  fortiori 
must  all  instruction  or  practice  in  fencing,  broad-sword  exercise,  or  archery,  be 
illegal;  yet  exhibitions  of,  and  practice  in  the  two  former,  have  never  been 
interrupted,  though  publicly  earned  on.  There  are  numerous  enactments  for 
the  encouragement  of  archery;  and  in  Rex  v.  Handy ^  6  71  R,  286,  Lord 
Kenyon  must  be  taken  to  have  spoken  of  fencing  as  not  illegal.  The  price  de- 
manded for  admission  would  prevent  exhibitions  of  this  kind  firom  occasioninsr 
idleness  in  the  poorer  classes  of  society ;  though,  if  it  were  otherwise,  Ix>rd 
Coke  says,  n.  Rep.  87,  case  of  MonopoAee^  *' When  King  Edw,  3,  in  the  39th 
year  of  his  reign,  commanded  the  exercise  of  archery  and  artillery,  and  pro- 
hibited the  exercise  of  casting  stones  and  bars,  and  *the  hand  and  foot-balls,  ^^ . 
cock-fighting,  ei  aliot^anoe  iudost  yet  no  effect  thereof  followed  till  divers  *- 
of  them  were' prohibited  upon  a  penalty  by  divers  acts  of  pariiament"  But  there 
is  no  act  of  parliament  which  forbids  sparring  exhibitions,  and  they  do  not  fall 
even  within  the  preamble  of  25  O.  2.  e.  36.  t.  2.  Stafe  representations  they 
cannot  be  called,  with  more  propriety  than  the  feats  of  tumblers,  which  latter 
have  been  holden  not  to  be  stage  representations  within  that  act.  Rex  v. 
Handy. 

Dallas,  C.  J.  When  this  cause  was  tried,  I  certainly  delivered  an  opinion, 
such  as  I  could  form  at  the  moment,  and  under  some  difficulty ;  for  I  think 
there  mmi  be  difficulty  in  this  question,  and  I  have  wished  for  fiirther  time  to 
consider  it.  Without  going  into  matters  foreign  to  the  point  under  discussion, 
we  know  that,  in  the  early  periods  of  their  history,  it  has  been  the  practice  of 
all  civilized  nations  to  train  up  their  population  to  exercises  of  activity  and  cour- 
age; and,  with  a  view  to  national  defence,  to  promote  emulation  in  amicable 
contests  of  stren^.  I  stated  to  the  jury  the  difficulty  of  distinguishing  between 
fencing  and  boxnur.  Many  persons,  now  present,  can  recollect  the  exhibitions 
of  skm  by  Anguo^  Roland^  St,  George^  and  othen;  and  yet,  is  not  fencing 
the  art  oi*  attack,  as  well  as  of  defence,  and  is  it  not  more  dangerous  than  box- 
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mgt  But  is  fencing  illegal?  Or  is  it  illegal  to  attend  a  fencing-school T  is  it 
Jlegal  to  practice  the  bow  and  arrow!  are  archery  meetings  illegal?  On 
ail  these  views  of  the  subject,  I  felt  considerable  difficulty.  But,  on  the 
whole,  when  I  consider  that  these  sparring  exhibitions  are  conducted  by 
professors  of  pugilism;  that  they  are  meetings  which  may  tend  to  encourage  an 
illegal  vocation,  and  to  form  prize-fighters,  I  see  no  reason  for  disturbing  the 
present  verdict. 
,.•1       *Pabk,  J.     If  it  were  necesssary  for  us  to  decide,  whether   exhibi- 

^  tione,  such  aa  those  in  which  the  plaintiff  was  engaged,  are  illegal,  I 
should  wish  for  more  time  before  I  came  to  a  conclusion,  because  exercises  of 
such  a  kind  have  long  existed.  The  argument  drawn  from  the  supposed 
legality  of  fencing  exhibitions,  would  be  stronger  in  fevor  of  sparring  exhibitions, 
if  persons  who  learned  fencing  were  trained  to  prize-fighting,  as  pugilists  noto- 
vioosly  are;  but  such  is  not  the  case:  and  it  having  been  put  to  the  jury, 
whether  the  plaintiff's  exhibitions  did  not  tend  to  form  prize-fighters,  I  see  no 
reason  for  disturbing  the  verdict, 

BmooDOH,  J.  I  am  of  opinion,  that  the  practice  in  question  is  illegal.  The 
chief  object  for  which  persons  attend  these  exhibitions  is  to  see  and  judge  of- 
the  comparative  strength  and  skill  of  parties,  who  may  be  afterwards  matched 
as  prize-fighters,  and  that,  frequently,  to  the  loss  of  life ;  for  there  can  be  no 
doubt  that  the  skill  acquired  in  these  schools  enables  the  combatants  to  destroy 
life,  in  some  instances,  by  a  single  blow ;  and  it  is  notorious,  that  persons 
assembled  at  these  exhibitions  engage  in  illegal  bets  on  the  issue  of  such 
encounters. 

RicHAKBflON,  J.  If  the  question  were  merely,  whether  it  is  lawful  or  unlaw- 
ful for  persons  to  learn  the  art  of  self-defence,  whether  with  artificial  weapons 
or  such  only  as  nature  affords,  there  can  be  no  doubt  that  the  pursuit  of  such  an 
object  is  lawful;  but  public  prize-fighting  is  unlawful,  and  any  thing  which 
tends  to  train  up  persons  for  such  a  practice,  or  to  promote  the  pursuit  of  it, 
must  also  be  unlawful.  The  jury  have  found  that  the  exhibitions  in  question 
have  such  a  tendency,  and  I  see  no  reason  for  disturbing  their  verdict. 

Rule  refused. 


*6]     ^GLOVER,  Assignee  of  the  Sheriff  of  HANTS  v.  COLES  et  al. 

The  condition  of  a  replevin  bond  was,  that  defendant  ahould  proaecnte  with  effect  hit  action 

r'net  plaintiff  for  taking  and  unjustly  detaining,  the  ffoods  and  chattels  of  the  defendant,  in 
dwelling-hottae,  fiurm-lands,  and  premises  of  the  defendant,  vtx.  in  the  parlor,  a  carpet, 
Slc.,  growing  crops  of  com  in  a  field  called  S.,  d&c,  and  ahould  make  return  thereof,  if  return 
should  be  adiudged ;  and  should  indemnify  the  sheriff  and  his  officers  for  replevying  the  said 
eoods  and  cnattels. 
Tba  declaration  stated  the  condition  to  be,  that  defendant  should  prosecute  with  effect  his 
action  agaiiiat  the  plaintiff,  for  taking  and  unjustly  detaining  defendant's  goods  and  chattels  in . 
the  said  condition  mentioned,  and  should  make  return  thereof,  if  return  should  be  adjudged, 
and  should  indemnify  the  sheriff  and  his  officers  for  replevying  the  nid  goods  and  cnattels : 
Held,  that  this  was  no  variance. 

Debt  on  a  replevin  bond.  In  the  declaration,  the  condition  of  the  bond  was 
stated  to  be,  that  if  the  defendant,  at  the  next  county  court,  should  prosecute 
his  action  with  effect  against  the  plaintiff,  for  taking  and  unjustly  detaining  his 
goods  and  chattels  in  the  said  condition  mentioned,  and  should  make  return 
thereof  if  return  should  be  adjudged,  and  should  save  harmless  and  indemnified 
the  sheriff,  dl^.  for  replevying  the  said  goods  and  chattels,  and  from  all  actions, 
&C.  in  consequence  thereof,  then  the  obligation  was  to  be  void,  otherwise  in  full 
force.  At  the  trial  before  Park^  J.,  ffincheiter  Lent  assizes,  1822,  the  con- 
dition of  the  bond  produced  in  evidence  appeared  to  be,  that  the  defendant 
should  prosecute  with  effect  his  action  against  the  plaintiff,  for  taking  and  un- 
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mtly  detttuoff  tiw  goods  and  ebatleb  of  the  defendant  in  die  dneffing-hooR, 
wm-laoda,  and  pietniiea  of  the  defendant,  yis.  in  the  pador,  a  carpet,  hearth- 

3,  du;. ;  growing  eropa  of  com,  34  acres  of  wheat,  then  growing  in  a  field 
led  Sanerhjf*9^  d(e.{  and  should  make  lelum  thereof,  if  retmn  should  be 
■djndlged  by  the  law,  and  also  should  indemnify  the  sheriff  and  his  officers  for 
die  replerying  the  said  goods  and  chattels.  A  verdict  was  lonnd  for  the  plain- 
tiff, with  leave  for  the  'defendant  to  move  to  enter  a  nonsuit,  if  the  eourt  y^ 
should  be  of  opinion  tfiere  was  any  variance  between  the  condition  stated  ^ 
in  the  declaration,  and  that  which  appeared  on  the  bond  produced  in  evidence. 
Accordingly, 

i'ctf,  fSer^i^  in  the  last  term,  moved  for  a  rule  nm^  aigoing  as  follows:  the 
bond  declared  on  is  conditioned  to  prosecute  an  action  for  taking  and  un* 

S'ustly  detaining  goods  and  chattels.  The  bond  produced  in  evidence  is  eon* 
litioned  to  prosecute  an  action  for  taking  and  unjusdy  detaining  goods,  chattels, 
and  growing  crops.  Growing  crops  cannot  be  considered  as  goods  and  chattels 
for  the  purpose  of  obviating  this  objection ;  for  growing  crops  were  not  di^* 
trainable  at  common  law,  whereas  goods  and  diattels  were;  and  growing  crops 
are  to  be  disposed  of  in  a  peculiar  way  pointed  out  by  11  G.  ^  c  19.  s.  8,  and 
adapted  to  that  species  of  property.  Secondly,  the  bond  declared  on  is  con- 
ditioned to  return  goods  and  chattels,  if  a  return  should  be  adjudged;  the  bond 
produced  in  evidence  is  conditioned  to  return  goods,  chattelB,  and^growim 
crops.  Then,  as  the  penalty  is  double  the  amount  of  die  dtstress,  the  penalty 
in  the  one  bond  would  be  conaideraUy  laiger  than  in  the  other.  A  rule  nan 
having  been  granted, 

LmM^  Serjt.  now  showed  cause  against  it.  The  condition  of  the  bond  is  set 
forth  in  substance;  for  it  enumerates  the  growing  crops  under  the  general  d^ 
acription  of  goods  and  chattels,  and  whether  eorreedy  or  no,  is  immaterial  for 
the  purpose  of  this  declaration:  but  it  may  be  conteiided,  that,  for  the  purpose 
of  a  replevin,  such  description  is  sufficient;  for  the  statute  11  O.  2.  c.  19.  s.  8, 
aays,  that  the  appraisement  and  sale  of  com  afier  the  time  there  pointed  oot 
shall  be  'proceeded  in,  towards  satisfaction  of  the  rent,  in  the  aame  man-  pg 
ner  as  other  goods  and  chattels  may  be  seized,  distrained,  and  disposed  of.  ^ 
So,  in  8,  23,  the  bond  is  to  be  taken  for  prosecuting  the  replevin,  and  for  ddy 
returning  the  goods  and  chattels,  if  return  shall  he  adjudged.  Under  a  Jieri 
facias,  too,  mwing  crops  are  taken  as  chattels. 

Fell  was  heard  in  support  of  his  rule. 

Pabk,  J.t  I  think  me  declaration  is  sufficient,  and  that  there  is  no  variance 
between  the  bond  set  out  on  record,  and  that  produced  in  evidence.  It  could* 
only  be  contended  that  this  was  a  variance  by  reading  the  bond  reddendo 
singula  singulis  f  but  the  bond  after  specifying  all  the  ardcles  distrained,  is 
conditioned  to  indemnify  the  sheriff  for  replevying  the  said  goods  and  chatteb. 
Thereby  clearly  including  the  growing  crops,  which  had  been  before  specified 
under  the  head  of  goods  and  clutttels.  The,  bond  too,  is  conditioned  to  prose- 
cute a  replevin  of  goods  and  chattels  in  the  house,  and  on  the  farm  and  lands 
of  the  plaintiff;  by  these  latter  must  be  intended  the  growing  crops.  Besides, 
if  it  were  necessary,  growing  crops  must  for  this  purpose,  be  considered  ts 
chattels  under  11  G.  2. 

BcBROUoH,  J.     The  bond  is  eorreedy  set  out,  as  iSur  as  the  setting  out  goes, 
and  that  is  for  enough  for  the  plaintiff's  purpose. 

RiCHARosoN,  J.  I  think  the  declaration  has  sufficienUy  set  out  the  oondidoa 
of  this  bond.  The  condition  is,  that  the  defendant  shall  prosecute  wiUi  eifoet 
*a  replevin  of  the  goods  mentioned  in  the  bond;  but  he  eouM  not  have  p^ 
prosecuted  with  effect  unless  he  included  in  his  action  the  growiiy  oom  ^ 
which  was  mentioned  as  part  of  the.  goods  and  chattels.  Besides,  by  the  11 
Q*  2,  growing  com  must  be  considered  a  chattel  for  this  purpose. 

t  DmOtu,  C.  J.  abMMi  Maf  ilL 
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JAGKSOII  V.  LOWE  and  LTNAM. 


Th»  MTchuer  of  100  i»elw  of  good  £^s<U  aaewids  flow,  ai  4St.  a  tMk,  WMCe  ID  4m  fwidoti 
•■  ibllowa :  *'  I  horebf  give  jou  ootiee,  that  tho  corn  voadalivoiod  to  no  in  port  jurihuwnoi 
of  my  oontrict  with  you  for  100  ncki  of  good  Englitk  aeooodi  floor,  at  iAg,  per  Mck,  ia  of  oo 
bod  a  quality  tlwt  I  eamioc  eell  it,  or  make  into  Hueable  bread.  The  neka  of  flour  are  at  my 
ohopt  nd  yott  will  aend  ibr  then,  otberwiie  I  riiall  oonraenoe  an  aation.''  To  wluch  m 
Tendon  anawered  by  their  attorney,  "  Measra.  L,  and  JL  oonnder  they  bavo  performed  th/im 
oontract  witn  you  at  fiir  aa  it  has  gone,  and  are  ready  to  complete  the  renuanaer :  and,  unleaa 
Ike  floor  it  |Mid  for  at  the  eipiration  of  one  roomh,  proceedinga  will  bo  taken  for  tiie  amount." 

EeU,  that  a  jury  waa  wamnied  in  eoocluding  that  the  contract  mentioned  in  the  vendoinf 
anawer,  waa  the  aame  aa  thai  partienhiriied  in  the  porchattr'a  lotier,  and  that,  iheiefoie,  the 
TWO  wriiingt  conttituted  a  aomdent  memorandum  of  the  contract  under  the  17th  aaetkia  of 
iheeiatnteoflnuida. 

ToB  aetkm  was  braogfat  to  reoover  dtmages  Ibr  the  nmi-perforBitiKe  of  m 
eonmct  for  the  sale  and  dehfery  of  100  saeks  of  good  JEnglt$h  oeeonds  floiir» 
U  45g.  a  tack.  At  the  trial  before  Ourrow^  B.,  Sitgfkrd  Lent  aaaizea,  lOtt, 
were  fiFen  in  evidence  the  two  following  doeamentt :  toit,  a  notice  from  the 
nWntiff  to  the  defondantSi 

**  To  MettRs.  Jaupk  Lowe  and  Cttargt  Ljfmamf  of  Sioke  nptni  TVertf,  hi 
the  conn^  of  StaffM^  myiem. 

.  «*I«  the  nndcBWgned,  Sanmtl  Jaek$on^  of  JBmtejf^  in  the  oovrnty  of  SiaWML^ 
gjnoer  and  flour  dealer,  do  hereby  gite  you  notice,  (as  I  have  fireqnendy  done,) 
that  the  flour  yon  caused  to  be  delivered  to  me  on  fFednetdag  and  TmirMfaiy 
laett  (in  part  performance  of  my  eonlraet  with  yoo,  for  100  sacks  or  bags  of 
good  Efif^uh  seconds  flour,  at  46s.  per  sack  or  bag,  the  whde  of  which  were 
to  have  Iwen  delivered  as  on  7%tirsilagf  last,)  is  of  so  bed  a  quality,  that  I  cannot 
,.^-n  either  sell  it  as  flour,  or  *make  it  into  saleable  bread,  as  wiU  appear  by 
^  the  samples  of  the  flour  and  bread  \th  at  the  oflke  of  Mr.  Adamt^ 
wttuxney  at  law,  in  NeweoMtle  under  iMtie*  I  further  rive  you  notice,  tfiat  die 
same  bags  or  saeks  of  flour  /with  the  exception  oidy  of  the  samples  above 
allnded  to,)  are  at  my  shop,  and  at  your  risk ;  yon  wilt,  therefore,  immediately 
OA  receiving  this  notice  send  for  them  away,  otherwise  I  shall  commence  an 
aelion  against  you  fov  trespass.  And  I  lasdy  give  you  notice,  that  I  not  only 
hold  you  answeraUe,  and  expect  you  to  folfil  your  part  of  the  contract  above 
aBiided  to,  in  the  course  of  this  present  week,  but  in  addition  thereto,  make  me 

3le  remuneration  for  the  loss  I  have  sustained  in  consequence  of  your 
ect,  as  I  have  always  been,  and  stOl  am  ready  to  folfil  my  part  of  the  cod- 
tact    Given  under  my  hand  this  &4th  dsy  of  Stpiember^  1821. 

^  Stmmd  Jaehan.^* 

Next»  the  answer  to  the  foregoing,  written  at  the  desue  and  mder  foe 
hmtractions  of  the  defendants,  by  their  attomey*8  dark. 

Sioke^  27tfa  SqUember^  1831. 
**Sir 
^  I  have  your  letter,  or  notice,  of  the  24th  S^ember^  directed  to  Messrs. 
Lowe  4r  Zynam,  now  before  me;  in  reply  to  which,  I  have  to  state  that 
Messrs.  L.  4r  L.  consider  they  have  performed  their  contract  with  you  aa 
for  as  it  has  «me,  and  are  ready  to  complete  the  remainder;  and  I  have  also  to 
inform  you,  Smt  unless  the  flour  is  paid  for  at  the  expiration  of  one  month  from 
the  20th  instant,  proceedings  will  be  taken  agamst  you  for  the  recovery  of  the 

amount,  without  any  forther  notiee* 

«Iam,  Sir, 

M  Yours  obedienfly, 

^  To  Mr.  S.  JaekMh  Baker,  ibnley.** 
ToL.  vnid — 18.  2  1 2 
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^Sixteen  sacks  of  flour,  it  appeared,  had  actually  been  delivered ;  but  it  p^. . 
being  disputed  whether  or  no  there  had  been  on  the  part  of  the  plaintiff,  ^ 
such  an  acceptance  of  them  as  would  render  unnecessary  a  note  or  memorandum 
of  the  contract  under  the  17th  section  of  the  statute  of  frauds,  it  was  contended 
for  the  plaintiff,  and  denied  for  the  defendant,  that  the  above  notice  and  the 
answer  to  it,  taken  together,  constituted  a  sufficient  memorandum  of  the  con- 
tract, under  the  provisions  of  that  statute.  A  verdict  having  been  found  for  the 
plaintiff,  t 

Bosanquett  Serjt.,  in  the  last  term,  moved  for  a  rule  nui  for  setting  aside 
this  verdict  and  entering  a  nonsuit,  or  for  a  new  trial,  on  the  ground,  that  though 
two  distinct  writings  might  be  coupled,  so  as  to  make  a  memorandum  of  con- 
tract, the  above  notice  and  answer  to  it  did  not,  taken  together,  constitute  a 
sufficient  memorandum  of  the  contract  under  the  statute  of  frauds ;  he  contended, 
that  the  plaintiff's  notice  being  framed  with  the  expression,  ^  tnv  eoniract^** 
and  the  defendant's  answer  with  the  expression,  *^  their  eoniraU;  instead  6[ 
the  contract,  or  the  contract  in  your  notice,  there  was  nothing  from  which  the 
jury,  in  the  absence  of  further  evidence,  were  warranted  to  mfer  that  the  con- 
tract mentioned  in  the  answer  was  the  same  as  the  contract  mentioned  in  the 
notice.  The  defendants  would  not  have  been  prevented  (by  any  thing  which 
their  answer  contained)  from  showing  that  the  contract  which  they  had  there  in 
.  view,  was  different  from  the  contract  described  in  the  plaintiff's  notice.  If  thev 
could  have  shown  that  there  was  no  memomndum  authenticated  by  boui 
parties,  of  the  contract  on  which  the  plaintiff  had  declared. 

A  rule  nin  having  been  granted, 

*Fellf  Serjt.,  now  showed  canse  against,  and  Boeanquet  supported  j-^.a 
the  rule.  ^ 

.  Park,  J.t  In  this  case,  I  think  there  was  a  sufficient  note  in  writing  of  the 
contract  on  which  the  plaintiff  sued.  It  is  admitted,  that  two  distinct  writioga 
may  be  coupled  together  and  constitute  a  memorandum  within  the  intention  of 
the  statute,  and  there  are  decisions  to  this  effect :  Saunderson  v.  Jackeon^ 
2  B,^  P.  238,  Schneider  v.  Norria,  2  M.  ^  S.  286.  The  question,  therefore, 
is,  whether  the  jury  were  not  warranted  in  concluding,  there  was  in  this  case  a 
sufficient  note  in  writing.  The  writing  must  clearly  refer  to  the  contract,  which 
is  the  ground  of  action ;  but  how  can  there  be  a  clearer  reference  than  in  the 
defendant's  letter  T  The  notice  contains  an  assertion  of  the  contract,  specifying 
the  quantity,  quality,  and  price,  of  the  flour,  and  to  this  contract  the  answer 
most  dearly  refers,  (Usputing  none  of  the  terms  of  it,  nor  mentioning  any  other 
terms,  but  asserting  a  part  performance. 

BcRROUOH,  J.  It  is  quite  impossible  for  the  most  scrupulous  man  to  doabt 
that  on  these  two  papers  there  Lb  sufficient  evidence  in  writing  of  the  defendant's 
contract. 

Richardson,  J.  I  think  these  two  papers  were  a  sufficient  memorandum  or 
note  in  writing  of  the  defendant's  contract,  according  to  the  provisions  of  the 
statute  of  frauds.  The  plaintiff  in  his  notice  states  the  terms  of  the  contract, 
and  the  defendant  by  his  answer  recognizes  them  sufficiently  to  warrant  the 
jury  in  concluding,  that  both  parties  had  the  same  contract  in  view.  *It  r«|o 
IS  admitted,  that  if  the  defendants  had  written,  *«they  have  performed  the  ^ 
contract  mentioned  in  your  notice,"  it  would  have  been  sufficient ;  but  the  jury 
have  found,  and  I  think  satisfactorily,  that  this  was  the  contract  referred  to ; 
Saundereon  v.  Jackeon  is  in  point,  and  the  rule  must  be 

Discharged* 

t  IkOaM,  C.  J.  abMnt,  being  ill. 
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HOPKINSON  V.  SMITH. 


An  attorney  cannot  recover  a  charges  for  eondueting  a  rait  in  which  the  party  chareed  baa  not 
had  the  benefit  of  the  attomey'a  jadgment  and  eaperintendence.  Therefore,  wnere,  in  an 
action  on  an  auorney'a  biU,  it  appeared  that  the jplaintiiftived  at  D,,  five  miles  from  W,,  that 
the  defendant  lived  at  H.,  fourteen  miles  from  W.,  and  applied  to  /.  B.  (who  resided  at  W,, 
and  who  had  been  a  clerk  of  the  plaintiff's,  and  practised  in  his  name)  to  carry  on  the  suit  fbr 
which  the  Mil  in  question  was  incurred ;  /.  B.  earned  on  the  auit,  and  it  did  not  appear  that 


it  employed  by  /.  B,  in  aolidting  business ;  bat  /.  B.  frequently  oonsalted  with  plaintiff; 
drafts  were  sometimes  engrossed  at  D,  for  the  ofiice  at  W.;  the  draft  of  the  brief  in  the  auit 
which  /.  B.  had  carried  on  for  defendant,  was  in  the  hand-writing  of  plaintiff,  as  well  as  some 
items  in  /.  B.'t  books  touchins  that  suit ;  the  defendant,  when  applied  to,  admitted  the  sum 
ehdmed,  but  required  to  aet  offis  aum  due  to  htm  from  /.  B.,  which  waa  refiised : 
Held,  that  a  nonsuit,  directed  by  the  judge  who  tried  the  cauae,  was  proper. 

This  was  an  action  by  the  plaintiff,  an  attorney,  to  recover  the  amount  of  hb 
bin,  for  business  done  for  the  defendant,  in  a  suit  by  the  defendant  agftinst  ont 
Nayior,  At  the  York  S^ng  assizes,  1822,  before  Bayley^  J.,  the  case  ajH 
peared  to  be  as  follows.  The  plaintiff  resided  at  DtW9bury  in  Yorkshire,  fivo 
miles  from  Wukefidd.  The  defendant  lived  at  Huddersfield,  fourteen  miles  from 
Waktfiddy  and  applied  to  John  Berry,  (who  resided  at  WakefiM,  and  who 
had  been  a  clerk  of  the  plaintiff*s,  and  practised  in  his  name,  but  was  not  an 
^1 .-,  attorney,)  to  commence  the  suit  against  *Naylor,     Berry  then  carried 

-J  on  the  suit*  and  it  did  not  appear  that  the  defendant  was  ever  seen  with 
the  plaintiff,  or  had  the  benefit  of  the  plaintiff's  judgment,  in  the  management 
of  the  business. 

The  business  done  at  the  Wakejidd  office  by  Berry,  was  for  Berry's  bene- 
fit, except  one-third,  which  the  plaintiff  was  to  have  as  a  remuneration  for  his 
loss  of  time,  in  coming  over  once-a-wesk  to  show  his  face.  In  soliciting  for  busi- 
ness, hb  name  was  seldom  or  never  introduced,  nor  did  it  appear  on  the  door 
of  the  office  at  Wcikefield,  but  Berry  frequently  consulted  with  the  plaintiff; 
drafts  were  sometimes  engrossed  at  Vewsbury  for  the  office  at  Wakefield;  the 
draft  of  the  brief  in  the  defendant's  action  agamst  Nayior,  was  in  thn  phiintiff's 
hauid-writing,  and  had  been  settled  by  him,  and  some  of  the  entries  in  Berry* t 
books,  respecting  the  items  in  the  defendant's  suit  against  Nayior,  were  in  the 
plaintiff's  hand-writing.  When  the  bill,  for  which  the  present  action  was 
brought,  was  delivered  to  the  defendant,  he  admitted  that  the  sum  was  due ;  but 
complained  that  it  was  a  hard  case,  as  he  had  a  bill  against  Berry  for  spirits, 
and  should  expect  the  amount  to  be  deducted.  This  was  refused  by  the 
plaintiff. 

Upon  these  facts,  the  learned  judge  directed  the  plaintiff  to  be  nonsuited,  on 
the  ground,  that  no  retainer  of  the  plaintiff  was  proved;  that  before  a  party 
could  be  called  on  to  pay  an  attorney's  bill,  he  ought  to  have  had  the  benefit 
of  an  attorney's  judgment,  which  the  defendant  in  this  case  had  never  obtained ; 
and  that  if  the  transactions  between  Berry  and  the  plaintiff  amounted  to  a  part- 
nersLip,  the  action  should  "have  been  been  brought  in  both  their  names. 

HuUock,  Serjt.  moved  for  a  new  trial,  contending,  that  the  proof  of  a  retainer 
was  rendered  unnecessary,  by  the  defendant's  having  admitted  the  amount 
y.  •-.  claimed  ^to  be  due;  that  it  was  allowabloand  usual  for  attorneys  to  station 
•^  clerks  at  a  distance  for  the  purpose  of  taking  instructions,  and  that  it 
appeared,  that  the  defendant  had  in  this  case,  had  the  benefit  of  the  plaintiff's 
judgment,  the  brief  having  been  proved  to  be  in  his  hand-writing.  As  to  the 
•opposition  (xf  a  partnership  between  Berry  and  the  plaint^,  a  per  centage  on 
the  amount  of  business  procured,  would  not  of  itself  constitute  a  partnership, 
inasmueh  as  it  had  been  decided,  that  the  paying  an  agent  by  a  proportion  o! 
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theprofiti  of  an  adTaDtiue«  did  not  amoaiit  to  a  partnenhip.    Meyer  r*  Sharpe^ 
4  Taunt.  74. 

A  rale  mn  having  been  granted, 

Vemghamf  Serjt,  who  showed  cause  against  it,  in  addition  to  the  msoas  finr 
Hm  nonsuit  given  by  the  leamed  j«d|e  at  die  trial,  pointed  out  the  minstiee  of 
-depriving  the  defendant  of  his  set  on  against  Bem/^  when  tfiere  had  been  no 
oonnittnication  or  privity  of  oontract  between  him  and  the  plaintiff. 

RtUock  was  heard  in  support  of  his  rule. 

Pabk,  J.t  It  is  dear,  on  principles  of  public  policy,  that  ^is  nonsuit  inffA 
not  to  be  set  aside,  because,  troni  the  earliest  times  since  parties  have  been  •!» 
lowed  to  appear  by  attorney,  there  has  been  groat  anxieqr  on  the  part  of  the  Um- 
lature  to  keep  that  branch  of  die  profession  pore,  and  the  judges  are  enddea  to 
see  when  a  chaige  ii  made  for  the  assistance  of  an  attorney,  that  such  assaitr 
ance  has  been  6o»mi  fide  given.  Hera,  the  defendant,  knowiw  nothing  of  the 
plaintiff,  f  who  was  only  to  show  his  face  occasionally  J  applied  to  Berry  ^  who 
was  indeoted  to  him  for  a  quantity  of  spirits ;  and  Berry  *might  have  p. « 
been  selected  to  perform  the  defendant's  business,  with  the  decided  in*  ^ 
lention,  that  the  debt  doe  fiom  him  should  be  set  off  ^[uinst  the  chaige  lot 
such  business.  I  do  not  say  it  would  not  be  a  sufficient  exercise  of  d^  bun- 
aess  of  an  attorney,  if  in  a  place  where  he  carries  on  his  business,  or  where  he 
nay  have  two  offices,  he  should  sometimes  refer  his  clients  to  m  dork*  becauM, 
tn  such  a  case,  the  constant  opportunity  of  conference  with  the  derk«  enaUei 
tiie  client  to  have  the  benefit  of  the  attorney's  judgment;  but  the  cireuflMtanosi 
are  very  different  here,  and  iferry  acted  aitogedier  without  sssistanoe.  Since 
the  trial  of  this  case,  snother  similar  in  its  circumstances  has  been  tried  at 
LanetutfT  before  JBAr.  Jusiaoe  iblrayd^  who  decided  in  the  same  way  as  llr. 
Justice  Bayley, 

BvnnouoB,  J.  Independendy  of  the  general  question,  on  the  fiicts  of  diis 
case  it  is  dear  the  plaintiff  cannot  maintain  his  action.  But  the  general  qoes- 
tion  is  of  great  importance ;  we  are  bound  to  admit  attorneys,  to  examine  themi 
to  punish,  and  to  regulate  their  conduct  in  regard  to  their  dienlB ;  but  what 
control  can  we  have  over  the  attorney,  where  the  client  has  no  communicaden 
with  him.  The  present  is  not  the  case  of  an  attorney  who  superintends 
another  business  at  a  litde  distance  lirom  his  own  office,  but  of  one  who 
sddom  appeared,  who  never  gave  the  benefit  of  his  judgment  in  this  ease^ 
and  who  paid  the  eierk«  not  a  salary,  but  a  proportion  of  the  profits  of  the 
business. 

RioBinnsow,  J.  On  the  fiictB  of  this  case,  independendy  of  any  rule  of  law, 
this  nonsuit  ought  to  stand;  because  Berry* e  participation  in  the  profits  seemi 
to  amount  to  a  partnership,  and  HagMtuan^  probably,  sued  alone,  beoanse  sudi 
a  partnership  was  illegal.  But  the  charge  he  makes  against  die  defendant  is 
illegal  on  ^general  grounds :  it  is  the  business  of  an  attorney  to  instruct  p.. 
his  derk,  in  order  to  render  him  competent  to  pursue  his  profession;  ^ 
but  here  the  attorney  lived  in  a  distant  town;  the  clerk  was  without  instnietioii 
and  the  client  without  the  benefit  of  the  attorney's  judgment 

Sole  disohaiged. 

t  Arifat.  C.  J .  absent,  being  UL 
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IN  THE  EXCHEQUER  CHAMBER. 
DILLON  9.  Doe  dem.  PABKES. 


Ifavrtf  who,  HiIm  trill  of  B  tm»m,hm  tendertd  a  bill  of  tieeptlMia,  biiiigi  a  mil  •# 


km  proeorad  the  Jud^'  aigmtore  to  Um  bill  of  eieeptioM.  ba  Ihcnby  «aif«B  Hmb 

'     '  by  tba  Conn  oC  Emr  afierwarda  to  i 


biM  ol  aao0pii8O%  aad  will  hoc  be  pennitiad  by  tba  Conn  oC  Eim  afierwania  to  ttpaad  tka 
Wl  af  aaeiBiiQaa  la  tba  writ  of  amr. 


At  die  trial  of  thia  canao*  a  InB  of  oiooptioni  k«d  been  teadMod,  Ink  m 
fwdiet  haviBi^  been  found  for  the  defendant  ,in  enoTi  be  enterad  np  jn^pnent 
in  dM  tmm  aaeeeedii^  the  trud.  The  {daintiff  in  envr  inimedialeiy  lemoved 
the  eanee  into  thia  court  hj  writ  of  enor,  but  eonid  not  agree  with  the  defaidanl 
in  errer  an  to  die  tarma  of  die  bill  of  exceptional  ao  dint  the  Judge'a  eignntiiie 
had  never  been  obtained;  and  now»  when  a  year  had  elapaed  ainoe  the  eem* 
aoQeemMil  of  the  aoit  in  enor,  when  the  common  aaa^nmeat  of  emns  had 
hnn  niade»  and  iaaue  joined  theraon« 

CWllj^  on  dM  part  of  the  plaintiff  in  error*  mored  for  a  role  to  ahow  eanaa 
why  the  defendant  in  error  ahould  not  be  compelled  to  aetde  die  bill  of  exee^ 
tiona,  ud  ndiy  it  ahonld  not  be  appended  to  the  writ  of  error. 

W.  E.  Tmmifm^  who  oppoaed  the  rule,  pointed  out  die  delay  whidi  the 
«lg-|  ^aiadff  in  enror  might  ocoaaion,  ii;  *aher  lying  by  for  a  twelvemonth, 
^  he  eonld  amsoaed  in  auch  an  application :  he  contended,  that  the  cooil 
had  no  jnriedietien  to  eauae  anything  extraneoua  to  be  appended  to  the  writ  of 
OROr ;  and  cited  fFrighi  v.  Sharp,  Saik.  888,  to  ahow  die  jeabnay  widi  whkh 
praceediQga  of  thia  natore  were  watched. 

Tie  Couri  thought  diat  the  plainliS'  in  error  had  waived  hia  bill  of  excep* 
dons,  by  bringing  a  writ  of  error  before  the  hill  of  exceptiona  waa  aigned,  and 
that  they  had  no  anthority  to  lake  the  atop  which  the  plainliff  in  error  pr^ 
poaed.    ChiUjft  tbenfore, 

Took  nothing  by  hia  modon* 


WANT  V.  REECE. 

Cevcnant  by  il.  on  divohition  of  aannarahip  with  B,,  to  laava  1501.  b  a  bankar*«  haoda 
Mmrdkt  Ifttt,  ai  a  Mcurity  towards  paymam  of  any  demands  which  might  be  nude  on  Jl.  in 
riqieat  of  debts  oonttacied  by  B,  on  aocoont  of  the  credit  of  the  partoership ;  the  aum,  after 
Jforel.  1882,  aaljeet  to  such  claims  as  might  bate  been  made  aa  awreaaidv  to  be  paid  ovei  to 
B.  Breach,  that  though  B.  had  eontract^  no  such  debts  as  aibresaid,  and  though  oo  claim 
had  been  made.  A,  prevented  the  banker  from  paying  the  said  sum  over  to  B.  uter  ^far^ 
IfiSS.  Plea,  that  a  claim  or  deoiaod  was  made  on  A.  m  respect  of  a  debt  of  2001,  by  ona  7. 
H;  m  heimg  a  debt  contracted  by  B  on  aocoum  of  the  credit  of  the  said  partaerahip : 
HeRUL 

Tm  plaintiff  declared,  in  SoMter  term,  1822,  on  a  covenant,  which  the 
defendant,  on  diaaolviiv  a  partoerahip  between  hkanelf  and  die  plaintiff,  had 
•nterod  into^  and  by  which  it  waa  adpulated,  that  a  aum  of  150/.,  depoaited  by 
the  defendant  at  a  banker'a  in  the  namea  of  two  traateea,  ahonld  be  retained  llj 
them  till  the  Slat  of  Mareht  1822,  aa  a  aecnrity  for  and  towarda  payment  oi 
any  demanda  which  might  be  made  on  the  defendant  in  reapect  ^  any  debta 
«lfll  contracted  by  *the  plaintiff,  on  account  of  or  on  the  credit  of  the  aaid 
-I  partoenhip,  ainoe  the  14th  of  Jammry,  1820,  and  from  and  immediately 
after  the  aaid  Slat  of  March,  to  die  intont  that  die  aame  anm,  *object  to  any 
nch  cfadma  and  demanda  aa  afoceaaid,  ahould  be  paid  to  die  plaintiff*a  adieitor 
te  the  nee  of  the  phdntiff. 

Breach,  that,  thoo|^  no  claim  or  demand,  from  the  time  of  the  defendant*! 
into  dm  covenant  till  the  time  of  plaintiff*a  decfaiipgi  had  hnen 
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on  the  defendant,  or  on,  to,  or  of  the  said  sum  deposited  in  the  banker's  hands, 
in  the  names  of  the  trustees,  or  any  part  thereof,  in  respect  of  anj  debt  con* 
tracted  by  the  plaintiff,  on  account  of  or  on  the  credit  of  die  said  partnnship, 
since  the  14th  day  of  Januafy^  1820 ;  and  althov:^  the  plaintiff  had  not  con- 
tracted any  such  debt  or  debts,  the  defendant,  after  his  entering  into  the  said 
coffenant,  and  afler  the  31st  of  March^  1822,  did  prevent  andhinder  die  said 
plaintiff's  solicitor  from  receiving  the  said  sum  of  money,  or  any  part  thereof, 
for  the  use  and  benefit  of  the  plaintiff,  or  otherwise  howsoever,  by  requesting 
the  banker  not  to  pay  the  same  to  the  said  solicitor,  and  the  same  was  thereby 
wholly  unpaid  to  the  said  solicitor,  or  the  plaintiff. 

Plea,  tint  after  the  defendant's  entering  into  the  said  covenant,  and  before 
the  commencement  of  the  suit,  a  claim  or  demand  was  made  on  the  defendant 
in  respect  of  a  debt  of  200/.  by  one  John  JButchmif  as  being  a  debt  contracted 
by  the  plaintiff  on  account  of  or  on  the  credit  of  the  said  partnership,  since  the 
'14th  day  of  January ^  1820.  Demurrer  and  joinder. 
'  Pellf  Seijtf  in  support  of  the  demurrer,  urged,  that  it  was  not  stated,  nor  did 
it  appear,  that  the  daim  or  demand  mentioned  in  the  plea  was  made  on  the 
defendant  in  respect  of  any  debt  actually  contracted  by  the  plaintiff,  on  account 
of  or  on  the  credit  of  the  partnership,  smce  the  14th  day  of  Janttan/i  1820. 

*  Vau^hanj  Seijt.,  in  support  of  the  plea,  uiged,  that  the  intention  of  tma 
the  parties,  as  it  might  be  inferred  from  the  stipulation  in  question  ^ 
having  been  required  and  given  on  the  dissolution  of  a  partnership,  was,  that 
the  defendant  should  be  protected,  not  only  against  just  debts,  incurred  by  the 
plaintiff  on  the  partnership  account,  but  against  all  demands  of  whatever  kind 
on  that  account.  That  it  was  peculiarly  within  the  plaintiff's  knovdedge, 
whether  or  no  such  a  demand  was  in  respect  of  a  just  debt,  and  if  it  was  not, 
he  mi^ht  reply  the  fact;  while,  if  the  defendant  were,  at  his  own  peril,  to  contest 
an  action  for  an  unjust  demand,  he  would  fall  into  ihe  very  inconvenience,  to 
protect  him  from  which  was  the  express  object  of  his  stipulation. 

But  the  Court  held,  that  the  plea  was  clearly  bad,  and  gave 

Judgment  for  the  plaintiff. 


WHITE  V.  ROYAL  EXCHANGE  Assurance. 

Held,  that  where  the  plaintiff's  attomef  was  indebted  to  the  plaintiff  in  a  sam  greater  than  die 

;   attomef 's  costs  in  the  cause,  the  agent  (to  whom  the  plaintiff 'a  attoraef  was  indebted  on 

a  general  acooant  in  a  sum  greater  than  the  amount  of  the  attomef 's  costs)  oould  not,  m 

against  the  plsintiff,  retain  out  of  the  sum  recovered  by  the  plaintiff  more  than  the  charge  iat 

agency  in  that  particular  cause. 

Lens,  Serjt,  upon  an  affidavit  that  the  plaintiff's  attorney  was  indebted  on 
bond  to  the  plaintiff  in  a  sum  greater  than  the  amount  of  the  attorney's  taxed 
costs  in  this  action,  moved  that  the  damages  and  costs  in  this  action  should  be 
paid  over  to  the  plaintiff's  executon,  or  their  attorney,  the  plaintiff  being  dead. 
It  appeared  that  the  plaintiff's  attorney  was  also  indebted  upon  a  general 
account  to  his  agent,  to  an  amount  greater  than  the  sum  which  would  have  been 
payable  to  the  ^plaintiff's  attorney  as  his  costs  in  this  cause,  and  that  the  rMj 
agent  therefore  insisted  on  retaining,  out  of  the  sum  payable  to  the  plain-  ^ 
tiff  from  the  defendants,  not  merely  his  charge  for  agency  in  the  particidar 
cause,  but  a  sum  equivalent  to  what  would  have  been  the  attorney's  costs. 
Lmt  insisted  that  the  agent  had  no  lien  as  against  the  plaintiff,  except  for  his 
agency  in  the  particular  cause. 

Peake^  Seijt.,  on  the  part  of  the  agent,  showed  cause  in  tlie  first  instance, 
and  cited  Hullock  on  Costs,  520.  2d  edition,  and  Bray  v.  Htne,  6  Price,  803> 
-MNitending,  that  the  agent  was  entitled  to  his  genenal  Tien  against  the  attorney 
^o  tlfe  amount  of  what  would  have  been  the  attorney's  eosts,  beeanse  he  eoold 
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know  nothing  of  the  smngcments  between  the  plaintiff  and  his  attorney,  but 
must  have  supposed  the  business  between  them  Would  be  carried  on  in  the 
usual  way. 

But  the  Court  made  the  rale  absolute,  on  the  phiintiff's  paying  for  the 
agency  in  this  particular  cause;  Riehardtanj  J.,  observing,  that  if  the  plaintiff 
had  applied  at  once  to  the  agent  to  deliver  up  papers,  the  agent,  as  against  the 
plaintiff,  could  not  retain  them  after  receiving  the  amount  of  his  agency  on 
those  papers. 

Rule  absolute. 


•2t}  FRICKER  Demandantt  FAIRBANK  Tenant*  BISHOP  Vouchee. 

Beoorery  if  loftd  amended  by  inserting  wuadtm  and  pagtun. 

This  was  a  recovery  of  40  acres  of  land ;  but  the  nature  of  the  land  not 
having  been  specified,  either  in  the  recovery  or  the  deed  to  lead  the  uses, 

7%«  Cotirtf  on  a  motion  by  Bo9anquei^  Serjt.,  and  on  an  affidavit  by  die 
vouchee,  that  the  land  consisted  of  meadow  and  pasture,  amended  the  recovery 
by  inserting  the  words  40  acres  of  meadow  and  40  acres  of  paeture  land. 


COX  Demandant,  INGE  Tenant,  GILL  Vouchee. 

Recovery.    Amendment  of  prwc^ 

Tiis  name  of  the  vouchee  having,  by  mistake,  been  inserted  in  the  pneeipe 
of  this  recovery  instead  of  the  name  of  the  tenant,  the  court,  on  the  motion  ol 
'Vaughant  Serjt.,  amended  the  prcedpCf  by  substituting  the  name  of  the  tenant 
for  that  of  the  vouchee. 

Vaughan  cited  Jamee  demandant,  ffUUame  tenant,  James  vouchee,  1  B 
Moore.  130. 


•23]  «BTNNER  v.  RUSSELL. 

Averment  in  a  deelarmtion  on  a  bill  of  exchange,  that  "  afierwarde,  and  when  the  bill  became 
doe,  acoording  to  the  tenor  and  effect  thereof,  to  wit.  on  the  31et  of  Jlforol,  1822,  it  was  fai 
doe  manner^  according  to  the  imge  and  custom  of  merchantSt  preiented  for  payment :" 
Held,  tofficient,  on  a  epedai  demurrer,  aadgning  for  cause  that  the  said  31st  of  3iardk  was 
a  Sunday. 

Assumpsit  on  a  bill  of  exchange.  The  declaration,  afler  statins  the  delivery 
of  the  bttl  to  the  plaintiff,  averred  that,  *«  afterwards,  and  when  the  said  bill  of 
exchange  became  due,  and  payable  according  to  the  tenor  and  effect  thereof,  to 
wit,  on  the  31st  day  of  March^  in  the  year  1822,  to  wit,  at  London^  dl&e.,  the 
Mid  bill  of  exchange  was,  in  due  manner,  and  according  to  the  usage  and  cus- 
tom of  merchants,  presented  and  shown"  for  payment 
'  Special  demurrer,  and  cause  assigned,  that  the  dlst  of  Marchj  1822,  in  the 
declaration  mentioned,  and  specified  to  have  been  the  day  on  which'  the 
•opposed  bill  was  presented  for  payment,  was  a  Sundav^  and  therefore  the  biU 
ooAi  not  to  have  been  presented  for  payment  on  mat  day,  but  on  the  day 
befoie.    Joinder. 
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Lauf€$t  Serjtt  for  the  defendant,  msisted  tkal  such  an  aTtooiiii  eonUi  noiba 
jHgmportad  on  special  denuiner. 

But  the  Court  held,  that  even  on  special  demurrer,  the  day  was  immitariali 
being  apecified  under  a  to  tritf  and,  in  an  nverraent,  that  the  hill  waa  presented 
when  it  becane  dne  and  payable^ 

Judpnent  fer  the  plaintiiL 


eDoe  deni.  TENNYSON  9.  Loid  YARBOROUOH.  [^4 

^aste  bod  balonging  to  a  vicarage,  which  land  had  remained  unencloaed  and  naeleii  from  the 
inabiliiy  td  the  vican  to  incuf  the  ezpenae  of  eneloattra,  waa  let  (have  oBMr  haea  lanea 
before,)  bf  the  incambent  (with  the  confirmation  of  patron  and  ordinarjr,)  to  C.  A.  P,  for 
thvM  livea ;  C,  A,F.  oodertaking  lo  reclaim  the  land,  and  to  pa^  a  rack  rent  which  wai  the 
moat  that  cooM  be  obtained :  Held,  that  thia  leaae  waa  not  binding  on  the  incombeati'f 


Tbw  was  an  aedon  of  ejectment,  bronght  to  recover  about  an  acre  of  ]aa4 
eiluate  In  the  parish  of  brtat  Grtma^,  in  the  county  of  Zmcofti,  called 
the  OU  Clmarchyafd,  11ie  demise  was  bid  on  the  19th  of  Oetobtff 
1815.  At  the  trial,  at  the  ^ring  assiies  for  LmcolnelUre^  1828,  a  TSfdiet 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
following  case: 

At  the  time  of  the  demise  mentioned  in  the  declaration,  the  lessor  of  the 
plaintiff  had  been  duly  presented,  instituted,  and  inducted  into  the  vicarage  of  the 
pariah  and  parish  church  of  Oreat  GrxtMby^  and  was  then  the  lawful  riev 
thereof.  The  land  in  question  is  part  of  the  possessions  of  the  vicarage,  and  it 
was  not  proved  to  have  been  letten  before  the  execution  of  the  lease  hereinaAer 
mentionod,  but  lay  in  the  state  described  in  the  said  lease,  which  lease,  made 
on  the  8d  day  of  February^  1776,  between  the  Rev.  X.  HaUenby^  then  fioir 
of  the  parish  church  of  GrUntby,  clerk  of  the  first  part;  C,  A.  Pdham%  Esq.* 
of  the  second  part,  and  John  Lawrence  and  J¥Uliam  Ideter^  of  the  thin!  ^ar^ 
(after  ataling  that  part  of  the  possession  of  the  vicarage,  consisting  of  one  pieee 
or  parcel  of  land,  containing  by  estimation  one  acre,  lying  in  Grimdyt  had  not 
been  fenced  in  the  memory  of  man,  and  that,  therefore,  it  had  been  ofvery  litde 
benefit  to  any  of  the  vicars  of  Grimabyi;  that  fences  could  not  be  made  neir 
but  at  a  great  expense,  which  the  vicars  could  not  defray,  so  that  the  land  hy 
open  to  the  common,  and  many  people  laid  their  rubbish,  dung,  furze,  and  foa 
thereon,  without  having  leave  of  L*  Haldenby  for  so  doing,  and  that  C,  d* 
Pdham  had  agreed  wiUi  ^Z.  Haldenby^  in  consideration  of  the  grant  and  j-mk 
demise  in  thoae  preaenta  contained,  at  his  own  expense,  substantially  to  ^ 
Ibnee  and  inclose  the  said  piece  of  ground  on  every  side,  insomuch  as  there 
would  thereby  be  an  improvement  Siereof,  to  the  benefit  and  advantage  of 
L,  Haldenby  and  his  successors,) — witnessed,  that  Z.  Haldenby^  for  and  in 
consideration  of  the  rent,  covenants,  and  agreements  therein  specified,  and  for 
divers  other  good  canses  and  eonsiderations  him  thereunto  moving,  had  demised, 
frantod,  and  to  iarm  letten,  unto  C  A*  Pdham^  his  heirs  and  assigns^  all  that 
die  said  piece  of  ground,  ^.  to  have  and  to  hold  unto  the  said  C  A.  Pdkamt 
his  heirs  and  asmis,  from  the  making  of  the  said  indenture,  for  and  durix^;  tbt 
natnual  livee  of  V.  A,  Pelham  and  two  other  persons  therein  mentioned,  yidd" 
ing  and  paying  therefor,  yearly,  during  the  said  term,  unto  L,  HaUmby  and  hii 
weoessonh  vicars  of  Ortmafiy ,  die  annual  rent  of  one  pound,  free  from  all  deihie- 
liona  and  abatements  whatsoever,  being  the  moat  rent  that  the  premises  eepid 
halelfbr;  aadthatif  it  ahonld  happen  that  the  said  yearly  rent  should  be  briiiad 
Of  «npni4  in  P^rt  or  in  the  whole,  by  the  apace  of  forty  daya  next  after  eilhsff 
of  the  days  of  payment  thereby  appointed,  the  aame  being  lawftdly  dftmamMi 
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Chen,  or  at  any  time  after,  it  should  he  lawful  to  and  for  Z.  Hddenby  and  his 
successors,  vicars  of  Chimsoy^  into  the  said  premises  thereby  demised  to  re-enter, 
and  theeame  to  have  again,  repossess,  and  enjoy,  as  in  their  former  estate.  And 
C  ^.  PMam^  for  himself,  his  heirs,  executors,  administrators,  and  assigns,  did 
covenant,  to  and  with  Z^  Haldenby^  and  his  successors,  vicars  of  Grinuby,  that 
he  the  said  C,  A,  Pelham^  his  heirs,  executors,  administrators,  or  assigns, 
^tfi  sliould,  on  or  before  the  2d  day  of  February^  then  next  ensuing,  *fenc<> 
^  and  inclose  the  said  piece  of  ground  on  every  side,  at  his  or  their  own 
proper  costs  and  charges,  and  should  afterwards,  during  the  said  term,  repair 
the  fences  so  made  with  all  manner  of  needful  reparations,  as  oflen  as  need 
should  require,  and  at  the  determination  of  the  said  term,  the  same,  well  and 
sufficiendy  repaired,  would  yield  up  to  L,  Haldenby  or  his  successors,  vicars 
of  Onm$by;  and  also,  that  C.  Jl,  Pdhmn^  his  heirs,  &c.  should,  during  the 
said  term,  mscharge  all  taxes,  assessments,  and  other  payments  whatsoever  that 
should  be  chaiged  on  the  said  piece  or  parcel  of  ground,  or  on  L,  Htddmby^  for 
or  in  respect  thereof.  Lawrenct  and  Lister  were  appointed  attorneys  by 
Haldaiby  for  the  purpose  of  making  livery  of  seisin. 

The  lease  was  executed  by  L*  Haldenby^  who  was,  as  described  in  the 
lease,  vicar  of  Grimsby.  A  memorandum  of  livery  of  seisin  was  indorsed  on 
the  lease. 

There  was  annexed  to  one  comer  of  the  lease  a  separate  deed,  purporting  to 
be  the  confirmation  of  the  same  lease  by  Thomas  Lord  Mtddlttan^  patron  of 
(be  vicarage  of  Grimaby.  It  did  not  appear  otherwise  than  by  the  said  deed 
of  confirmation  that  7%omiKS  Lord  Middieton  was  such  patron. 

There  was  also  annexed  to  another  comer  of  the  lease  another  deed,  purport- 
jng  to  be  the  confirmation  of  the  lease  by  the  ordinary,  to  which  was  affixed 
the  episcopal  seal  of  John  Bishop  of  Lincoin* 

C.  A,  Pdham  is  since  Charles  Lord  Varborougk,  the  defendant,  and  he  had 
been  in  the  possession  of  the  lands  in  question,  either  by  himself  or  his  under- 
tenants, ever  since  the  making  of  the  said  lease. 

When  L,  Haidenby  died,  he  was  succeeded  in  the  vicarage  by  the  Rev. 
/•  Sioekdaie^  who  died  in  April,  18 12^  and  he  was  succeeded  by  the  lessor  of 
the  plaindfiT. 

M<^-|      *The  quesdon  was,  whether  the  said  lease  and  confirmations  were 
-^  binding  upon  the  lessor  of  the  plaintiff,  who  was,  at  the  time  of  action, 
incumbent  of  the  said  vicarage. 

If  not,  the  verdict  was  to  stand  for  the  lessor  of  the  plaintiflf;  but  if  binding, 
(hen  a  verdict  was  to  be  entered  for  the  defendant 

The  OffurU  stopping  Lawes^  Serjt,  who  was  to  have  argued  for  the  lessor 
of  the  plaintiff,  called  on  Huliock,  Serjt,  who  was  for  the  defendant,  to  support 
the  lease,  and  inquired  how  he  could  reconcile  such  a  letting  of  lands  which 
had  never  been  letten  before,  with  the  words  of  the  statute  13  Eliz,  e,  10.  s.  3, 
(hat  all  leases  by  any  vicar,  *^  other  than  for  the  term  of  one-and-twenty  years 
or  three  lives,"-— *•  whereupon  the  accustomed  yearly  rent  or  more  shall  be 
reserved,'* — ^ehall  be  utterly  void ;"  or  distinguish  this  case  Orom  The  Bishop 
of  Herrfordv.  Scorty^  Cro,  JSliz.  874. 

ikdioek,  Seijt  iTie  object  of  this  statote,  as  well  as  of  32  H.  8.  c.  28.  s.  2, 
was  to  prevent  cleifymen  from  injuring  their  successors  by  granting  long  leases 
and  taking  fines  on  low  rents  of  their  own  imposing;  the  meaning,  therefore, 
of  the  cknse  in  question  must  be,  that  the  accustomed  rent  should  be  taken 
where  any  rent  has  existed  before ;  and  where  not,  the  best  rent  that  can  be 
gotten.  The  intention  of  the  legislature  was,  to  secure  the  best  rent  for  eccle^ 
siastacal  property,  which  intention  has  been  completely  effected  in  the  present 
instance;  and  there  are  numerous  cases  where  clauses  m  deeds,  that  lands  shall 
•ogi  be  let  for  the  accustomed  yearly  rent  or  more,  have  been  constraed  ^accord- 
-l  ing  to  the  intention  of  the  parties.  GoodHik  dan,  Clargee  ▼•  Ikmuean 
DougL66^ 

Vol.  vm.— 49.  2  K 
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Sed  per  Curiam.  In  order  to  meet  the  expression  in  ihe  statate,  *^  Where- 
upon the  accustomed  yearly  rent  or  more  sliali  be  reserved,'*  there  must  have 
been  some  rent  reserved  before.  Our  decision  must  proceed  on  the  statutes 
taken  together ;  and,  considering  them,  it  is  clear  that  the  demise,  in  order  to  be 
valid,  must  be  of  lands  which  have  been  demised  before. 


Doe  dem.  BLI6H  v.  COLMAN. 

Power  in  a  will,  to  let  faeh  partof  the  testator**  premiaes  as  had  been  osaaUjrgframed,  or  demited, 
and  were  then  in  lease  for  any  term  of  years,  determinable  on  lives,  to  any  penont  fortbe 
Uke  terms,  and  in  like  manner,  and  under  the  like  rents,  services,  and  conditbns,  as  the  aame 
had  been  usually  granted ;  and  the  residue  of  the  same  premises  unto  any  person  for  any  term 
of  years  not  ezceMing  31  years  in  possession,  at  the  beat  rent  that  eoold  be  reasonably  gotten 
for  the  anme ;  So  aa  uiat  no  auch  oeinise  or  lease  should  be  made  diapuniabable  of  waste,  nor 
without  a  condition  of  re-entry  or  non-payment  of  the  rent  or  services  thereby  reserved,  tnd 
so  as  each  lessee  should  execute  a  counterpart  of  his  lease :  Heki,  that  a  lease  made  under 
thia  power,  of  lands,  which  were  in  leaae  at  the  time  of  the  creation  of  the  power,  the  ■scood 
leaae  accurately  following  the  terms  of  the  former  leaae  of  the  same  land*  was  well  exeeated 
under  this  power,  though  the  second  lease  did  not  contain  a  dauae  of  re-entry  on  noa-pty- 
ment  of  40t.  reaerved  in  lieu  of  a  heriot ;  the  first  lease  containing  no  clauae  of  re-entry  on 
non-payment  of  a  Uke  reaenratkiD. 

This  was  an  action  of  ejectment,  for  a  messuage  and  land  in  Cornwall.  At 
^e  trial,  before.  Bestf  J.,  at  the  Bodmin  Summer  assizes,  1821,  the  learned 
judge  directed  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiffs  to  move  to 
set  aside  the  same,  and  to  enter  a  verdict  for  the  plaintiff*.  A  rule  nUi  having 
been  obtained  for  that  purpose,  the  Court  of  Common  Pleas  desired  the  facts 
might  be  stated  in  a  special  case. 

*ff.  PenmngtOHj  being  seised  in  fee-simple  of  the  premises  in  ques-  ^,29 
tion,  by  his  ladt  will  and  testament,  dated  the  23d  day  of  Mcy^  1783,  ^ 
and  duly  executed  and  attested  so  as  to  pass  real  estates,  devisal  the  premises 
in  question  to  trustees  in  fee,  in  trust  for  his  sister,  S.  Hotken^  widow,  and  her 
assigns,  for  life;  remainder,  upon  trust,  for  his  niece,  Nancy  Cfilbertt  the  wife 
of  ^.  B.  OUbtrU  for  life,  with  remainder  over;  and  the  testator,  by  his  will, 

Provided  and  declared,  that  it  should  be  lawful  for  his  said  sister,  ^.  Hosken,  and 
is  said  niece,  iV.  Gilbert,  respectively,  during  their  respective  lives,  and  when 
they  respectively  should  be  in  the  actual  poesession  of  the  said  premises,  by 
indenture  or  indentures  under  their  respective  hands,  to  demise  and  lease  the 
same  premises  in  manner  following,  viz.  such  parts  of  the  said  premises  as  had 
been  usually  granted  or  demised,  and  were  then  in  lease  for  any  term  of  years 
determinable  upon  lives,  to  any  persous,  for  the  like  terms,  and  in  tike  manner, 
and  under  the  like  rents,  services,  and  conditions  as  the  same  had  been  usually 
granted ;  and  the  residue  of  the  same  premises  unto  any  persons  for  any  temi 
of  years  not  exceeding  twenty-one  years,  in  possession,  at  the  best  and  most 
improved  rent  that  could  be  reasonably  gotten  for  the  same,  so  as  that  no  such 
demise  or  lease  should  be  made  dispunishable  of  waste,  nor  without  a  eonditiori 
of  re-entry  on  non-payment  of  the  rent  or  services  thereby  reserved,  and  so  as 
each  lessee  should  execute  a  counterpart  of  his  or  her  lease* 

The  testator  died,  after  making  and  publishii^  his  said  will,  without  alleriag 
or  revoking  the  same ;  the  said  S.  Hoeken  died  soon  after  Ihe  testator,  and 
before  the  25th  day  of  November ,  1815. 

fV.  B.  Gilbert^  and  Nancy  his  wife,  on  the  death  of  S.  HoAen,  entered 
upon  and  became  possessed  of  the  estate  and  interest  devised  as  aforesaid  to  the 
said  Nancy,  *as  in  the  right  of  the  said  Nancy;  and  on  the  25th  r«30 
day  of  November,  1815,  on  the  expiration  of  a  former  lease  of  the  same  *- 
premises,  bearing  date  December  24,  1750,  demised  the  premisee  in  question, 
by  indenture,  to  the  defendant.     By  the  lease  of  1750,  the  premieae  were,  for 
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a  sum  paid  in  hand,  a  yearly  rent  of  16a.  8{/.,  and  a  sum  of  40a.  for  a  heriot  or 
fiurliffe  on  the  death  of  each  of  the  cea/ta  que  viu  demised  to  Z.  T.  for  99 
yeam,  if  27.  71,  A.  7\,  and  J.  71,  or  either  of  them,  should  so  long  live,  with  a 
covenant  firom  Z.  71  to  keep  the  premises  in  repair;  and  a  proviso,  that  if  the 
yeariy  rent  of  16a.  8J.  should  be  in  arrear,  one  month  aAer  the  day  of  payment, 
and,  being  lawfully  demanded,  should  not  be  paid,  and  there  should  be  no 
sufficient  distress  on  the  premises,  the  lessor  might  re-enter.  Warranty  from 
the  lessor  for  quiet  enjoyment. 

With  the  exception  of  the  names  of  the  parties  and  mtui  que  vtea,  and  the 
amount  of  the  sum  paid  in  hand,  the  lease  of  1815  was  the  same  as  the  lease 
of  1750,  neither  of  them  containing  any  clause  of  re-entry  for  non-payment  of 
the  heriot  service. 

The  said  Nancy  OUbert  died  Ihe  8th  day  of  Jipril^  1818,  without  issue 
sunriring  her.     The  premises  in  question  were  aflerwaids  duly  conveyed  irom 
the  persons  entided  in  remainder,  under  the  will  of  the  said  TF.  Pennington 
to  the  lessor  of  the  plaintiff. 

The  question  for  the  opinion  of  the  court  was,  whether  the  lease  made  by 
IFl  X.  Gilbert  and  Nancu^  his  wife,  to  the  defendant,  dated  November  25, 
1815,  was  or  was  not  conlormable  to  the  leasing  power  contained  in  the  will 
of  the  said  W,  Pennington^ 

If  the  court  should  l^  of  opinion  that  the  said  lease  was  so  conformable,  then 
the  nonsuit  was  to  stand ;  if  not,  then  the  nonsuit  was  to  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff. 

^^.-^  *PeUt  Seijt,  for  the  lessor  of  the  plaintiff.  The  devisor  has  granted  a 
^  power  to  the  devisees  to  demise  land,  which  he  describes  in  two  classes, 
viz.  fint,  land  then  in  lease  for  terms  of  years,  determinable  on  lives ;  secondly, 
the  residue  of  the  premises ;  specifying  the  terms  under  which  each  class  shall 
be  disposed  of;  and  then  adding,  that  no  9uch  demise  shall  be  made  without  a 
condition  of  re-entry  or  non-payment  of  rent  or  services.  Now  the  word 
demise,  or  any  equivalent  for  it,  does  not  recur  between  the  expression  to 
demise  the  eamepremieee  in  manner  following  (which  precedes  the  specifics^ 
tion  of  the  two  classes  of  land)  and  the  word  aticA,  which  immediately  follows 
the  specification  of  the  two  classes  and  of  the  terms  under  which  each  shall  be 
disposed  of,  so  that  the  word  ntch  necessarily  refers  to  demises  of  both  the 
classes  of  land,  and  the  conditions  which  follow  that  word  are  equally  imposed 
on  demises  of  each.  If  the  devisor  had  intended  to  confine  those  conditions  to 
demises  of  the  second  class  of  land,  he  would  have  added,  aAer  the  word  aticA, 
the  word  loMt'-mtntioned,  Besides,  there  was  as  much  resson  why  he  should 
desire  the  redress  of  re-entry  for  the  non-reddition  of  services  on  the  first  class 
as  on  the  second  class  of  leases.  If  this  construction  of  the  power  contained  in 
the  will  be  correct,  the  lease  of  1815  is  void,  not  being  conformable  to  that 
clause  of  the  power  which  requires  a  re-entry  for  non-payment  of  4Qa.  in  lieu 
of  8  heriot. 

X^na,  Serjt.,  for  the  defendant  The  word  eueh  cannot,  m  grammatical  or 
1ml  oonstractiont  be  thrown  back  to  apply  to  leases  of  the  first  class  of  land. 
'I^e  devisor,  by  describing  die  land  in  two  classes,  and  specifying,  before  he 
comes  to  the  second  class,  the  terms  on  which  the  first  class  shall  he  demised, 
has  pointed  out  all  that  he  wished  in  r^^ard  to  that  class :  he  has  said,  in  effect, 
^  ^,  M  The  first  class  is  slready  in  lease,  on  terms  *  with  which  I  am  acquainted 
-I  and  satisfied;  and,  therefore,  I  wish  those  terms  to  be  observed  in  fiiture. 
But  with  respect  to  the  second  class,  not  now  in  lease,  as  there  is  no  precedent 
of  mine  which  the  devisees  can  follow,  I  specify  the  terms  in  detail.*'  Further, 
if  the  terms  so  detailed  for  the  second  class  were  inserted  in  a  lease  for  the 
first  class,  the  first  class  would  not  (as  the  devisor  desires)  be  demised  for  the 
like  terms,  m  like  manner,  and  under  the  like  rents,  services,  and  conditions,  as 
the  same  had  been  usually  granted,  there  being  in  the  lease  of  1750  no  clause 
of  re-entry  for  non-payment  of  the  40a.  in  lieu  of  a  heriot. 
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PtU  was  heard  in  reply. 

Dallas,  C.  J.  It  has  been  agreed,  by  (he  counsel  on  both  sides,  diat  this  is 
a  mere  question  of  construction,  not  to  be  fforemed  by  any  other  case,  and, 
therefore,  not  touching  the  decision  of  any  other  case ;  and  with  respect  to  this 
construction,  I  feel  no  difficulty  in  deciding,  that  the  word  ttfdk,  employed  in 
the  will,  must  be  confined  to  the  latter  class  of  leases,  and  cannot  be  thrown 
back  to  the  class  first  described.  The  thing  to  be  looked  to  is  the  ezpressioa 
of  the  testator  in  the  will,  and  he  there  distinguishes  two  sorts  of  property,  that 
which  has  been  usually  let  for  any  term  of  years  determinable  upon  lives,  (and 
with  the  mode  of  letting  which  he  appears  to  have  been  satisfied,)  and  that 
which  he  has  directed  to  be  let  in  a  diflTerent  way  in  future.  The  words  of  the 
power  authorise  the  devisees  "  to  demise,  in  the  manner  following,  such  parts 
of  the  premises  as  had  been  usually  granted  or  demised  ;**  .referring,  therefore, 
expressly  to  lands  which  had  been  usually  demised,  and  fixing  them  still  further 
by  the  words  *«or  were  then  in  lease."  If  the  testator  had  intended  that  any 
alteration  should  be  made  in  the  leases  of  such  lands,  he  *would  have  p^^o 
described  the  nature  of  such  alterations ;  but  instead  of  this,  he  says,  they  ^ 
shall  be  let  in  like  manner  and  for  the  like  terms  as  they  were  let  before:  and 
the  lease  of  1815  does  follow,  in  every  particular,  the  lease  of  1750.  Why 
then  should  the  word  mch  be  tlirown  back  to  gorem  the  leases  of  the  class  of 
lands  first  described,  when  there  is  a  subsequent  class  to  which  it  immediately 
applies?  In  grammatical  construction,  it  ought  not  to  be  so  thrown  back; 
ought  it  in  reason?  I  think  it  ought  not;  the  testator  having  described  the  first 
class  of  lands  already  in  lease,  and  having  provided  that  the  future  leases  of 
those  lands  shall  be  of  the  same  description  as  the  leases  then  in  existence,  goes 
on  to  give  directions  for  leases  of  the  residue  of  the  premises,  requiring  that 
such  leases  shall  be  framed  after  a  particular  form,  which  dififers  from  that  of 
which  he  had  before  spoken,  and  could  not  be  applied  to  the  first  dass  of  land, 
consistendy  with  the  testator's  directions,  that  that  class  should  be  let  on  the 
same  terms  as  it  had  been  letten  before. 

Park,  J.  Two  distinct  subjectpmatters  are  included  in  this  devise  and 
power.  The  testator  states  that  he  has  land  of  two  descriptions;  first,  land 
which  had  been  usually  let,  and  was  then  in  lease ;  and,  secondly,  the  residue 
of  his  property:  he  then  proceeds  to  direct  that  the  first  shall  be  let  for  the  like 
terms,  in  like  manner,  and  under  the  like  rents,  services,  and  conditions,  as  the 
same  had  been  usually  granted ;  and  the  residue,  (which  he  treats  as  a  distinct 
subject-matter)  according  to  the  special  directions  there  set  forth. 

BvRHOuoH,  J.     I  have  no  doubt  as  to  the  meaning  of  this  power;  the  wonls 
at  the  conclusion  of  the  first  branch  of  the  power,  (tHat  the  lands  therein  de- 
scribed shall  be  let  for  the  like  terms  and  in  like  manaer  as  the  *same  p,A^ 
had  been  usually  granted)  are  so  emphatic  as  to  render  the  testator's  ^ 
intention  perfecdy  clear. 

Richardson,  J.  The  objection  to  the  lease  of  1815  is,  that  it  does  not  con- 
tain any  power  of  re-entry  for  the  non-pa3rment  of  40«.  in  lieu  of  a  heriot,  which 
it  is  contended  it  ought  to  have  contained,  on  the  ground  that  the  word  weh^  in 
the  will,  applies  to  teases  of  both  descriptions  of  the  land  devised.  In  am  of 
opinion  that  the  word  such  applies  only  to  leases  of  the  land  last  described;  for, 
if  a  power  of  re-entry  for  non-payment  of  the  40«.,  in  lieu  of  a  heriot,  had  been 
inserted  in  leases  of  the  land  first  described,  that  land  would  not,  in  such 
case,  be  let,  as  the  testator  requires  it  should  be,  for  the  like  terms,  in  like 
manner,  and  under  the  like  rents,  services,  and  conditions,  as  it  had  been 
usually  granted. 

Judgment  of  nonsuit 
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8TREETER  v.  HORLOCR. 


Where  an  order  is  gi^en,  previously  to  the  deliverv  of  goods  to  a  bailee,  to  deal  with  them, 
when  delivered,  in  •  partieular  manner,  to  which  be  assents,  and  afterwards  the  goods  are 
deiivcfed  to  bim,  e  duty  arisee  on  his  part,  on  the  receipt  of  the  goods,  to  deal  with  them  accord- 
ing to  the  order  previously  given  and  assented  to ;  and  the  law  infers  an  implied  promise  by 
bim  to  perform  such  duty :  Held,  therefore,  that  an  allegation,  "that  in  consideration,  plain- 
tiff, at  tne  request  of  defendant,  had  caused  ro  be  shipped  on  board  of  the  defendant's  vessel 
a  qaantiiv  of  wheat,  to  be  carried  safely  to  W,  T.,  tor  freight  to  be  therefor  paid,  defendant 
undertook  to  carry  safely,**— was  supported  bv  evidence  of  the  defendants  having  admitted 
an  undertaking  to  carry,  though  it  appeared  that  all  the  wheat  was  not  put  on  board  till  the 
day  after  such  admission. 

A  TBRDicT  having,  been  found  for  the  plaindflT  in  this  cause,  at  the  last  Essex 
assizes  before  Wood^  B., 

OnshWf  Seijt»  in  Easter  term,  obtained  a  rale  nisi  for  setting  aside  such 
«^-|  verdict  and  entering  a  nonsuit,  on  *the  ground  of  a  discrepancy  between 

•^  the  contract  set  forth  in  the  declaration  and  the  evidence  adduced  in 
support  of  it. 

Tbddy,  Serjt  having  been  heard  against  the  rule,  and  Onslow  for  it,  the  fol- 
lowing judgment  was  now  delivered,  which  includes  all  the  facts  essential  to  the 
decision  of  the  court. 

Paek,  J.  This  was  an  action  of  asstmmsit  brought  against  a  carrier  for  not 
delivering  goods  according  to  contract  Tne  question  for  the  decision  of  the 
court  is,  whether  the  evitfence  adduced  at  the  trial  is  sufficient  to  support  the 
third  count  of  the  declaration. 

This  count,  after  stating  that  the  defendant  was  a  carrier  of  goods  in  a  certain 
vessel,  proceeding  from  uie  parish  of  Si.  Lawrence  in  Essex  to  divers  other 
places  for  fireight  and  reward,  proceeds  to  allege,  that  heretofore,  to  wit,  on  the 
15th  day  of  September^  1821,  at  the  parish  aforesaid,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  had  caused  to  be 
shipped  in  and  on  boanl  of  the  defendant's  vessel  a  large  quantity  of  wheat  of  great 
value,  to  be  carried  and  conveyed  therein  by  the  defendant  from  the  parish  afore- 
said to  fVest  Tkurrock  mill,  on  or  before  Mwiday  then  next,  at  ana  for  reason- 
able freight  and  reward,  to  be  paid  to  the  defendant  in  that  behalf,  the  defendant 
tuidertook  that  he  would  safely  carry  the  said  wheat  from  the  parish  aforesaid  to 
West  Thurrock  mill  aforesaid,  and  there  deliver  the  same  for  the  plaintiff,  on 
Monday  the  17th  day  of  September^  in  the  year  aforesaid. 

At  the  trial  it  appeared,  that  on  Friday  Uie  14th  of  September^  another 
person  applied  to  the  defendant  to  carry  certain  goods  for  him  on  the  ensuing 
*361  '^^'^^^v  "v^^ich  the  defendant  declined,  saying,  '^he  had  ^engaged  to 
^  deliver  60  quarters  of  wheat  for  the  plaintiff  on  the  Monday^  at  West 
TTturroek  mill.**  Another  witness  proved,  that  he  carted  the  plainuff*s  wheat 
to  the  defendant's  baige,  lying  at  St,  Lawrence^  and  gave  the  defendant's  son  a 
note,  and  told  him  to  (feliver  the  wheat  at  West  TViurroek  mill  on  the  Monday; 
and  that  all  the  wheat  was  delivered  to  the  defendant  before  nine  o'clock  on  the 
Saturday  morning.  It  did  not  distinctly  appear  at  what  particular  period  of 
the  transaction  it  was  that  this  witness  gave  the  order  to  deliver  the  wheat  at 
West  T^kurrock  mill  on  the  Monday;  but  probably  it  was  given  before  the 
whole  of  the  wheat  had  been  shipped  on  boaid  the  vessel. 

On  this  evidence,  the  objection  made  on  the  part  of  the  defendant  was,  that 
the  thiid  count  states  a  promise  made  upon  a  past  consideration,  viz.  in  consider- 
ation that  the  plaintiff  had  caused  to  be  shipped,  &c.;  whereas  it  appears  by 
the  evidenoe,  thai  the  defendant  had  entered  into  an  engagement  to  deliver  the 
plaintiff's  wheat  at  West  Thurrock  mill,  before  the  wheat,  or  at  least  before 
tlie  whole  of  the  wheat,  had  been  actually  shipped;  and  therefore  it  was  argued, 
that  the  count  ought  to  have  stated  the  consideration  for  the  promise,  in  an 
executory  form,  viz.  that  the  plaintiff  would  cause  to  be  shipped,  &c. 
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But  we  are  of  opinion,  that  the  count  may  be  supported  in  its  present  form; 
and  that,  whenever,  as  in  this  case,  an  order  is  given  previously  to  the  delivery 
of  goods  to  a  carrier  or  other  bailee,  to  deal  with  them,  when  delivered,  in  a  par- 
ticular manner,  to  which  he  assents,  and  afterwards  the  goods  are  delivered  to 
him  accordingly,  a  duty  arises  on  his  part,  upon  the  receipt  by  him  of  goods,  to 
deal  with  them  according  to  the  order  previously  given  and  assented  to;  and 
tlie  law  infers  an  implied  promise  by  him  to  perform  such  duty.  In  the  present 
case,  the  promise  might  have  *been  stated  as  m  promise  by  the  defendant,  r-^^ 
**  to  do  his  duty  in  that  behalf,"  which  would  only  have  been  a  more  con-  ^ 
cise  mode  of  stating  that  which  is  in  effect  stated  in  this  count* 

Many  instances  might  be  put  in  which  the  language  of  pleading  in  cases  of 
contract  is  founded  on  this  principle.  Whenever  the  duty  of  me  defendant, 
arising  upon  the  execution  of  the  consideration,  is  simply  to  pay  money,  the 
usual  and  safest  mode  of  pleading  is  to  declare  in  indebiiatU  astumpsUf  as  in 
the  cases  of  goods  sold,  work  and  labor  done,  and  other  cases.  In  Clarke  v. 
Crtay  and  Other$f  6  JEoMtf  560,  it  is  observed  by  Lord  EUenborough^  that 
there  is  a  great  variety  of  agreements  not  under  seal  containing  detailed  pro- 
visions regulating  prices  of  labor,  rates  of  hire,  times  and  manner  of  performance, 
&c.,  which  are  every  day  declared  upon  in  the  general  form  of  a  count  for 
work  and  labor;  and  his  lordship  instances  contracts  of  affrei^tment  in  the 
nature  of  charter-parties,  builders'  contracts,  and  the  like.  This  mode  of 
declaring  shows,  that  the  established  course  is  to  charge  the  defendant,  not  upon 
the  original  contract  entered  into  by  him  at  the  time  of  signing  the  agreement, 
but  upon  the  implied  promise  resulting  from  the  execution  of  the  consideration 
in  his  favor.  So  in  actions  brought  by  the  payee  against  the  drawer  of  a  bill 
of  exchange,  the  contract  actually  made  by  the  defendant  is  made  by  signing  his 
name  to  the  bill,  and  delivering  the  bill  to  the  payee ;  and  this  might  perhaps  be 
considered  as  importing  a  prospective  promise  on  his  part  to  pay  the  amount 
of  the  bill,  in  the  event  of  due  presentment,  dishonor,  and  notice,  yet  it  is  the 
constant  course  to  state  in  the  declaration  the  drawing  and  delivery  of  the  bill, 
and  then  to  charge  the  defendant  on  an  implied  pronuse  supposed  to  be  made 
by  him  aiVerwards,  in  consideration  of  his  liability  arising  upon  these  past 
events. 

*Other  cases  might  be  put;  but  enough  has  been  said  to  illustrate  the  r^^s 
principle.  ^ 

On  the  whole,  we  are  of  opinion,  that  the  third  count  of  the  declaration  is 
supported  by  the  evidence ;  and,  therefore,  that  the  rule  for  entering  a  nonsuit 
must  be  discharged. 

Rule  discharged. 


GRAVENOR  v.  WOODHOUSE,  and  THOMAS  and  Wife. 

1 .  Avowrist,  first,  by  W^  and  T.  for  rent  due  to  W.  and  T.  from  plaintifT,  as  tenant  to  W.  lod 
T.;  eecondlf,  by  W.  and  T.,  and  hia  wifo,  in  right  of  hia  wife,  for  rent  due  to  IT.  and  T. 
and  hia  wife,  in  right  of  hia  wife,  from  plaintifT,  aa  tenant  to  W.  and  T.  and  hia  wife,  in  right 
of  hia  wife ;  wereoolden  to  be  aupporied  by  evidence  of  an  attornment  from  plaintifr  u>  W. 
and  T.  and  hia  wife. 

2.  The  avowants  proved  an  attornment  made  by  the  plainriiT,  after  ejectment  brought  against 
him  aeven  yeara  before  the  commencement  of  the  replevin  auit,  during  which  aeveo  yean  it 
did  not  appear  that  rent  had  been  demanded. 

The  plaintin  ofiered  to  prove  a  feofiment  to  himaelf  by  the  peraon  under  whom  the  avowanta 
claimed,  and  certain  lettera  from  that  peraon  containing  expreaaiona  adveree  to  the  avowants* 
claim ;  which  evidence  having  been  rejected,  on  the  grovna  that  the  plainiiffcooldnotbeper' 
mitted  to  diopute  hia  tenancy  after  an  attornmeM,  the  court  granted  a  new  trial. 

Replevin.  Avowries,  first,  by  fVoodhou»t  and  ThonuUf  for  seven  yeaxs' 
rent,  due  to  Woodkou9t  and  71wma9  from  the  plaintiff,  as  tenant  to  Wood' 
haute  and   TTumuu ;  secondly,  by  Woodhouse  and  Thonuu  for  seven  years' 
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rem  due  to  fFoodhoun  and  TTumuu  from  the  plaintiflr,  as  tenant  of  the  premiaee, 
under  a  demise  made  to  him  at  the  yearly  rent  of  70/.;  thirdly,  hy  fFoodhouse^ 
and  7%0ffiurt  and  wife,  in  right  of  his  wife,  for  seven  years'  rent  due  to  Wood" 
houMt^  and  Thomas  and  his  wife,  in  right  of  his  wife,  from  the  plaintiff,  as  tenant 
to  Woodhomt^  and  ThomaB  and  his  wife,  in  right  of  his  wife;  fourthly,  by  Wood- 
house^  and  liumias  and  his  wife,  in  their  own  right,  for  seven  years'  rent,  due 
*3Qn  ^  Woodhmtsej  and  Tlunnas  and  his  wife,  firom  the  plaintilT,  as  ^tenant  to 
•^   WoodhousBj  and  Thomas  and  his  wife,  in  right  of  his  wife. 

Pleas  to  each  of  the  avowries,  non  tenuit  and  riens  in  arrear;  and  issue 
thereon. 

At  the  trial,  before  Oarrow^  B.,  last  Htrrfofd  assises,  the  defendants  put  in 
the  foHowing  attornment: 

**  Between  John   Goodtiile,  on  the  demise  of  Edward  Woodhouse^  James 
Thomas^  and  »^nne  his  wife       ......        Plaintiffs ; 

and 
mehardNotUk Defendant 

^I,  Pttet  Gravenor^  the  tenant  in  possession  of  the  premises  in  question  in 
this  cause,  do  hereby  attorn  and  become  tenant  to  the  lessors  of  the  plaintiff, 
Edtpord  Woodhouse^  James  Thomas^,  and  Anns  his  wife,  of  and  for  all  that 
mc^uage,  farm,  and  lands,  called  the  Parks^  situate  in  the  parishes  of  Binghitt, 
WdUngton^  and  Cancn  Pyon^  in  the  county  of  Hereford^  from  the  2d  day  of 
FAruary^  instant,  for  one  year,  and  so  from  year  to  year,  at  the  yearly  rent  of 
70/.;  subject  and  without  prejudice  to  any  right  or  claim  I  may  have  in  equity 
in  the  said  estate  as  against  the  said  lessors,  or  the  devisees,  leffatees,  or 
executors  of  James  H^dhouse^  Esq.,  deceased.  As  witness  my  hand,  this 
9th  day  ofJMruary^  1814. 

••  Witness,  /.  Hawkms,  Peter  Crravenor" 

It  was  objected,  on  the  part  of  the  plaintiff,  that  the  language  of  the  avowries 
was  not  sustained  ^  the  attornment,  and  evidence  was  offered  of  a  feoffment 
made  to  the  plaintiff  by  a  person  under  whom  the  defendants  claimed,  and  of 
certain  letters  from  that  person  containing  expressions  which  were  said  to  be 
adverse  to  the  defendants'  claim,  but  the  learned  Judge  thought  the  avowries 
borne  out  by  the  language  of  the  attornment,  and  rejected  the  evidence  of  the 
feoffment  and  of  the  letters,  on  the  ground  that  the  plaintiff  ought  not  to  be  per- 
*4tn  '"'^^  ^  dispute  his  tenancy  aAer  having  made  *the  above  attornment 
-'  A  verdict  was,  therefore,  found  for  the  defendants  for  the  whole  seven  years' 
rent,  ndne  of  which  appeared  to  have  been  demanded  before  the  occasion  on 
which  this  action  was  brought;  but  it  was  said  the  parties  had  been  a  long  time 
in  chancery. 

HuUoekf  Seijt,  in  Easter  term,  moved  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  on  the  grounds,  first,  that  the  avowries  were  not 
supported  by  the  attornment,  inasmuch  as  consistently  with  the  terms  of  that 
attornment,  TTiomas,  in  addition  to  his  interest  in  right  of  his  wife,  might  have 
had  a  separate  interest  of  his  own ;  and,  secondly,  that  the  evidence  proposed 
by  the  defendants  had  been  improperly  rejected. 

JLens,  Serjt,  who  showed  cause  against  the  rule,  contended,  ^at  an  attorn- 
ment to  husband  and  wife  would  create  a  tenancy  to  the  husband,  in  the  same 
manner  as  on  a  demise  by  husband  and  wife  a  covenant  to  both  was  in  legal 
effect  a  covenant  to  the  husband.  Arnold  v.  RevouiU  I  B.  if  B,  443.  So 
that  the  legal  effect  of  the  attornment  was  properly  described  in  the  second 
avowry.  Parry  v.  Hindle,  2  Taunt.  180,  Walsal  v.  Htath,  Cro.  EKz.  656, 
Nooth  V.  Wvard,  2  Bvktr.  233,  1  RoU.,  Rep.  52.  Bat,  with  the  addition  of 
the  third  and  fourdi  avowries,  the  tenancy  was  stated  in  every  shape  in  which 
it  could  arise  on  the  attornment     On  the  second  point,  he  argued,  that  it  was 
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an  acknowledfed  priiiciple,  that  a  party  irho  has  comeRted  ta  beeone  tenant 
cannot  afterwards  dispute  his  lessor's  tide.  SwlUvan  v.  Stradling,  2  WUh,  208, 
Parry  y.  Houstj  I  UolU  iV.  P.  C,  489;  unless  it  has  expired,  EngUmd  dem. 
Sybum  v.  Slade,  4  T.  R.  682. 

*HuUoekt  Serjt.,  in  support  of  the  rule,  upon  the  intimation  of  a  sliong  p^. . 
opinion  by  the  court,  abandoned  the  objection  to  the  avowries;  but,  with  ^ 
respect  to  the  attornment,  argued,  that  it  was  not  condusive  evidence  of  a  ten- 
ancy, but  only  a  bare  assent,  which  would  not  pass  any  interest,  or  make  a  bad 
grant  good,  or  work  by  way  of  estoppel,  {Shqi^nTs  Touckitonef  254.;)  and 
that,  therefore,  the  evidence  to  rebut  the  bare  presumption  arising  out  of  the 
attornment  was  improperly  rejected.  In  Rogers  v.  PitcheTf  0  Tmuni.  303, 1 
Marsh*  541,  it  was  decided,  that  even  payment  of  sent  is  nol  condusive 
evidence  of  a  tenancy. 

Cbr*  mdv*  vuA. 

Park,  J.  This  case  comes  before  the  court  upon  a  motion  for  a  new  trial; 
it  was  an  action  of  replevin.  The  defendants  avowed  the  taking  Cor  seven 
years*  rent  in  arrear,  at  70/.  per  annuntj  from  the  2d  February,  1814,  due  to 
Edward  Woodhoust^  James  Thamast  and  Atme  his  wife,  in  ngbt  of  the  said 
Anne. 

To  support  the  defendant's  avowry,  they  put  in  an  attonin%ent  by  the 
plaintiff. 

It  was  objected  at  the  trial,  and  the  objection  was  again  renewed  on  the 
motion,  that  this  instrument  to  Edward  fFoodhausif  James  Thomas^  and  Jlfwe 
his  wife,  did  not  support  any  of  the  present  avowries,  which  stated  the  title  of 
James  Thomas  to  be  in  right  of  his  wife;  but  on  tlie  aigument  we  thoufht 
there  was  nothing  in  this  objection,  and  it  was  very  properly  and  eandtoly 
abandoned  by  the  learned  counsel  for  the  plaintiff:  but  the  second  objection 
to  the  defendant's  title  is  of  more  weighty  consideration.  The  defendants 
had  made  out  a  prima  fade  case ;  but  it  appears  by  the  note  of  my  learned 
brother  who  tried  the  cause,  that  some  evidence  was  offered  of  letters,  and  a 
feoffment  from  James  *lVoodhaust  (the  testator  of  the  defendants)  to  py^o 
the  plaintiff,  Gravenor.  '- 

This  evidence  was  not  received,  and,  indeed,  it  does  not  very  distinctly 
appear  of  what  nature  it  was ;  but  the  question  is,  is  there  not  on  the  ease 
itself  sufficient  to  warrant  the  court  in  at  least  sending  it  for  iurthei 
inquiry  T 

Of  the  general  rule  of  law,  that  a  tensnt  shall  not  be  allowed  to  question  the  title 
of  his  landlord  where  he  has  originally  received  possession  from  him  and  has  paid 
him  rent,  there  is  no  doubt,  ever  since  the  case  of  Syliivan  v.  StradHng.  It 
always  fiuirnishes  a  strong /rn'ma/ade  case :  but  to  the  generatity  of  this  rule  there 
are  exceptions;  for,  although  on  the  one  hand  the  general  rule  is  most  wise  and 
politic  in  not  allowing  a  tenant  lightly  to  use  to  his  landlord's  detriment  that 
title  the  possession  of  which  he  has  intrusted  to  him,  so  on  the  other  it  is  most 
just  so  far  to  guard  the  tenant,  that  he  may  not  be  carelessly  put  into  the 
hazardous  situation  of  paying  his  rent  twice  over,  and  being  put  to  the  trouble 
and  expense  of  an  action  to  recover  that  which  he  may  have  been  compelled 
to  pay. 

The  supposed  generality  of  the  rule  has  been  departed  from  in  many  cases; 
for  instance,  in  England  dem,  Sybum  v.  Slade^  Lord  Eenyon  and  the  Court 
of  King's  Bench,  confirming  an  opinion  of  Goulds  J.,  held,  that  it  was  compe- 
tent for  the  tenant  to  show  that  his  landlord's  title  had  expired,  and  that  he  had 
now  no  right  to  turn  him,  the  tenant,  out  of  possession. 

In  Doe  dem.  Jackson  v.  Ramsbottom^  3  ik/.  ^  5.  516,  it  was  again  held, 
that  it  was  competent  for  the  tenant  to  show  that  his  landlord's  title  had  expired; 
and  Bayiey,  J.  appears  to  have  relied  on  the  case  of  England  dem.  I^fbum  r. 
SSadtf  just  quoted  by  me. 
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,  .«^      ^Payment  of  rent,  in  all  eases,  furnishes  a  strong  presumption  against 
•J  the  tenant,  and  it  is  always  a  good  prima  fade  case  for  the  landlord:  bu* 
that  is  also  open  to  explanation ;  for,  where  it  has  been  paid  under  a  misreprc 
sentation,  the  tenant  is  not  estopped  firom  resisting  further  payment,  after  dife-' 
coTery  of  the  mistake. 

This  was  held  by  the  Court  of  Common  Pleas,  in  the  case  of  Sogers  v. 
Pitcher. 

GibbSf  C.  J.  in  that  case  says, — ^the  defendant  contends,  that  because  he 
has  induced  the  plaintiflf  to  pay  rent  to  him  once  or  twice,  in  ignorance,  too, 
of  the  facts,  she  is  bound  to  pay  it  to  him  for  ever,  though  she  is  also  bound  to 
pay  it  to  Mrs.  Baker,  Justice  speaks  very  forcibly  against  such  a  position ; 
but  if  we  found  any  law  by  which  a  person  having  paid  rent  on  one  occasion 
was  ever  after  bound  by  that  payment*  we  must  decide  accordingly :  but  there 
is  no  such  law.** 

A  variety  of  cases  might  be  put,  in  which  a  tenant  would  be  excused  from 
payment  of  rent  to  a  person  not  really  entitled  to  it,  but  I  forbear  to  trouble  the 
court  with  any  more.  The  question,  then,  is,  wheUier  in  this  case  there  is  any 
reason  for  an  exception  to  the  admitted  general  rule. 

We  think  that  there  is.  Without  forming  any  judgment  a  priori  about  the 
admissibility  of  this  or  that  particular  piece  of  evidence,  with  which  at  present 
we  have  nothing  to  do,  we  are  of  opinion  there  is  a  sufficient  degree  of  sus- 
picion resting  upon  the  case  to  induce  us  to  require  further  investigation. 

As  far  as  one  can  judge  from  the  attornment  (which  it  appears  was  not  quite 
v<^ntazy  on  the  part  of  Graiotnor^  but  to  prevent  the  operation  of  an  ejectment,) 
it  should  seem  that  Gravenor  had  been  in  possession  before  any  title  had  in 
fad  come  to  defendants ;  so  that  he  does  not  appear  originally  to  have  come 
*441  ^^  under  them,  tliough  he  did,  probably,  under  him  *from  whom  the 
-J  defendants  claim.  In  the  next  place,  the  attornment  is  dated  the  0th 
PAruary^  1814,  and  rent  is  to  run  from  the  2d  February  preceding.  .  The  rent 
is  pretty  considerable,  viz.  70/.  per  annum;  and  yet,  from  the  date  of  the  attorn- 
ment for  seven  years,  not  one  farthing  of  this  rent,  large  as  it  is,  is  ever 
demanded  or  paid ;  this  is  of  itself  a  circumstance  of  strong  suspicion.  One 
may  conjecture  that  the  defendants  had  some  very  cogent  reasons  for  procuring 
an  attornment  at  that  particular  time,  and  never  acting  upon  it  for  so  long  a  perioa 
afterwards.  At  all  events,  though  all  this  may  receive  satisfactory  explanation, 
we  think  it  ought  to  be  submitted  to  some  further  inquiry. 

It  was  said  that  these  parties  have  been  long  litigating  in  chancery,  and  that 
that  may  be  a  reason  why  no  rent  has  been  demanded. 

It  does  indeed  appear  by  the  case  of  fFoodhouse  v.  Meredith^  1  Jacob  ^ 
Walker^  204,  that  there  has  been  much  litigation,  and  the  circumstances  appear- 
ing in  that  printed  report  tend  rather  to  excite  than  to  allay  suspicion.  We, 
however,  wish  to  be  understood  to  decide  this  case  on  the  &cts,  and  the  sur- 
mises fairly  arising  out  of  those  facts,  as  they  present  themselves  in  the  report 
of  the*  ease  as  tried  at  Hertford.  The  rule  for  a  new  trial  must  therefore  bo 
made  absolute. 

I  need  hardly  add,  except  for  form,  that  from  my  delivering  this  judgment,  it 
is  clear  that  my  lord  Chief  Justice,  who  was  not  present  at  the  argument,  ha* 
taken  no  part  in  these  deliberations. 

Bule  absolute^ 


VouTDi.^-60 


394  Harrison  t).  Yallance.  T.  T.  1823.  [45 


•HARRISON  V.  VALLANCE.  ['iS 

• 

i.  In  trover  for  •  deed  which  the  defendant  had,  by  letter,  admitted  that  he  detained  at  the  re- 

3ue9t  of  W.  S.,  and  in  the  detainer  of  which  Iv.  R.  waa  aubatantiallv  intereeied :  Held,  tbit 
eelarationa  of  W.  M.,  in  favor  of  the  plaintiff'a  claim,  were  properly  received  in  evidence, 
and  that  W.  R.  waa  properly  rejected. 
2.  Held,  that  a  deacription  of  the  deed  in  the  declaration,  aa,  "  a  certain  deed  of  aasijniment, 
bearing  date,  &e.,  pur|>oning  to  be  made  between  T.  S.  of  the  one  part,  and  W.  R.  of  the 
other  part,  and  puiporfing  to  be  a  conveyance  from  T.  S.  to  W.  R.  of  certain  tenement! 
therein  mentioned,  by  T.  S.  to  W.  R.  for  the  remainder  of  a  term  therein  mentioned,  and 
yet  unexpired,'*  waa  borne  oat  in  evidence  by  a  conveyance  of  the  premiaea  by  the  leaw  and 
re- lease  between  the  aatne  parties,  and  under  the  aame  date. 

Trover  for  a  deed  which  was  described  in  the  declaration,  as  **a  certain 
deed  of  assignment,  bearing  date  a  certain  day  in  that  behalf  mentioned,  pur- 
porting to  be  made  between  Thomas  Smithy  of  Churchyard  Bow,  Newington, 
of  the  one  part,  and  ffUtiam  Seeve^  of  Brighton^  of  the  other  part,  and  pur- 
porting to  be  a  conveyance  from  the  said  TTumuu  Stnith  to  the  said  ffimam 
Beeve  of  certain  tenements  therein  mentined  by  the  said  TTunnas  Smith  to  the 
said  ff^liiam  Beeve,  for  the  remainder  of  a  certain  term  therein  also  mentioned 
and  yet  unexpired." 

At  the  trial  before  Dallas,  C.  J.,  London  sittings  after  Easter  term,  it 
appeared,  that  the  plaintiflT  had  been  employed  by  Beeve  to  obtain  from  Stmth 
this  and  other  deeds,  (which  Smith,  on  the  ground  of  some  unsatisfied  claim, 
had  withholden  from  Beeve,)  and  for  the  performance  of  such  service  the  plain- 
tiflf  was  to  receive  a  remuneration  from  Beeve,  The  plaintifT  having,  on  the 
payment  of  150/.,  obtained  from  Smith  the  deed  in  question,  placed  it,  at  the 
request  of  Beeve,  in  the  hands  of  the  defendant,  who  was  engaged  in  a  treaty  to 
advance  money  to  Beeve.  The  defendant,  thereupon,  gave  the  plaintiff  the 
foflowing  acknowledgment: 

**  I  hereby  acknowledge  receiving  of  Mr.  Harrison  a  deed  between  TTiomas 
Smith,  of  Church-yard  Bow,  *Newington,  and   PfUliam  Beeve,  of  p,^^ 
Brighton,  dated  the  22d  day  of  November,  1821.    The  above  deed  I  ^ 
hold  in  trust  for  certain  purposes. 

^John  VaOance:' 

The  deed,  when  produced,  proved  to  be,  not  an  assignment  but  a  conveyance 
by  lease  and  release ;  upon  which  it  was  niged,  that  the  statement  in  the 
declaration  was  m  misdescription,  and  that  the  plaintiff  ought  to  be  nonsuited. 
The  objection  was  overruled,  the  point  being  reserved. 

Evidonee  was  then  offered  by  the  plaintiff,  of  declarations  by  Beeve  thai  he 
was  indebted  to  the  plaintiff  for  his  services  in  this  matter;  and  a  letter  was 
produced  from  the  defendant  to  the  plaintiff,  which  contained  the  foUowing 
passages:  *'I  received  the  writmgs  under  the  agreement,  that  if  I  and  my 
partner  should  choose  to  advance  the  150/.  you  refer  to  upon  them,  we  were 
to  have  a  mortgage  upon  the  property;  but,  that  if  we  did  not  choose  to  advance 
any  more  money  than  we  have  idready  advanced,  I  was  to  give  them  up  again. 
When  I  saw  my  partner,  we  decided  that  we  would  not  advance  any  more; 
of  this,  I  immecuately  informed  Beeve,  stating  abo,  that  I  was  ready  to  give 
the  writings  up :  instead,  however,  of  either  himself  taking  them,  or  desiring 
they  might  be  returned  to  you,  he  desired  I  would  keep  them.  Holding  the 
writings  can  do  me  no  good,  and  I  am  perfectly  willing  to  give  them  up  when 
Beeve  wishes  it.'* 

The  reception  of  this  evidence  was  opposed,  on  the  ground  that  Beeve  him- 
self ought  to  have  been  called,  and  he  was  called  on  the  part  of  the  defendant; 
but  the  declarations  and  the  defendant's  letter  were  received,  and  Beeve  lumself 
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%MB  rejected,  on  the  groand,  that  he  was  the  party  anbetantiany  interested  in 

the  C4iU8e:  thia  point  alao  being  referred. 

*471     *^  verdict  having  been  found  for  the  plaintiff, 

-^  7\uUfy^  Serjt.,  thia  term  obtained  a  role  niH  to  enter  a  nonsuit,  or  to 
have  a  new  trial;  and,  in  support  of  his  rule,  contended,  as  to  the  first  point, 
that  the  words  **(f  assignment**  forming  part  of  an  intelligible  sentence  in  the 
declaration,  could  not  be  rejected  as  surj^usage;  but,  as  applied  to  the  deed  pro«> 
daced  in  evidence,  were  an  obvious  misdescription. 

The  Court,  however,  thouglit  the  deed  was  sufficiently  described  by  the 
words  «« purporting  to  be  a  conveyance  from  the  said  Tnmnas  Smith  to  the 
•aid  WiUiam  Xeeve.** 

Thddy  then  uiged,  tliat  the  dedarationa  of  J?fet;f  ought  not  to  have  been 
roeeived,  but  that  Rst9€  himaelf  should  have  been  called  as  a  witness,  arguing 
that  the  rule  against  the  admission  of  interested  witnesses  had  never  gone 
farther  than  to  ezdnde  those  against  whom  the  verdict  would  be  evidence  on 
another  occasioDt  or  who  would  be  liable  to  the  coats  of  the  action;  that  as 
R$t9t  did  not  stand  in  this  situation,  he  ought  to  have  been  admitted  and  hia 
deelaratione  ezdnded;  and,  that  if  it  were  otherwise,  a  plaintiff  by  suing  the 
agent  instead  of  the  principal,  might  succeed  in  excluding  the  evidence  of  both^ 
in  every  thing  that  was  material  to  the  defence^ 

But  the  Court,  refeiring  to  the  cases  collected  in  pp.  03,  94.  PhUHpps  on 
Enideneef  4th  ed. 

Dischaiged  the  rule. 

Vaugkanf  Serjt.,  showed  cause  against  the  rule. 


'45j  •CHRISTIE  V.  WALKER  et  4  al. 

..  On  the  4th  of  JIfajr  plaintiff  sjed  out  bailable  Droceas,  retornable  in  one  month  of  Ea$ter, 
againat  W,,  in  which  W.  only  waa  named,  ana  on  which  W,  waa  aireated,  and  put  in  and 
perfected  bail  in  Easter  term. 

on  the  Uth  of  itfbyplaintiffaued  out  aenriceahle  proceaa.  (in  which  four  other  defendanta  were 
named,  but  not  tr.)  returnable  on  the  morrow  of  the  Ateennon:  afterwarda,  a  declaration  aa 
of  Triniiy  term,  waa  delivered  a^lnat  H^.,  together  with  the  other  four  defendants : 

Held,  that  the  declaration  waa  not  irregular. 

S.  Procesa  may  be  bailable  againat  aome,  and  aenrieeable  againat  othera,  of  aeveral  defendanta. 

3.  Where  an  action  ia  brouglit  againat  more  than  four  defendanta,  and  two  write  are  aued  out, 
it  ia  not  neceaaary,  except  with  a  view  to  fixing  bail,  to  name  all  the  defendanta  in  each  writ. 

4.  Sembte,  that  if  either  ofthe  write  are  bailable,  all  the  defendants  ahould,  with  a  view  to  fixing 
bail,  be  named  m  the  or  etiam  clauae  of  the  bailable  writ,  In  C.  P. 

On  ^e  fburdi  of  May  last,  the  plaintiff  sned  out  a  bailahle  etfUtSf  (in  which 
Walker  only  was  named)  rettimable  in  one  month  of  Easter  $  upon  this  writ, 
fFaiker  was  arrested,  and  duly  put  in  and  perfected  bail  above,  ia  Easter  term 
bst 

On  the  II  th  of  il/oy,  the  plaintiff  sued  out  a  serviceable  ei^Mias,  (in  which 
the  other  four  defendants  were  named,  and  not  IFalker)  returnable  on  the 
morrow  of  the  Ascension. 

On  the  10th  of /tmf,  a  declaration  as  ofthe  present  TMnity  term  was  delivered 
against  Walker^  together  with  the  other  four  defendants;  and  on  the  10th  a 
plea  was  demanded. 

Hfdlockf  Serjt.,  had  obtained  a  rule  nisi^  on  the  part  of  the  defendant, 
fFalkeft  for  setting  aside  the  declaration  as  irregular,  on  the  ground  that 
Walker  having  been  arrested  on  a  separate  writ,  in  which  the  other  defendants 
were  not  named,  the  declaration,  in  which  all  five  were  named,  must,  as  against 
Walker^  be  deemed  a  declaration  by  the  bysf  in  which  case  it  was  im^ar, 
as  a  declaration  by  the  bye  can  only  be  regulariy  delivered  aAer  the  delivery  of 
*40n  ^  cledaration  in  chief.  He  ^contended,  that  with  a  view  to  the  plaintiff's 
-'  present  cause  of  action,  the  process  were  irregular;  that  both  ought  to 
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have  been  baflable,  or  both  senriceable,  and  that  the  names  of  the  five  defend- 
ants ought  to  have  been  inserted  in  each  writ,  if,  indeed,  it  was  necessary  at  sll, 
that  the  plaintiff  should  sue  out  two  writs,  which  was  far  from  being  clear, 
inasmuch  as  the  rule  against  including  more  than  four  defendants  in  one  writ, 
seemed  to  apply  only  to  separate  causes  of  action,  the  rule  having  been  made 
in  consequence  of  a  practice  formerly  in  use,  of  putting  into  one  writ  a  number 
of  defendants  for  separate  causes  of  action,  with  a  view  to  avoid  the  necessity 
of  an  additional  stamp.  The  five  defendants  not  being  named  in  the  writ  on 
which  fValker  was  arrested,  there  was  such  a  variance  between  the  writ  and 
the  declaration,  as  would  entide  the  bail  to  an  exonerttur  on  the  bail  bond. 

Vaughany  Serjt.,  who  showed  cause  against  the  rule,  insisted  that  four  defend- 
ants only  could  be  joined  in  one  writ;  and  cited  T\imer  v.  PotiaU^  2  N.  R. 
231,  in  which  bailable  and  serviceable  process  had  been  employed  against  di& 
ferent  defendants.  As  to  the  time  of  delivering  the  dedarationt  the  plaintiff 
could  not  declare  in  chief  till  all  the  defendants  were  in  court. 

The  Cotir/,  afler  hearing  Huilock  in  support  of  lus  rule,  thought,  that  as  the 
only  object  of  process  was  to  bring  the  defendants  into  court,  the  decUratioa 
was  not  irregular  because  process  had  been  sued  out  bailable  against  some,  and 
servicable  against  others  of  the  defendants  in  the  same  action,  or  because  ill 
the  five  defendants  had  not  been  named  in  each  writ.  As  to  *the  time  ^^.^ 
of  declaring,  the  plaintiff  was  not  bound  to  declare  in  chief  before  the  ^ 
return  of  the  writs  against  all  the  defendants. 

Rule  dischaiged. 


MACKINTOSH  et  al.  v.  BARBER,  GARRATT,  et  aL 

A,f  by  will,  direct«d  hit  real  and  perional  estate  to  be  aold,  the  produoe  to  be  invested  in  the 
public  funds  in  the  names  of  trustees,  for  bis  son  and  daughter,  and  two  others.  Directions 
were  given  as  to  succession  in  cases  of  death  without  issue ;  and  if  all  the  legatees  should  die 
under  age,  and  wtthoat  issue,  the  property  was  to  go  over  to  B.  C.  D.  and  E,,  and  their 
heirs :  **  which  four  persons  A,  appointed  as  bis  executors,  to  see  that  every  thing  was  duly 
performed  according  to  his  will;"  he  also  appointed  F.  and  G.  as  executors,  "  in  addition  to 
the  above  persons,  tor  which  be  requested  those  two  friends  would  accept  of  M.  each ;"  be 
also  requested  F.  and  <?.  to  act  as  guardians,  in  conjunction  with  B.  C.  D»  and  E.,  fur  the  care 
of  the  persons  and  property  of  the  legatees.  The  will  was  duly  attested,  but  there  was  an 
unattested  codicil,  that  if  either  of  the  executors  should  refuse  to  accept  the  trust  and  act  as 
executor,  the  bequest  of  property  to  every  such  person  was  totally  annulled. 

l^he  testator  died,  and  the  will  was  proved  by  B.  C.  and  D.  only,  E.  F.  and  G.  having 
renouncod. 

Part  of  the  real  estate  having  been  pot  up  to  sale  in  four  lots,  was  purchased  by  (?.,  who  after- 
wards refusing  to  complete  his  purchase,  a  suit  was  instituted  in  chancery.  That  court  de- 
creed that  the  codicil  was  not  to  be  considered  as  part  of  the  will  with  reference  to  the  real 
estate,  but  that  the  rest  of  the  will  ought  to  be  established,  and  the  trusts  performed ;  and 
upon  reference  to  the  master,  it  was  found  that  the  contract  of  purchase  entered  into  by  G. 
was  for  the  benefit  of  the  legatees,  (who  were  infents.) 

vot  1,  was  then  conveyed  by  lease  and  appointment  and  re- lease  from  B,  C.  D.  B.  F,  and  G» 
to  7.,  in  consideration  of  20001.  Lot  2,  by  lease  and  appointment,  and  re-lease,  from  B.  C. 
and  D,  to  7*.  for  23001.,  (T.  declaring  by  another  deed  that  the  consideration-money,  men- 
tioned in  the  two  first  deeds,  belonging  to  G  ;  that  the  name  of  71  was  only  used  as  a  trustee, 
and  that  T,  stood  seised  of  the  premises  in  trust  for  G.)  I^ot  3,  by  lease  and  appointment,  and 
re-lease,  from  B.  C.  and  D.  to  G.,  to  the  use  of  G,  for  40001.  Lot  4,  by  lease  and  appointmeDt, 
and  re-lease,  from  B.  C.  Z>.  E.  JF*.  and  G,  to  (?.,  to  the  use  of  G,  for  deoi.:  Held,  that  by 
these  conveyances  the  legal  estate  in  lots  1  and  2  was  well  vested  in  7*.,  and  the  legal  estste 
in  lots  3  and  4  in  G. 

Tin  following  case  was  sent  by  the  Vtce-Chanedbr  for  the  opinion  of  this 
court.  John  Afackmtosh  devised  his  estate,  called  Piggotts  manor  &rm,  in  the 
^parish  of  Aldenhamy  in  the  county  of  HerU^  with  all  timber,  live  and  |.«.| 
dead  stock,  utensils  of  husbandry,  iic,\  also,  all  his  household  fuzniture,  I- 
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plate,  linen,  wine,  wearing  apparel,  and  every  other  thing  which  might  be  upon 
the  paid  premises  at  the  time  of  his  death,  to  be  sold  as  soon  afler  his  decease 
as  possible  and  convenient,  in  such  manner  as  might  be  productive  of  the  great- 
est value:  afler  dire«;ting  the  payment  of  all  his  Just  debts,  and  of  a  legacy  to 
7%nnas  Sheara^  he  bequeathed  unto  his  son  John  Mackintosh^  his  daughter 
EKza  Jane  Mackintosh  Mary  Ann  Shears,  and  Martha  Shears,  the  whole 
residue  of  his  property  of  every  description  and  kind,  to  be  divided  betwixt 
them  in  separate  and  equal  proportions,  subject  to  certain  directions  contained 
in  tlie  will,  by  which  all  the  property  was  ordered  to  be  invested  in  the  public 
funds,  in  the  names  of  trustees  to  be  appointed  by  the  executors ;  and  arrange- 
ments were  made  touching  succession,  in  case  of  the  death  of  any  of  the  lega- 
tees under  age;  among  which  arrangements,  one  was,  that  if  all  the  legatees 
should  die  without  issue,  before  they  arrived  at  21  years  of  age,  then  the  pro- 
perty bequeathed  to  them,  was  to  devolve  to  and  become  the  property  of  Mr. 
Joseph  Barber,  Mr.  John  Siapp,  Mr.  Frederic  €hrigg,  and  Mr.  Oeorge  Ctqiper, 
to  be  divided  betwixt  them  in  equal  proportions,  and  to  their  heirs  for  ever; 
which  last  mentioned  four  persons,  the  testator  appointed  as  his  executors,  to 
see  that  every  thing  was  duly  executed  and  performed  according  to  his  will  and 
desire, and  his  will  expressed;  he  also  appointed  Mr.  Francis  Garratt,  and  Mr. 
John  Ctarratt,  as  executors  in  addition  to  the  above  persons,  for  which  he  re- 
quested those  two  friends  would  accept  of  Miy  pounds  each.  He  also  requested, 
^t  Messrs.  Francis  and  John  Garratt  would  act  as  guardians  in  conjunction 
with  Mr.  Capper,  Mr.  Barber,  Mr,  Origg,  and  Mr.  Sitiqtp,  for  the  care  of 
the  persons  and  property  of  his  son  John,  Eliza  Jane  Mackintosh,  and  Mary 
«S21  ^"'^'^  ^^^  Martha  Shears.  The  testator  almost  immediately  afterwards, 
-I  added  an  unattested  codicil  to  his  will  in  the  words  following.  **  It  must 
be  understood  that  it  is  my  will  and  intention,  tliat  if  either  or  more  than  one 
of  my  executors  shall  refuse  to  accept  the  trust  and  act  as  executor  according  to 
the  directions  given  in  my  will,  then  I  annul  totally  my  bequest  of  any  proper^ 
to  every  such  person  who  shall  so  refuse  to  take  the  trust  upon  himself."  •/. 
Mfickmtosh.  The  will  was  proved  in  the  Prerogative  Court  of  Canterbury,  on 
the  22d  Jtmt,  1818,  with  the  codicil,  by  Joseph  Barber,  John  Slappl  and 
Frederic  Grigg,  three  of  the  executors,  George  Capper,  Francis  Garratt,  and 
John  Garratt,  having  6rst  renounced  the  probate  and  execution  thereof. 

The  defendants.  Barber,  Slapp,  and  Grigg,  who  proved  the  will,  in  the 
execution  of  the  trusts  thereof,  caused  the  testator^s  estate,  called  Piggotts 
manor  farm,  to  be  put  up  to  sale  by  public  auction,  on  the  dd  July  1818,  in 
four  lots; 

The  defendant,  John  Garratt,  one  of  the  executors  and  trustees  named  in 
the  will,  but  who  had  renounced  the  execution  thereof,  attended  at  the  sale,  and 
was  declared  the  highest  bidder  for  and  purchaser  of  all  the  lots,  and  signed  a 
contract  acoordin^^y. 

The  defendant,  John  Garratt,  having  so  become  the  purchaser  of  the  said 
estates,  afterwards  declined  completing  his  purchase,  on  the  ground,  that  althou^ 
the  acting  executors  might  sell  the  estate  without  the  concurrence  of  those  who 
had  renounced,  yet  that  they  could  not  sell  to  either  of  those  who  had  renounced ; 
and,  thereupon,  a  suit  in  chancery  was  instituted. 

By  the  decree  pronounced  by  that  court  on  the  hearing  of  the  cause,  it  was 
declared,  ^that  the  memorandum  at  the  foot  of  the  will  of  the  testator,  was 
not  to  be  considered  as  part  of  the  will  with  reference  to  the  testator's  real 
estate,  but  the  court  declared  that  the  rest  of  the  testator*s  will  ought  to  bo 
•5^1  ^^^^>^^^«  *^^^  ^^  trusts  thereof  performed  and  carried  into  execution, 
-J  and  ordered  and  decreed  the  same  accordingly.*'  And  it  was  also  ordered 
by  the  court,  that  it  should  be  referred  to  one  of  the  masters,  to  inquire  and 
state  to  the  court,  whetfier  it  would  be  for  the  benefit  of  the  plaintiffs,  the  infants, 
and  the  other  persons  interested  in  the  testator's  estate,  that  the  contract  entered 
into  and  signed  by  the  defendant,  John  Chnratt,  for  the  purchase  of  the  tsp^ 
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titor*8  estate,  should  be  completed  and  carried  into  execution.  The  master 
afterwards  certified,  *'that  it  would  be  for  the  benefit  of  the  said  plaintiffs,  the 
infants,  and  the  other  persons  interested  in  the  testator's  estate,  that  the  contrast 
entered  into  and  aign^  by  the  defendant,  John  Crarraity  for  the  purpose  of  die 
said  testator's  estate,  called  Piggotts  manor  farm,  should  be  completed  and  car- 
ried into  execution." 

Accordingly,  by  indentures  of  lease  and  appointment  and  re-lease  duly 
executed,  and  bea^ng  date  respectively,  the  1st  and  2d  of  January^  1822,  and 
made  between  Joseph  Barber^  John  Siapp^  Frederic  Origg,  George  Capper^ 
Fronde  Garrati  and  John  Garrotte  of  die  one  part,  and  Peter  Thompmm 
of  the  other  part;  Joeeph  Barber^  John  l^app^  Frederic  Griggs  Chorge 
Capper^  Francis  Garrati  and  John  Garrattj  for  and  in  consideration  of  &e 
sum  of  206oi,  to  them  in  hand,  paid  by  Peter  7%nnpson  at  the  time  of  the 
execution  thereof,  the  receipt  whereof  Uiey  did  thereby  respectively  acknow- 
ledge, did,  and  each  of  them  did  appoint,  grant,  release,  and  convey  unto  Peter 
7%oriipton,  (in  his  actual  possession,  then  being  by  virtue  of  a  baTgain  and 
sale,  ^c.,)  and  to  his  heirs,  the  lot  No.  I.,  to  hold  Uie  said  Peter  TVbfiqMsn, 
his  heirs  and  assigns,  to  and  for  the  only  proper  use  and  behoof  of  the  said 
Peter  Thompson^  his  heirs  and  assigns  for  ever,  with  usual  covenants  irom 
trustees,  and  receipt  for  consideration  money  indorsed  and  duly  witnessed. 

*And  by  other  indentures  of  lease  and  appointment  and  release,  bear*  p,*^ 
ing  date  the  said  1st  and  2d  January,  1822,  and  made  between  Joseph  ^ 
Barber,  John  Slapp  and  Frederic  wigg,  on  the  one  part,  and  Peter  Tlioimp- 
son  on  the  other  part,  Joseph  Barber,  John  Simp,  and  Frederic  Grigg,  in 
consideration  of  the  sum  of  2800/.  to  them  in  hand  paid  by  Peter  Tliompson, 
at  the  time  of  the  execution  thereof,  (the  receipt  whereof  they  did  thereby 
acknowledge,^  did  appoint,  grant,  release,  and  convey  unto  the  said  Peter 
Thompson,  (m  his  actual  possession  then  beinff,  by  virtue  of  a  lease  for  a  year,) 
the  lot  No.  2.,  to  hold,  unto  the  said  PHer  Thompson,  his  heire  and  assigns, 
for  ever,  with  usual  covenants  from  trustees,  duly  executed  and  attested,  and 
receipt  for  consideration-money  indorsed  and  duly  witnessed. 

By  another  deed,  duly  executed  by  P^er  Thompson,  he  dedares,  that  the 
purchase-moneys  mentioned  in  the  last  deeds  were  not  his  money,  but  that  the 
whole  thereof  was  the  money  of  and  belonged  to  the  said  John  Cktrratt,  and 
that  the  name  of  him,  Peter  Thompeon,  was  made  use  of  in  the  said  deeds  as 
a  trustee  only  for  John  Garratt,  and  that  he  stood  seised  of  the  said  estates 
and  premises  as  a  trustee  for  John  Garratt,  his  heirs  and  assigns,  and  to  be 
from  time  to  time  conveyed  and  disposed  of,  as  he  or  they  should  direct  and 
appoint 

And  by  indentures  of  lease  and  appoinment  and  release,  bearing  date  the 
said  1st  and  2d  January,  1822,  and  made  between  Joseph  Barber,  John 
Slapp,  and  Frederic  Grigg,  of  the  one  part,  and  John  Garrati  of  the  other 
part,  Joseph  Barber,  Johai  Siapp,  and  Frederic  Chigg,  in  consideration  of  the 
sum  of  4000/.  to  them  in  hand  paid  by  John  Garratt,  at  the  time  of  the  exeon* 
tion,  (the  receipt  whereof  they  did  hereby  acknowledge,)  did  appoint,  grant 
release,  and  convey  unto  the  said  John  Garrati,  in  his  actual  possession  then 
being,  by  virtue  *of  a  lease  for  a  year,)  the  lot  No.  8.,  to  hold  unto  r-^mm 
the  said  John  Garrati,  his  hein  and  assigns,  to  the  use  of  him,  the  said  ^ 
John  Garrati,  his  hein  and  assigns  for  ever,  witli  usual  covenants  from  trustees, 
duly  executed,  and  receipt  for  consideration-money  indoned  and  duly  witnessed. 

By  similar  deeds  all  the  six  executors,  in  consideration  of  360/.  paid  to  them 
by  the  said  John  Chrratt,  did  appoint  and  convey  the  lot  No.  4.,  unto  and  to 
the  use  of  the  said  John  (Sarratt,  his  heirs  and  assigns  for  ever. 

The  question  for  the  opinion  of  the  court  was,  whether  the  legal  estate  in 
fee  of  and  in  lots  Nos.  1,  2,  8,  and  4,  parts  of  the  estate  in  question  in  this 
cause,  or  any  of  them,  is  well  vested  in  Peter  Tlbntpjoft  and  the  defiendant, 
John  Garrati^  or  either  of  them,  by  the  convcyanees  loade  to  them. 
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This  caie  waa  ai^ed»  first,  in  Easter  term  last,  and  now  for  the  secoud 
ttme. 

Bosanquei  and  Huiloeh  Seijts.,  for  the  plaintiffs.  It  being  admitted  that 
there  is  no  fraud  in  this  case,  nor  any  breach  of  trust  on  which  equity  will 
interfere,  the  only  question  is,  whether  there  exists  strict  legal  objections  against 
any  or  all  of  these  conveyances.  It  seems  clear  that  the  executors  had  a  power 
to  sell,  for  the  desire  expressed  by  the  testator  is  sufficient  to  create  such  a 
power,  ^non.  2  Leon.  220.;  BevUham  v.  WUtehire^  4  Maddaek^  44;  Paitmi 
▼.  Randall^  Sugd.  an  Powers^  173.  note,  dd  ed.  But  it  is  objected  to  the 
second  and  thiid  conveyances,  that  the  acting  executors  named  in  a  will 
cannot  convey  to  one  who  has  renounced ;  and,  to  the  first  and  fourth 
eonveyances,  that  an  executor  or  trustee  cannot  coAvey  to  himself,  it  being 
*sii1  MBui^^  ^^^  *^®  conveyance  to  Tliampeon  is  indirectly  a  conveyance 
®^J  to  Garrait. 

The  objection  to  tlie  second  and  third  conveyances  does  not  arise ;  for,  in  the 
sale  of  this  estate,  the  executors  did  not  act  qua  executors  having  an  interest, 
but  in  the  exercise  of  a  naked  power,  unaccompanied  with  any  mteiest,  there 
being  no  words  in  the  will  which  invests  them  with  any  interest;  so  that  in 
this,  as  in  every  case  of  the  exercise  of  a  naked  power*  (which  is  a  mere  modi- 
fication of  the  use,  Goodill  v.  Brigham^  \  B.  ^  P.  106.  per  Eyrt  G.  J.,)  the 
appointee  takes  under  the  original  instrument  creating  the  power,  and  not  under 
the  appointment  itself;  and  there  can  be  no  objection  to  CtartaiVt  taking  under 
the  will,  which  creates  the  power  in  question. 

Even  admitting  Barber^  Griggf  and  Siappf  to  have  acted  in  the  sale  as 
executors  having  an  interest,  it  may  fairly  be  contended,  that  the  testator  meant 
that  those  three  and  Capper  should  alone  be  concerned  in  the  sale  of  the  estate, 
and  that  the  Garrotte  were  afterwards,  named,  rather  as  guardians  to  the 
children  than  as  executors.  At  all  events,  though  a  party  may  be  still  deemed 
an  executor,  who  renounces  after  being  absolutely  appointedf  by  the  will,  yet 
this  cannot  be  affirmed  of  a  party,  who,  renouncing  under  a  power  of  renuncia- 
tion, given  him  by  the  words  of  the  will  itself,  has,  in  fact,  never  been  absolutely 
appointed  executor.  It  is  true,  that  if  an  executor,  absolutely  appointed  by 
the  win,  renounces,  he  may,  notwithstanding,  aflerwards  take  out  probate,  and 
aet,  but  he  cannot  set  aside  acts  done  by  the  other  executors  without  him;  so 
that  supposing  Garratt  to  have  been  actually  executor,  and  to  have  renounced 
under  ordinary  circumstances,  still  the  statute  21  H.  8.  e.  4.,  expressly 
legalizes  a  conveyance  by  die  residue  of  the  executors,  where  some  or  one  of 
them  refuses. 
*fi7l      *'^^  only  authority  to  the  contrary,  is  a  passage  in  Co.  Idi,  118.  a., 

■^  where  it  is  laid  down,  that  if  one  refuses,  the  others  cannot  make  sale  to 
him  that  refused,  because  he  is  party  and  privy  to  the  will,  and  remains  executor 
etill:  but  this  passage  rests  on  a  case  in  Bendloe  and  DalUson^  p.  15.,  said  to 
have  been  decided  in  7Vtitt/y,  41  Edio.  8.,  which  is  reported  in  the  same 
words  in  the  book  called  0/a  Bendloe^  p.  14.,  in  KeUvoay^  207.  6.,  and  in 
Anderson^  27.  Andereon^  however,  adds,  ^^Qumre  the  mw  after  the  said 
statute."  So  that  the  case  is  not  entitled  to  much  weight;  and  Lord  Kenyan 
says  (in  WUhneU  v.  Garihanh  6  T.  B.  806,)  «'  That  the  distinction  respecting 
sales  by  the  survivors,  where  power  is  given  to  persons  by  name,  and  when  it 
is  given  by  name  of  office,  is  founded  on  law,  which  was,  perhaps,  a  Utile 
doubtful  in  its  origin,  and  was  the  occasion  of  making  the  statute  21  ^.8.  e.  4.; 
for  it  appears  by  the  preamble,  that  that  act  was  passed,  rather  to  remove 
doubts  wan  to  make  a  new  law ;  it  recites,  that  such  a  sale  of  lands,  after  the 
opinion  of  divers  persona^  can  in  no  wise  be  good  or  effectual  in  law." 
Further,  the  reason  on  which  the  case  in  Bendloe  was  decided,  namely,  that 
the  renouncing  executor  is  still  a  party,  applies  equally  to  cases  before  and 
after  the  statute,  so  that  if  that  reason  be  not  well  founded,  the  second  and  third 
conveyanees  under  the  statute  remain  unimpeached. 
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This  leads  to  the  consideration  of  the  objection  to  the  first  and  fourth  convey- 
ances,  which  may  be  divided  into  two  heads ;  first,  that  a  party  cannot  convey 
to  himself:  secondly,  that  at  all  events,  he  cannot  do  so  where  he  is  an  execntor, 
4uch  a  conveyance  being  inconsistent  with  his  duty  as  an  executor.  The  first 
head  of  the  objection  is  of  a  nature  purely  technical,  and  occasioned  by  the 
*ancient  forms  of  conveyances:  as,  with  respect  to  a  conveyance  by  bai||[ain  ^^.g 
and  sale ;  a  man  cannot  bai^in  and  sell  to  himself,  because  of  the  supposed  ^ 
absurdity  of  such  a  contract;  for  the  same  reason,  he  cannot  enfeoff*  himself 
or  his  wife ;  but  there  is  nothing  in  the  common  law  which  prohibits  a  eon> 
veyanoe  by  a  party  to  himself,  provided,  he  can  effect  it  consistantly  with  the 
technical  forms  of  conveyance.  Thus  a  party  may  enfeoff  another  with  the 
intent  to  take  back  the  eltate  to  himself,  or  to  himself  and  his  wife ;  so  he  may 
covenant  to  stand  seised  to  the  use  of  himself  or  his  wife,  or  he  may  convey  to 
the  use  of  himself  and  his  wife ;  the  owner  of  an  advowson  may  present  him- 
self; the  donee  of  a  general  power  of  appointment  may  execute  it  in  favor  of 
himself;  why,  therefore,  might  not  these  executors  execute  in  favor  of  them- 
selves, or  one  of  themselves,  the  power  of  appointing  to  a  purchaser?  or  how  in 
.-.e  absence  of  fraud  can  the  conveyance  by  all  of  them  to  Thompson  be  im- 
•eachedT  If  an  appointment  to  a  stranger  can  be  set  aside  by  proof  in  pais  that 
the  stranger  takes  for  the  appointor,  no  conveyance  under  a  power  can  be  safe. 

Then,  secondly,  the  principle  that  a  trustee  cannot  be  the  purchaser  of  t 
trust  estate,  is  a  mere  rule  of  equity ;  if  proper  forms  be  observed,  the  convey- 
v)ce  is  good  at  law ;  and  unless  a  trust  has  been  abused,  a  Court  of  Equity 
will  not  set  aside  such  a  conveyance,  Campbell  v.  Walker^  5  Ves,  678, 
Sanders  v.  Walker^  13  Ves.  608.  Even  when  equity  has  interfered  on  the 
vround,  that  a  trust  has  been  abused,  it  has  always  decreed  a  reconveyance, 
which  would  be  unnecessary  if  the  conveyance  to  the  trustee  were  void ;  and, 
though  such  interpositions  have  taken  place  on  applications  against  a  trustee, 
there  is  no  instance  of  an  application  by  a  trustee  to  set  aside  a  conveyance 
made  to  himself.  Here,  tlie  conveyance  *is  for  the  benefit  of  the  cesttds  p«.g 
oue  trust,  and  the  consequences  of  holding  such  a  conveyance  to  be  void,  *- 
might  in  other  cases  be  most  injurious  to  subsequent  bona  fide  purchasers. 

Lens  and  Vaughan^  Serjts.,  for  the  defendants,  relied  mainly  on  the  passage 
in  Co.  Lit.  113.  o.,  and  the  case  in  Bendioe,  which,  tliey  observed,  was  also 
stated  as  law  in  1  7?o//.  Mr.  329.,  and  had  never  been  questioned  in  any  sub- 
sequent decision.  They  contend,  that  no  distinction  could  be  made  between 
the  rights  of  an  executor  for  the  purpose  of  sale,  and  the  rights  of  an  executor  for 
ordinary  purposes,  the  law  not  recognizing  two  sorts  of  executors.  So  that, 
on  these  grounds,  the  second  and  third  conveyances  must  be  holden  void. 

With  respect  to  the  fourth,  that  GarratU  notwithstanding  his  renunciation, 
remained  an  executor  for  all  legal  purposes;  Robinson  v.  Pettj  3  P.  fVms.  251, 
Middleton^s  case,  5  Bqi.  28.  That  the  interests  of  an  executor  as  a  purchaser 
were  so  entirely  opposed  to  his  duty  as  a  seller,  that  the  courts  would  never 
uphold  a  transaction,  which,  if  decided  to  be  legal,  might  be  productive  of  the 
most  ruinous  consequences  to  infants  and  others,  for  whose  benefit  executors 
were  entrusted  with  power.  That  where  parties  enfeoffed  for  the  purpose  of 
a  re-enfeoffment  to  themselves,  the  conveyance  was  of  their  own  estate,  and 
not  of  the  estate  of  a  cesttd  que  trust :  and  where  a  party  presented  himself 
under  his  own  advowson,  institution  by  the  bishop,  and  induction,  were  neces- 
sary, before  he  could  become  possessed  of  the  living.  So  that  there  was  no 
ground  for  saying  that  the  objection  to  the  fourth  conveyance  was  merely 
technieal,  or  that  such  a  conveyance  could  be  supported  under  any  view  of  the 
case. 

*If  that  conveyance  was  void,  so  was  also  the  first,  the  object  of  that  r-^^Q 
being  exactly  the  same  as  the  object  of  the  fourth,  and  quoa  prohibetur  ^ 
per  direeium  proJnbetur  et  per  obiiquum^   Co.  Lit.  223.  b.    Wingati^s 
Maximst  (^IS.^Magdtden  College  case,  11  Bep.  IZ.'^CamulUe  Friars'  case. 
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Ibia,  Wingate^  619.  In  Jenkin^s  Centuries,  p.  189,  it  was  holden,  that 
executors  could  not  retain  land  to  pay  debts,  but  were  bound  to  sell  to  some 
one  not  an  executor. 

Cur.  adv.  vulL 

The  f<^owing  certificate  was  afterwards  sent:  '*This  case  has  been  argued 
before  us  by  counsel ;  we  have  considered  it,  and  are  of  opinion,  that,  under  all 
the  circumstances  within  stated,  the  legal  estate  in  lots  1  and  2  is  well  vested 
in  Peier  Thompson,  and  the  legal  estate  in  lots  3  and  4  is  well  vested  in  the 
defendant,  John  Crarratiy  by  the  conveyances  made  to  them  respectively 

R.  Dallas. 

J.  A.  Park. 

J.    BURROUGH. 

J.  Richardson.** 
ToL.  Yi'-.-&\  2l2 
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PALMER  et  al.  v.  BLACKBURN,  t 

The  general  principle  of  insurance,  that  the  insured  shall,  in  case  of  a  loss,  recover  no  more 
than  an  indemnity,  may  be  controlled  by  a  mercantile  usaee  clearly  established  to  the  con- 
trary ;  and  usage,  that  the  loss  in  an  open  policy  on  freight  shall  be  adjusted  on  the  gross, 
and  not  on  the  net  amount  of  the  freight,  is  a  \ega\  usage. — DqUom  C.  J.  dvbitaiUe, 

Assumpsit  ou  an  open  policy  of  insurance  on  freight  At  the  trial  before 
Dallas  C.  J.  London  sittings  after  Trinity  term  last,  it  appeared  that  the  ship 
Juliana^  bound  from  the  llaat  Indies  to  London,  was  totally  lost  just  before 
the  termination  of  her  voyage.  The  freight  payable  to  the  plaintiffs  in  the 
event  of  the  safe  arrival  of  the  ship  would  have  been  3068/. ;  but  out  of  this  the 
plaintiffs  must  have  paid  699/.  98.  for  seamen's  wages,  pilotage,  light  dues,  ton- 
Qo«-i  ^^S^  duty,  and  *dock  dues ;  from  which  payment  they  were  altogether 
•^  exempted  by  the  loss  of  the  vessel. 

The  defendant  contended  that  the  plaintiffs  were  entitled  to  recover  from  the 
insurers,  not  the  amount  of  the  gross  freight,  but  only  the  amount  of  the  net 
freight,  af\er  deducting  tbe  charges  which  the  plaintiffs  must  necessarily  have 
incurred  had  the  ship  arrived  in  safety ;  and  he  paid  into  court  sufficient  to 
cover  his  proportion  of  the  amount  of  the  net  freight. 

The  plaintiffs  persisted  in  demanding  the  amount  of  the  gross  freight,  and 
called  merchants  of  30  and  40  years*  experience  at  Lloyd*8,  who  concurred 
in  stating,  that  though  open  policies  on  freight  were  extremely  rare,  the  uniform 

fJRiAardion  J.  was  absent  during  the  whole  of  this  term,  being  prevented  from  attending  by 
HI  health. 
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custom  in  settHng  losses  upon  them,  had  been  to  pay  the  assured  on  the  amount 
of  the  gross  freight. 

To  the  admission  of  this  evidence  the  defendant  objected,  on  the  ground  that 
it  proposed  to  establish  the  existence  of  a  custom  contrary  to  iaw,  a  policy  of 
insurance  being  a  contract,  the  object  of  which  was  to  secure  to  the  assured  a 
bare  indemnity ;  whereas  a  usage  such  as  the  present  would  secure  to  him  a  profit 
on,  and  operate  as  inducement  to  the  loss  of  ship. 

The  learned  Judge  having  admitted  the  evidence,  subject  to  future  discussion 
on  the  point,  the  defendant  called  witnesses  nearly  equal  in  number  and  expe- 
rience, who  stated  that  they  were  not  aware  of  the  existence  of  the  usage  stated 
by  the  plaintiffs'  witnesses. 

The  jury  having  found  for  the  plaintiffs  the  whole  demand, 

Bo9anquet  Serjt.  now  moved  for  a  rule  to  show  cause  why  the  verdict  for 
the  plaintiffs  should  not  be  set  aside,  and  a  nonsuit,  or  a  verdict  for  the  defend- 
ant, be  entered  instead,  on  the  ground  that  the  evidence  admitted  for  the  plaintiffs 
ought  to  have  been  excluded,  and  that,  at  *all  events,  the  usage  established  p^^o 
thereby  was  contrary  to  law,  and  to  the  very  nature  of  an  insurance.  ^ 
Instead  of  an  indemnity,  the  owner  would,  if  Uie  usage  were  sustained,  derive  a 
very  great  advantage  from  the  loss  of  his  ship ;  in  the  present  instance,  in  the 
proportion  of  near  700  to  3008,  in  many  instances  considerably  more :  indeed  it 
would  be  his  interest  that  the  ship  should  be  lost  as  soon  as  possible  after  quit- 
ting her  port  of  departure,  as  he  would  then  secure  his  freight,  and  be  saved  the 
whole  expense  of  paying  and  provisioning  the  crew  for  the  voyage,  and  of 
defraying  the  heavy  port  chains,  to  which  he  would  otherwise  be  liable. 
Then,  in  all  adjustments  of  general  average  to  which  ship,  cargo,  and  freight 
contributed,  the  charge  on  freight  was  always  calculated  on  the  net,  and  not  on 
the  gross  freight.  Park  on  Inaur.  200.  7th  e(/.,  Marshall  an  Inmr,  467.,  and 
if  the  owner  was  called  on  to  pay  in  that  proportion,  why  should  he  be  paid  in  a 
greater  ? 

Dallas,  C.  J.  The  evidence  in  support  of  the  usage  was  as  strong  as  pos- 
sible ;  the  evidence  on  the  part  of  the  defendant  only  of  a  negative  character, 
and  I  put  it  to  the  jury  to  consider  whether  the  usage  was  so  notorious  as  to 
imply  a  knowledge  of  it  in  the  parties  to  the  action  and  so  to  form  a  part  of  their 
contract.  But  the  defendant's  counsel  contends  that,  admitting  the  existence  of 
the  usage,  it  is  contrary  to  law— contrary  to  Uie  very  principle  of  a  policy  of 
insurance,  as  being  no  more  than  a  contract  for  indemnity— opening  a  wide  gate 
to  frmid,  and  thence,  that  in  law,  it  cannot  be  supported.  Without  giving  any 
opinion  on  the  subject,  I  think  the  point  of  considerable  importance,  and  worthy 
of  further  consideration. 

*PARk,  J.  I  think  the  rule  ought  not  to  be  granted  in  this  case.  The  r-^^n^ 
chief  objection  made  on  the  part  of  the  defendant  is,  that  the  evidence  ^ 
ought  not  to  have  been  admitted.  I  think  it  was  properly  admitted  on  both 
sides,  and,  if  it  was  admissible,  there  can  be  no  ground  for  a  new  trial ;  the  jury 
would  have  drawn  a  very  wrong  conclusion  if  they  had  found  there  was  no  sudi 
usage.  I'hey  have  found  that  open  policies  on  freight  have  always  been  set- 
tled in  this  manner,  and  my  experience  entirely  coincides  with  that  finding. 

BuRROuoH,  J.  In  questions  on  policies  of  insurance,  the  course  has  always 
been  to  ascertain  the  custom  of  merchants  ;  there  is  a  strong  instance  of  this  in 
1  Burr.  JRep,y  Petty  v.  Royal  Exchange^  1  Burr,  341.,  where  it  being  found 
to  be  an  universal  and  wetl  known  usage  for  China  ships  to  unrig  and  place 
their  tackle  in  a  warehouse  on  Bank  Saul  in  Canton  Rivtr^  the  insurers  on  a 
ship  were  held  liable  for  a  loss  happening  to  her  tackle  by  fire  on  this  Bank 
Saul,  Now,  the  usage  in  the  present  instance,  is  as  well  known  to  aU  the  bro* 
&ers  as  that  was  relating  to  Bank  Saul^  and,  in  these  cases,  the  usage  of  ttada 
has  always  been  the  ground  of  decision. 

Rule  refused. 
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gg,-j  •HUGGETT  V.  PARKIN. 

If  a  party  incurs  tho  ezpenae  of  rasiating  a  rule  to  guaah  a  writ  for  irregularity,  and  it  turna  out 
that  thfi  irregularity  la  not  in  the  writ,  but  only  in  the  aervice,  the  court  will  diachaige  the 
rule  with  eoata. 

Vauohan,  Sent,  had  obtained  a  rule  nUi  to  quash  the  writ  of  eapiaa  ad  re^ 
MpondendufOj  and  to  set  aside  all  further  proceedings  in  this  case  for  an  irregu- 
larity in  the  endorsement ;  but,  upon  HuUock^  Serjt.,  showing  cause,  it  turned 
out  that  the  irregularity  was  not  in  the  writ  but  in  the  copy  served,  and  he  cited 
Grqjan  ▼.  Zee,  5  Taiunt.  651.,  to  show  that  in  such  case  the  rule  must  be  dis- 
charged because  it  asks  too  much ;  the  plaintiff  was  obliged  to  appear  to  support 
his  writ,  when,  if  the  service  of  it  had  alone  been  impeached,  he  might  have 
admitted  the  irregularity  without  incurring  the  expense  of  resistance. 

Vaughan^  in  support  of  his  rule,  said  the  defendant  had  no  means  of  know- 
ing the  form  of  the  writ  except  by  the  copy. 

Sedper  Curiam;  the  writ  is  good ;  tlie  service  alone  is  bad ;  the  court  can- 
not set  aside  a  good  writ ;  but  you,  by  calling  on  them  to  do  so,  render  it  ne- 
cessary for  the  party  to  appear  in  support  of  his  writ. 

The  rule  must,  therefore,  be 

Dischaiged,  with  costs. 


»g^-]  •PRIDDEE  V.  COOPER. 

Process  may  be  aenred  at  any  hour. 

Yaughan,  Serjt.,  showed  cause  against  a  rule  obtained  by  HuUockt  Seijt«,  \o 
set  aside  the  service  of  a  capias  ad  respondendum,  and  all  subsequent  proceed- 
ings, on  the  ground  of  irregularity,  because  the  service  did  not  take  place  till 
after  ten  at  night.  Vaughan  argued  that  there  was  a  distinction  between  ser- 
vice of  notices  and  service  of  process ;  that  unless  the  latter  could  be  served  at 
any  hour,  there  might  be  no  means  of  catching  the  defendant. 

The  court  being  also  clearly  of  this  opinion,  the  rule  was 

Dischaigadt  with  costs. 


TRICKEY  V.  YEANDALL. 

The  Court  will  not  decide  on  the  neoeaaity  of  pleaa,  or  refer  ihem  to  the  prothooolary,  in  a 
question  which,  on  the  face  of  them,  appears  to  be  one  of  doubt  and  nicety. 

To  an  action  of  trespass,  the  defendant  pleaded  in  justification  a  right  of  way, 
which  was  variously  described  in  several  pleas,  and  a  new  way  having  been 
substituted  by  the  plaintiff  for  one  formerly  used  by  the  defendant,  there  were, 
for  every  distinct  mode  of  stating  the  right,  two  pleas  exactly  alike,  except  that 
one  applied  to  the  old,  and  the  other  to  the  new  way.  The  fourth  and  fifUi 
pleas  having  described  the  right  to  be  for  the  defendant  to  go  *'  by  himself,  and 
nis  servants,  and  with  horses  ;**  and  the  sixth  and  sevenSi  pleas,  for  the  de- 
fendant to  ffo  '*  by  himself,  and  his  servants,  with  horses,** 
9^fx  ^Pdlf  Serjt.,  obtained  a  rule,  calling  on  the  defendant  to  show  cause 
J  why  it  should  not  be  referred  to  the  prothonotary,  to  consider  the  several 
|deafl  m  tne  rule  specified,  and  to  determine  whether  the  sixth  and  seventh  pleas 
should  not  be  struck  out  as  irrelevant  and  unnecessary. 
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Lem^  Serjt,  who  showed  cause  against  the  rule,  now  endeayored  to  distin* 
guish  the  pleas,  and  uiged,  that  at  all  events  the  court  would  not  decide  on  the 
necessity  of  pleas,  or  refer  them  to  the  prothonotaiy,  in  a  question  which,  on 
the  face  of  them,  appeared  to  he  a  question  of  douht  and  nicety. 

The  court  concurring  in  this  position,  the  rule  was 

Dischaiged,  but  without  costs. 


MONTELLANO  v.  GARCIAS. 

A  defendant  cannot  call  for  seciirtty  for  costs  after  undertaking  to  accept  abort  notice  of  triaL 

So  long  since  as  1817,  the  defendant  had  obtained  time  to  plead,  on  an  agree- 
ment to  take  short  notice  of  trial.  The  cause  having  in  the  meanwhile  been 
unavoidably  delayed,  notice  of  trial  was  at  length  given  in  January  last,  and  the 
plaintiff  was  in  a  condition  to  have  signed  judgment  in  Haater  term  last :  having 
omitted  to  do  this,  in  the  hope  of  bringing  the  defendant  to  some  terms,  the 
defendant  now  obtained  a  rule  niH  to  stay  proceedings  till  security  should  have 
been  given  for  costs,  the  plaintiff  being  a  foreigner  and  living  out  of  the  juris- 
diction of  the  court. 

Taddyj  Serjt.,  who  showed  cause,  cited  Af tiller  v.  Gemorif  3  Taunt.  272., 
and  Steely,  Lacy^  ibid,  in  note^  to  show  that  the  ^defendant  was  not  p^^Q 
entitled  to  any  such  rule  afler  having  undertaken  to  accept  short  notice  of  ^ 
trial,  to  which  the  court  agreeing,  the  rule  was 

Discharged. 


CHRISTIE  V.  WALKER,  et  al. 

Where  the  affidavits  to  hold  to  bail  named  five  defendants,  separate  bailable  process  waa  issued 
against  one,  and  serviceable  process  affsiiist  the  other  four,  who  were  not  named  in  the  bail- 
able process ;  the  bail-piece  named  oniy  the  single  defendant  against  whom  the  bailable  pro* 
cess  nad  issued,  and  the  declaration  was  against  five  defendanta. 

The  court  refnsea  to  enter  an  exaneretur  on  the  bail-piece,  which  was  moved  for  on  the  ground 
of  a  variance  between  the  process  and  declaration. 

The  affidavit  to  hold  to  bail  named  all  the  five  defendants ;  a  bailable  capiat 
was  issued  against  Walker ^  in  which  the  other  four  defendants  were  not  named, 
(either  in  the  body  of  the  writ  or  in  the  ac  etiam  clause,]  and  serviceable  pro- 
cess was  issued  against  the  other  four  defendants.  The  oail-piece  named  only 
Walker,  of  the  five  defendants ;  the  declaration  was  against  all  five. 

Hullodc,  Serjt.,  moved  for  a  rule  to  show  cause  why  an  exaneretur  should 
not  be  entered  on  the  bail-piece,  on  the  ground  that  there  was  a  variance  be- 
tween the  writ  and  bail-piece,  and  the  declaration ;  and  he  cited  Ddacour  v. 
Head,  2  ff,  BL  278.,  where  this  relief  was  granted,  on  account  of  a  variance 
between  the  affidavit  to  hold  to  bail  and  declination ;  Kerr  v.  Sheriff,  2  B.  4*  P* 
358.,  where  it  was  granted  for  a  variance  between  the  writ  and  tlie  declaration ; 
and  Spalding  v.  Jmtre^  6  T,  R,  363.,  where  the  action  was  against  three  as 
surviving  partners,  and  the  declaration  against  them  in  their  own  right.  He  also 
nted  Tetherington  v.  Golding,  7  T.  R.  80. 

But  the  court,  upon  consioeration,  thought  the  present  case  distinguishable 
from  all  those  which  had  been  *cited ;  that  here  the  plaintifif  was  obligea  to  p«^ 
sue  out  two  writs,  under  the  rule  by  which  he  is  precluded  from  joining  ^ 
more  than  four  defendants  in  one,  and  ought  not  to  suffer  for  observing  the  rules 
:.f  the  court;  that  it  was  necessary  he  should  arrest  and  hold  to  bail  all  me  defend- 
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antSf  or  more  of  them  than  he  thought  fit ;  that  having  arrested  only  one,  it  was 
necessary  the  hail-pieoe  should  agree  with  the  writ  on  which  mat  one  was 
arrested ;  that  the  affidavit  of  debt  agreed  with  the  declaration,  so  that  there  was 
no  reason  to  suppose  the  b^  were  ignorant  of  the  precise  nature  of  the  cause 
in  which  they  were  engaged. 

Upon  these  grounds  the  rule  was  refused,  and  HuUock 

Took  nothing. 


ADAMS  V.  STATON. 

Where  the  prothonotary  refused  to  allow  costs  on  account  of  gross  misconduct  on  the  port  of  the 
plaintiff*B  attorney,  the  court  refused  a  rule  for  the  orothonotary  to  review  his  taxation,  though 
defendant  had  stayed  proceedings  under  a  rule  for  staying  tnem  on  payment  of  debts  and 
costs. 

Thb  defendant  had  obtained  a  rule  to  stay  proceedings,  on  payment  of  debt, 
and  costs.  The  prothonotary,  under  all  the  circumstances  of  the  case,  refused 
to  allow  the  plaintiff  any  costs ;  whereupon, 

Vaughan^  Seijt.,  obtained  a  rule  calling  on  the  defendant  to  show  cause  whiy 
the  prothonotary  should  not  review  his  taxation,  contending,  that  whatever  the- 
circumstances  of  the  case  might  be,  or  whatever  the  plaintiff's  demerits,  he 
was  entitled  to  some  costs,  however  small,  by  the  very  terms  of  the  defendant's, 
rule. 

The  prothonotary  then  stated  the  circumstances  of  Uie  case,  as  follows.. 
The  action  was  on  a  bill  of  exchange,  part  of  which  the  defendant  paid,  and 
was  allowed  till  a  certain  time  the  next  day  to  pay  the  residue ;  he  said,  till 
one  o'clock,  and  the  plaintiff's  attorney  admitted  he  was  allowed  till  eleven:  at 
tn^rfi  half  aher  eleven  on  that  *day,  the  defendant  called,  with  the  residue  of  the 

-^  money,  on  the  plaintiff's  attorney,  who  was  at  home,  but  refused  to  see 
him,  desiring  him  to  call  the  next  day.  By  the  next  day  three  writs  had  been 
issued  on  the  bill. 

The  court  instantly  discharged  the  rule,  and  intimated  that  such  conduct  might 
in  future  be  visited  in  a  different  way. 

Rule  dischaiged. 


MASTER  V.  MILNER. 

The  plaintiff  in  a  special  jury  tithe  cause,  being  under  a  peremptonr  imdertaking  to  try  at  the* 
next  assises,  tne  absence  oi  eleven  speoal  jurymen,  was  neld  a  sufficient  reasonTor  his  declin- 
ing to  proceed,  (though  a  tales  haa  been  prayed,  and  some  of  the  talesmen  sworn,)  and  the 
court,  on  a  fresh  peremptory  undertaking  to  try  at  the  next  assises,  discharged  a  rule  nt* t  for 
judgment  as  in  case  of  a  nonsuit. 

In  Easter  term  last  a  rule  for  judgment,  as  in  case  of  nonsuit,  had  been> 
granted  in  this  cause,  (an  action  by  a  deigyman  for  the  tithes  of  potatoes  and 
turnips)  which  rule  was  discharged,  on  a  peremptory  undertaking.  When  the^ 
cause  (for  which  a  special  jury  had  been  appointed)  came  cm  to  be  tried  at  the 
last  Cheuter  assizes,  only  one  of  the  special  jury  attended,  and  the  plaintiff,  for 
that  reason,  declined  proceeding,  though  not  till  a  tales  had  been  prayed,  and 
some  of  the  talesmen  actually  sworn. 

Huttoch  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule,  calbng  on  the 
plaintiff  to  show  cause,  why  the  like  judgment  should  not  be  granted,,  as  in  case 
of  a  nonsuit. 
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But  the  court,  on  hearing  Taddjf,  Serjt.,  against  the  rule,  thoiight,  that  in 
8uch  a  cause,  the  absence  of  special  jurors  was  a  sufficient  reason  ibr  the  plun- 
tiff's  declining  to  proceed;  and  on  his  giving  a  peremptory  undertaking,  the 
rule  was 

Discharged. 


•BURR  V.  FREETHY.  [ni 

Where  a  plaintiff  withdrew  hia  ezeeution  ander  a  consent  from  the  defendant  that  there  ahoold 
be  a  fresh  levy  if  the  debt  were  not  paid  within  a  given  time ;  and  the  defendant 'sjfoods  hav- 
ing been  seized  under  an  execution  at  the  suit  of  another  plaintiff,  the  first  plaintifiplaced  his 
warrant  in  the  hands  of  the  Becond  plaintiff^s  officer,  who,  the  defendant  having  become  a 
bankrupt,  left  m  the  poMeasion  of  his  assignees  all  the  efifects  remaining,  after  satisfying  the 
second  plaintiff's  execution,  to  the  exclusion  of  the  first  plaintiff. 

The  court,  though  the  effects  were  sufficient  to  satisfy  both  executions,  would  not  compel  tbe 
sheriff  to  return  the  first  plaintiff  *s  writ  till  he  should  have  been  indemnified,  and  the  prothouo- 
.tary  should  have  dscidea  which  of  the  parties  should  indemnify  him. 

A  sheriff's  officer  on  the  part  of  the  plaintifif  had  taken  the  defenduit's 
3[Ood8  in  exee«tion;  the  plaintin,  at  the  request  of  the  defendant,  (and  on  re- 
ceiving irom  him  a  written  oonaeni  or  warrant  for  ihe  officer  to  levy  again  if 
the  debt  should  not  be  paid  within  a  given  time,)  ordered  the  officer  to  withdraw. 
The  defendant's  goods  having  been  seized  under  a  subsequent  execution  at  the 
^duit  of  another  plaintiff,  the  plaintiff  Burr's  officer  placed  his  warrant  in  the 
ihands  of  the  second  plaintiff's  officer  for  the  purpose  of  a  fresh  levy.     But  the 
^defendant  having  beeome  a  banknipt,  the  second  plaintiff's  officer  left  the  resi- 
due of  the  ^oods,  after  the  second  execution  alone  had  been  satisfied,  in  the 
possession  of  the  defendant's  assignees,  who  contended  (hat  the  first  execution 
had  been  abandoned,  as  against  the  seooud,  and  the  claim  of  the  assignees. 
The  effects  were  si:^5cient  to  satisfy  both  executions,  and  the  plaintiff,  Burr^ 
insisting  that  his  exeoudon  had  never  in  effect  been  abandoned,  and  that  at  all 
^events  he  was  entitled  before  the  assignees,  ruled  the  sheriff  lo  return  the  writ, 
on  the  ground  that  he  was  bound  to  satisfy  both  executiotts  before  considering 
,  the  claim  of  the  assignees. 

Vaughan,  Serjt.,  on  the  part  of  the  sheriff,  obtained  a  rule,  calling  on  Burr 
^to  show  cause  why  this  rule  for  a  return  should  not  be  dischaiged« 

*The  court,  afbsr  hearing  Ondow,  Serjt.,  against  VocugharCa  rule,  ^^^^ 
*  thought  the  sheriff,  being  excused  by  Burr' a  own  act,  ought  not  to  incur  ^ 
the  expence  of  contesting  the  question  between  the  assignees  and  Burr:  they 
therefore,  enlarged  the  rule  for  a  return,  till  the  parties  should  have  gone  before 
-the  prothonotary,  and  he  should  have  directed  n  proper  mdemnity  for  the 
•sheriff. 


8MALE  demandant,  BREMRIDGE  tenant,  ADAMS  vouchee. 

"Recovery  permitted  to  pass,  notwiilistanding  an  alteration  in  thecapiionof  the  warrants  of  attOT^ 
ney,  the  affidavit  of  the  duo  aoknowlei^inont  thereof,  and  the  notaiial  certificate. 

On  the  motion  of  Zena,  Seqj^t.,  Uie  oourt  permitted  a  recovery  to  pass,  not- 
withstanding some  alterations  which  had  been  made  on  &e  face  of  the  ea^tioD 
of  the  warrants  of  attorney,  the  affidavit  of  the  due  acknowledgment  thereofi  and 
*he  notarial  certificate :  these  instruments  had  been  sent  out  from  this  country 
to  Demarara,  and  all  through  tiiem,  that  colony  having  by  mistake  been 
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styled  the  hUmd  of  DemafwrOf  some  person  there,  had  in  every  instance  where 
the  word  Island  occurred,  drawn  a  pen  through  that  word,  and  had  written 
over  it  the  word  Colony f  but  by  whom,  or  at  what  precise  time  this  had  been 
done  did  not  appear. 


♦73]  •PRICE  demandant,  WATKINS  deforciant. 

Tb«  coort  refused  to  impend  the  gretitinffof  the  jEol  ofa  fine  upon  an  afliilaTit  that  the  deforciant 

was  between  90  and  100  years  old,  and  imbecile  in  diiimL 

Ians,  Seijt.,  upon  an  affidavit  that  the  deponent  was  informed,  and  believed 
the  deforciant  in  this  fine  to  be  childi^  and  imbecile  in  mind,  being  between  00 
and  100  years  of  age,  moved  that  the  granting  of  that  fiat  might  be  suspended 
tin  the  deforciant  should  have  been  examined.  But  the  court  Uiought  that,  even 
if  it  could  be  taken  upon  this  affidavit,  that  the  defcnrciant  was  imbecile  at  the 
present  time,  there  was  no  aUegation  that  she  was  so  when  the  proceeding 
commenced,  and  that  it  might  be  of  dangerous  consequence  to  grant  the  appli- 
catioQ*    Len$^  therefore^ 

Took  nothing. 


8UMMEBSETT  v.  ADAMS30N. 

In  an  actbn  of  trover  fior  ^oods,  onei  of  the  plainiiff  *•  witnesses  stated,  on  cross  ezaininafion,  that 
he  had  heard  the  plaintiff  sa^  he  bad  been  discharged  under  the  lords*  act  subsequently  to  the 
ssle  of  groods :  a  verdict  having  been  found  for  the  plainiiff,  the  court  discharged  a  rule  nut  to 
set  it  aside,  which  bad  been  moved  for  on  the  ground  that  the  plaiotiff'a  declaration  ahowed 
he  had  no  title  to 


Tke  defendant,  an  auctioneer,  had  sold  goods  in  1817,  under  a  commission 
of  bankruptcy  against  the  plaintiff,  for  the  value  of  which  goods,  the  commis- 
sion having  afterwards  been  supecseded  the  plaintiff  sued  in  trover. 

At  the  trial  before  Dalku^  C.  J.  London  sittii^  afler  Trinity  term  last,  one 
of  the  witnesses,  on  cross-examination,  stated  he  had  heard  the  plaintiff  say, 
j^  .-1  that  *he  had  been  discharged  under  the  lords'  act,  32  Geo,  2.  c.  28,  in 
-^  January  1820,  which  was  after  the  sale  of  the  goods. 

Upon  this,  the  defendant's  counsel  objected  that  the  property  in  the  goods  in 
question  was  in  the  plaintiff's  assignee  under  the  lords'  act,  and  that  the  plain- 
tiff must  be  nonsuited  for  want  of  tide.  The  point  was  reserved,  and  the  jury 
found  a  verdict  for  the  plaintiff. 

Taddy,  Serft.,  on  a  former  day  obtained,  on  the  ground  of  the  objection  made 
at  the  trial,  a  rule  to  show  cause  why  the  verdict  for  the  plaintiff  should  not  be 
set  aside  and  a  nonsuit  be  entered. 

LenSf  Serjt.,  who  showed  cause  against  the  rule,  argued  that  a  loose  admis- 
sion of  the  plaintiff's  upon  a  matter  involving  knowledge  of  law  as  well  as 
statement  of  fact,  oufht  not  to  be  taken  as  conclusive  against  him ;  that  the 
defendant,  who  raised  the  objection,  ought  to  have  sustained  it,  not  by  tlie  mere 
report  of  a  conversation,  but  by  the  best  evidence  which  the  nature  of  the  case 
supphed,  by  the  appropriate  evidence  of  the  written  assignment;  if  that  existed, 
the  conversatian  was  not  evidence;  if  it  did  not  exist,  there  had  been  no 
assignment;  besides,  the  plaintiff  might  have  been  dischaiged,  and  the  assign- 
ment might  never  have  been  made,  or  it  might  have  been  irregular  and  md,  so 
that  the  conversation  reported  did  not  sustain  the  inference  which  the  defendant 
wished  to  draw  from  it. 

Vol.  vni^ — 52.  2  M 
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Taddy,  in  support  of  his  rule,  contended  that  it  was  not  incumbent  on  the 
defendant  to  prove  any  thing,  but  that  the  plaintiff  must  make  out  a  food  title 
in  omnibus f  or  he  could  not  sustain  his  case ;  that  the  plaintiff's  own  admission, 
touching  his  discharge,  was  ^evidence  of  the  most  conclusive  nature;  p^. 
that  if  his  discharge  had  taken  place  without  an  assignment,  he  would  haye  ^ 
been  guilty  of  an  offence  punishable  by  transportation  under  the  lords'  act,  and 
the  court  would  not  presume  a  crime  to  have  been  committed.  As  to  any  pos- 
sible irregularity  in  the  assignment,  that  instrument  was  part  of  the  proceedings 
of  the  court,  in  the  case  of  an  insolvent,  and  with  respect  to  the  proceedings  of  a 
court,  the  rule  was  omnia  premmuntvr  rite  acta. 

Dallas,  C.  J.  The  only  evidence  of  a  discharge  under  the  insolvent  debt- 
or's act,  was  a  supposed  admission  by  the  party  lumself ;  for  if  he  had  been 
really  discharged,  the  fact  would  have  appeared  on  the  proceedings  of  the  In- 
solvent Debtors'  Court,  and  the  party  who  raised  the  objection  might  have 
established  it  by  that  evidence.  But  it  has  been  urged,  that  by  his  own  admis- 
sion, the  plaintiff  is  divested  of  all  right  to  sue :  that  may  be  the  case  where  the 
admission  is  of  a  fact  within  the  party's  own  knowledge,  but  not  where,  as  in 
the  present  instance,  the  matter  is  mixed  up  of  law  and  fact.  The  property  of 
which  an  insolvent  is  devested,  certainly  becomes  vested  in  his  assignees  if  the 
provisions  of  the  statute  have  been  complied  with ;  if  not,  it  remains  in  the 
insolvent.  The  statute  says,  32  Geo.  2.  c.  28.  s,  17.,  that  ihe  **  prisoner  shall 
deliver  in  upon  oath,  a  full,  true,  and  just  account,  disclosure  and  discovery  in 
writing,  of  Uie  whole  of  his  real  and  personal  estate,  ^. ;  and  on  the  delivering 
in  of  such  account,  the  estate  and  effects  of  such  prisoner,  shall  be  assigned  and 
conveyed  by  such  prisoner  by  a  short  indorsement  on  the  back  of  such  account." 
The  right  of  the  assignees  depends  on  an  assignment  being  legally  made  to  them, 
and  on  *its  being  followed  up  by  possession ;  here  there  has  been  no  in-  p^g 
tervention  on  the  part  of  the  assignees,  and  we  cannot  suppose  the  whole  ^ 
transaction  to  have  been  regular,  merely  because  the  par^  has  said  that  he  was 
discharged.  If  the  property  was  really  vested  in  the  assignees,  the  defendant 
might  have  proved,  and  ought  to  have  proved  that  fact. 

Park,  J.  Loose  expressions  like  this  ought  not  to  be  taken  as  conclusive, 
that  all  has  been  rightly  done  under  the  various  provisions  of  an  act  of  parlia- 
ment: the  party  who  elicited  the  supposed  admission  on  cross-examinatioo, 
ought  to  have  sustained  it  by  the  production  of  the  appropriate  evidence. 

BuRROvoH,  J.  We  are  desired  to  say,  that  this  expression  included  all  that 
was  necessary  to  devest  the  insolvent  of  his  property.  I  think  it  does  not:  he 
might  have  been  discharged ;  but  it  does  not  follow  as  a  matter  of  course,  that 
anything  was  done  to  devest  him  of  property.    The  rule  must  be  discharged. 

Rule  discharipd. 


«> 
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^,  .  •ST.  JOHN  V.  CHAMPNEYS. 

By  53  G,  3.  c,  141.,  it  is  enacted,  that  within  thirty  days  after  the  execution  of  every  deed,  &«• 
whereby  any  annaity  or  rent  charge  shall,  from  and  after  the  passing  of  the  said  act,  be 
granted  for  life  or  li?ee,  or  for  any  term  of  years,  or  greater  estate  aetermmable  on  life  or  li?es, 
a  memorial  of  the  date  of  every  such  deed,  dtc  of  the  names  of  all  the  parties,  and  all  the  wit* 
nessea  thereto,  and  of  the  person  or  persons  for  whoee  life  or  U?es  such  annuity  or  rent  cbarga 
shall  be  granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be  beneficially  received, 
ahall  be  enrolled  in  chancen^,  in  the  form  or  to  the  effect  therein  exemplified,  with  such  alter- 
ations as  the  nature  and  circumstancea  of  any  particular  case  may  reasonably  require ;  and  in 
a  schedule,  the  following  directions  are  given,  as  to  the  mode  of  aescribingthe  witnesses  in  the 
men?  ^rtjil :  at  the  head  of  one  of  several  columns,  which  are  to  contain  the  substance  of  the 
deeus,  Hand  the  words  **  names  of  witneeses ;  and  underneath,  as  applicable  to  indentures  of 


lease  %.w\.  release,  the  letters  and  words  B.  F,  of            ,  G,  H,  of—-—;"  and  as  applica- 
'  -      -   -  \,d.  h:* 

Held,  that  they  were  sufficiently 
deecir//l  in  the  memorial  as  clerks  to  E,  H,  (their  employer,)  of  ^.  (the  employer's  rest- 


_  . _p    — — __  — _  — -.^_   —  _    _ _  y    —  _ —  y         __    _ 

ble  to  /  bond  and  warrant  of  attorney  to  confess  judgment,  the  letters  '*J5.  i**. 

"    '    ks,  ~"  '      *       " 


Whe;v    be  witnesses  to  the  deeds  were  atUnrneys'  cler 

deecir/ 

deno'>.i 


Bt  tha  53  G.  3.  e.  141.  8.  6.,  it  is  enacted,  that  within  thirty  days  after  the 
execution  of  every  deed,  bond,  instrument,  or  other  assurance,  whereby  any 
annuity  or  rent  charge  shall,  from  and  after  the  passing  of  the  said  act,  be  granted 
for  one  or  more  Ufe  or  lives,  or  for  any  term  of  years,  or  greater  estate  deter- 
minable on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  every  such  deed, 
^c.  of  the  names  of  all  the  parties,  and  of  all  the  witnesses  thereto,  and  of  the 
person  or  persons  for  whose  life  or  lives  such  annuity  or  rent  charge  shall  be 
granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be  beneficially 
received,  shall  be  enrolled  in  the  High  Court  of  Chancery,  in  the  form  or  to  the 
effect  therein  exemplified,  with  such  alterations  therein,  as  the  nature  and  cir- 
cumstances of  any  particular  case  may  reasonably  require.  And  in  a  schedule 
the  following  directions  are  given,  as  to  the  mode  of  describing  the  witnesses  in 
the  memorial :  At  the  head  of  one  of  several  columns,  which  are  to  contain  the 
substance  of  the  deed,  stand  the  words  **  names  of  witnesses,'*  and  underneath, 
78*1  ^  applicable  to  indentures  *of  lease  and  release,  the  letters  and  words 

J  «i^.  F.  of G.  H,  of ;"  and  as  applicable  to  a  bond  and 

warrant  of  attorney  to  confess  judgment,  the  letters  «*  E.  F,^  O,  H,** 

In  Hilary  term,  1822,  the  Court  of  King's  Bench  putting  a  construction  on 
this  part  of'^the  statute,  decided,  in  a  case  where  the  witness  was  an  attorney's 
clerk,  that  the  witness's  place  of  abode  ought  to  be  stated ;  and  that  it  was  not 
a  sufficient  statement  of  his  abode  to  describe  him  as  clerk  to  an  attorney,  and 
then  to  state  the  attorney's  abode,  Darwin  v.  Lincoln^  H  B.  fy  A.  444.,  Smith 
V.  Ffitchard,  id.  717. 

hi  Julj/t  1822,  an  act  of  parliament  was  passed,  which,  [after  reciting  the 
enactment  of  53  O,  3.  c.  141.,  and  that  in  consequence  of  such  indistinct  en- 
actment, it  might  be  doubtfiil  whether  it  was  the  intention  of  the  legislature  to 
require  any,  or  if  any,  what  description  should  be  added  to  the  names  of  the 
witnesses  in  the  memorial  of  any  annuity  deed,]  declared,  ^  that  by  the  said  act 
of  the  53  G.  3.  e,  141.,  no  further  or  other  description  of  the  subscribing  wit- 
ness or  witnesses  to  any  deed,  iic.  whereby  any  annuity  or  rent  charge  is  or 
may  be  granted,  is  required  in  the  memorial  thereof,  besides  the  names  of  all 
such  witnesses,  and  so  the  said  act  shall  be  construed,  deemed,  and  taken:"  with 
a  proviso,  '*  that  this  act  shall  not  affect  or  prejudice  any  suit  or  proceeding  at 
law  or  in  equity,  commenced  on  or  before  the  31st  day  of  JUby,  1822,  and  now 
depending,  upon  the  ground  of  an  alleged  defect  in  the  memorial  thereof,  in  not 
describing  the  witnesses  thereto,  otherwise  than  by  his,  her,  or  their  name  oi 
names,  for  avoiding  any  such  deed,  &c." 

hi  1818,  the  defendint,  Sir  Tlionuu  Swymrntt  Champmy^y  and  his  wife, 
had  granted  an  annuity  to  the  plaintiff.  General  SL  JohHf  secured  by  a  warrani 
of  attorney  to  enter  up  judgment,  and  in  the  memorial  of  this  annuity,  the  wi* 
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nesses  to  the  instrumentB  were  described  *a8  follows :  **  TTiomas  Jama  p,^_ 
Denkin^  Jamtz  Felt  on  Cooke^  clerks  lo  Mr.  Edward  Howard^  of  Cbribe-  ^ 
ftreetf  Burlington  Gardens^  in  the  county  of  Middlesex,** 

In  Easter  term  last,  Lawea^  Seijt.,  on  behalf  of  the  defendant,  obtained  a  rule, 
calling  on  the  plaintiff  to  show  caase  why  all  the  several  proceedings  upon  the 
judgment  signed  in  this  cause  should  not  be  stayed,  and  why  me  annuity 
granted  by  £e  defendant  and  his  wife  to  the  plaintiff  should  not  be  »!»  aside; 
and  M'hy  the  deeds  whereby  the  said  annuity  was  secured,  should  not  be 
delivered  up  to  be  cancelled,  and  the  said  judgment  vacated,  a  part  of  the  con- 
sideration-money having  been  retained,  and  the  memorial  being  defective  in  not 
stating  the  names  of  all  the  persons  by  whom  the  said  annuity  was  to  be  bene- 
ficially received,  and  in  not  stating  the  place  of  abode  of  the  witnesses  to  the 
said  several  deeds. 

The  last  mentioned  act  of  pariiament,  (3  G.  4.  c.  02.)  being  actually  in  pro- 
gress in  the  lenslature  when  this  rule  was  obtained,  the  discussion  on  the  rule 
was  postponed  till  the  present  term ;  when,  it  having  been  admitted  that  no 
part  of  the  consideration-money  had  been  retained  by  General  St,  John^  and 
that  there  was  no  omission  of  names  of  persons  by  whom  tlie  annui^  had  been 
beneficially  received, 

Vaughim  and  Tad^,  Serjts.,  who  showed  cause  against  the  rule,  argued  to 
the  following  effect,  j^irst,  the  preaeDt  case  is  not  wi&n  the  proviso  of  3  G.  4. 
c.  92.  8,  4.,  which  excepts  from  the  operation  of  that  act  all  prooeedingi  oonw 
menced  before  31st  of  Jnoy,  1822,  and  at  the  time  of  passing  the  act,  depend- 
ing, **  upon  the  ground  of  an  alleged  defect  in  the  memorial  of  the  deeds,  in  not 
describing  the  witnesses  thereto,  otherwise  than  by  his,  her,  or  their  name  or 
names.*'  The  defect  objected  to  in  the  present  cause,  is  not  an  omission  to 
describe  the  ^witnesses,  further  or  otherwise  than  by  name,  but  the  hav-  p^A 
ing  added  to  the  names  a  description  different  from  that,  which  (according-  ^ 
to  decisions  in  the  Court  of  King's  Bench)  is  required  by  53  dr„  8.  c.  141.  If 
the  present  case  is  not  within  the  proviso  in  s.  4.  of  3  G,  4.  c.  92.,  then  by  the 
express  enactment  of  that  statute,  there  is  an  end  of  the  objection  touching  the 
description  of  these  witnesses. 

Admitting,  however,  for  the  purpose  of  aigument,  that  the  present  case  is 
excepted  from  the  operation  of  3  G,  4.  c.  92.  then  the  witnesses  must  be  des- 
cribed according  to  the  provisions  of  58  G.  3.  c.  141.  Now,  tiiat  act  does  not 
any  where  require,  that  the  witnesses'  place  of  abode  shall  be  described  in  the 
memorial,  but  only  their  names;  as  the  object  of  the  memorial  is  to  set  out  the 
mibstance  of  the  deed.  The  schedule  of  me  act,  indeed,  which  directs  in  what 
manner  the  material  parti  of  an  annuity  deed  sludl  be  set  out,  contains  several 
columns,  at  the  head  of  one  of  which  are  the  words  *'  names  of  witnesses," 
and  underneath,  as  applicable  to  indentures  of  lease  and  release,  the  letters  and 

words  **  E.  F,  of "  and  "  G.  H.  of **  from  whence  it  might  be 

inferred,  that  some  description  was  required  to  be  given  to  the  wimess;  though 
there  is  no  reason  for  saying  that  such  description  was  meant  to  be  of  his  place 
of  abode,  rather  than  of  his  place  of  occupation:  however,  it  should  seem,  thai 
the  word  *^  of"  may  have  crept  in  through  inadvertence,  or  without  any  pai- 
ticular  meaning;  since  further  on,  as  applicable  to  a  bond  and  warrant  of  attor- 
ney to  confess  judgment,  the  letters  E.  F.  and  G,  H,  are  inserted  without  the 
addition  of  the  wokI  **  of."  But  admitting,  that  by  virtue  of  the  word  ^*oV^  in 
the  schedule,  some  description  is  required  of  the  witnesses  to  the  deed  of  lease 
and  release,  why  must  that  description  in  aM  cases  be  of  the  abode  of  the  wit- 
ness ;  why  may  it  not  vary  according  to  drcumstanees,  as  the  blank  left  after 
^e  word  «*of,"  and  the  very  words  of  *tfae  enacting  clause  must  lead  us  r^^ 
to  infer  was  the  intention  of  the  legislature?  The  object  of  the  act  was  ^ 
by  a  recorded  memorial  lo  eecure  the  means  of  enquiry  into  annuiQr  transac- 
tions whenever  circumstances  should  call  for  enquiry:  if  so,  an  attorney's  dlerk 
is  much  more  likely  to  be  heard  of  at  the  house  iS  his  employer,  than  in  an 
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obscure  lodging.  In  affidavits  to  hold  to  bail,  and  in  other  matters  touching 
process,  attomej's  clerks  ha^'e  always  inserted  the  place  of  their  principars 
residence,  where  such  clerks  have  been  occupied  during  the  day,  and  not  theif 
place  of  abode  at  night;  and  Lord  EUenboraugh  thought  this  the  better  des« 
cription  in  cases  where  much  strictness  is  required,  HwHope  v.  Thome^  1  M. 
4*  S.  103.  It  is  true,  the  Court  of  King's  Bench  have  come  to  a  different 
decision  in  Darwin  v.  Lincoln^  and  Sndth  v.  PrUchard;  but  for  the  reasons 
before  given,  those  decisions  do  not  seem  sustainable  either  under  the  letter 
or  the  intention  of  53  6.  3.  c.  141. 

Lawea  and  Peake^  Serjts.,  in  support  of  the  rule,  contended  that  this  case 
was  within  the  proviso  of  8  G,  4.  c.  02.,  and  that  to  give  that  proviso  the 
narrow  and  critical  construction  attempted  on  the  other  side,  would  deprive  it 
of  all  useful  effect.  Further,  they  argued  that  the  3  G.  4.  e.  92.  Was  only 
prospectively  declatory ;  for,  if  it  were  otherwise,  and  should  be  held  in  effect 
to  reverse  the  decisions  in  the  King's  Bench,  the  proviso  would  be  a  mere 
mockery  as  to  the  present  defendant;  mat  therefore,  as  to  this  case,  the  53  G,  3. 
c.  141.  must  be  construed  as  if  the  3  O.  4.  c.  92.  had  never  passed:  so  con- 
struing that  act,  and  the  preceding  act  of  17  G,  3.  c«  26.,  they  contended  that 
nothing  would  satisfy  the  intention  of  those  acts,  and  the  blank  left  afler  the 
»82l  *^^^  **of  ■  ■  ^'  in  53  G,  8.  c.  141.,  but  a  description  of  the  witness's 
-I  place  of  abode,  that  being  the  only  place  in  which  enquiry  for  the  witness 
could  be  made  with  the  probability  of  success,  inasmuch  as  the  grantor's  attor« 
ney  might  be  implicated  in  transactions  which  would  have  the  effect  of  setting 
the  annuity  aside,  and  might  refuse  to  give  the  address  of  a  clerk  who  mi^hl 
be  no  longer  in  his  service.  They  concluded  by  relying  on  Darwin  v.  LincStn^ 
and  Smith  v.  Priiehard. 

Dallas,  G.  J.  It  is  admitted  that  this  case  is  free  from  any  objection  on 
the  ground  of  retainer  of  part  of  the  consideration  paid  for  the  annuity,  or  of 
privity  on  the  part  of  General  St.  John,  to  the  conduct  or  misconduct  of  Gibbs 
and  Howard:  this  is  a  fair  and  honorable  case;  asserted  to  be  so  on  one  side; 
not  denied  on  the  other:  and  though  the  motion  was  made  on  the  ground  of  a 
retainer  of  part  of  the  consideration,  that  ground  has  been  abandoned,  and  the 
only  objection  now  remaining,  is,  that  the  witnesses  have  been  described  by 
theer  place  of  occupation  and  not  by  their  place  of  abode ;  it  is  not  pretended 
that  any  inconvenience  was  occasioned  by  this  mode  of  description,  or  that  the 
witnesses  could  not  be  found ;  the  question  resolves  itself  into  an  objection  of 
form,  against  the  merits  of  the  case :  however,  it  is  not  the  less  entitled  to  be 
considered  in  a  court  of  justice,  because  we  must  decide  according  to  the  law, 
whatever  that  law  may  be. 

The  question,  (which  arises  on  different  acts  of  parliament,)  is,  whether  the 
place  of  his  occupation  be  a  proper  description  for  the  witness  to  an  annuity 
deed,  or  the  place  of  his  abode.  With  a  view  to  this  question,  it  will  be 
necessary  for  me  to  advert  to  the  diflerent  statutes  concerning  tliis  subject, 
which  are,  the  17  G.  3.  c.  26.,  53  G.  3.  c.  141.,  and  3  G.  4.  c.  92. 
*H'Al  *And  first,  with  respect  to  3  G,  4.,  is  it,  or  is  it  not  declaratory,  and  if 
-•  so,  is  it  retrospectively  or  prospectively  so?  If  it  is  retrospective,  there 
is  an  end  of  the  question,  (unless  the  present  case  be  excepted  by  the  proviso,) 
because  the  names  only  of  the  witnesses  are  required  to  be  stated  in  the  memo* 
rial,  and  not  even  the  addition  of  their  place  of  occupation.  Is  this  case,  or  is 
it  not,  excepted  by  the  proviso  ? 

On  these  questions  there  may  be  difficulty,  which  I  shall  not  now  proceed  to 
examine,  though  I  think  that  the  present  case  was  intended  to  be  excepted  by 
the  proviso  in  the  last  act;  for,  if  it  was  intended  that  the  act  should  be  retro* 
spective  in  every  possible  case,  there  would  have  been  no  use  in  the  saving 
clause : 

However,  admitting  this  to  be  a  case  excepted,  we  must  enquire  how  the 
taw  stood  previously  to  the  passing  of  the  late  act.    In  passing  the  17  6.  3. 
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e,  26.,  the  legislature  considered  the  granting  of  annuities  as  then  practised,  a 
pernicious  habit;  but  under  that  impression,  what  did  it  require  the  memoiial 
to  contain  ?  not  the  place  of  abode,  not  the  place  of  occupation,  but  merely  the 
names  of  the  witnesses.  Then  came  58  O,  3.  c,  141.,  and  in  the  interral 
those  crowds  of  cases,  with  respect  to  which  it  was  said,  that  doubts  had  been 
occasioned  whether  the  act  had  not  produced  more  harm  than  good.  In  the 
enacting  clase  of  53  0.  3.  e.  141.,  the  description  of  the  witness  is  not  required 
to  be  stated,  but  it  is  required  by  the  schedule,  which,  for  this  purpose  must  be 
considered  as  forming  part  of  the  enacting  clause.  But  what  does  the  schedule 
say  ?  At  the  head  of  one  of  several  columns  which  are  to  contain  the  sub- 
stance of  the  deeds,  are  the  words  '<  names  of  witnesses,*'  and  underneath,  as 
applicable  to  indentures  of  lea^e  and  release,  the  letters  and  words  *^E,  F, 

of G.  H.  of ^"         .  Not,  of  such  a  place  or  of  such  an 

occupation;  but  it  leaves  the  description  to  be  varied  as  the  nature  of  the  case 
may  require. 

*Now  the  act  must  be  construed  reasonably ;  that  is,  so  as  to  suppress  p^i 
wrong,  or  advance  the  remedy  against  it:  ^ 

With  this  view,  let  us  proceed  by  steps,  and  enquire  into  the  nature  of  attes- 
tations in  general,  for  the  object  of  them  must  be  the  same  in  all  cases. 
Attached  to  a  deed  they  can  mean  mothing,  if  it  be  not  that  the  witness  should 
be  forthcoming  on  any  proper  occasion,  to  authenticate  the  instrument  he  has 
attested ;  but,  whether  tiiey  be  attadied  to  a  deed  or  will,  the  law  does  not 
require  the  witness's  place  of  occupation  or  abode.  I  agree,  that  cases  like  the 
present  stand  on  a  different  ground;  that  there  may  be  one  kind  of  description 
required  in  affidavits  to  hold  to  bail,  another  in  notices  of  justification  of  bail, 
and  in  services  of  process,  another;  that  the  nature  of  the  attestation  must  in 
each  case  depend  upon  the  nature  of  the  instrument;  but,  in  deciding  on  the 
description  proper  to  be  employed  on  such  occasions,  what  view  have  the 
courts  taken  of  the  subject?  In  Haalope  v.  7^m,  I  M,  ^  S.  103,  where  the 
deponent,  in  an  affidavit  to  hold  to  bail,  was  described  by  his  place  of  occupa- 
tion, the  counsel  relied  on  this  being  the  usual  form :  that  case  is  not  perfectly 
in  point  with  the  present;  the  practice  there  depended  on  a  rule  of  court;  but 
to  get  at  the  meaning  of  the  rule,  we  must  look  to  the  reason  of  the  thing.  The 
case  turned  on  a  rule  which  required  the  true  place  of  abode,  and  true  addition 
of  every  person  making  an  affidavit:  The  53  G,  3.  c.  141.,  requires  no  such 
description :  and  what  did  the  court  hold  there,  where  so  much  more  was 
required  than  under  the  act  of  parliament?  It  was  contended,  that  the  place 
of  abode  meant  the  place  where  the  person  usually  slept; 

Lord  Ellenhorough  said,  **  that  the  words,  o/ace  ofabodt^  did  not  necessarily 
mean  the  place  where  the  *deponent  slept;  that  the  object  of  the  rule  of  p^g^ 
court  was  to  ascertain  the  place  where  the  deponent  was  most  usually  to  *- 
be  found,  which  in  that  case  was  the  office  at  which  he  was  employed  during 
the  greater  part  of  the  day,  and  not  the  place  whither  he  retired  merely  for  the 
purposes  of  rest." 

Let  us  lay  aside  for  a  moment  the  words  of  the  rule  and  the  words  of  tlie 
act,  and,  the  object  being  to  secure  the  means  of  ascertaining  where  a  witness 
is  to  be  found,  consider  the  best  means  of  attaining  that  object;  Lord  £tfen- 
borough  says,  that  the  place  of  the  witness's  occupation  is  a  more  likely  place 
In  which  to  find  him,  than  that  to  which  he  retires  merely  for  the  purposes  of 
rest,  and  thus  the  question  stands  on  the  reason  of  tiie  tiling. 

With  respect  to  this,  however,  difficulties  have  beeen  raised  in  the  course  of 
the  argument,  and  it  has  been  urged,  that  the  requisite  information  might  be 
refused  at  the  witness's  place  of  occupation:  but,  why  is  that  to  be  presumed, 
or  why  is  it  more  likely  to  happen  there,  that  at  an  obscure  lodging?  There  is 
nothing  in  the  objection,  nor  is  it  likely  that  erroneous  information  will  be  given 
in  the  one  place  rather  than  in  the  other. 

Bo  tliat  here  is  a  case  strong  to  show  what  would  be  a  reasonable  constnie- 
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tion  for  the  descriptioii  required  by  the  statute.  Such,  indeed^  would  have 
been  a  reasonable  construction,  if  even  the  word  abode  had  been  found  in  the 
statute ;  instead  of  this,  a  blank  is  left  after  the  word  **4^"  as  if  for  the  purpose 
of  allowing  the  description  to  Tary,  according  to  the  peculiar  circumstances  of 
each  case.  Looking  to  all  the  objects  of  the  statute,  we  are  bound  to  give  it  a 
reasonable  construction;  and  I  think  the  attestation  required  has  been  suffi- 
ciently followed  in  this  case. 

We  have  been  pressed  with  two  cases  decided  in  the  Court  of  King's  Bench, 
by  which  a  different  construction  has  been  put  on  the  language  of  53  G,  3. 
^Q-y  *No  person  entertains  more  respect  for  die  decisions  of  that  court  than 
^  I  do ;  but,  in  order  to  estimate  the  force  of  those  cases,  it  is  necessary 
»hat  we  should  put  ourselves  in  the  situation  of  the  judges  of  the  Court  of 
King's  Bench  when  they  pronounced  those  decisions :  they  had  before  them 
9nly  53  G.  3.,  but  since  that  time  the  3  Gf.  4.  has  passed,  which  says,  that  the 
33  G.  3.  is  so  indistinctly  worded,  that  ^  it  may  be  doubtful  whether  it  was  the 
intention  of  the  legislature  to  require  any,  or  if  any,  what  description,  to  be 
added  to  the  names  of  witnesses  in  the  memorial  of  any  deed,  &c.,  to  be 
enrolled  as  aforesaid." 

To  speak  plainly,  I  must  consider  those  cases  as  standing  on  doubtful 
grounds.  I  am  obliged  to  express  myself  thus  unreservedly,  because  the 
3  Geo.  4.  says,  the  act  on  which  those  cases  turned  is  in  itself  sufficiently 
ambiguous.  I  am  not  called  on  to  decide  what  I  should  have  done  in  those 
cases :  but,  putting  the  whole  matter  toffether,^ — that  the  17  G.  3.  requires  no 
description  of  the  abode* — ^that  the  schedule  of  53  G.  3.  is  of  doubtiUl  mean- 
ing,— and  that,  according  to  the  8  G.  4.  no  more  is  rendered  necessary  than 
the  mere  names  of  the  witnesses, — ^I  think  there  is  as  litde  in  point  of  form  as 
of  justice  in  the  objections  raised  against  this  memorial. 

Park,  J.,  expressed  himself  of  the  same  opinion,  but  declined  saying  more, 
as  his  lordship  had  gone  so  fully  into  the  subject. 

BuRROuoH,  J.  The  last  act  has  put  an  end  to  the  question ;  but  if  it  turned 
solely  on  the  construction  of  53  G.  3.,  I  think  there  can  be  no  difficulty. 
That  act  requires  a  memorial  of  the  deed ;  not  any  thing  new,  but  merely  that 
the  memorial  shall  pursue  whatever  description  may  be  contained  in  the  deed ; 
^p^-i  and  this  will  cleariy  appear  by  reference  to  the  columns  in  the  ^schedule ; 
^  where  there  is  provision  made  for  pursuing  the  various  contents  of 
various  instuments;  one  column  being  applicable  to  a  lease  and  release,  another 
to  a  bond  and  warrant  of  attorney,  and  so  on.  But  whether  this  be  so  or  not 
is  immaterial,  because,  the  3  G.  4.  says,  that,  ^by  the  53  G.  4.  c.  141.,  no 
further,  or  other  description  of  the  subscribing  witness  or  witnesses  to  any 
deed,  ^.,  whereby  any  annuity  or  rent-chaige  ia  or  may  be  granted,  is 
required  in  the  memorial  thereof,  besides  the  names  of  all  such  witnesses;'* 
and  that  this  is  the  construction  to  be  put  on  the  former  act.  The  proviso  at 
the  end  of  the  3  G.  4.  does  not  appear  to  me  to  apply  to  the  objection  raised 
in  this  particular  case.     The  rule,  therefore,  must  be 

Discharged  with  costs. 


CLAPMAN  V.  mOHAM. 

WlMr«  a  cause  was  referred  to  axbitretk>n  under  a  judge's  order,  and  one  of  the  partiea,  before 
the  award  was  published,  and  before  ihe  judge  s  order  was  msde  a  rule  of  court,  revoked 
his  submission.  The  arbitrator  haYing  made  an  award  notwithstanding  this  re?ocation,  the 
court  set  aside  the  award,  although  the  judge's  order  had  been  made  a  rule  of  court  before 
any  application  to  set  ande  the  aurard. 


This  cause  had,  under  a  judge's  order,  been  referred  to  an  arbitrator.    The 
deftmdant,  afier  having  obtained  firom  the  arbitrator  time  to  examine  a  witness. 
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and  proeare  a  certain  wridngv  instead  of  doinff  ao,  rvroked  tiiie  anbrniasioo ; 
notwithstanding  which,  the  arbitrator  proceeded  to  make  his  award,  and  the 
judffe*s  order  ailerwards,  and  after  the  sabBuaaion  had  beea  revoked,  was  made 
a  riue  of  court. 

Httliock  Seijt.  on  a  former  day,  had  obtained  a  rule  to  show  cause  why  this 
award  should  not  be  set  aside,  on  the  gronnd  that  it  was  made  after  the  defend- 
ant's submission  had  been  revoked. 

*  Cross  Serjt.,  whoahowed  cause  against  the  mle,  contended,  that  whatever  p^^ 
might  be  the  case,  where  the  submission  was  by  deed,  a  party  could  not  ^ 
revoke  a  submission  made  under  a  judge's  order ;  that,  if  it  should  be  held  he 
could  do  so,  by  entering  into  a  submission  at  every  trial,  and  revoking  it  before 
the  order  was  made  a  rule  of  court  in  the  ensuing  term,  he  might  protract  pro- 
ceedings ad  infinitum.  It  had  never  been  decided  that  a  party  could  revoke  a 
submission  under  such  cireomstances,  and  the  language  of  the  judges  in  Aston 
V.  Ototge^  2  B.^Ji.  395,  seemed  to  imply  the  contrary,  as  they  onlyjnf^sed 
such  a  revocation  for  die  sake  of  argument.  In  fFood  v.  Plant,  I  Taimt  47, 
Mansfidd  C.  J.  said,  that  a  judge's  order  is  as  binding  as  any  act  of  the  oonrt; 
so  that  a  revocation  of  the  submission  entered  into  under  soch  an  order,  would 
be  a  contempt  of  court  The  award  was  either  void  or  valid :  if-  void,  the 
application  to  set  it  aside  was  nugatory:  if  valid,  it  could  not  be  set  aside. 

Hidlock,  in  support  of  his  rule,  sud,  that  Aston  v.  George  proceeded  entirely 
on  the  assumption  that  the  submission  was  revoked,  and,  he  relied  on  it  as  a 
case  in  point.  He  also  mentioned  Trotter  v.  Moysey,  an  unpublished  case, 
tried  at  Newcastle  Summer  assizes  1821,  and  referred  to  a  barrister  at  iVew- 
eos/Ze,  under  an  order  of  Nisi  Prius.  One  of  the  parties  having  discovered 
which  way  the  award  was  likely  to  be  given,  revoked  his  submission,  before  the 
order  had  been  made  a  rule  of  court  The  arbitrator,  nevertheless,  made  his 
award ;  and  HuUodc  afterwards,  the  order  being  first  made  a  rale  of  court 
moved  for  an  attachment  for  non-perfonnaac^  of  tlie  award,  but  the  court 
refused  the  attachment,  and  the  cause  was  sent  down  to  trial  again. 

'Dallas  C.  J.  It  is  clear  that,  generally  speaking,  the  submission  may  r^at^ 
be  revoked  at  any  time  before  an  award  is  made.  What,  then,  is  there  ^ 
to  take  the  present  ease  out  of  the  general  rule  and  to  make  this  a  valid  award, 
though  the  arbitrator  had  no  anthcvity?  The  cause  was  submitted  to  arbitra- 
tion under  a  judge's  order,  which  was  made  a  rule  of  court  after  one  of  the 
parties  had  revoked  his  submission.  Will  the  subsequent  rule  of  court  make 
any  diflerence  in  the  effect  of  the  revocation  ?  As  to  that  if  the  submission  had 
been  by  detni,  the  case  of  Mitne  v.  Crratrix,  7  East,  008,  would  be  in  point ; 
but  in  the  subsequent  case  of  Aston  v.  George^  a  distinction  was  taken  between 
a  submission  by  deed  and  a  submission  under  a  judge's  order.  The  facts  of 
diat  case  were,  that  a  judge's  order  had  directed  that  a  cause  should  be  referred, 
and  that  either  party  wilnilly  preventing  the  arbitrator  from  making  an  award 
by  affected  delay,  or  otherwise,  should  pay  such  costs  as  the  court  should  thiaJk 
reasonable  and  just ;  and  it  was  holden,  that  such  order  might  be  made  a  rule 
of  court  after  one  of  the  parties  had  revoked  the  authority  of  the  arbitrator ;  by 
which,  a  sanction  is  given  to  the  course  pursued  by  this  court,  in  making  the 
judge's  order  a  rule  of  court  afler  the  submission  was  revoked.  The  same 
argument  was  used  by  LUtledale  in  that  case,  as  has  been  pressed  upon  us 
here,  that  if  the  application  should  succeed  on  the  ground  that  the  submission 
was  revoked  before  the  order  was  made  a  rule  of  court,  a  reference  under  a 
judge's  order  at  Nisi  Prius  would,  in  future,  be  made  a  means  of  delay. 
Here  the  anthdrity  was  revoked  before  the  order  was  made  a  rule  of  court, 
which  makes  this  case  so  neaiiy  resemble  Aston  v.  George,  that  tlie  language 
employed  in  that  case  will  equally  apply  to  the  present  Abbott  C.  J.  says, 
^It  seems  to  *me  that  there  is  a  material  distinction  between  a  reference  r^^ 
under  a  judge's  order  and  a  reference  by  deed;  in  the  latter  case  the  sub-  t 
misMoii  to  axbitiatiott  is  aione  made  a  iiiie  of  eonit  by  virtue  of  the  statute.    It 
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fellows,  tfaerefiyrev  that  when  the  submissioD  is  reToked,  there  remains  nothing 
which  can  be  made  a  rule  of  court :  a  judge's  order,  on  the  other  hand,  may  be 
made  a  rule  of  court  without  reference  to  any  statute.  The  order  in  this  case 
contains,  not  only  the  submission  of  the  parties,  but  also  a  direction  that  either 
party  shall,  under  certain  circumstances,  pay  such  costs  to  tlie  other  as  the 
court  shall  think  reasonable  and  just." 

The  only  ground,  on  which  they  entertained  the  application  was,  that  the 
rule  enabled  them  to  dispose  of  the  question  of  costs;  but  they  took  it  for 
granted  that  they  could  not  enforce  an  award  made  afiter  the  submission  had 
been  revoked. 

Park,  J.  If  there  were  any  ground  for  assisting  the  plaintiff,  the  coyrt 
would  be  disposed  to  do  so  here ;  but  it  is  hard  to  say  there  has  been  any 
contempt  of  court,  when  the  order  was  made  a  rule  subsequently  to  the  revoca* 
tion  of  the  submission.  In  Milne  v.  Chratrix  there  was  a  rule  of  court,  and  yet 
the  award  could  not  be  sustained ;  neither  can  it  here. 

BuRXOuoH,  J,  Reyocation  is  one  thing,  contempt  of  court  another.  For 
thirty  years  it  has  always  been  considered  in  fFeatmiruter^udt  that  a  sub- 
mission may  be  reyoked  at  any  time  before  the  award  is  made.  The  present 
lule^  therefore,  must  be  made 

Absolute. 


•t^l]  •Exparte  CUNNINGHAM. 

An  atiorney  who  bit  ceased  to  preetite  may  be  resdmiited  without  paying  sneers  of  duty. 

GuNKiNOBAM,  an  attorney  haying  ceased  to  practice  for  many  years,  had 
obtained  a  rule  for  re-admission ;  but  the  prothonotary  refiised  to  re-admit  him 
till  he  paid  all  the  arrears  of  duty  for  the  interval  during  which  he  had  omitted  to 
practise,  conceiving  that  such  was  the  rule  of  this  court  This  was  resisted, 
OB  the  ground  that,  under  the  circumstances,  no  duty  was  payable ;  and  on  the 
motion  of  Onahw^  Serjt.,  who  cited  £x  parte  IKehardw^  I  Chitiy*s  RepattSt 
101,  and  Ex  parte  Smithy  id.  692,  the  court  ordered  him  to  be  re-admitted 
without  payment  of  arrears. 


In  the  Matter  of  KNIGHT. 

The  court  stented  a  rule  itttt,  calling  opon  ea  attorney  to  answer  for  alleged  miseondaet  in  a 
matter  where  no  salt  was  depending,  but,  which  appeared  to  have  been  entrusted  to  him  in 
^.capacity  of  an  attorney. 

Lbhs,  Serjt,  on  a  former  day,  moved  for  a  rule  calling  on  Knighi^  an  attor- 
ney of  this  court,  to  show  cause,  why  he  should  not  pay  over  to  one  Hatt^ 
money  which  he  had  received  on  bills  Which  HoU  had  requested  him  to  get 
discounted:  Zens  moved  this,  on  affidavits  which,  as  he  said,  disclosed  conduct 
on  the  part  of  Knighi^  amounting  perhaps  to  breach  of  good  faith,  and  he 
urged,  that  in  such  a  case,  the  court  woula  exercise  its  authority  over  an  attor- 
ney, as  being  one  of  the  ministers  of  the  court. 

liot  as  it  appeared  that  what  was  complained  of,  had  not  been  done  in  the 

*021  ^^^'"^  of  any  cause  in  which  the  ^attorney  was  engaged,  and  as  no  pre- 

^  cedent  was  furnished  for  summary  interference  against  an  attorney,  except 

where  a  cause  was  depending,  the  court  were  unwilling  to  grant  the  rule,  oh* 

•erringt  thai  to  procure  bilb  to  be  discounted  was  not  withm  the  peculiar 
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pnmnoe  of  ah  attomej,  and  diat  the  applicant  must  have  recoone  to  the  ordi- 
aanr  remediefl  which  the  kw  afforded. 

LenMj  howeTer»  having  this  day  referred  the  court  to  De  fFoolfe  and  ctherM 
▼«    ■  » 8  Ckkiy^i  Mtporti^  66,  and  uiging  that  the  present  matter  had 

been  committed  to  Knighif  in  his  character  of  attorney,  die  court  granted  a 
rule  nin. 


BAILEY  V.  BAILEY  et  aL 

One  of  the  mieties  in  a  leplerin  bond  bein|;  a  inmierial  witaeae  in  the  c«ae,  the  coon  gianiod 
a  rule  lor  sabautuiiqg  another  anrety  in  hia  place,  upon  fiTiqf  the  defendent'e  anoraey  noiioe 
of  ench  rule. 

This  was  an  action  of  replerin,  in  which  a  rerdict  bad  been  taken  for  the 
plaintilF  subject  to  ^e  award  of  an  arbitrator.  One  of  the  sureties  in  ths 
replerin  bond  (which  had  been  taken  in  the  sum  of  248/.,)  beii^  a  malenal 
witaessv 

Sfuiiockf  Sent,  on  a  former  day  obtained  a  rule  nut  for  the  sheriff  upon 
notice  of  die  rule  to  the  under  sheriff,  to  show  cause  why  the  sheriff  should  not 
release  ffUUam  Bailey f  one  of  the  sureties  named  in  the  replerin  bond,  from 
all  liability  of  the  said  William  BaSky  upon  the  said  bond,  upon  the  sheriff  or 
his  under  sheriff  being  tendered  a  new  and  another  replevin  bond,  in  which  the 
plaintiff  and  two  other  sufficient  sureties  should  be  obligors  to  the  sheriff  in  the 
penal  sum  of  248/.  with  the  usual  conditions  in  a  replevin  bond,  such  sureties 
*and  obligors  in  such  new  bond  to  be  first  approved  of  by  one  of  the  r^t^ 
prothonotaries.  ^ 

No  cause  was  phown  against  the  rule,  but  upon  a  suggestion  from  the  pro- 
thonotary,  the  court  this  day«  on  making  it  absolute,  added  to  the  rule  the  con- 
dition, thaut  it  should  be  served  upon  the  attorney  or  agent  for  the  defendant  ia 
the  action,  because,  the  defendant  would  be  deprived  of  the  advantage  of  ankig 
the  sheriff  fiur  taking  an  insufficient  surety,  that  surety  being  interpoMd  by  the 
authority  of  the  court. 


ROGERSON  et  al.  Execoton  «f  J08IAH  STEVENS,  deceawd, 

LADBROKE  et  al. 

il.'ff  hankera  for  nine  or  ten  yean  previone  to  hie  death,  had  been  in  the  habit  of  aocomodaiiBg 
him  with  a  loan  of  10002.  upon  the  aecurity  of  hia  promiaaory  noie,  which  waa  renewed  every 
three  roontha,  the  bankera,  upon  those  occasions,  discounting  the  note  by  placing  the  amooot 
of  it  to  the  credit  of  j4.,  aa  cash  paid  in  by  him,  and  detming  him  on  the  other  aide  with  the 
discount.  A.  also,  about  two  months  prior  to  his  death,  accepted,  payable  at  hia  hankenk  ■ 
bill  drawn  by  B.  on  A,  for  4672./  this  bill  having  been  paid  away  by  B.,  waa  diacoontcd  by 
the  bankera  for  a  holder  who  did  not  indorse  it,  and  the  bankera  were  the  holdera  when  the 
bill  beoame  due.  On  the  morning  the  bill  became  doe,  before  the  anwal  of  the  poet  and 
teakeia  who  had  then  in  their  hands,  142U.  of  A,**  nonev,  wrote  off  the  bill  to'  tha  debit 
of  A.^»  aecoant;  the  aame  day's  post  informing  them  of  A,^$  death  two  days  before,  they 
called  upon  B.  topav,  and  B.  pa^d  them  40/.  on  account  of  the  bill,  on  a  representation  from 
them  that  MSL  woald  be  wanting  to  make  ^.'«  account  right.  At  thia  time,  the  \m\  pronie- 
aory  noto  for  lOSOI.,  given  by  A,  to  the  bankcta,  had  63  daya  lo  nm,  b«t  tfie  bankan  iaaawdi. 
ately  entered  that  note,  as  well  as  the  bill  of  exchange,  to  the  debit  of  A*9  aooount,  alkming 
on  me  other  aide  a  rebate  of  discount  for  the  time  the  note  had  to  run. 

The  executorajDf  A.,  having,  before  the  53  daya  expired,  aned  the  bankcnCnr  4he  Valatice  in 
then*  handa  at  the  time  of  A.^*  death :  Held,  that  the  bankeia  might  aat  off  ^gsinat  the  de- 
mand of  the  execatora  the  4672.  written  off  on  the  bill  of  exchange,  bm  not  the  IQOQL  on  the 
promiaaory  note. 

•   AflsnupnT  for  money  had  and  received  hy  the  defiNKiantB,  to  the  we  of  <he 
testator,  Sttvmu.    Plea,  general  iaaue,  with  notice  of  eet^ff,  dieging^  diat 
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M4*i  ^plaiDtUTt,  as  exeeuton,  were  lideMeS  k>  drfeodantSy  on  a  pramiMory 
''  note  for  1000/.,  drawn  Slat  Janumf^  16!^  and  payable  ibree  months 
after  date,  and  on  a  bill  of  exchange  for  407/.  6ff«  6rf.»  dmwn  hj  W,  and  G. 
JindrcufM^  the  fiiat  of /ntuary,  1631,  aeeepied  by  SUmnMf  payable  two  months 
after  date,  and  indoised  to  tne  defendanla.  Thie  issue  was  triad  before  the 
chief 'justice,  at  the  sittings  in  London  after  last  TVimfy  term,  and  a  verdict 
was  found  for  the  piaintina  for  the  sum  of  1481/.  15f.  7if«,  sufajeot  to  the 
opinion  of  the  court  upon  the  foOowiag  case. 

Jonah  Stevens^  the  testator,  who  was  a  malster  at  Bntnion^  and  also  ocxcn- 
pied  a  form  near  BrUtoi^  kept  a  cash  account  with  the  tbfeadants,  who  were 
badLors  in  London^  for  nine  or  tan  yean  prior  to  his  decease,  which  happened 
on  the  Sd  of  MafAf  1822,  during  which  period  they  had  been  in  the  habit  of 
aocoaunodating  him  with  the  loan  of  1000/.  upon  the  security  of  his  promis- 
sory note,  whwh  was  renewed  every  three  mon^.  The  mode  of  canying . 
on  this  system  of  accommodation,  was,  by  the  testator  delivering  to  the  defoad- 
aats  his  promissory  note,  whidi  they  discounted,  aecordinff  to  |he  coiniVMm 
eousw  of  boaiaess,  placing  the  amount  of  the  note  to  the  csedilof  the  testator's 
account,  as  cash  paid  in  by  him,  on  the  other  side  with  the  disoouat;  and  on 
the  day  before  eaek  note  became  doe,  a  fresh  one  waa  diawa  and  discoaated  in 
like  manner. 

The  last  of  these  traasaetioas  was  on  the  21eC  of  •/aMnory,  1822,.  When 
the  testator  made  his  promissory  note  for  lOOOl.,  beariag  that  date,  payaAie 
to^  the  defendants,  or  their  oider,  at  three  months,  and  on  the  delivering  the 
same  to  them,  they  entered  1000/.  to  the  credit  of  his  account,  as  caih 
paid  in  by  him  on  that  day,  debitiQg  him  oa  the  other  side  with  12/.  lAs. 
jMO  Mm  *the  discount  for  the  tiau  the  note  had  to  rua;  the  note  was  as 
^®J  foUows: 

**  1000/.  King9ton,  Jdnattfy  21, 1822, 

••Three  months  after  date,  I  promise  to  pay  Messrs.  Ladbrak^  ^  Co.^  or 
order,  one  thousand  pounds,  valne  received,  on  account 

**J6$iah  Sievena. 
••Payable  at  Messrs.  Zaeftreier,  London.^* 

Prior  to  diis  transactbn,  the  teaiator  being  indebted  to  persons  named 
¥9Wiam  and  Gtarge  A$uirmo9^  they  drew  upon  him  a  biH  of  exchange  for 
4S7i.  6s.  M.,  bearing  date  the  let  Aaiuari/,  1821,  (but  intended  to  be  1822) 
payable  to  their  own  order,  at  two  months  after  date,  which  he  accepted,  ana 
made  payable  at  the  bankinf-house  of  the  defendants. 

This  bill  having  bem  pau  away  by  Mesnrs.  Jindrewi^  was  diseounted  by 
the  defiMidants,  at  the  request  of  one  OoUimidf  a  bill-broker,  who  had  an 
account  with  them,  but  who  did  not  indorse  the  bill,  and  the  defendants  were 
the  holderB  at  the  time  of  its  becoming  due. 

On  Saiutdmy^  tfie  2d  of  Marek^  (two  days  before  this  bill  became  doe,  and 
SB  days  before  the  promissory  note  given  hj  the  testator  to  the  defendai^ 
arrived  at  nutari^,)  the  testator  died  at  his  residence  near  Brioiol^  whereupon 
Mr.  BovUif  one  of  the  pteintiffs,  bemg  there,  addressed  a  letter  to  the  defead- 
ants,  giving  them  information  of  llie  foot. 

On  the  day  of  the  testatoi^e  deatli,  the  balance  of  cash  to  the  credit  of  his 
account  with  the  defendants  was  1421/.  15f.  7c/. 

Mr.  Bo9Ul*$  letter  reached  the  defendants  by  the  post,  before  ten  o'clock  on 
Monday  morning,  the  4th  of  Marek^  the  day  Andrew* %  bill  on  the  testatcnr  be- 
caaM  me\  previously  to  die  receipt  of  which  letter,  the  defendants,  in  the 
^^*.  regular  course  of  their  business,  had  ^written  off  the  bill  dfaWn  by 
«l  Messn.  AniirtUM  to  the  debit  of  the  testator's  account  as  paid,  it  being 
the  ciwtem  of  the  defendants,  immediately  after  nine  o'dodL  in  the  morning  to 
write  oi^  as  paid,  bills  in  their  hands,  payable  at  their  own  house. 
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On  the  sania  moininf  Mr.  OoUkmid  called  on  the  defendant!,  and  being  in- 
formed by  them  of  the  testator's  death,  and  ••  that  30/.  or  40i.  would  be  wantrnj^ 
to  make  Mr.  Stewm^i  aeooant  rigfat»"  went  to  Meaart.  Andrewif  and  then  re- 
turned to  the  defendantiy  accompanied  by  ffiltiam  Jindrtwit  one  of  the  drawen 
of  the  bill  who  paid  in  401^  which  was  placed  to  the  credit  of  the  testator'a 
aooount 

It  was  admitted  by  the  defendanta,  that  diia  aum  was  paid  in  by  Jimdrewi  to 
make  up  the  deficiency  which  would  remain  after  cancelling  the  testator'a 
promiaaory  note  in  their  fiiTorv  and  in  entering  the  bill  of  exchange  and  the 
promiaaory  note  to  the  debit  of  the  testator's  aceount  in  the  pass-book,  they 
entered  lOOOl/.,  due  to  themselves,  first  allowing  on  the  other  side  a  rebate  of 
discount  ibr  the  time  the  note  had  still  to  run,  and  then  they  debited  the  tes- 
tator with  467/.  5f .  Oi.,  the  amount  of  his  acceptance  in  favor  of  Messrs. 
Jindrewi.  In  the  ledger  of  the  defendants  the  bill  was  entered  first  and  the 
note  afterwards.  In  the  ledger  the  entries  are  made  in  the  order  actually  paid, 
but,  in  the  paas-book  they  are  made  acccndinff  to  the  order  in  which  the  vouch- 
en  of  the  day  happen  to  be  before  the  cle»,  without  reference  to  actual  pri- 
oriMr  of  payment. 

This  action  was  commenced  on  the  iMi  of  i^jNtf,  five  days  before  tfie  tes- 
tator's note  for  1000/.  in  favor  of  the  defendants  became  due. 

The  questions  for  the  opinion  of  the  court  were,  whether  the  plaintiffs,  mder 
the  ciicumstances,  were  entided  to  recover  the  said  aum  of  1421/.  15s.  7il.,  or 
some  and  what  part  thereof;  and,  if  the  court  should  be  *of  opinion  that  ^^gj 
the  said  plaintiffs  were  entided  to  recover  the  whc^,  then  the  verdict  vras  ^^^ 
to  stand;  if  not,  the  whole  verdict  was  to  be  reduced  accordinily;  and  if  the 
court  should  be  of  opinion  that  the  plaintiffa  were  not  entided  to  recover  any 
part  of  the  said  sum,  then  the  verdict  was  to  be  entered  for  the  defendanta,  and 
either  party  was  to  be  at  liberty  to  turn  the  case  into  a  special  verdict,  if  the 
court  should  think  fit. 

Fotif  Aon,  Serjt.,  for  the  plaintiff.  First,  as  to  the  bill  for  407/«,  the  circum- 
stance that  the  defendanta,  on  the  day  of  Sievent^M  death,  called  on  AndraoM^ 
the  indorser  of  the  bill,  to  pay  40/.  towards  dischaiging  it,  shows  conclusively 
that  they  did  not,  as  they  assert,  dischaige  it  out  of  Sieven$*i  money,  eaily  in 
the  mominff  on  the  day  they  heard  of  his  death ;  had  they  so  received  the  con* 
tents,  tkey  had  no  right  afterwards  to  call  on  Andrewi  for  contribution.  Then, 
as  to  the  note  for  1000/.,  the  defendants  could  not  have  sued  on  it ;  it  was,  in 
fact,  no  debt  tiU  53  days  after  &even*$  death ;  and  this,  firom  the  circumstsiice 
of  their  allowing  a  rebate  of  interest,  clearly  appean  to  have  been  their  own 
view  of  the  case.  If  it  was  no  debt  due  (rem  a/eecvis  at  the  time  this  action 
commenced,  it  could  not  be  the  subject  of  set-off,  for  a  set-off  must  be  available 
at  the  time  the  action  is  commenced,  or  it  comes  too  late.  Evarn  v.  Proutr^ 
8  T.  R.  186. 

Lm»^  Serjt.,  for  the  defendant,  being  relieved  by  die  court  from  speaking  on 
the  subject  of  the  bill  for  407/.,  contended,  as  to  the  note  for  1000/.,  that  the 
circumstance  of  that  note's  having  never  been  put  into  circulation,  but  having 
always  remained  in  the  defendants'  hands,  was  oondusive  to  show  that  a  kmn 
of  money  was  the  foundation  of  the  whole  transaction ;  that  *the  debt  rm^ 
incurred  by  that  loan  was  always  due  from  &event;  that  the  promissory  ^ 
note  was  no  more  than  a  collateral  security ;  that  where  a  note  is  unproductive, 
the  party  is  remitted  to  his  original  right,  and  that  Sievent  could  never  have 
dbawn  his  babnce  out  of  the  banker's  haiads,  without  aUowi^g  the  1000/.  he 
had  borrowed. 

Daixas,  C.  J.  There  are  two  distinct  questions  in  this  case;  the  fintaiises 
on  the  bill  of  exchange  for  407/.,  and  on  that  I  never  had  any  doubt,  nor  have  I 
now.  There  is  no  ground  whatever  for  saying  that  tiie  defendanta  were  not 
entitled  to  paas  it  in  account.  The  bill  was  drawn  on  the  testator,  SievmUt  and 
accepted  by  him,  payable  at  the  defendant's  house.    On  the  morning  when  it 


98]]  I  Bingham.  421 

WW  due,  the  bill  having  been  discounted  by  them,  they,  a«  is  always  done  in 
such  cases,  wrote  it  oflT  on  the  acceptor's  account ;  and  it  is  impossible  to  con- 
tend, that  bankers*  having  no  notice  of  the  death  of  a  party,  are  not  entitled, 
when  his  bill  becomes  due,  to  reimburse  themselTes  out  of  his  funds  in  their 
hands,  the  amount  of  Aat  bill  which  they  have  before  discounted.  I  feel  as  little 
difficulty  on  the  other  part  of  the  case ;  I  do  not  consider  the  whole  series  of 
borrowings  to  have  constituted  one  continued  loan,  but,  that  the  advance  of  each 
sara  at  three  months'  discount  constituted  a  separate  transaction,  on  which  the 
payee  of  the  note  given  by  the  testator  could  not  sue  till  that  note  became  due. 
The  discount  having  been  deducted,  the  notes  having  three  months  to  run,  and 
the  defendants  having  endeavored,  on  the  death  of  the  testator,  to  raise  a  new 
transaetion,  and  allow  a  rebate  of  interest,  without  any  previous  consent  on  his 
part,  shows  that  the  transaction  was  not  one  continued  loan,  as  my  brother  Lens 
gg,-|  has  contended.  The  defendants  had  no  right  thus  to  ^change  the  natura 
-^  of  the  transaction,  and  to  the  extent  of  the  1000/.  note,  the  plaintiff  must 
recover. 

Park,  J.  I  am  of  the  same  opinion.  The  bankers  had  a  right  to  deduct  the 
sum  which  they  had  passed  in  account,  before  notice  of  the  testator's  death  ; 
but  the  note  for  1000/.  stands  on  a  very  different  ground :  it  is  impossible  to  say, 
that,  after  giving  credit  for  three  months,  a  banker  can,  on  hearing  of  the  death 
of  the  party,  of  his  own  accord,  enter  a  rebate  of  interest,  and  come  on  Uie  funds 
of  the  decked  as  for  a  present  debt 

BuBBOUoH,  J.  I  have  no  doubt  on  the  subject  of  the  bill  of  exchange ;  the 
banken  had  a  right,  as  early  as  they  pleased  on  the  4th  of  March^  to  puce  the 
amount  of  the  bill  to  their  own  account,  and  it  is  immaterial  what  entry  they 
made  in  the  pass-book.  The  other  is  a  very  hard  case,  but,  as  lawyers,  we  are 
bound  to  say,  the  debt  could  not  be  set  off  till  the  day  on  which  it  was  actually 
due.  In  a  cause,  the  circumstances  of  which  were  similar  to  the  present,  Jjoni 
Mamfidd  was  much  disposed  to  allow  the  setoff,  till  he  was  pressed  with  a 
case  which  I  susgested  to  Mr.  Erskint,  who  was  concerned  for  the  plaintiff. 
and  he  then  heloTthat  the  set-off  could  not  be  allowed,  as  it  would  alter  the  dis- 
tribution of  assets. 

Judgment  for  plaintiff  for  954/.  lOt.  \d. 


100«]  *DILLON  et  al.  v.  RIMMER. 

The  defendant  bein^  indebted  to  the  plaintiffs  on  a  liili  of  exchange,  renewed  the  bill  when  it 
became  due,  by  giving  another  at  a  longer  dale,  together  wirh  a  warraht  of  attorney  to  confoM 
jadgment  in  caae  the  aecond  bill  abottld  not  be  paid  wben  it  became  due,  and  agreed  to  pay 
the  expencef  of  the  warrant  of  attorney,  which  waa  drawn  up  by  the  plaintifla*  aoliciior:  the 
firat  bill  waa  not  given  up,  but  the  plaintifla  retained  it  in  posaenion.  The  aecond  bill  waa 
paid  when  it  became  due,  but  not  tne  ezpencea  of  the  warrant  of  attomev,  amounting  to  Sf. 
12c.  M. ;  whereupon  the  plainiiila  sued  the  defendanta  io  aaaump«t,  and  declared  on  ine  first 
bill,  adding  the  common  money  counta,  and  a  count  on  an  account  stated.  Tlie  jury  found  a 
verdict  for  the  plaintifla  for  71.  12s.  6d.,  without  specifying  on  what  counta  it  should  be  en- 
tered op. 

The  eourf ,  with  a  view  to  a  suggestion  to  deprive  the  plaintiflb  of  coats,  allowed  the  verdict  to 
be  enterad  on  the  money  counta,  holding,  that  the  plaintifla  had  no  right  to  sae  on  the  firat 

Tm  defendant  being  indebted  to  the  plaintiffs  on  a  bill  of  exchange,  renewed 
the  bill  when  it  became  due,  by  giving  another  at  a  longer  date,  tosether  with  a 
warrant  of  attorney,  to  confess  judgment  in  case  the  second  bill  siiould  not  be 
paid  when  it  became  due,  and  agreed  to  pay  the  expenses  of  the  warrant  of 
attorney,  which  was  drawn  up  by  the  plaintiffs'  solicitor :  the  first  bill  was  not 
given  up,  but  the  pLiintiffs  retained  it  in  possession.  The  second  bill  was  paid 
when  it  became  due,  but  not  the  expences  of  the  warrant  of  attorney,  amounting 
to  2/.  12«.  M.    Whereupon,  the  pLiintiffs  sued  the  defendant  in  assumpsit,  aim 
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declared  on  the  fint  biH»  addioff  the  common  money  counts,  and  a  count  on  an 
account  stated.  The  jury  found  a  verdict  for  the  plaintifis  for  2/.  12«.  ^  with- 
out specifying  on  what  counts  it  should  be  entered  un. 

Faughimf  SerjL,  on  a  former  day,  alleging  that  tne  payment  of  the  second 
bill  deprived  the  plaintiffs  of  the  right  to  sue  on  the  first*  obtained  a  rule  mn  for 
entering  up  the  verdict  on  such  one  of  the  money  counts  as  the  court  should 
direct;  with  a  view  to  a  suggestion  to  deprive  the  plaintiffs  of  costs  under  r»|Ai 
the  *Landon  Court  of  Conscience  act,  of  39  and  40  G.  3.  e.  104.  ^ 

Taddy^  Seijt.  opposed  this  rule  on  the  ground,  that  the  first  bill  having  been 
left  in  the  plaintiff^s  hands,  they  were  entided  to  sue  on  it  as  a  security  for  the 
costs  of  the  warrant  of  attorney,  which  they  might  recover  in  the  shape  of 
damages  for  non-payment  of  the  biU ;  that  a  suit  might  be  carried  on  for  dam- 
ages dioi^h  the  debt  had  been  tendered,  unless  it  was  tendered  on  the  very  day 
when  it  became  due;  because,  unless  it  was  so  tendered,  the  defendant  could 
not  plead  totit  tempi  priiU  and  payment  aAer  the  day  would  not  bar  the  plain- 
tiffs* right  to  damages,  Hume  v.  Peploe^  8  Eaet^  168,  Here  there  was  no 
tender  or  payment  of  the  first  bill,  and  the  verdict  must  have  been  g^ven  for 
damages  on  the  non-payment  of  that  bill,  because  there  was  no  other  matter  in 
evidence  to  which  it  could  apply.  As  to  the  renewed  bill,  and  the  warrant  of 
attorney,  if  they  could  have  any  effect  at  all,  it  must  be  in  the  shape  of  an 
agreement,  amounting  to  an  accord  and  satisfaction  upon  the  subject  of  the  first 
debt;  but  no  agreement  could  operate  as  an  acconl  and  satisfaction  on  the 
subject  of  a  debt,  unless  all  the  terms  of  such  agreement  were  completely  per- 
formed, whereas  here,  the  payment  of  the  costs  of  the  warrant  of  attorney, 
which  was  one  of  the  terms  of  the  agreement,  haying  never  been  made,  and  the 
first  bill  having  never  been  8urren<&red,  the  plaintiffs  were  remitted  to  their 
original  debt,  and  were  entided,  with  a  view  to  costs,  to  a  verdict  for  a  shilling 
on  the  count  on  the  first  bill,  though  perhaps  in  the  present  action,  they  might 
not  be  entided  to  recover  the  2/.  12f .  M.  at  all,  there  being  no  count  appro- 
priate to  that  demand. 

^Dallas,  C.  J.     This  action  ought  never  to  have  been  brought:  the  r%\^ 
second  bill  whidi  was  given  in  lieu  of  the  first  having  been  duly  paid,  ^ 
there  was  not  a  shadow  of  reason  for  suing  on  the  first  bill,  or  for  saying  it  was 
retained  as  a  security. 

The  rest  of  the  court  concurring,  the  rule  was  made 

Absolute. 


SHORT  t.  PRATT. 

The  csuit  will  not  call  mm  an  attomef  ■ammarily  to  answer  tbs  imtieni  ci  aa  affiAvnt, 
obarfiiig  him  with  aa  faiAetabla  eflhnoe,  bat  will  Itfave  the  parties  oomplaiRiiig  to  their  pcoie- 
eation  wt  ths  ofeaes. 

P]|tL,  Serjt.,.  upon  an  affidavit,  imputing  to  two  attorneys  oi  this  court, 
concerned  in  the  above  cause,  misconduct  amounting  to  a  gross  ease  of  eheating* 
conspiracy,  and  maintenance ;  moved  for  a  rule,  calling  on  them  to  show  cause, 
why  they  should  not  deliver  up  to  the  plaintiff*s  present  attorney  certain  papers 
belonging  to  the  plaintiff,  explain  certain  accounts  of  moneys  received  by  titeni 
to  the  plaintifTs  use,  and  answer  the  matters  contained  in  the  affidavit. 

But  Oie  court  thought,  that  as  a  charge  had  been  brought  forward  dearly 
amounting  to  an  indictable  offence,  they  could  not  interfere  or  call  on  the  attor- 
neys to  make  an  affidavit  in  which  they  might  be  compelled  to  criminate  them- 
selves :  they  therefore  recommended  another  application,  calling  only  for  papers 
and  accounts,  and  refiised  the  rule  for  which  rul  had  moved. 


lOS] 


1  Bingham.  4S9 


•lea]  •HILL  V.  CHINN. 

Deiendant,  on  betnf  wretitd,  placed  in  the  offieer'i  hends  ia  Ue«  of  biO,  m  qatntily  of  Knett 
drapery  goods ;  eight  days  after  the  process  was  returnable,  the  defendant  aorrendered  him- 
self to  prison ;  and  ten  days  a&et  the  process  was  returosble,  the  officer  who  arrested  the 
defendant,  paid  inio  the  hands  of  the  prothonotaries  901.  for  the  debt,  hi  the  eanse,  and  101. 
for  the  costs,  those  being  sums  which  the  defendant  was  aoimosed  on  hie  arrest,  to  have 
deposited  with  the  officer  m  lieu  of  bail,  under  43  0. 3.  e.  46.  The  defendant  was  afterwards, 
notwithstanding  resistance  on  the  part  of  the  plaintiff,  allowed  to  take  this  money  out  of 
court,  on  the  ground  that  it  had  been  paid  in  by  mistake. 

The  defendant  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause 
why  the  sum  of  30/.,  deposited  bjr  the  defendant  fiir  the  debt  in  this  cause,  with 
the  constable  of  Dover-eastkf  together  with  10/.  for  costs,  at  the  time  of  the 
defendant's  arrest,  and  by  the  said  constable  paid  into  the  hands  of  the  pfo- 
thoDotaries  of  this  eoort,  should  not  be  paid  over  to  the  defendant,  or  his  atlor- 
aej,  the  defendant  haTing  surrendered  himself  in  dischaige  of  his  bail. 

The  plaintiir  then  filed  an  affidavit,  stating  that  the  defendant  did  not,  on  his 
arrest,  deposit  30/.,  or  10/.,  with  the  constable  of  Baver^OMiU^  but  a  quantity  of 
linen-drapery  goods;  that  the  arrest  took  place  in  September  last;  that  no  bail- 
bond  was  entered  inta;  and  that  the  said  sums  of  !10/.,  and  10/.,  were  not  paid 
into  court  till  the  13th  of  November^  being  ten  days  after  the  retnm  of  the 
process  on  whicli  the  defendant  was  arresteid,  though  the  defendant  gave  notice 
of  surrendering  himself  on  the  1 1th  of  November. 

Vaughan^  Seijt.,  who  showed  cause  against  the  rule,  contended,  that  the 
defendant  could  not  be  entided  to  take  this  money  out  of  court,  unless  it  was 
paid  in  under  the  statate  43  G.  3.  c.  46.,  in  lieu  of  bail;  that  it  could  not  be 
deemed  to  have  been  paid  in  under  the  statute,  because  it  was  not  paid  at  the 
time  of  the  arrest,  which  the  statute  requires,  and  because  the  payment  was  not 
^1041  "'^^  ^7  money,  but  by  a  deposit  of  *goods ;  the  payment,  therefore, 
^  must  be  considered  to  have  been  made,  not  in  lieu  of  bail,  but  as  part 
)f  the  sun  sought  to  be  recovered. 

7%€  ootif /  said,  they  need  not  decide  whether  the  payment  had  been  regu- 
aiiy  made  under  the  statute  or  not;  for  admitting  that  it  had  not,  the  defendiant 
having  surrendered,  the  payment  must  be  taken  to  have  been  made  in  mistake, 
and  he  was  entitled  to  receive  his  money  again.  The  plaintiffs  were  entitled 
to  the  security  of  bail,  or  of  a  sum  of  money  in  lieu,  or  of  a  detention  of  die 
Jefendant*s  pcTson;  but  the  defendant  being  in  custody,  there  could  be  no  pre- 
tence  for  retaining  the  money  intended  to  Im  paid  in  in  lieu  of  bail. 

Bule  abeolttte. 


CRAMP  «,  SYHONS. 

Even  where  matter  of  law  alone,  and  no  matter  of  fact,  is  referred  to  a  berrialerf  the  eoort  will 
not  sf  t  aside  an  award  made  bv  him,  on  the  ground  that  it  is  contrary  to  law,  unleaa  the 
iUegaliiy  appear  on  the  feee  of  the  award. 

Thu  was  an  action  brought  to  determine  whether  fees  for  the  interment  of 
bodies  in  the  chancel  of  the  church  were  to  be  paid  to  the  rector  or  to  the  vicar. 
The  cause  was  referred  to  a  barrister,  who  had  decided,  by  simply  stating  in 
his  award*  that  the  sum  sought  to  be  recovered,  was  properly  paid  to  the  vicar, 
and  that  tfie  plaintiff  had  no  right  to  bring  the  action  to  recover  it  back.  Hie 
award  then  ordered  each  party  to  pay  his  own  costs. 

Xms,  Serjt.  moved  for  a  rule  to  show  cause  why  the  award  should  not  be 
Bet  ""Wej^  th«  question  left  open  for  trial,  on  the  gioond  that  tide  deeimon 
was  ifponal  law« 
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*7Tte  Court  cited  Boveral  caaen  where  barristers  had  been  appointed  rtiAe 
to  determine  both  law  and  fact,  in  which  the  courts  had  always  held  the  l- 
parties  bound  by  their  decisions,  Chace  v.  Wtitmore^  13  Eaat^  357.,  Price  t. 
MdUoif  \  M.  ^  S.  105.     Unless  an  illegality  cleariy  appeared  on  the  fitce  of 
the  award,  they  could  not  interfere  in  such  a  case. 

Lena  endeavored  to  distinguish  this  case  as  being  solely  a  question  of  law» 
and  not  a  mixed  question  of  law  and  hkct:  but  the  court 

Befiisad  the  rule* 


Ex  forte  BROOKES. 

A.  b«ing  eomtnitted  for  a  Ibnpery,  the  pixwecntor  called  on  him  ra  prooii,  and  wuA  he  bad  no 

'    t  ^.,  out  that  tbe  attorney  oonceriMd  (an  attorney  of  thia  coart,}  would 


to  appear  againat 
proceed,  unleas  his  coata  were  paid,  which  the  proaecutor  had  do  ineaiia  of  paying :  he  then 
proposed  that  A,  should  advance  the  money ;  A.  did  so,  and  it  got  into  the  haixls  of  tbe  pro- 
aecator's  attorney ;  notwithstanding  thia,  A.  was  pot  on  his  trial,  and  the  proeecntor  appeared 
againat  himt  A,^  howeYor,  being  aoquiticd,  ■PpKed  fo  thia  court  tooompel  tbe  proeecutor's 

.  attorney  to  refuiid  the  money,  ptttting  in  an  affidavit  of  his  innocence  of  the  ofleoce  chaiged 
oa  him,  and  that  he  paid  the  money  because,  from  his  knowledge  of  the  partiea,  ha  believed 
his  life  in  danger. 

The  Court  rafuaed  to  interfere. 

Pexx,  Sent.,  moved  for  a  rule  to  show  cause  why  iSStt,  an  attorney  of  this 
court,  should  not  be  ordered  to  pay  to  Brookee^  or  to  the  officer  of  the  court, 
the  sum  of  140/.,  money  of  Brookee%  which  had  got  into  JRffs  possession 
under  the  following  circumstances :  in  the  Old  Bailey  sessions  before  the  last» 
Brookea  stood  indicted  for  a  foigery:  some  time  before  his  trial,  the  prosecutor 
called  upon  Brookee  in  prison,  anti  said  that  he  had  no  wish  to  appear  againat 
him  on  the  trial,  but  that  his  attorney  {^HU)  would  proceed  with  the  indicunent» 
unless  he  (the  prosecutor)  would  pay  him  his  costs,  which  he  was  unable  to 
do.  It  was  then  ^proposed  that  Brookee  should  advance  the  money  rsiA^ 
to  cover  the  costs,  and  that  the  trial  should  not  be  proceeded  with ;  ^ 
Brooke  gave  140/.,  50/.  of  which  found  its  way  into  HUTe  hands  before  the 
trial,  and  90/.  afterwards.  Brookee^  in  his  affidavit,  now  stated  that  he  gave 
the  money  under  .the  impression,  from  his  knowledge  of  the  parties  opposed  to 
him,  that  his  life  was  in  danger,  though  he  swore  positively  that  he  was  inno» 
cent  of  the  crime  of  which  he  then  stood  accused,  and  of  which  he  waa  aRer- 
wards  acquitted. 

Dallas,  C.  J.  If  Brookes  has  paid  this  money  without  consideration,  and 
fit//  has  received  it  unlawfully,  Brookes  has  his  remedy  at  law.  The  court, 
however,  will  not,  on  all  occasions,  drive  a  party  from  whom  an  attorney  with- 
holds money,  to  bring  his  action  at  law  for  its  recovery,  but  will  interfere  in  a 
more  summary  manner,  if  it  sees  just  grounds.  Now,  is  the  party  making 
the  application  here  entided  to  such  peremptory  interference?  Taking  his 
own  affidavit,  what  appears? — ^that  thb  person  has  paid  this  money  to  com*, 
pound  a  capital  felony.  It  is  almost  unnecessary  to  say  that,  to  compound 
a  felony  is  a  misdemeanor,  and  a  very  high  one;  and  subjeciB  the  party  so 
acting  to  a  heavy  punishment.  The  party  here  has  confessed  his  endeavor 
to  compound  a  felony,  and  now  seeks  to  recover  the  money  by  means  of 
which  he  attempted  to  commit  the  oflfence.  This  is  the  first  time  I  ever 
heard  such  an  application ;  and,  if  tlie  court  were  to  interfere  in  the  manner 
required,  they  would  be  sanctioning  a  very  high  crime.  I  see  no  daim  what- 
ever which  this  party  has  to  our  interference,  and,  therefore,  I  am  of  opinion 
that  the  rule  must  be  refused. 

Pabk,  J.,  and  Bubrouoh,  J^  expressed  their  concurrence  in  the  opinion  ol 
his  lordship. 

Rnls  refined. 
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Hones  kirad  to  tonit  in  dnning  a  Hairs  ooach  up  a  hiU,  beU  not  rabiect  to  dw  poat*hona  doty 
of  lid.  a  aula,  under  the  57  &.  3.  c  59.,  and  Um  preeeding  acta  relating  to  tae  aama  daty. 

This  was  an  action  of  mmmpnf  brought  by  the  [dAintiff,as  a  fanner  of  poat- 
hoiae  datiaay  for  certain  dntiea  due  to  him  from  the  defendantt  for  and  in  respect 
of  diyera  horses,  te.,  let  to  hiro  by  the  mile,  to  be  used,  and  used  in  traveUing 
in  Chreai  Britain^  within  the  district  for  which  the  plaintiff  was  farmer.  There 
wero  also  other  counts,  for  horses  let  to  hire  by  the  stage,  to  be  used  in  travel- 
ling in  OrttU  Briiam^  within  the  distriot  for  which  the  plaintiff  was  £mner, 
and  for  horses  let  to  hire  for  a  less  period  than  28  successiye  days,  for  draw- 
ing and  used  in  drawing  on  public  roads,  carriages  used  for  trsTeUin^  post,  or 
otherwise,  where  the  distance  at  the  time  of  the  hiring  was  ascertamed,  and 
for  horses  let  to  hire  for  a  less  period  than  28  successive  days,  for  drawing 
carriages  on  public  roads  used  for  tavelling  post  or  otherwise,  when  the  d]»> 
tance  was  not  ascertained  at  the  time  of  the  hiring;  and  also  a  general  count 
for  duties  on  horses  let  to  hire,  to  be  used  in  treveUing. 

To  which  the  defendant  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  before  Qraham^  B.,  at  the  Skmimter  assizes^ 
1822,  for  the  county  of  Warwick,  when  a  verdict  was  taken  for  the  plaintiff, 
iinr  28/.  Is.,  subject  to  the  opinion  of  the  Court  of  Common  Pleas,  on  the  fol- 
lowing case. 

The  i^aintiff  was  the  farmer  of  the  post>hone  duties  for  the  counties  of 
Narihtrnptan^  Rutland^  Warwiekf  and  Oj^ard;  and  the  defendant,  who  was 
an  innkeeper  at  Bngton^  in  the  county  of  Wdrmckf  was  charged  by  the 
plaintiff,  as  farmer  of  such  duties,  for  post-horse  duties  to  the  amount  of  32/. 
•lAfii  ^'*  ®^'*  ™  respect  of  two  *horses  let*by  defendant  on  hire,  from  the 
^^J  15th  of  yavember,  1818,  to  the  27th  of  March,  1821,  being  for  a  period 
of  123  weeks,  according  to  the  following  particular  of  the  plaintiff's  demandt 
delivered  under  a  judge's  order. 

**To  the  amount  of  post-horse  duties  due  by  the  defendant  to  the  plaintiff, 
as  farmer  of  such  duties,  in  respect  to  horses  let  by  defendaat  on  hire,  viz.  two 
horses  let  on  hire,  to  draw  or  assist  in  dnwing  the  mail  or  other  coach  up 
JBdgeMUf  near  SSngtonj  in  the  county  of  Warwidc,  from  the  15th  of  JVovein- 
kr,  1818,  to  the  27th  of  March,  1821,  being  128  weeks,  82/.  5t.  M." 

In  the  beginning  of  the  year  1810,  several  penons  entered  into  contracts 
with  Ae  superintendant  of  mail-coaches,  to  run  the  Eidderminater  mail-coach 
through  Birmingham  and  Banbury  to  London,  and  Mr.  CharUa  Whyfttt  of 
BanSury,  contracted  to  work  it  from  JRngton  to  BasfUmry,  the  coach  carry-* 
ing  four  inside  and  three  outside  passengen ;  the  distance  from  Atngton  to 
Banburtf  w  twelve  miles  and  a  half,  the  road  passes  over  EdgeJdIl,  which  Is 
about  three  miles  from  SSngion,  exceedingly  steep,  and  about  three-quarten 
of  a  mile  long,  and  the  whole  stage  was  to  be  performed  in  one  hour  and  fifVy 
minutes.  The  defendant  being  £ily  licensed  to  let  post-horses,  agreed  with  C. 
fFhyatt  to  furaish  him  weekly  with  two  additional  horses,  to  hook  on  before 
the  leaders,  to  assist  in  drawing  the  mail-coach  up  EdgeJnO,  at  the  rate  or 
charge  of  one  guinea  per  week.  The  defendant  did  accordingly,  but  with  some 
exceptions,  (when  he  happened  not  to  have  any  horses  at  liberty)  from  the 
i5th  of  March,  1810,  to  the  27th  of  March,  1821,  fornish  weekly  such  addi- 
tional hordes,  and  received  from  C  WhyaU  one  guinea  per  week  for  the  use  of 
such  horses,  and  a  man  to  drive  them,  ouch  additional  horses  were  sent  to  the 
*1001  ^^'^  ®f  EdgeMU,  to  await  the  arrival  of  the  coach,  except  when  there 
^  'happened  not  to  be  time  to  send  them  thither,  and  then  they  were  put 
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on  to  the  coach  at  Ktngian^  and  they  were  always  taken  off  at  the  top  of  the  hilL 
The  hones  so  furnished  weve  sometinies  •  hones  used  by  defendant  as  post- 
hones,  and  sometimes  they  were  his  cart-hones,  as  it  might  happen  to  be  oon- 
▼enient  to  hia  at  the  time:  the  coach,  to  assist  in  dtawing  which  the  two 
horses  in  question  were  used,  was  a  puUic  stage-coach,  and  was  drawn  by  four 
horses,  carried  the  mail,  and  was  licensed  to  carry  passengen.  Edge-kUl 
bein^  yerr  steep,  and  the  road  up  it  yeiy  bad,  the  coach  could  not,  without  dis- 
tresomg  the  legidar  team  of  hones  drawing  it,  have  arrived  at  Banbury  within 
the  limited  time,  without  the  assistance  of  two  additional  hones  up  the  hilL 

The  question  for  the  opinion  of  the  eourt  was,  whether,  upon  the  oonstiue- 
tion  of  the  se?enl  acts  of  pailiament  legulating  the  post-horse  duties,  the  plain* 
tiff  was  entitled  to  racover!  If  die  eourt  should  be  of  opinion  that  the  plunthl^ 
was  entitled  to  recover,  then  the  verdict  was  to  stand,  otherwiae  a  nonsuit  was 
to  be  entered. 

The  ease  turned  on  the  oonsCmction  to  be  put  on  the  following  enactmenta  in 
m25  O.  3*c51„44  0.  8.c.08.,attdft7  6f.  8.  c  69.    By  the  25  G.3.e.51., 
intituled,  «*An  act  for  repealing  the  duties  on  licenses  taken  out  by  persons  let- 
ting horses  for  the  purpoee  of  travelling  post,  and  on  horses  let  to  hire  fortravel* 
ling  post  and  by  time,  and  on  stage  coaches,  and  for  granting  other  duties  in  lien 
thereof;  and  also  additional  duties  on  hones  let  to  hire  for  travelling  post  and 
by  time  :*'  after  a  recital  of  other  previous  acts,  and  a  repeal  of  certain  duties 
mnted  by  the  same,  it  is  enacted,  a,  4.,  ^  That  for  and  in  respect  of  every 
home  hired  by  the  mile,  or  stage  to  be  used  in  travelling  post  in  Oteai  Briimn^ 
there  shall  be  charged  a  duty  of  Hd.  for  every  mile  *8uch  hone  shall  r«i|4| 
be  hired  to  tnvel  post ;  and  that  for  and  in  respect  of  every  horse  hired  ^ 
for  a  day,  or  any  less  period  of  time,  for  dnwing  on  any  public  road  any  eoneh 
or  other  carriage  used  in  tmvelUng  post,  by  whatsoever  name  such  carriages  are 
or  hereafter  may  'be  colled  or  kw»wnt  for,  or  in  respect  whereof  any  rates  or 
duties  now  or  heretofore  under  the  management  of  the  commissionen  of  excise* 
are  or  have  been  made  payaUe  by  any  statute  or  statnles  now  in  foroe,  there 
shall  be  charged,  if  the  distance  shall  be  then  ascertained,  the  sum  of  lief /Mr 
mile,  and  if  the  distance  shall  not  be  ascertained,  there  shall  be  charged  the  sum  of 
It.  9(f.,  for  and  in  respect  of  each  horse  so  hired,  such  duty  to  be  paid  by  the 
person  or  persons  by  whom  such  horse  shall  be  so  hired ;  that,  a.  \b^  all  and 
ovwy  postmaster,  innkeeper,  or  other  penon  licensed  as  aforesaid,  who  shdl  left 
any  horse  on  hire  by  the  mile  or  stage,  to  be  used  in  travelling  post,  8haH»  br 
thsnupshres  or  servants,  pievions  to  the  using  such  horse  or  horses,  ask«  denmaa^ 
and  receive  for  the  use  of  his  m^esty,liia  hens  and  snceessors,  o(  and  ftmn  dm 
person  or  persons  hiring  the  same,  the  sum  of  Hd.  per  mile,  for  each  mile  such 
noise  shsU  bs  so  hired  to  travel,  at  and  after  the  rate  or  number  of  miles  which 
he,ehe,orthey  shall  charge  such  traveller  or  travellers,  for  the  stage  or  distance 
sueh  hone  may  be  hired  to  go ;  and  shall,  at  the  same  time  he  or  she  receives 
payment  of  the  duty  for  such  hone  or  horses,  deliver  or  cause  to  be  delivered 
to  the  person  hiring  such  horse,  one  or  more  of  the  stamp^iffiee  tickets  therein* 
before  mentioned,  as  oceasion  shall  require,  with  the  name  of  the  sign  of  tho 
house,  his  or  her  name,  the  name  of  the  city  or  place  where  such  licensed  peiw 
son  resides,  and  the  name  of  the  town  or  place  whwe  such  hone  shall  be  hired 
to  go;  that,  «.  19.,  'postmasters,  dec, letting  out  horses  to  travel  by  the  r^m 
day  or  less  period  of  time,  shall  receive,  for  the  use  of  his  majesty,  of  I* 
the  penon  hiring  them,  lid.  for  every  mile  such  horse  m  to  travel,  or  is.  9il 
for  each  liorse,  where  the  distance  shall  not  be  ascertained,  and  shall  deliver  to 
them  stamp-office  tickets,  properly  filled  up ;  that,  s.  25.,  every  hone  hired  for 
the  purpose  of  drawing  any  cairiage  for  any  less  period  than  two  euccessive 
oonplete  days,  shall  be  deemed,  for  the  purpose  of  this  act,  to  be  hired  foraday, 
and  shall  be  subfeet  to  all  the  same  rules,  regulations  and  restrictions,  as  iMMses 
hiied  for  a  day  or  less  period  of  time,  for  mmwing  such  carriages  as  sforcnaid, 
Sis.faj  this  net  msde  lishle  and  subfoct  to;  tha^  a.  81.,  every  postmaster  who 
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shall  take  the  hire  for  boraee  kaTeffinff  poet  ehall  bo  aooountaUe  for  the  datyi 

that*  $.  42.,  all  horsee  hired  by  the  mile  or  etage  shall  be  deemed  hired  to  tiavel 

poet. 

By  44  0. 8.  e.  08.  aehedub  (B.) 

Every  hofse,  marot  or jroldiiigt  hired  by  the  mile  or  stage,  to  be  used  ia 
travelling  in  GruU^StUmn^  for  every  mile  sndt  horse,  4cc.  shall  be    «•    dL 
hired  togo  -  •  •  -  -  -  -0     14 

Every  horse,  d».  hired  for  a  less  period  of  time  than  28  sncoessive  days, 
for  drawing  on  any  pobiie  road  any  coach  or  Other  caniage,  need  in 
travelling  poet  or  otherwise,  by  whatsoever  name  such  carriage  now 
is  or  may  be  herei^kr  called  or  known,  if  the  distance,  at  the  time  of 
hiring  such  horse,  ^kcehaB  be  ascertained,  for  every  mile  such  horse, 
iae.  shall  be  hired  to  travel  *  -  -  -  *    0    It 

Every  horse,  ^kc  so  hired  as  last  above  mentioned,  in  any  case  where 
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tained,  for  each  day  for  which  eiich  horse,  Ite.  shall  be  so  hired  1  0 
Every  darriage  with  two  or  more  wheels,  by  what  name  soever  any 
such  carriage  now  is  or  hereafter  may  be  catted  or  known,  whieb 
shall  be  employed  as  a  public  etage-coech  or  carriage,  for  the  purpose 
of  conveying  psssengers  for  hire,  to  or  from  difierent  plaeee  in  Qrt&i 
Briioin^  and  which  shall  be  licensed  for  carrying  not  more  than  four 
inside  peesengers,  (children  in  li^  excepted,)  foe  every  mile  any  such 
carriage  shall  travel  -  •  •  •  •  -02 

Which  StaSi  be  licensed  for  carrying  mote  than  four,  but  not  more  than 

six  inside  passengers,  for  every  mile  any  such  carriage  shall  travel  0  2| 
Which  shall  be  licensed  for  oarr|ring  more  than  six,  but  not  more  than 

eight  inside  passengers,  for  every  mile  any  such  carriage  shatt  travel  0  3| 
Which  shatt  be  licensed  for  carrying  more  than  eight,  but  not  more  than 

ten  iAside  passengers,  for  every  mile  say  such  carriage  shaU  travel      0    4 
Which  shatt  be  licensed  for  carrying  more  than  ten  inude  passengers, 

for  every  mile  any  such  earriase  shatt  travel  «  ..05 

By  67  G*  8.  c.  50.,  intituled  ^An  act  for  letting  to  form  Ae .  post-horse 
duties,  and  for  better  securing  and  foeititating  the  recovery  of  the  said  duties,'* 
it  is  enacted,  t.  0.,  that  the  pvovisioiis  of  the  26  G*  8  e.  61.,  respeoting  hirings 
for  a  day,  and  for  any  less  period  than  two  successive  days,  shall  be  applied  to 
I,.  .g-|  hirings  *for  less  than  20  deys;  that,  a.  16.,  from  mid  after  the  81st  of 
-i  Jmmuofy^  1810,  where  any  person  er  persons  so  licensed  as  aforesaid, 
shall  let  to  hire  by  the  mile  or  stage,  any  horee,  ^^,  to  be  used  in  travelling, 
and  shatt  charge  the  penon  or  perM>ns  hiring  the  eame,  nspeeifie  sum  of  money 
for  the  whole  stage  or  distance  which  the  saase  ehatt  be  hired  to  go,  and  not 
after  the  usual  nte/ier  mile,  the  person  or  persons  letting  such  horse,  dec, 
shatt  be  accountable  for  on^fourth  part  of  the  sum  of  money  so  to  be  charged 
by  him,  her,  or  them,  as  and  for  the  du^  impoeed  by  the  44  O.  8.  in  such 
case,  and  shatt  deUver  to  the  person  or  pemons  hirinr  sneh  hone,  kit^  the  like 
stamp-ofBce  ticket,  as  if  the  same  had  been  chaiged  for  per  mile,  and  shall  add 
thereto  the  specific  sum  charged  for  the  same;  and  the  person  or  persons  le^ 
ting  such  hone,  d(c.,  shatt  also  enter  into  his,  her,  or  their  stamp-office  weekly 
account,  one-fourth  part  of  the  sum  so  to  be  chaiged  as  aforesaid,  as  and  for  tfaie 
duty  payable  in  respect  of  such  hone,  dec,  and  shatt  pay  the  same  accordingly 
to  the  collector  or  cottecton,  who  shatt  be  authorised  to  receive  the  said  duties ; 
Snd  if  any  such  licensed  penon  or  persons  shatt  refuse  or  neglect  so  to  do,  he, 
she,  or  they  shatt,  for  every  such  offence,  forfeit  and  pay  the  sum  of  10/. 

Len»^  Serjt.,  for  the  plaintiff.  Firet,  the  contract  between  die  defendant  and 
Whuait  amounts  to  a  hiriiw  of  the  hones  in  question  for  a  stage,  according  to 
the  letter  and  intent  of  26  O.  8.  c  61.  t.  4.  There  is  nothmg  in  that  act  from 
wUeh  it  can  be  infoned  that  the  word  atage  is  employed  in  any  narrow  or 
tsehnieal  sense,  but  it  rather  appean  tiba|  m.att  eases  it  must  depend  upon  the 
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eontraci  of  the  parties:  whereirer,  in  ^such  oontnct  a  beginning  and  r»|ti 
ending  is  specified*  that  is  a  traTelliog  by  stage,  and  the  language  of  ^ 
lMtaEUe$ibaraugh^  in  WhUe  v.  Beazley^  I  B.  ^  Jl.  166^  seems  conclusive 
on  this  point:  ^If  upon  the  letting  to  liire,  there  be  a  terminua  a  quo^taid  a 
terminus  ad  quem^  spedfiedy  it  is  a  hiring  for  that  space,  and  a  hiring  by  the 
stage  is  a  hiring  for  a  given  space.*^  That  a  stage  does  not  necessaiSy  mean 
the  interval  at  which  carriages  are  supplied  with  fresh  horses,  appears  fifom 
I^ge  V.  Cockram^  1  Priee^i  Rep.  317;  and  if,  according  to  LUil^an^  a  tenant 
for  half  a  year  is  a  tenant  by  the  year,  LUi.  s .  07,  a  letting  for  less  than  a  mile 
is  a  letting  by  the  mile.  However,  under  the  44  G.  8.  e.  98.  schedule  (B),  for 
a  stage  consisting  of  ascertained  miles,  there  is  one  mode  of  chaiging;  for  a 
distance  not  ascertained,  another;  and  on  a  road  meted  out  by  mile-stones, 
every  space  less  than  a  mile  may  be  considered  as  a  distance  not  ascertained; 
but  at  all  events,  the  57  O,  3.  e.  59. 1. 16.,  removes  every  difficulty,  and  deariy 
applies  to  contracts  such  as  the  present,  by  which  the  owner  of  the  horses  has 
chaiged  the  person  hiring  the  same  a  specific  sum  of  money  for  the  whole  stage 
or  dbtanoe,  and  not  after  the  usual  rate  per  mile,  and  having  done  this,  he  must 
be  accountable  for  one*fourth  part  of  the  sum  so  charged. 

Lawee^  Serjt,  for  the  defendant.  First,  in  order  to  render  a  party  liable  to 
the  duty  under  these  acts  of  parliament,  there  must  be  a  hiring  aiKi  a  travelliiig. 
There  must  be,  even  according  to  57  O.  8.  e.  59.  s •  16.,  a  hiring  for  each  stage 
on  which  the  duty  is  charge£  Now  admitting  that  tliree-quarters  of  a  mile 
can  be  deemed  a  stage,  here  there  was  no  hiring  for  that  stage,  but  a  oontraet 
for  the  use  of  horses  by  the  week.  There  must  be  also  a  travelling:  for  the 
owner  *of  the  horses  is  obliged  to  give  the  traveller  hiring  them  a  ticket  rttiK 
to  deliver  at  the  first  turnpike  gate.  Now  where  there  is  no  traveller,  ^ 
it  can  scarcely  be  contended  there  is  a  traveling:  but  these  horses  were  hired 
to  assist  in  conveying  the  mail,  and  they  might  frequently  proceed  without  any 
passengers  or  travellers  whatever.  Secondly,  no  duty  attached  here  because 
the  distance  for  which  the  horses  were  engaged  was  less  than  a  mile;  and  all 
the  statutes  impose  a  sum  per  mile,  **/ar  every  mile  such  horse  shall  be  hired 
to  go.*'  The  common  law  doctrine  of  lAtUHon  touching  a  holding  by  the 
year,  cannot  apply  in  the  strict  construction  of  a  statute  imposing  a  tax. 
Thirdly,  and  mainly,  the  duty  does  not  attach  here,  because  these  horses  were 
engaged  in  drawing  a  stage-coach.  Taking  all  these  statutes  as  'mpmri  materia 
it  appears  to  have  been  the  object  of  the  legislature  to  impose  a  tax  on  travel* 
ling.  This  tax  is  levied  in  different  ways  to  meet  the  various  modes  by  which 
persons  who  travel  are  conveyed,  but  it  never  was  intended  to  impose  two  du- 
ties on  the  same  journey.  For  those  who  travel  post,  the  owner  of  the  horses 
hired  paye  a  duty  of  Hd,  a  mile,  on  every  horse  hired.  For  those  who  travel 
by  stage-coaches,  the  coach  proprietor  pays  %dm  a  mile,  on  every  coach  carrying 
not  more  than  four  inside ;  %id.  on  a  coach  with  six  inside,  and  so  on  in  pro- 
portion. But  his  payment  is  made  with  relation  to  the  number  of  passengers, 
and  is  altogether  independent  of  the  number  of  horses  he  employs ;  whether  he 
drives  two  horses  or  six  horses  for  a  whole  stage,  he  pays  no  more  than  2if.  a 
mile  on  a  four^inside  coach:  and,  if  this  be  tlie  law  as  to  a  whde  stage,  why 
should  it  be  otherwise  as  to  part  of  a  stage!  If  the  proprietor  pays  no  more 
than  2if.  when  he  employs  his  own  horses,  why  should  he  pay  more  where  he 
hires  horses  of  another?  and  yet  he  will  pay  more  if  a  duty  be  also  exacted 
from  that  other  for  letting  such  horses,  since  the  latter  must  regulate  his 
^bargain  according  to  the  charges  with  whieh  it  is  incumbered.  The  r«||A 
coach  proprietor,  in  turn,  must  regulate  his  fares  according  to  the  ex-  ^ 
pence  at  which  he  obtains  his  horses ;  so  that  the  tax  on  the  hired  horse  USSb 
ultimately  on  the  passenger,  who  would  thus  pay  5(/.  a  mile  or  more,  when  tlie 
legislature  intended  to  charge  him  with  no  more  than  2d.  or  3</. 

Zens,  in  reply,  argued  that  this  was  not  a  tax  on  travelling,  but  on  the  several 
and  distinct  profits  of  the  coach  proprietor,  and  ktter  of  Iwrses;  and  the  or 
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cumstanoe  that  it  ultimately  fell  on  the  traveller,  in  the  ahape  of  a  double  duty 
for  the  aame  jooniey,  afforded  no  inference  that  aaoh  was  not  the  intention  of 
the  legialatnre.  There  were  many  other  instancea  in  which  double  chaqf^ea 
were  made  in  reapect  of  the  aame  aubject  matter* 

Pabk,  J.,  now  delivered  the  judgment  of  the  court  When  thia  case 
waa  preaented  to  our  notice,  it  waa  conceived*  and  ao  argued  in  the  outset* 
that  under  the  circumatancea  stated,  Garett  the  defencknt  waa  liable  to 
pay  the  poat^orse  duty  for  the  horses*  he  supplied  to  draw  the  mail-coach 
up  Edgt'hiU<t  ita  own  uaual  complement  not  being  deemed  sufficient  fat 
that  purpose. 

It  was  supposed*  in  the  beginning  of  the  aigument*  that  the  case  turned  upon 
the  25  G,  8.  c.  51.*  which  impoaed  a  duty  of  l^if.  j»er  mile  for  every  horse  used 
in  travelling  post  in  Great  BrUam :  upon  the  44  G.  8.  c.  98.*  which  imposed 
a  similar  duty  on  every  horse*  mare*  or  gelding*  hired  by  the  mile*  or  stage*  to 
be  used  in  travelling  (leaving  out  the  yrord  poii)  in  Great  Britain^  for  every 
mile  such  horse*  du;.  shall  be  hired  to  go:  and  for  every  horse*  die*  ao  hirea* 
where  the  distance  at  the  time  of  hiring*  shall  not  at  the  time  of  such  hiring 
^.|^-|  *be  ascertained*  1«.  9d,;  and  again*  upon  the  57  G.  3.  c.  59.*  by  which 
-^  it  waa  enacted*  that  where  any  persons  shall  let  to  hire  by  the  mile*  or 
atage,  any  horse*  d^.,  to  be  used  in  travelling*  and  shall  charge  the  person  or 
persons  hiring  the  same*  a  specific  sum  of  money  for  the  whole  stage  or  dis- 
tance  which  the  aame  shall  be  hired  to  go*  and  not  after  the  usual  rate 
per  mile*  the  person  so  letting  shall  be  accountable  for  one-fourth  part  of 
the  sum  of  money  so  to  be  charged  by  him  as  for  the  duty  imposed  upon  him 
by  this  act. 

If  this  caae  had  rested  upon  these  clauses  of  the  statutes  alone*  it  might  have 
been  difficult  to  say  that  a  mail-coach  and  the  horses  therera  employed*  were 
not  travelling:  or  that  in  the  fair  construction  of  the  act,  three-quarters  of  a  mile 
might  not  be  construed  a  mt/e,  although  by  fair  construction*  the  then  Mr.  (now 
loid  Chief)  Justice  Abbott  thought  me  contrary  in  White  v.  Beazley^  I  ^.  ^ 
A.  106;  nor  could  it  well  have  been*  perhaps*  contended  that  where  me  precise 
distance  was  not  ascertained*  but  a  particular  sum  was  charged*  the  fourth  waa 
not  payable.  But  upon  none  of  these  points  does  the  court  in  this  caae  feel 
itself  <»]led  upon  to  declare  an  opinion. 

We  found  ourselves  upon  those  clauses  of  the  acta  of  pailiament*  to  which 
our  attention  was  not  directed  in  the  first  instance;  and  we  are  of  opinion*  that 
none  of  those  clauaes  of  the  acta*  which  have  just  been  enumerated,  apply  to 
the  case  of  stage-coaches ;  they  are  provided  for  by  distinct  and  aeparate  clauses 
applicable  to  them  alone. 

In  common  acceptation*  travelling  with  post-horses*  or  travelling  post*  means 

travelling  in    post-chaises  or  post-coaches  of   the  individual  travelers;  in 

*1181  ^^  ^"^^  cases*  the  charge  arises  upon  the  number  of  horses  and  *miles* 

^  or  on  the  number  of  days,  still  however  connected  with  the  number  of 

the  horses. 

In  the  44  G.  3.  c.  98*  sched.  (B.)  after  stating  what  ahall  be  paid  for  every 
horae*  iic*  hired  to  travel  post,  the  distinction  immediately  follows,  without 
reference  to  the  number  of  horses  employed*  but  only  to  the  number  of  passen- 
gers carried ;  this  statute,  therefore,  enacts*  that  for  every  coach,  dec.  with  two 
or  more  wheels,  which  shall  be  employed  as  a  public  stage-coach  or  carnage, 
for  the  purpose  of  conveying  passengers  for  hire  to  or  from  different  places  in 
Great  Britain^  and  which  shall  be  liceosed  for  carrying  not  more  than  four 
ioside  paasengers  (children  in  the  lap  excepted,)  for  every  mile  such  carriage 
shall  travel,  2if.;  if  six  inside  passenffers,  %id.;  for  eight  inside  passen- 
gers, Zid.^  for  ten  inside  passengers,  4a.;  for  more  than  ten  inside  passen* 
gers.  Mm 

But,  according  to  the  construction  now  contended  for  by  the  plaintiff,  these 
stage-eoaches  are  not  only  to  pay  2cf.  Zd.  Ad.  or  M^per  mile,  but  are  to  pay 
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9d,  more,  because  in  the  coime  of  their  journey  six  horses  are  necessary  where 
four  is  their  usual  coraplement,  although  it  is  admitted,  that  if  they  pleased 
they  might  use  six,  eight,  or  ten  horses  &roo§^ut  their  whole  journey,  without 
any  additional  taxation. 

It  is  admitted,  however,  that  &e  coach-proprietor  might  have  tacked  on  two 
horses  of  his  own  without  any  additional  charge;  but  that,  as  the  defendaiit 
was  to  derive  a  benefit  as  the  owner  of  these  horees  (having  no  general  concern 
with  the  coach,)  he  ought  to  pay :  but  surely  this  is  arguing  in  a  circle,  for  if 
the  owner  of  the  horses  is  to  pay  a  fourth  of  his  receipt  to  government,  under 
the  57  G.  3,  he  will  not  let  to  the  coach  proprietor  on  the  same  terms ;  and 
he  will  include  the  amount  of  his  duty  in  the  price  he  lets  his  horses  for  on  this 
:  particular  job :  thus  it  will  become  a  tax  upon  the  coach-proprietor,  who,  it  is 
admitted,  might  have  *U8ed  ten  horses  of  nis  own  without  additional  r«|iA 
charge ;  and,  eventually,  on  the  public.  But  we  think  this  question  ^ 
-does  not  turn  on  the  particular  arrangement  between  the  parties,  but  on  the 
great  point,  whether  stage-coaches  are  liable  for  the  number  of  their  horses  or 
passengers. 

The  argument  was  much  pressed  upon  the  court,  as  to  the  direction,  in  die 
statutes,  how  those  who  were  travelling  in  post-chaises,  &c.  were  to  receive 
and  to  deliver  the  tickets,  charging  so  many  miles,  &c,;  and  it  was  asked,  bow 
this  was  applicable  to  stage-coaches.  We  think  much  argument  may  be  well 
founded  upon  this,  to  show,  that  these  provisions  could  not  well  apply  to  stage- 
coaches, which  may  oAen  be  without  passenjrers,  who  could  therefore  neitbsr 
receive  nor  give  tickets.  But  upon  this,  also,  it  is  unnecessary  for  the  court  to 
give  any  opinion. 

The  case  of  fFhUs  v.  Beazley^  I  B.  ^  A,  166,  has  been  supposed  to  bear 
upon  this  case;  with  that  decision  we  do  not  feel  it  at  all  necessary  to  differ. 
All  that  Lord  ElUnborough  and  the  other  judges  of  B.  B.  had  to  decide  in 
ihat  case  was,  whether  the  travelling  there  mentioned  was  a  travolling  at 
all  (in  some  of  the  cases,)  and  whether,  if  a  travdling,  it  was  by  the  niiiU  or 
stage. 

But  this  case  turns  upon  totally  different  clauses  of  the  acts  from  those  which 
were  under  the  consiaeration  of  the  Coitft  of  King's  Bendi;  and  we  are 
Unanimously  of  t^Mnion,  diat  the  defendant  is  not  liaUe  to  the  duties  sought 
to  be  imposed  apon  hiin  by  this  aetioB«  and*  that  there  must  be  judgment  of 
nonsuit 
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•120]  •RE6ULA  6ENERALIS. 

AtkhadmaSf  3  Geo.  4.     TTmndai/f  7  November. 

To  prerent  unnecessary  expenses  to  plaintiffs  suing  in  this  coart,  in 
case  of  notice  given  by  prisoners,  of  their  intention  to  apply  for  their 
discharge,  under  any  act  made  for  the  relief  of  insolvent  debtors :  It  is 
ordered,  that  aAer  such  notice  given  to  any  plaintiff,  no  prisoner  shall  be 
superseded,  or  dischaiged  out  of  custody,  at  the  suit  of  such  plaintiff,  by 
reason  of  such  plaintiff's  forbearing  to  proceed  against  him  according  to  the 
rules  and  practice  of  this  court,  from  the  time  of  such  notice  given,  until 
some  rule  or  order  shall  be  made  in  the  cause  in  that  behalf  by  this  court, 
or  one  of  the  judges  thereof. 

And  it  is  further  ordered,  that  a  copy  of  this  rule  shall  be  hung  up  in  the 
Fleet  prison,  the  chambers  of  the  judges,  and  in  the  prothonotaries'  office,  in  the 
place  where  rules  of  this  court  are  usually  hung  up. 

R.  Dallas. 
J.  A.  Park. 

J.  BUBRO0OH. 
J.  RlGHABIWOlf. 
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(IN  THE  EXCHEQUER  CHAMBER.) 
The  KING  v.  WAIT. 

Hie  piimner  forged  the  name  of  /.  C.  to  a  power  of  attorney  for  aelltng  stock,  which  was 
atandisff  in  the  joint  names  of  the  prisoner  and  /.  C*  The  forgery  having  been  discovered, 
the  stock  was  not  sold :  Held,  that  /.  C  was  a  competent  witness  to  prove  the  forgery. 

The  prisoner  was  convicted  before  Bayley^  J.,  and  Garrow^  B.,  at  the  last 
Old  Jiaiiey  sessions,  of  uttering  a  forged  power  of  attorney  for  selling  stock, 
mtan-]  *  which  was  standing  in  the  joint  names  of  the  prisoner  and  John  Cox$ 
-'  the  power  imported  to  be  executed  by  the  prisoner  and  John  Cox,  and 
the  attestation  imported  that  it  was  executed,  in  the  presence  of  the  subscribing 
witnesses,  by  the  prisoner  and  John  Cox.  The  subscribing  witnesses  proved 
that  it  was  not  executed  by  Cox  in  their  presence,  that  Cox^s  signature  was 
not  upon  the  power  when  they  attested  it,  and  that  they  believed  3ie  words  in 
the  attestation  **  and /oAn  Cox"*^  were  added  after  they  attested.  The  bank 
ledger  was  produced,  according  to  which,  tiie  stock  was  still  standing  in  the 
pnsoner^s  and  Cox's  names ;  and  the  party  to  whom  the  power  was  granted, 
proved,  that  when  he  applied  to  sell  under  the  power,  he  was  not  permitted. 
Cox  was  then  called  as  a  witness  to  pix)ve  the  forgery  and  other  points :  he 
was  objected  to,  but  Baylty,  J.,  and  Gurrow,  B.,  thought  him  competent,  and 
he  was  examined:  he  prociuced  the  probate  of  a  will  of  James  Fitcheto^  by 

t  J?iclardfoii,  J.,  was  absent  daring  this  term,  being  confined  to  his  house  by  ill  health. 

Vm.  vm.— 05.  2  O  (433) 
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which  he  gave  some  money  to  the  prisoner  and  Edward  NaUhf  in  trust  foi 
Elizabeth  Fitchew^  for  hfe,  remainder  to  Stephen  and  John  Cox:  he  proved 
that  Naish  refused  to  act*  that  the  trust  money  was  invested  in  the  joint  names 
of  the  prisoner  and  himself,  that  he  never  gave  any  power  to  sell,  that  the  sig- 
nature in  his  name  was  a  foigery,  and  that  as  soon  as  he  knew  of  it,  viz,  in 
three  days  after  the  date,  he  wrote,  and  sent  Uie  following  letter  to  the 
accountant  general  of  the  hank: 

•«  ffrington,  20th  Sqaember,  1822. 
"Sir, 

^  Having  received  information  that  the  bank  is  in  possession  of  a  power  of 
attorney,  purporting  to  be  executed  by  Mr.  John  Wait  and  myself,  for  the  sale 
of  stock  in  the  3  per  cent,  consols,  standing  in  our  names ;  if  such  be  the  &ct, 
I  beg  distinctly  to  say,  I  have  not  executed  any  such  power,  nor  was  I  privy 
to  its  ^execution.  I  should  have  sent  to  you  express,  but  I  understand  rtioo 
the  bank  have  refused  to  proceed  in  the  business  without  hearing  from  ^ 
me;  and,  therefore,  the  present  mode  will  be  sufficient  to  apprise  you  that  1 
have  not  executed  the  power  in  question. 

«« I  am,  Sir, 

^  Your  humble  servant, 

•*  Ino.  Coxy 
(Directed) 
The  Accountant  General, 
Bank  of  England^ 
London, 

This  letter  was  produced  by  the  counsel  for  the  bank,  and,  had  upon  it  the 
country  and  London  post-marks ;  no  express  evidence  was  given  of  its  reaching 
the  Accountant  General,  or  any  officer  of  the  bank.  The  prisoner  petitioned 
the  crown  on  the  ground  that  John  Cox  was  improperly  received  as  a  witness. 

The  power  was  as  follows :  *'  Know  all  men  by  these  presents,  that  we, 
John  fVait,  of  St.  Jameses,  Gloucestershire,  gentleman,  and  John  Cox  of 
Wrington,  Somenetahiref  attorney,  do  jointly,  and  each  of  us  doth  separately 
for  ourselves,  and  for  the  survivor  of  us,  msJce,  constitute,  and  appoint  Jofm 
Underhillf  of  the  stock  exchange,  gentleman,  our  true  and  lawful  attorney,  for 
us,  and  in  our  names,  and  in  our  behalf,  and  also  for,  and  in  the  name  and  on 
the  behalf  of  the  survivor  of  us,  to  sell,  assign,  and  transfer  all  or  any  part  of 
2189/.  lis.  l(f.,  being  all  our  interest  or  share  in  the  capital  or  joint  stock  of 
3  per  cent,  annuities,  erected  by  an  act  of  parliament  of  the  25th  year  of  the  reign 
of  his  Majesty  King  George  the  Second,  [entitled,  an  act  for  converting  the 
several  annuities  therein  mentioned,  into  several  joint  stocks  of  annuities  trans- 
ferrable  at  the  Bank  of  England,  to  be  charged  on  the  sinking  fund,  ^.,]  and 
by  several  subsequent  acts;  also  to  receive  the  ^consideration  money,  ruioi 
and  give  a  receipt  or  receipts  for  the  same,  and  to  do  all  lawful  acts  ^ 
requisite  for  effecting  the  premises;  hereby  ratifying  and  conErming  all  that 
our  said  attorney  shall  do  therein  by  virtue  hereof;  and  in  case  of  the  death  of 
both  or  either  of  us,  this  letter  of  attorney,  as  to  all  matters  and  things  which, 
after  our  respective  decease,  shall  be  done  by  our  said  attorney  by  virtue  of,  or 
under  color,  or  in  pursuance  thereof,  shall,  so  far  as  the  Governor  and  Company 
of  the  Bank  of  England  are  interested  or  concerned,  be  as  binding  upon  our 
respective  executors  and  administrators,  as  the  same  would  have  been  upon  us, 
if  living,  unless  notice  in  writing  of  our  respective  deaths  shall  have  been  pre- 
viously given  to  the  said  Governor  and  Company  by  our  executors,  or  adminis- 
trators, or  by  some  person  or  persons  interested  in  the  property  to  which  this 
letter  of  attorney  refers,  and  unless  such  notice  be  given,  we  hereby  severally 
covenant,  promise,  and  engage,  and  bind  ourselves  and  our  respective  executors 
and  administrators,  to,  and  with  tlie  said  Governor  and  Company  of  the  Bank 
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of  England^  that  onr  rcspectiye  executors  and  adminiatiaton  shall,  and  do 
allow,  ratify  and  confirm,  as  good,  valid,  and  effectual  against  them,  and  against 
our  respective  estates,  whatsoever  shall  or  may  be  done  by  our  said  attorney 
after  our  respective  decease,  so  far  as  the  said  Governor  and  Company  of  the 
Bank  of  England  shall  or  may  be  in  any  way  or  manner  interested  therein. 
In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  the  twenty- 
second  day  of  October^  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  twenty-one. 

**  Si^ed,  sealed,  and  dtdivered  in  the  presence  of  us,  by  the  above  named 
John  fVait  and  John  Cox: 

^JohnfFaU.    [L.  S.] 
"  John  Cox.      [L.  S.  J 

'« WiUiam  Sheppard,  Stationer,  Com  Street,  Bristol. 

^  7%oma9 Dams,  Auctioneer,  Com  Street  Bristol" 

*125l       *^^'^  ^ssc  ^^  argued  by  CampbeU  for  the  prisoner,  and  Bosanquet, 
-'  Serjt,  for  the  crown. 

Aiguments  for  the  prisoner.  John  Cox  was  interested  in  the  question^ 
whether  the  power  of  attorney  was  forged  or  genuine ;  and,  therefore,  he  ought 
not  to  have  been  admitted  to  prove  the  forgery. 

In  civil  cases,  the  rule  now  adopted  certainly  is,  that  although  a  witness  be 
interested  in  the  question,  if  he  is  not  interested  in  the  event  of  the  action,  he  is 
a  competent  witness,  Bent  v.  Baker,  3  T,  R.  27. ;  but  it  is  equally  well  estab- 
lished, that,  upon  an  indictment  for  forgery,  if  the  witness  at  the  time  of  his 
examination  be  interested  in  setting  aside  the  instrument,  supposing  it  genuine, 
either  as  against  the  prisoner  or  any  other,  he  is  not  competent  to  prove  the  for- 
gery.    EcLsVs  P,  C,  chap.  19.  sect.  63.     Bayley  on  Bills,  450.  4th  ed. 

It  may  be  admitted  that  John  Cox  had  no  interest  in  the  event  of  this  prose- 
cution ;  but  if  at  the  moment  when  he  was  called  into  the  witness  box,  he  had 
any  interest,  however  minute,  that  the  power  of  attorney  should  not  be  his  deed, 
he  ought  to  have  been  rejected.  In  Rhodes* s  case,  2  Strange,  728.,  upon  an 
indictment  for  forging  a  power  of  attorney,  whereby  stock  was  transferred,  the 
person  whose  name  was  forged  had  not  the  remotest  interest  in  the  event  of  the 
prosecution,  but  he  was  held  to  be  an  incompetent  witness  to  prove  the  forgery, 
because  it  was  his  interest  that  the  power  of  attorney  should  not  be  considered 
genuine.  The  same  principle,  as  applied  to  various  other  instrumentB,  is  laid 
down  in  Watts*s  case,  3  Salk.  172.,  Rex  v.  Russell,  1  Leach,  Cr.  Cas.  8.  4th 
ed.,  TTioTTiton^s  case,  2  Leach,  Cr,  Cas,  634.,  Rex  v.  Robert  Rhodes,  1  Leach, 
Cr.  Cas.  24.,  Bunting's  case,  2  East,  PI,  Cr,  996.  In  Rex  v.  Boston,  4 
«1261  ^^^^  ^^^M  ^^  Ellenborough,  in  referring  to  the  practice  of  not  *per- 
-^  mitting  a  person  who  has  an  interest  that  an  instrument  should  not  be 
genuine,  to  prove  it  foiged,  says,  '*  Upon  what  principle  that  anomalous  case  was 
so  settled,  I  cannot  pretend  to  say ;  but  having  been  so  settled,  it  may  be  too 
much  for  judges  sitting  on  trials  to  break  in  upon  it ;  the  anomaly  can  only  be 
remedied  by  the  legislature.'*  And  in  the  recent  case  of  the  Eing  v.  Crocker, 
2  N.  Rep.  87.,  the  twelve  judges  held,  that  upon  an  indictment  for  forging  a 
promissory  note,  the  person  whose  name  was  foiged  as.  maker  was  not  a  com- 
petent witness,  even  to  prove  that  he  had  not  paid  interest  on  the  note  in  tlio 
manner  represented  by  the  prisoner.  So  in  Hunter  v.  Emg,  4  B.  fy  A,  209., 
Jlbbott,  C.  J.,  says,  **  the  case  of  forgery  has  always  been  considered  an  ano- 
maly in  the  law  of  evidence." 

The  point  to  be  enquired  into,  therefore,  is,  whether,  when  John  Cox  was 
called  into  the  witness  box,  he  had  any  interest,  that  this  power  of  attorney,  pur- 
porting to  be  executed  by  him,  should  not  be  his  deed. 

There  may  be  a  grave  doubt,  whether  there  was  sufficient  evidence  that  •( 
that  time  the  power  had  not  been  acted  upon ;  the  first  witness  examined  upon 
the  trial,  produced  a  ledger  of  the  Bank  of  England,  in  which  the  stock  ap- 
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peared  fltsndinf  in  the  names  of  John  Waii  and  John  Coxf  but  it  did  not 
appear  to  what  day  the  ledger  waa  made  up,  and  a  transfer  of  the  atock,  sup- 
posing the  power  of  allomey  to  be  genuine,  might  have  taken  place  at  the  bank 
in  the  intienral  between  the  examination  of  this  witness  and  the  sweaiing  of  JbAn 
Cox. 

But  assuming  that  the  power  of  attorney  had  not  been  acted  upon,  still  John 
Cox<,  when  caDed  into  the  witness  box,  appears  to  have  had  an  interest  that  it 
should  be  set  aside  as  foiged ;  if  genuine,  it  was  then  an  existing  valid  power  of 
attorney,  under  which  the  stock  *miffht  have  been  lawfully  transfened :  r»t  A7 
it  may  not  have  been  revocable  by  John  Cox^  as  it  was  the  joint  power  ^ 
of  himself  and  another,  and  it  may  have  been  coupled  with  an  interest;  but  if 
revocable  in  its  nature,  it  had  not  been  revoked,  since,  being  under  seal,  it  coukl 
only  be  revoked  by  an  instrament  under  seal. 

The  notice  to  Uie  Bank  of  England  is  no  revocation,  for  that  is  not  under 
seal,  and  it  proceeds  upon  the  supposition  of  the  power  being  a  forgery.  Though 
no  case  has  been  expressly  decided  as  to  the  revocation  of  a  power  of  attorney, 
yet  when  such  power  is  by  deed,  the  revocation  must  have  all  the  incidents  of 
a  deed,  Shtpp,  TbticA.  51. :  a  submission  by  deed  to  arbitration,  it  is  dear,  can 
only  be  revoked  by  deed.  Vynior*8  case,  8  Rep.  159.,  MUne  v.  Gratrix^  7 
£a8t,  608.,  Sing  v.  Joseph,  5  Taunt.  452.,  Marsh  v.  BuUtd,  b  R.^A.  507., 
and  Lord  Coke  repeatedly  refers  to  the  maxim,  ^Nihil  tarn  convenieni  est  na- 
turali  sequitaii  quam  unumquodque  eo  diesoM  ligamine  quo  ligatum est" 
So  that  if  this  instrument  were  a  mere  power  of  attorney,  being  under  seal,  it 
could  only  be  revoked  by  an  instrument  under  seal :  but  it  is  more  than  a  mere 
power,  for  it  contains  a  covenant  to  the  bank,  that,  in  case  of  the  death  of  the 
grantors  of  the  power,  their  executors  shall  ratify  any  act  done  under  the  power, 
after  the  death  of  the  grantors. 

If  the  law  touching  the  revocation  of  deeds  be  what  is  here  contended  for,  the 
practice  of  the  bank  touching  revocations,  whatever  it  may  be,  cannot  alter  the 
law.  The  probability  or  improbability  of  the  bank  afterwards  allowing  the  stock 
to  be  transferred  under  the  power,  is  of  no  consequence ;  if  it  be  genuine,  they 
would,  in  point  of  law,  be  justified  in  permitting  a  transfer  under  it  at  any  time, 
until  it  is  revoked  by  deed,  and  *they  have  notice  of  its  revocation ;  it  is  p,.og 
possible,  therefore,  if  the  power  was  genuine,  that,  during  the  very  time  ^ 
John  Cox  was  under  examination,  the  bank  might  have  been  permitting  a  trans- 
fer of  the  stock,  so  that  before  the  examination  was  ended,  and  before  the  power 
could  have  been  revoked,  the  transfer  might  have  been  completed ;  that  moment 
he  would  have  been  guilty  of  a  breach  of  trust,  and  would  have  been  answera- 
ble in  a  court  of  equity,  to  Mrs.  FUehew  and  to  Stephen  Cox:  it  seems  to  fol- 
low, therefore,  that  during  the  examination  of  the  witness  he  had  an  interest 
that  the  instrument  should  be  a  forgery. 

Supposing  that  he  had  an  opportunity  of  revoking  the  power  after  his  exam- 
ination, and  before  the  stock  was  transferred ;  till  revoked,  it  might  at  any  time 
have  been  acted  upon ;  in  case  of  an  acquittal,  it  would  have  been  handed  back 
to  UnderhiUi  the  person  to  whom  it  was  given,  and  he  no  doubt  would  have 
forthwith  proceeded  with  it  to  the  Bank  of  England,  and  sold  out  the  stock: 
but  the  witness  knew  that  in  case  of  a  conviction  the  instrument  would  be 
impounded  by  the  court,  and  no  revocation  would  be  necessary;  he  had,  there- 
fore, an  interest  that  it  should  be  a  forgery,  from  the  necessity  of  executing  a 
revocation  of  it,  if  it  was  genuine,  for  the  revocation  could  not  be  executed  with- 
out pecuniary  expencc ;  and  though  the  amount  of  such  expeuce  is  immaterial, 
the  stamp  alone  would  be  1/.  15«. 

Besides,  the  mere  execution  of  a  power  of  attorney  to  sell  trust  stock,  in 
breach  of  the  trust,  would  probably  render  the  trustee  liable  to  be  removed  by 
%  court  of  equity,  and  to  the  costs  of  a  bill  to  be  filed  against  him  for  that  pu^ 
pose ;  nor  is  it  material,  that  the  loss  so  to  be  incurred  is  only  contingent  In 
an  action  against  a  master  for  the  misoonduct  of  his  servant,  the  servant  is  not 
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a  competent  witness,  beeanse  a  verdict  against  the  master  may  be  given  in  evi- 
*1291  ^^^^^  ^  ^^  action  by  the  *master  against  the  servant,  to  show  what 
-'  damages  the  master  has  sustained ;  but  whether  or  no  the  master  will 
ever  being  such  action,  and  whether  he  will  give  the  verdict  in  evidence^  nre  both 
matters  in  contingency. 

There  seems  to  be  no  doubt,  therefore,  that  it  was  for  the  interest  of  John 
Cox  that  the  power  should  be  a  foigery,  and  if  so,  all  the  authorities  concur  in 
deciding  that  he  was  not  a  competent  witness  to  prove  that  it  was  not  his  deed. 
Arguments  for  the  prosecution.  The  exclusion  of  witnesses  on  the  ground 
of  interest  in  prosecutions  for  forgery,  is  an  anomaly  which  the  courts  will  not 
extend,  and  they  will  at  least  require  that  the  interest  alleged  should  be  a  cer* 
tain,  not  a  contingent  intereat. 

Suppose  the  power  in  question  genuine,  UnderhUl  would  be  the  agent  of 
C0X9  and  accountable  to  him ;  the  power  conveys  no  interest  to  UnderhUl^  and 
deprives  Cox  of  none.  Cox  could  only  be  prejudiced  by  the  fraud  of  UnderhUl^ 
which  is  not  to  be  presumed. 

But  the  power  gives  no  legal  authority,  for  Cox^s  signature  is  not  attested  by 
two  witnesses,  which  is  necessary  to  a  transfer,  under  various  acts  of  parlia- 
ment relating  to  Uie  Bank  o(  Englnnd^  52  G.  3.  c.  24.  «.  19.  If  the  power 
convey  no  authority.  Cox  can  in  no  way  be  affected  by  it.  At  all  events  the 
power  is  revocable  by  Cox  at  will,  and,  therefore,  he  is  not  prejudiced  by  its 
existence;  he  could  revoke  it  as  easily  as  he  could  give  evidence  against  it; 
the  paper  reqiusite  for  a  revocation  is  of  no  value,  and  if  a  deed  stamp  should 
be  deemed  necessary,  the  stamp  acts  cannot  vary  the  general  principles  of  law. 
But  this  power  is  revocable  without  deed ;  it  gives  a  mere  naked  authority 
revocable  at  will;  such  an  authority  is  in  fact  revoked  by  any  act  inconsistent 
^1301  ^'^  ^^  ^continuance  of  the  will,  and  a  writing  is  not  necessary  to  effect 
•^  the  revocation:  so  that  the  rule  Nihil  tarn  conveniens  est  naturali 
cequUaii  quam  unumquodfue  dissolvi  eo  Uframine  quo  Hgatum  est^  applies 
only  to  cases  where  the  interest  given  is  not  determinable  at  will.  Thus  wills, 
though  required  by  the  statute  of  wills  to  be  in  writing,  might  before  the  statute 
of  frauds  be  revoked  oraUy,  1  RolL  Mr.  G14:  so  though  by  the  12  Car.  2., 
C.  24,  the  appointment  of  a  testamentary  guardian  must  be  in  the  presence  of 
two  witnesses,  it  may  be  revoked  without  witnesses:  ex  parte  Earl  of 
Ilcheaterj  7  Fes.  377.  per  Lord  Mvanky  and  the  Master  of  the  Rolls. 

Even  estates  at  will  may  be  put  an  end  to  by  any  act  inconsistent  with  will. 
If  a  man  leaseth  a  manor  at  will  whereunto  a  common  is  appendant,  if  the 
lessor  put  his  beasts  to  use  the  common,  this  is  a  determination  of  the  will,  Co. 
Litt.  55.  b.     And  a  lease  of  a  manor  must  have  been  by  deed. 

As  to  arbitrations,  they  differ  from  the  question  before  the  court,  because 
they  are  between  two  parties ;  and  some  confusion  has  arisen  from  the  follow- 
ing passage  in  HtzherherVs  Abridgment^  Tit.  Arbitrement,  22 ;  **  If  the  parties 
put  themselves  in  award  without  deed,  they  (i/)  may  discharge  the  arbitrators 
without  deed,  or  enlarge  the  day  without  deed,  by  assent  of  them,  but  if  the 
submission  be  by  deed,  it  is  otherwise,  per  Finch."  And  reference  is  made  to 
the  year  book,  HU.  49  Ed.  3.  9.,  where  Finch  says  nothing.  Bot  in  Vynior's 
case  8  Co  159,  though  the  revocation  was  by  deed,  as  appears  by  the  pleadings. 
Lord  Coke  lays  no  stress  on  that  circumstance,  but  states  tlie  case  as  if  it  were 
a  mere  writing,  using  the  word  countermand. 

»iqil  *^^^  ^  leUet  of  attorney  is  clearly  revocable  by  matter  in  pats^  2 
•^  BoU.  Mr.  8.  pi.  3:  as  if  a  deed  of  feoffment  and  the  letter  of  attorney 
to  make  delivery  be  simple,  and  after,  the  feoffor  command^  the  expression  in 
Bro.  Mr.  Feoffment^  pi.  27.  is  ^pat  bouche^  ou  par  parol."  Also  Condiiians^ 
pi.  106,  the  attorney  to  make  livery  upon  a  certain  condition,  and  he  does  so 
accordingly,  semblcy  that  this  is  not  a  good  feoffment  but  a  dLsseisin  of  the 
feoffor,  for  semble  that  tliis  is  a  revocation  of  the  first  letter  of  attorney,  and 
then  this  cannot  create  a  new  power  to  make  the  feoffment  without  deed. 
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If  a  man  make  a  feoflTment  of  land  in  two  villa,  with  letter  of  attoraey  to 
make  livery,  and  before  livery  made  by  the  attorney,  the  feoffor  himself  makes 
livery  of  the  land  in  one  vill,  this  is  a  countermand  of  the  letter  of  attorney,  so 
that  the  attorney  cannot  make  livery  in  the  other  vill,  2  Roll.  Ahr.  12.  pi.  6L 

If  a  man  make  a  charter  of  feoffment  of  two  acres,  of  which  one  is  in  lease 
for  years,  and  the  other  in  demesne,  and  make  a  letter  of  attorney  to  make 
livery,  and  after  the  feoffor  himself  make  livery  in  the  acre  in  demesne  in  the 
name  of  the  whole,  although,  the  other  acre  which  is  in  lease  cannot  pass  by 
this,  still  the  letter  of  attorney  is  revoked  for  this  acre,  for  it  appears  tiiat  so 
was  the  intent  of  the  feoffor,  2  Roll.  Mr.  12.  pi.  7.  In  ^e  present  case,  Cox'i 
letter  from  Wrington  was  a  distinct  and  sufficient  revocation  of  the  power. 

In  practice,  letters  of  attorney  are  never  revoked  by  deed,  but  the  acting  of 
the  principal  is  always  deemed  a  sufficient  revocation ;  in  this  respect  the  cus- 
tom of  the  bank  has  been  invariable  ever  since  its  establishment,  and  it  would 
be  liable  to  an  action,  if  it  should  make  a  transfer  afler  notice.  But  this  power 
must  be  deemed  to  have  been  executed  with  reference  to  the  existing 
'practice,  and  the  aigument  raised  on  the  covenant  contained  on  the  r^ioo 
power,  can  only  proceed  on  the  supposition  that  the  power  is  not  re-  ^ 
voked.   The  covenant  can  only  be  of  effect,  if  the  power  has  not  been  revoked. 

In  Rhode's  case  Heytuham  was  interested,  for  his  stock  had  been  trans- 
ferred ;  and  it  has  been  usual  for  the  bank  since  that  time  to  replace  the  stock 
and  examine  the  witness.  The  bank  are  the  persons  affected  by  the  loss :  but 
if  the  principle  now  contended  for  were  to  prevail,  the  bank  could  never  release 
the  witness,  or  bring  the  offender  to  justice.  The  consequences  of  holding  the 
witness  incompetent  would  indeed  be  most  absurd ;  he  might  be  examineid,  if 
the  fraud  succeeded,  though  he  must  be  rejected,  if  it  failed,  and  the  bank  might 
be  obliged  to  make  a  transfer  on  a  suspicious  instrument,  if  presented  when 
time  might  be  wanting  for  the  formality  of  a  revocation  by  deed. 

The  judges  delivered  no  opinion  publicly,  but  the  prisoner  was  afterwards 
executed. 


RAWES  V.  KNIGHT. 

A  writ  served  in  Nvtmher,  called  on  defendant  to  appear  in  Jun^t  an  admmoo  of  debt  bf 
defendant,  subaequentl^  to  eerTice  of  the  writ,  and  request  of  time  to  pay  such  debt,  held  a 
waiver  of  the  irregularity. 

Ths  writ  in  this  case  was  served  on  the  12th  of  November  last,  but  the 
notice  at  the  foot  of  the  writ  calling  on  the  defendant  to  appear  on  the  13th  of 
June. 

Pell^  Serjt.,  last  term,  obtained  a  rule  nini  to  set  aside  the  proceedings  for  this 
irreffularity. 

LenSf  Serjt.,now  showed  cause  against  the  rule  by  an  affidavit,  which  stated 
«hat  when  the  declaration  was  served  (on  the  20th  of  November^)  the  defend- 
ant admitted  the  debt,  and  craved  time  to  pay  it.  r*133 

*The  court  held  this  to  be  a  waiver  of  the  irregularity,  and  ^ 

Dischaiged  the  rule. 
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STEERS  V.  HARROP. 


The  drcnmrta nee  that  an  agreement  containa  a  provision  for  ita  being  made  a  rule  of  eoiutf  wiJJ 

not  oi  itaeir  authorize  the  court  to  lake  auch  a  atep. 

IIuLLOCK,  Seijt.,  moved  that  an  agreement  entered  into,  in  the  course  of  this 
cause,  by  the  parties  in  the  cause  and  a  third  person,  should  be  made  a  rule 
of  court.  It  was  not  an  agreement  to  refer  matters  to  arbitration,  and  the 
application  was  not  made  at  the  instance  of  either  of  the  parties  in  the  cause, 
but  the  agreement  contained  a  clause,  providing  that  it  should  be  made  a  rule 
of  court. 

But  the  court  thought  they  could  not  comply  with  the  application,  and 
ihiUock 

Took  nothing. 


DAVIS  V.  NORTON. 

Where  a  jUrt  facuu  ia  sued  out  after  a  tare  faeioM  on  a  judgment,  the  feri  facia$  must  be 
grounded  on  the  judgment  in  the  teire  faculty  though  the  acire  facioM  was  sued  out 
unneceaearily. 

Thb  plaintiff  having  unnecessarily  sent  out  a  sdre  fada$  to  revive  a  judg- 
ment within  a  year  after  payment  had  been  made  on  it,  and  having  proceeded 
ta  judgment  on  the  scire  facia^^  in  a  mode  which  it  was  alleged  was  irregulai, 
issued  a  common  Jteri  fadas^  in  which  there  was  no  mention  of  the  judgment 
on  the  scire  facias, 

HuUock^  Serjt.,  obtained  a  rule  to  set  aside  tlie  execution  for  irregularity. 
^|n.-^  *Taddy^  Serjt,  showed  cause  against  the  rule,  and  there  was  much 
-I  aigimient,  touching  the  regularity  in  the  conduct  of  the  scire  facias  f  the 
judgment  of  the  court,  however,  did  not  turn  on  that,  but  on  the  form  of  the 
fieri  fadaSf  Toddy  contending,  that  as  the  scire  facias  had  been  sued  out 
unnecessarily,  the  fieri  facias  was  correct  in  referring  to  the  original  judgment, 
and  not  to  the  judgment  of  the  scire  facias. 

The  court  held  otherwise,  and  said,  that  as  it  was  impossible  to  ascertain  on 
the  record,  to  which  judgment  the  fieri  facias  referred,  the  writ  in  its  common 
form  was  clearly  irregular,  and  the  rule  must  be  made 

Absolute. 


WELLARD  V.  MOSS. 

In  January ,  1811,  plaintiflf  then  serving  on  board  a  single  king's  ship  on  a  foreign  station,  was 
appointed  by  the  captain  boatswain  of  that  ahip,  and  continned  so  on  the  15th  October,  1815, 
when  the  plaintiff  assiffned  to  the  defendant  prize  money,  which  the  plaintiff  was  entitled  to 
receive  when  due.  Toe  warrant  of  the  navy-board,  confirming  plaintiff  as  boatswain,  waa 
Dot  aigned  till  the  26th  October,  1815:  Held,  that  plaintiff  was  not  within  the  operation  oi 
the  acta  which  render  void  assignments  of  prize-money  by  petty  officers  and  seamen. 

An  acknowledgment  of  the  correctness  of  an  account  doea  not  require  a  receipt  atamp. 

Thu  was  an  action  of  debt,  brought  to  recorer  the  sum  of  308/.  6s,  M.,  for 
money  paid,  laid  out,  and  expended  for  the  defendant*s  use,  and  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff.  The  defendant  pleaded,  first, 
nil  dd>ei^  on  which  issue  wits  joined.  Secondly,  a  set  off,  to  which  plaintiff  replied 
the  statute  of  limitations,  on  which  Issue  was  joined.    Thirdly,  the  statute  of 
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limitations,  on  which  issue  was  joined.  At  tlie  trial  of  the  cause  at  the  sittings 
after  last  Hilary  term  at  fVatndnster,  before  DalicUj  C.  J.,  a  verdict  was  found 
for  the  defendant,  subject  *to  the  opinion  of  the  Court  of  Common  Pleas  r«io5 
on  the  following  ca«e.  ^ 

The  plaintiff's  case  consisted  of  an  admission  by  the  defendant,  that  he  had 
received  for  the  plaintiff,  or  on  his  account,  the  several  sums  of  163/.  I89.,  of 
123/.  17s.  6</.,  and  of  80/.  11^.,  for  the  whole  amount  of  which  this  action  was 
brought. 

In  answer  to  which  case,  as  to  the  said  sum  of  163/.  18«.,  evidence  was 
offered  and  received,  that  on  the  10th  of  October,  1813,  an  acooant  was  sub- 
mitted to  the  plaintiff,  containing  a  stfiieraent  of  sums  advanced  to,  and  of  (&• 
bursements  made  for  the  plaintiff  by  the  defendant,  in  the  whole  amounting  to 
the  sum  of  160/.,  at  the  foot  of  which  said  account,  were  the  following  wonis. 
*'  I  acknowledge  \he  above  account  being  correct,  and  am  fully  satisfied  therewith." 
The  i^intiff  signed  the  said  account,  but  tlie  account  was  not  stamped  with  a 
receipt  or  any  other  stamp.  The  said  sum  of  163/.  18s.  had  been  received  by 
the  defendant  by  virtue  of  a  power  of  attorney  from  the  plaintiff  to  the  defend- 
ant, empowering  tlie  latter  to  receive  the  plaintiff's  wages  as  they  became  due 
to  him,  as  acting  boatswain  of  his  Majesty's  ship  Bucephalus, 

The  defendant  further  gave  in  evidence  to  meet  this  demand  of  163/.  18«.  a 
debt  of  7/.  and  upwards  from  plaintiff  to  defendant,  not  included  in  the  above 
account,  for  money  lent  and  advanced,  and  for  goods  sold  and  delivered. 

Subsequent  to  this  acknowledgment,  that  is  to  say,  on  the  15th  of  October, 
1813,  an  indenture  or  deed  of  assignment  of  the  prize-money  to  which  the 
plaintiff  was  entitled  for  his  services  on  board  the  said  ship,  for  the  capture  of 
the  inlands  of  Java,  BcUavia,  and  the  Palambang,  was  executed  by  the  plain- 
tiff to  the  defendant,  for,  and  in  consideration  of  the  sum  of  100/.  At  the  time 
of  signing  the  said  deed  of  assignment,  *the  plaintiff  wae  acting  boat-  r^totf 
swain  of  the  said  ship,  (but  without  an  admiralty  warrant,)  and  was  then  ^ 
on  board  the  said  ship.  The  plaintiff  was  proved  to  have  been  boatswain's 
mate  on  board  the  said  ship  from  the  17ih  of  March,  1809,  to  the  18th  of 
January,  1811,  when  he  was  appointed  acting  boatswain  of  the  said  ship,  then 
a  single  ship  on  a  foreign  station,  and  so  remained  on  board  as  acting  boatswain, 
until  and  at  the  time  of  the  execution  of  the  said  deed,  but  the  warrant  of  the  navy 
board  confirming  him,  the  plaintiff,  boatswain  of  the  BucephaluM,  was  not 
signed  until  tlie  26th  of  October,  1813.  It  was  also  proved,  that  a  boatswain 
so  appointed,  is  treated  as  such,  as  to  pay  and  rank  before  the  date  of  the 
warrant. 

The  defendant  received  two  payments  of  prize-money,  under  and  by  virtue 
of  the  said  deed,  to  which  the  plaintiff  had  become  entided  as  acting  boatswain 
of  the  said  ship,  the  first  payment  being  123/.  17s.  6i.,  and  the  second  80/. 
lis.,  making  the  sum  of  204/.  8<.  6(/. 

The  questions  for  the  opinion  of  the  court  were,  whether  the  said  deed  oi 
assignment  was  void  in  law,  or  if  not  wholly  void,  whether  tlie  same  was  avail 
able  to  protect  the  defendant  in  the  receipt  of  any  sum  of  money  beyond  thf 
sum  of  100/.,  being  the  consideration  money  therein  mentioned,  and  whether 
the  said  acknowledgment  ought  to  have  been  received  in  evidence:  and  the  ver 
diet  was  to  be  entered  for  the  plaintiff,  or  was  to  stand  for  the  defendant,  as  tbi 
court  should  be  of  opinion  that  the  plaintiff  was  or  was  not  entitled  to  anr 
thing;  and  if  the  court  should  be  of  opinion  the  plaintiff  was  entided  tr 
recover  any  thing,  the  verdict  was  to  stand  for  such  sum  as  the  court  shoubi 
direct. 

Vaughan,  8er|t.,  for  the  plaintiff.     1st.  The  acknowledgment  by  the  plain* 
tiff  ia  an  acquittance,  and  ought  *U>  have  a  receipt  stamp.     In  Jadb  v.  rniM 
Lindsay,  1  East,  460,  a  similar  written  acknowledgment  was  held  in-  ^ 
admissible  for  want  of  a  stamp,  though  the  witness  was  allowed  to  see  it  le 
lefiresh  his  memory  as  to  an  oral  acknowledgment* 


137] 


1  Bingham.  441 


Bat  2dly,  the  aBsignment  of  prise  money  by  the  plaintiff  is  not  available,  at 
any  rate  for  more  &an  the  price  paid  for  it.  By  the  45  Q,  3.  c.  72.  s,  92. 
petty  officers  and  seamen  are  deprived  of  the  power  of  assigniiig  their  prize 
money,  and  a  boatswain  must  be  deemed  a  petty  officer  within  the  spirit  of 
that  act.  But  the  plaintiff  was  not  even  a  boatswain,  for  thourii  he  performed 
the  duties  of  such  an  officer,  yet  he  was  not  legally  appointed  till  the  date  of 
the  admiralty  warrant,  26th  October^  1 81 3.  The  admiralty  alone  could  legally 
appoint  him ;  and  till  so  appointed,  he  was  not  entitled  to  share  prize  money  as 
boatswain,  DoneUy  v.  Popham^  1  Taunt,  1. 

Pell^  Serjt,  for  the  defendant,  was  relieved  by  the  court  from  aiguing  the 
Ist  point.  On  the  second  his  argument  was  as  follows.  If  the  defendant  was 
a  boatswain,  he  was  not  a  petty  officer,  for  a  boatswain  derives  his  authority 
from  a  warrant,  which  dbtinguishes  him  from  a  petty  officer,  and  he  is  classed 
by  49  O.  3.  c.  108.  8,  6.,  and  by  55  G.  3.  c.  60.  s.  33.,  among  those  who  are 
not  to  be  deemed  petty  officers.  But  the  defendant  not  only  acted  as  boat* 
swain,  but  was  legally  s^pointed  as  such  before  he  received  the  confirmation 
of  the  admiralty  warrant;  for  the  49  G.  3.  e.  108.  s.  16.,  recognizes  the 
power  of  commanders  on  foreign  stations,  to  promote  and  appoint  bostswains, 
and  the  plaintiff  being  abroad  in  a  single  ship,  her  captain  must,  from  the 
necessity  of  the  case,  be  deemed  a  commander  for  this  purpose ;  the  subsequent 
*1381  ratification  by  *the  admiralty  is  a  proof  that  the  appointment  was  valid, 
•^  and  this  distinguishes  the  case  from  DoneUy  v.  Fcpham^  where  the 
admira]  had  no  authority  to  appoint  a  captain.  Fill  v.  Taylor^  1 1  East^  414, 
is  in  point,  the  principle  laid  down  there  being,  that  where  a  party  is  legally 
appointed  to  an  office  and  acts  in  it,  he  is  entitled  to  all  the  advantages  attached 
to  the  office. 

At  all  events,  the  present  objection  cannot  be  made  by  the  plaintiff,  who 
claims  in  the  character  of  boatswain,  and  who  made  the  transfer  in  that 
character, 

Vaughan  in  reply.  The  plaintiff  was  only  promoted  by  his  commander, 
and  not  appointed  boatswain  till  he  received  the  admiralty  warrant.  FUl  v. 
Taylor  was  a  case  of  a  custom-house  appointment,  which  is  different  firom  an 
appointment  by  the  admiralty. 

Dallas,  C.  J.  The  question  to  be  determined  is,  whether  the  pbintiff  was, 
at  the  time  of  the  assignment,  any  thing  more  than  an  acting  boatswain;  for  it 
is  admitted  he  was  acting;  but  it  is  urged  that  he  was  not  really  a  boatswain 
till  he  was  appointed  by  the  admiralty  warrant.  Whether  he  was  so  or  not 
depends  upon  tbe  circumstances  of  the  case,  as  they  are  affected  by  the  provi* 
sions  of  the  various  acts  of  parliament  relating  to  the  subject.  It  being  clear, 
then,  that'  the  plaintiff  was  acting  as  boatswain;  was  he  legally  appointed  to 
the  rank  of  boatswain  by  a  commander  entitled  to  appoint  him  ?  As  to  this, 
the  appointment,  it  must  be  observed,  took  place  while  the  plaintiff  was  on  a 
foreign  station,  where  the  Lords  of  the  Admiralty  could  not  have  made  the 
appointment  in  the  first  instance.  They,  therefore,  not  being  able  in  such 
*1S01  ^^*  ^  make  the  appointment  when  it  is  required  by  l&e  ^service,  the 
J  law  has  provided  a  remedy  for  the  inconvenience  which  migiu  be  occa- 
sioned by  the  want  of  an  appointment.  By  the  49  G.  8.  e.  108.  s.  16.,  it  \» 
enacted,  ^«That  when  any  petty  officer  or  seaman  shall  be  promoted  by  any 
commander-in-chief  while  a  ship  or  vessel  is  abroad,  the  captain  or  command- 
ing officer  of  the  ship  shall  make  out  a  ticket  for  the  wages  or  pay  of  such 
petty  officer  or  seaman,  certifying  that  he  has  been  actually  promoted."  Here, 
therefore,  it  appears  that  the  commander-in-chief  on  a  foreign  station  has  a  dis* 
tinct  power  to  appointr— a  power  applicable  in  the  present  instance;  for,  if  the 
appointment  was  duly  made,  it  is  admitted  the  plaintiff  was  a  boatswain;  and 
the  only  question  then  remaining  is,  whether  the  confirmation  of  the  admiralty 
is  necessary  to  ratify  such  an  appointment  as  this.  Now  the  case  does  not 
state  by  whom  the  appointment  was  made ;  it  states  only  that  the  plaintiff  was 
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appointed,  but  we  must  presume  that  he  was  legaQy  appointed,  because  nothing 
appears  to  the  coutraiy ;  and  though  it  has  been  urged,  that  unless  the  appoint- 
ment had  been  legal,  it  would  not  have  been  confirmed  by  the  admiralty,  I  da 
not  require  to  look  at  the  appointment  by  the  admiralty,  (which,  indeed,  has 
never  been  before  us,)  because,  if  the  commander  on  a  foreign  station  has  the 
power  to  make  the  appointment,  the  subsequent  appointment  operates  nothing. 
But  the  case  of  Dondly  v.  Popham  is  distinguished  from  the  present,  by 
the  circumstance  that  the  commander-in-chief  there  had  not  power  to  make  a 
valid  appointment;  here  he  had;  and  as  nothing  appears  to  the  contrary,  I 
assume  that  the  appointment  was  well  made.  Considering,  therefore,  all  the 
circumstances  of  this  case,  and  the  provisions  of  the  act  of  parliament  as  to 
appointments  made  on  foreign  stations,  I  think  the  plaintiff  was  legally  a  boat- 
swain at  the  time  *he  made  the  assignment,  and,  therefore,  l^ally  r*i  ja 
entided  to  assign.  ^ 

Park,  J.  On  the  question  touching  the  stamp,  Jacob  v.  Lindsay  is  an 
authority  in  point,  and  the  circumstances  of  that  case  were  stronger  than  the 
present  as  far  as  regards  the  necessity  for  a  receipt  stamp;  the  word  used  in 
that  case  being  received;  here  the  word  is  acknotoiedged.  To  hold  that  a 
receipt  stamp  is  necessary  on  such  occasions  would  lead  to  the  greatest  incon- 
venience. The  other  is  a  more  important  objection;  but  it  appears  clearly  on 
the  case  that  the  plaintiff  was,  at  the  time  of  the  assignment,  above  the  rank  of 
petty  officer,  and,  therefore,  not  affected  by  the  acts  which  prohibit  petty  officers 
and  seamen  from  making  an  assignment  of  their  prize-money.  In  the  case  of 
Dondly  v.  Popham  the  commander  had  not  authority  to  make  an  appointment, 
whereas  in  the  present  instance  he  had.  As  the  case  states  the  plaintiff  to  have 
been  appointed,  we  must  presume  he  was  duly  appointed  under  the  statute, 
which  expressly  refers  to  the  circumstance  of  vacancies  occurring  on  a  foreign 
station,  and  the  necessity  of  an  immediate  power  of  appointment  to  fill  up  such 
vacancies;  and  even  if  a  commander-in-chief  is  the  only  person  who  has 
power  to  appoint  in  such  cases,  we  are  bound  to  presume  in  this  instance  that 
the  appointment  was  duly  made,  nothing  appearing  to  the  contrary.  If,  indeed, 
we  had  nothing  but  the  warrant  of  the  admiralty  before  us,  we  are  not  bound 
to  consider  it  retrospective ;  but  where  a  previous  appointment  is  stated,  we 
may  presume  that  the  admiralty  would  not  have  confirmed  such  an  appoint* 
ment,  unless  it  had  been  regular  in  the  first  instance.  The  confirmation  of  the 
admiralty  is  a  ratification  of  what  was  done.  PHI  v.  Taylor  is  an  important 
case  on  this  subject;  it  goes  the  length  of  deciding,  that  though  the  original 
captain  of  *the  vessel  had  been  re-appointed,  and  that,  witli  a  retro-  rcijt 
spective  effect,  yet  as  he  had  not  been  actively  concerned  in  a  capture  ^ 
made  during  his  suspension,  the  acting  commander  was  entided  to  the  com- 
mander's share  of  prize-money. 

BuRBOiroH,  J.  There  is  nothing  in  the  first  objection ;  and  as  to  the  second, 
the  answer  is  clear:  the  plaintiff  had  filled  the  station  of  boatswain's  mate, 
from  which  he  was  promoted  to  the  rank  of  boatswain:  a  boatswain  is  a  veiy 
necessary  and  efficient  officer  in  a  ship,  and  his  duties  are  altogether  different 
firom  those  of  a  boatswain's  mate.  By  the  statute,  he  may,  on  foreign  stations, 
be  appointed  by  the  commander-in-chief,  and  for  this  purpose,  where  the  party 
is  serving  in  a  ship  which  sails  singly,  the  captain  of  such  ship  is  commander- 
in-chief.  Are  we  to  presume  he  was  not  duly  appointed  when  the  case  states 
that  he  was  appointed,  and  shows  that  the  admiralty  afterwards  confirmed  the 
appointment?  This  would  not  have  been  done  unless  the  first  appointment 
had  been  made  in  conformity  with  tlie  acts  of  parliament.  The  plaintiff,  there- 
fore, was  legally  acting  as  boatswain,  and  entitled  to  make  the  assignment  in 
question. 

Judgment  for  defendant 
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*142]         *HAM,  ABsignee  of  the  Sheriff,  v  PHILCOX,  et  aL 

Practice.    Entitliog  affidavitB  in  action  on  bail-bond. 

This  was  an  action  upon  a  bail-bond  which  had  been  regularly  assigned  by 
the  sheriff,  and  upon  a  motion  made  by  Hullock^  Seijt.,  respecting  some  of  the 
proceedings,  a  question  arose,  whether  the  affidavits  in  support  of  the  motion 
ought  to  be  entided  in  the  original  action,  or  in  the  action  on  the  bail-bond, 
when  the  court  held  that  they  should  be  entided,  as  above,  in  the  action  on  the 
bail-bond. 


In  the  Matter  of  KNIGHT  and  HALL. 

The  court  will  not  proceed  ■ammarily  againet  an  attorney  on  an  affidavit  charging  him  with  an 

indictable  offence. 

In  the  last  term,  the  court  on  a  statement  by  affidavit,  granted  a  rule,  calling 
on  Mr.  Knight^  an  attorney  of  this  court,  to  show  cause  why  he  should  not 
pay  over  certain  moneys  to  HdL 

PdU  Serjt.,  now  showed  cause  against  the  rule,  when  it  appearing  that  the 
affidavit  on  which  the  rule  had  been  granted,  contained  a  charge  of  conspiracy 
against  Knight^  the  court  said,  if  that  part  of  the  affidavit  had  been  read  last 
term,  they  would  not  have  granted  the  rule,  but  would  have  leA  Hall  to  prose- 
cute an  indictment;  and  the  charges  contained  in  HalPs  affidavit  being  fully  and 
satisfactorily  answered,  the  court,  aAer  apprehending  HaWs  conduct. 

Discharged  the  rule  with  costs. 


•143]  •LONORIDGE  et  al.  v.  BREWER. 

In  an  action  of  contract,  the  aimame  of  one  of  three  joint  plaintiA  was  omitted  on  the  record, 
but  the  deieodaot  had  pleaded  a  tender,  and  paid  money  into  court  generally  on  the  declara* 
tion  :  at  the  trial  he  auempted,  and  tailed  in  the  proof  of  a  tender,  when,  alter  the  objection 
of  the  omisaion  of  the  aimame  on  the  record  had  been  taken,  the  jury  found  a  /erdicl  lor  the 
plaintiff,  damagea  1«.,  to  be  increased  to  231.,  if  the  court  ahouldnot  think  the  omiasion  an 
objection.  On  a  motion  to  increase  the  damagea  accordingly,  the  court  declined  to  inter- 
foe. 

This  was  an  action  brought  by  three  plaintiffh,  Elizabeth  Longridgt^  Ben^ 
Jamin  BamHU  and  Michad  Armstrong  Hodgson^  on  a  special  agreement.  At 
the  trial  before  Dtdlas^  C.  J.,  London  sittings,  after  last  Tritdty  term,  it  ap- 
peared and  was  objected,  that  the  simame  of  Hodgson  had  been  omitted,  by 
mistake,  in  the  declaration,  issue,  and  nisi  priuM  record,  but  it  was  correcdy 
inserted  in  the  writ  of  ceqnas  ad  respondendum^  and  the  defendant,  who  pleaded 
a  tender,  paid  money  into  court  generally  on  the  record.  The  defendant  called 
witnesses  to  establish  the  tender,  but  failed,  when  the  jury  found  a  verdict  for 
the  plaintiff,  damages  !«.,  to  be  increased  to  29/.  9«.  5a.,  if  the  court  should  be 
of  opinion  Uiat  the  omission  on  the  record  was  not  fatal. 

raughan^  Serjt,  on  a  former  day  obtained  a  rule  nisi  to  increase  the  damages 
accordingly;  and  with  respect  to  the  omission  of  Hodgaon*$  name*  contended 
that  such  omission  could  only  be  taken  advantage  of  by  plea  in  abatement:  that 
at  all  events  the  objection  was  waived,  by  the  defendant's  paying  money  into 
coort,  and  offering  evidence  of  a  tender :  that  these  circumstances,  and  the  inser- 
tion of  Hodgson* 9  name  in  the  writ,  cleaily  proved  that  the  defendant  could  not 
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have  been  misled.  Vaughan  cited  Dickinson  v.  Bowes j  16  East^  110.,  Mayor 
of  Stafford  v.  Bolton,  1  Bo§.  ^  Put.  40.,  Boughion  v.  /Vere,  3  Campb.  20., 
to  show  that  sach  an  error  could  not  be,  in  this  stage  of  proceeding,  a  fatal  ob- 
iection. 

*Hullock,  Serjt.,  now  showed  cause  against  the  rule.  The  plaintiflfs  r«t  jj 
ought  to  hare  been  nonsuited.  The  evidence  adduced  with  respect  to  ^ 
the  tender,  and  the  money  paid  into  court,  did  not  apply  to  the  cause  on  the 
record,  namely,  in  which  Elizabeth  Longridge,  Benjamin  Bamett^  and  iftfi- 
ehael  Armatrong  were  plaintiffs,  and  Brewer  defendant,  but  to  a  cause  in  which 
Elizabeth  Longridge^  jBenjamin  Bamett,  and  Michael  Armstrong  Hodgson 
were  plaintiffs,  and  Brewer  defendant,  and  a  tender  to  the  one  set  of  plaintiffs 
would  not  establish  a  tender  to  the  other.  The  writ  also  applied  to  this  latter 
cause,  and  the  judge  had  no  authority  to  try  any  cause  but  the  cause  on  record. 
The  omission  of  Hodgson^ s  name  amounts  to  the  same  thing  as  the  omission  of 
the  name  of  one  of  several  joint  plaintiffs,  which  has  always  been  held  an  unan- 
swerable ground  of  nonsuit.  The  court  will  not,  for  the  sake  of  justice,  encour- 
age this  slovenliness,  and  assist  to  the  utmost  the  party  who  has  been  guilty  of 
it.  In  Dickinson  v.  Bowes,  the  party  appeared  by  the  name  under  which  he 
was  sued,  and  a  distinct  acknowledgment  was  proved.  But  that  and  the  other 
cases  cited,  are  cases  of  misnomer,  and  not  of  the  entire  omission  of  a  name. 
The  plaintiff  may,  if  he  pleases,  bring  a  new  action. 

Vaughan,  Serjt.,  in  support  of  his  rule,  uiged,  in  addition  to  the  topics  he 
had  employed  before,  the  injustice  that  would  be  done  if  plaintiffs  were 
defeated  on  a  mere  clerical  mistake,  after  his  demand  had,  to  a  certain  extent* 
been  admitted  by  the  defendant. 

The  court,  however,  thought  they  were  not  authorized  to  interfere,  and  Dal' 
las,  C.  J.,  who  presided  at  the  trial,  observing  that  it  was  very  doubtful,  whether 
on  the  merits  of  the  case,  the  plaintiff  was  entided  to  more  than  the  jury  had 
given  himi 

The  rule  was  discharged. 


•RICHARDSON  v.  nSHER.  [*U5 

On  affidavit  (ram  a  material  witnam,  that  be  had  made  a  miaiaka  in  giving  bia  leatimony,  the 

court  granted  a  new  trial. 

A  NEW  trial  had  been  moved  for  in  this  case,  partly  on  the  ground,  that  the 
verdict  was  contrary  to  evidence,  but  chiefly  on  an  affidavit  from  a  material 
witness,  that  he  had  made  a  serious  mistake  in  giving  his  testimony.     . 

Vaughan,  Serjt.,  showed  cause  against  the  rule. 

Per  Cufiaan.  If  there  were  nothing  eke  in  this  case,  there  must  be  a  new 
trial,  on  tbs  important  affidavit,  that  the  witness  has  made  a  mistake. 

Ruieabfldute* 
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THOMPSON  et  al.  Assignees  of  CHAPMAN,  a  Bankrupt,  v.  BEATSON 

et  al. 

Dtffendsms,  wIm  kad  s  lien  on  C's  ship,  ncetvad  from  C,  then  Ijrinff  in  prison,  the  helence  due 
to  them  on  account  of  disbureemente  made  on  the  ebip,  and  they  tncn  dehveied  up  the  ship's 
papers  to  C.  ^.  having  become  a  bankrupt  a  fortnight  after  this  payment,  (the  imprisonment 
he  was  then  undergoing  being  the  act  of  bankruptcy,)  his  assignees  sued  defendants  for  the 
balance  so  received  by  them.  A  verdict  having  been  found  for  the  defendants,  with  leave  for 
the  plaintillB  to  move  to  set  it  aside,  and  enter  up  a  verdict  for  the  said  balance, 

The  court  dischsrged  a  rule  nisi  to  that  efiect,  which  had  been  moved  for  on  the  ground,  that 
the  defendants  not  having  stipulated  for  the  payment  of  their  balanee,  as  a  condition  for  the 
surrender  of  their  lien,  the  payment  ought  to  be  considered  as  voluntary. 

CuAFHAN,  the  bankmpt,  was  master  and  part  owner  of  a  ship,  which  arrived 
*1461  ^^  P^^  ^^  London  in  the  month  of  September ^  1820,  and  the  *bank- 
-^  nipt  having  addressed  himself  to  the  house  of  the  defendants,  who  were 
ship-brokers  and  agents  in  London^  the  defendants  received  the  ship  and  cargo 
under  their  care ;  they  made  the  usual  entries  at  the  custom-house,  and  sundry 
disbursements  on  ChapmarCs  account,  to  the  amount  of  about  736/.  The 
defendants  possessed  themselves  of  all  the  written  documents  belonging  both  to 
ship  and  cargo ;  they  sold  a  part  of  the  cargo,  with  the  privity  of  tlie  bankrupt, 
the  proceeds  of  which  reduced  the  defendants'  demand  against  the  bankrupt,  to 
the  sum  of  175/.  6«. 

Chapman  was  a  trader,  and  committed  an  act  of  bankruptcy,  by  being  arrested 
for  a  debt  on  the  16th  October^  1820,  and  lying  in  prison  till  aAer  the  19th  />e- 
eember.  On  the  19th  December  a  commission  of  bankrupt  issued  against  him, 
on  which  he  was  declared  a  bankrupt,  and  the  plaintiffs  were  chosen  assignees. 
On  the  2(1  December^  the  defendants  stated  their  account  with  the  bankrupt,  in 
the  King's  Bench  prison,  and  the  balance  then  appearing  due  from  the  bankrupt 
to  the  defendants,  was  a  sum  of  175/.  6s.  On  the  same  2d  December,  the  bank- 
rupt paid  to  the  defendants  the  said  sum  of  175/.  6^.,  for  which  the  defendants 
gave  their  receipt,  and  they,  at  the  same  time,  gave  up  to  the  bankrupt  all  the 
documents  belonging  to  the  ship  and  caigo,  and  the  bankrupt  resumed  his  pos- 
session of  ship  and  cargo. 

At  the  trial  before  Dallas^  C.  J.,  London  sittings,  before  Mtchadmae  term 
last,  the  jury  found  a  verdict  for  the  defendants,  but  the  plaintiffs  had  leave  to 
move  to  set  this  verdict  aside,  and  in  lieu  thereof,  to  enter  a  verdict  for  the  plain- 
tiffs, for  175/.  69.,  if  the  court  should  think  the  payment  by  the  bankrupt  im- 
properly made. 

Zen«,  Seijt.,  having  accordingly  obtained  a  rule  nm  to  that  effect,  the  court 
*147''-  ^^PP^^  Vaugnan,  Seijt.,  who  *was  to  have  shown  cause,  and  called  on 
•J  Lene  to  support  his  rule,  when  he  argued,  that  the  defendants  having  a 
lien  on  the  ship  and  papers,  might  have  made  the  payment  of  the  balance  due 
a  cubdition  for  the  surrender  of  them ;  but,  as  they  made  no  such  stipulation, 
the  payment  by  the  bankrupt  must  be  esteemed  a  mere  voluntary  payment,  and 
not  within  the  exception  of  the  statute  for  payments  in  the  ordinary  course  of 
trade,  or  on  bills  of  exchange ;  nor  was  the  money  received  in  ignorance  of  the 
bankrupt's  situation. 

But  the  court  thought  that  the  defendants  having  a  clear  lien  on  the  ship  and 
papers,  they  would  not  have  been  given  up  without  the  payment  of  the  balance 
due ;  that  the  assignees  standing  in  the  bankrupt's  place,  could  not,  aAer  ob- 
taining the  ship,  and  the  papers,  without  which  tiie  ship  was  not  saleable,  turn 
round  and  divest  the  defendants  of  the  money  which  they  might  have  secured 
to  themselves,  by  retaining  the  ship  in  their  possession. 

Rule  discharged. 

2P 
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RENNIE  V.  ROBINSON. 

A.  hired  apartraentB  by  the  year  ofB.;  B.  afterwarile  let  the  entire  houee  to  C,  who  raed  A. 
in  an  action  for  uae  and  occupation  for  the  hire  iA  the  apartmenta :  Held,  that  A.  coold  not 
impeach  C*s  title. 

This  was  an  action  for  use  and  occupation  of  apartments  in  Mary4e-bone^ 
Drought  under  tiie  following  circumstances:  the  house  which  contained  the 
apartments  had  been  devised  to  a  Mrs.  WiUiamB^  and  by  a  settiement  made 
after  her  marriage,  in  pursuance  of  marriage  articles,  was  vested  in  trustees  for 
her  separate  use,  and  the  power  of  leasing  was  in  the  trustees.  But  the  setde- 
*ment  was  not  registered.  The  husband  of  Mrs.  Williams  let  the  r^i^o 
apartments  to  the  defendant  as  a  yearly  tenant,  under  an  agreement  ^ 
from  fVUliams  and  his  wife,  but  signed  only  by  Williama^  and  afterwards 
made  a  lease  of  the  house  to  tiie  plaintiff,  in  which  Mrs.  WUUauM  did  not  join, 
and  to  which  she  refused  to  assent.  The  lease  by  WiUiams  to  the  plaintiff, 
recited  Mrs.  fftUianWa  marriage  settiement.  frtUiama  gave  the  defendant 
notice  of  the  transfer,  and  the  plaintiff  demanded  the  rent  for  the  apartments ; 
notwithstanding  which,  the  defendant  paid  it  to  Mrs.  fFtUiams^  and  never 
attorned  to  the  plaintiff. 

At  the  trial  before  Dallas^  C.  J.  Middlesex  sittings  after  last  Trinity  ttrm^ 
fFUliams  was  called  by  the  defendant  to  show  that  the  house  belonged  to  Mrs. 
WUliams^  and  his  evidence  was  objected  to,  on  the  ground  that  he  could  not 
impeach  his  own  lease  to  the  plaintiff:  Mrs.  Williams^  however,  was  admitted, 
and  the  marriage  settlement  was  proved,  l^o  the  objection  that  it  was  not 
registered,  (the  house  standing  in  Middlesex^)  it  was  answered,  that  the  settie- 
ment being  recited  in  the  lease  to  the  plaintiff,  he  could  not  plead  want  of  notice, 
which  was  all  the  registry  acts  proposed  to  supply.  The  plaintiff  was  non- 
suited, with  leave  to  move  to  set  the  nonsuit  aside,  and  enter  a  verdict  for  17/., 
the  sum  due  for  the  occupation  of  the  house,  should  the  court  be  of  opinion  that 
the  defendant  could  not  impeach  his  tide. 

Toddy ^  Serjt.,  having  accordingly  obtained  a  rule  nisi  to  that  effect,  citing 
Arnold  v.  BevotUt^  1  S.  ^  B>  443,  to  show  the  validity  of  the  conveyance  by 
Williams  without  his  wife's  joining  in  tiie  conveyance, 

*Pelif  Serjt.,  now  showed  cause  against  the  rule,  and  contended,  that  r«|4g 
tiiough  a  lessee  could  not  in  any  case  dispute  the  tide  of  his  immediate  ^ 
lessor,  nor  the  tide  of  the  lessor's  assignee,  in  an  action  of  replevin,  yet  that  in 
an  action  of  contract  like  the  present,  he  might  dispute  the  tide  of  any  person 
but  his  immediate  lessor.  If  there  was  no  contract,  actual  or  implied  between 
the  plaintiff  and  defendant,  this  action  would  not  lie.  Had  the  plaintiff,  indeed, 
been  assignee  of  ffilliamSy  he  might  have  sued  the  defendant  in  covenant,  sup- 
posing a  covenant  to  have  existed.  But  the  plaintiff  was  merely  a  lessee  under 
ffilliams^  and  if  the  legal  estate  in  the  house  in  question  was  in  trustees,  Wtl^ 
Hams  could  not  convey  to  tiie  plaintiff,  so  that  in  no  way  could  a  contract  exist 
between  him  and  the  defendant. 

Dallas,  C.  J.  The  defendant  has  used  and  occupied  the  premises  under  a 
a  lease  from  Williams^  and  so  has  recognized  WHliams^s  tide :  Williams  then 
conveys  to  JRennie,  and  the  defendant  has  notice  of  this  conveyance,  Rennie 
only  stands  in  the  shoes  of  WilliamSf  but  the  defendant  continues  to  occupy 
under  him,  and  as  the  defendant  was  not  competent  to  impeach  the  tide  of 
WiliiamSj  neither  is  he  competent  to  impeach  that  of  Rennie. 

Park,  J.  concurred. 

BuRRouoB,  J.  The  reversion  which  was  in  Williams  is  in  Rennie^  and  the 
defendant  cannot  controvert  his  tide. 

Rule  absolute. 
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91RA1  *FISHER  et  al.  Assignees  of  CHESMER,  a  Bankropt,  v.  MILLERt 
*^J  who  has  survived  HENNING. 

A.  had,  for  the  purpooe  of  sale,  consigned  a  cargo  of  fish  to  B.,  who  was  in  correspondence 
and  eannected  with  the  house  of  C.  C.  had  advanced  money  to  il.,  on  an  engagement  from 
A.  that  the  proceeds  of  (he  cargo  offish  should  be  remitted  by  B.  to  A.  through  the  hands  of 
C,  in  order  that  thev  might  so  constitute  a  security  for  the  money  advanced  by  C.  A,  then 
wrote  to  B.f  telling  him  that  the  cargo  of  fish  was  not  responsible  for  any  advances  made  by 
C.  Notwithstanding  this,  B.,  after  the  receipt  of  il.*s  letter,  remitted  the  proceeds  to  C, 
who  retained  ihem  to  cover  his  advance.  A,  haying  become  bankrupt,  atid  his  assignees 
having  sued  B.  for  these  proceeds : 

Held,  that  a  jury  was  warranted  in  considering  A,*i  engagement  as  an  appropriation  of  the 
careo  offish,  which  he  could  not  rescind,  and  not  a  mere  order  for  payment  of  money,  which 
oould  be  revoked  by  a  subsequent  countermand  before  payment. 

The  plaintifTs  sought  by  this  action  to  recover  500/.  which  the  defendant  had 
received  for  Cheamer  upon  the  sale  of  a  cai^  of  fish,  and  which,  as  the  plain- 
tiffs alleged,  defendant  had  improperly  paid  over  to  ^e  house  of  Mcintosh  ii 
FFiartruwy^  contrary  to  Che8mer*8  directions. 

*At  the  trial  before  Ikdlaa  C.  J.  London  sittings  before  JkRchaelmas  term 
last,  the  state  of  the  case  appeared  to  be  as  follows. 

Chesmer^  who  resided  in  London,  was  in  1814  the  owner  of  a  cargo  of  fish, 
shipped  at  Newfoundland  in  a  vessel  called  the  Martha;  the  defendant  MUkr 
carried  on  busmess  in  partnership  with  Henning^  at  J?to  Janeiro.  Messrs. 
Mcintosh  &  fVartnabyy  who  carried  on  business  in  London,  and  were  in 
correspondence  and  connected  with  the  defendant,  recommended  him  to  C%e«- 
mer  as  a  proper  person  to  dispose  of  any  cargoes  which  Chesmer  might  send 
to  Rio  Janeiro,  and  Messrs.  Mcintosh  &,  Trartnaby  being  for  premiums  of 
insurance  and  otherwise  considerably  in  advance  to  Chesmer  upon  certain  car- 
goes of  wine,  in  two  ships,  called  the  VenuH  and  the  Sisters,  it  was  agreed, 
*1511  ^^^  those  cargoes  should  *be  consigned  to  the  defendant  at  J9to  Janeiro, 
-^  and  that  he  should  remit  the  proceeds  to  Chesmer,  through  the  house  of 
Mcintosh  ii  Wartnaby,  by  way  of  security  for  the  sums  advanced  by  them. 

Things  were  in  this  state,  when  in  October,  1814,  Chesmer  applied  to 
Mcintosh  Si  Wartnaby  to  advance  600/.  more  for  Thomas  Morris,  who  had 
before  that  time  been  in  partnership  with  Chesmer,  and  was  then  engaged  in 
business  with  his  brother  WiUiam  Morris.  T,  Morris  and  Wartnmy,  who 
were  called  as  witnesses,  stated,  that  Mcintosh  Si  Wartnaby  being  already 
much  in  advance  to  Chesmer,  were  reluctant  to  give  him  further  credit,  till 
CTusmer  promised  that  the  proceeds  of  the  cargo  offish,  as  well  as  of  the  other 
caigoes,  should  also  be  remitted  by  the  defendant  through  the  hands  of  il/'/n- 
tosh  &  Wartnaby,  to  be  by  them  applied  in  reduction  of  the  advance  of  500/.; 
upon  which  Mcintosh  Si  fVartnaby,  on  the  20th  of  October,  1814,  advanced 
the  500/.  to  T.  Morris,  which  they  would  not  otherwise  have  done,  and  the 
amount  was  afterwards,  on  the  14th  oi  March  and  10th  of  May,  1815,  remitted 
to  them  by  the  defendnnt  Miller  out  of  the  proceeds  of  the  cargo  of  fish. 

The  plaintifif  also  claimed  58/.  I6s,  beyond  this  500/. 

Sundry  letters  were  then  given  in  evidence.  In  one  of  July  28th,  1814,  ad- 
dressed by  Chesmer  to  Mcintosh  Si  Wartnaby,  Chesmer  said,  **As  I  have 
always  considered  any  business  I  may  do  with  Messrs.  Miller  ii  Henning, 
under  your  guarantee,  and  have  been  encouraged  therein  by  the  respectability 
of  your  firm,  I  cannot  have  the  least  objection  to  direct  those  friends  to  remit 
us,  on  or  through  you,  for  my  consignment  jver  Venus  and  Martha.  The  Venus 
will  load  about  280  pipes  of  wine  and  brandy :  you  will  do  me  the  favor  of  in- 
forming me  what  advances  you  will  make  on  this  cargo,  on  handing  over  the 
*162l  ^^^  ^^  lading  at  a  pro  rata  *per  pipe.  The  3mrtha  is  loading  at  New* 
-^  fotmdland  a  cargo  of  about  2500  quintals  of  fish  in  casks,  to  the  address 
of  Messrs.  ilii//er  Si  Henning.    I  expect  to  receive  the  bills  of  lading  in 
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September;  as  the  latter  come  forward,  and  iiurarance  is  effected  by  you,  your 
acceptance,  as  for  the  Venus* 8  caigo  on  account,  and  on  transferring  to  you  the 
bill  of  lading,  will  be  a  great  acoomnM)dation  to  me;  I  request,  therefore,  you 
will  inform  me  whether  you  can  e^raply  witii  my  request." 

In  a  letter,  dated  the  2l8t  October^  1814,  and  addressed  by  Chesmer  to 
MiUer  &>  Henning^  Chesmer  said,  ««Our  friends,  Messrs.  Mcintosh  &  fTorf* 
fui6y,  having  agreed  to  advance  Messrs.  W.  &,  T.  Morris  for  our  account 
500/.,  on  the  security  of  our  cargoes  per  the  Verms  and  Sisters^  consigned 
to  you,*'  **  We  hereby  direct  and  empower  you  to  pay  them  that  sum.**  *'  The 
management  of  the  sales  will  remain  with  you  until  Messrs.  M^Jntoah  & 
IVartnaby^s  demand  is  paid  from  the  caigoes  of  Venus  and  Sisters.^  ^ The 
security  given  the  latter  does  not  apply  to  the  Martha^s  cargo  of  fish,  which 
please  to  observe.** 

Signed,  <'  Chesmer  k,  Co.'* 

In  a  letter  of  the  1st  oi  January^  1815,  marked  pritMitfe,  and  addressed  by 
Chesmer  to  Miller,  Chesmer,  after  announcing  the  dissolution  of  his  partnenhip 
with  7*.  Morris,  said,  **  Mr.  Morris  had  no  sort  of  interest  in  the  cargoes  of 
the  Vemi9  and  Martha,  of  which  the  returns  are  legally  and  incontestably  mine, 
to  support  my  engagements  and  advances  for  the  liquidation:  amongst  the  latter 
are  claims  of  Messrs.  Mcintosh  &  ff*artnaby,  for  their  advances  on  the 
Sisters^  account,  for  premiums  of  insurances  as  brokers,  and  for  500/.,  which 
I  consented  to  give  Messrs.  W,  &>  7*.  Morris  by  an  assignment  on  you  from 
the  net  proceeds  of  the  Martha  *and  Venus* s  cargoes,  consigned  to  r»|eq 
you:  I  am  sure  you  will  excuse  my  frankness  when  I  tell  you,  that,  ^ 
having  of  myself  directed  you  from  Spain  and  Newfoundland,  the  cargoes  of 
the  ^enus  and  Martha,  without  Messrs.  Mcintosh  k,  Co.  or  Mr.  Morris 
having  advanced  one  fraction  on  account  of  these  cargoes,  I  could  not  avoid 
feeling  uneasiness  when  I  understood  that  your  London  friends  declined  any 
support  to  your  house,  and  grounded  tlieir  refusal  on  unliquidated  sales  by  your 


concern." 


A  letter  was  also  proved,  beariQg  date  the  8th  o{  March,  1615,  addressed  by 
Miller,  at  Eio  Janeiro,  to  Chesmer,  by  which  MUier  acknowledged  the  receipt 
of  Chesmer^s  letter  of  the  21st  of  October^  1814,  (saying,  **We  take  notice  of 
your  order  of  the  21st  of  October ^^)  and  also  thanked  Chesmer  for  his  private 
letter  oi  January  1st,  1815. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  only  58/.  16^. 

PeU,  Serjt,  for  the  plaintiff,  in  the  last  term,  moved  for  a  rule  tdsi  to  set  aside 
this  verdict,  and  to  have  a  new  trial.  He  contended  that  MiUer  fy  Henning 
were  Chesmer* s  agents ;  that  it  was  an  incontestible  principle,  that  where  a  par^ 
ordered  his  agent  to  pay  money,  and  aflerwards,  before  the  money  was  paid  or 
passed  in  account,  countermanded  such  order,  the  agent  paying  after  such  coun- 
termand, must  be  deemed  to  have  made  the  payment  wrongfully,  and  without 
authority.  He  then  urged,  that  it  was  by  no  means  clear,  in  the  present  case, 
that  Miller  had  ever  received  any  order  to  pay  the  500/.  in  question  to  M^In* 
tosh  4*  fVartnaby,  out  of  the  proceeds  of  Chesmer* s  cargo  of  fish.  But  even 
if  they  had,  Chesmer* s  letter  of  the  21st  of  October,  1814,  was  a  clear  counter- 
mand of  any  such  order,  axidAiiller*s  letter  of  the  8th  of  March,  1815,  acknow- 
ledging the  receipt  of  Chesmer^s  letters  of  the  *21st  of  October,  1814,  r^i^ 
and  1st  of  January,  1815,  and  saying  that  he  took  notice  of  the  order  of  *- 
21st  October,  showed  that  he  himself  con^dered  the  countermand  to  be  com- 
plete, notwithstanding  any  ambiguity  occasioned  by  the  letter  of  the  1st  of  Jan- 
uary, 1815. 

'the  court  having  irranted  a  rule  nisi, 

Vaughan  and  JmSoek,  Serjts.,  now  showed  cause  against  the  rule,  and  took 
a  distinction  between  a  mere  order  to  pay,  and  an  actual  appropriation  of  a  fund 
for  payment.    As  to  a  mere  order  to  pay,  they  admitted  the  principle  laid  down 


154] 


1  BiiroHAM.  449 


by  PM$  bvt  they  oomtended,  that  such  principle  did  not  apply  to  the  case  of 
an  appropriation,  which  they  insisted  a  party  could  not  rescind  af\er  he  had  once 
completed  it.  They  then  argued,  thai  the  testimony  of  Morrii  and  Whrtnaby 
established  a  complete  appropriation  by  Cheamer^  of  the  cargo  of  fish,  for  the 
purpose  of  eecuiing  the  advance  of  500^;  that  Chetmer^s  letter  of  the  2ist  of 
October f  1S14,  wntten  immediately  after  this  appropriation,  was  litde  else  than 
a  direct  fraud,  but  whether  so  or  not,  it  could  not  rescind  a  preyious  appropria- 
tion of  the  proceeds  of  the  ca<go«    They  cited  Firhank  ▼.  BM^  IB,  ^  A.  36. 

Pdl^  in  support  of  hts  rule,  contended  that  there  had  been  no  appropriation, 
and  that,  therefore,  the  verdict  was  contrary  to  eyidence. 

Dallas,  G.  J«  If  what  the  witnesses  said  be  true,  the  letter  of  the  21st  of 
October  was  written  in  violation  of  the  agreement  under  which  Cheamer  had 
obtained  the  money.  But  the  letter  of  the  1st  oi  January^  1815,  is  a  direct 
admission  of  that  agreement ;  the  jury  had  the  letters  and  the  accounts  before 
*1551  ^ci^v  ^^  ''o^  ^^^  ^^  *them  had  any  doubt  that  the  cai^  of  fish  had, 
-^  been  appropriated  to  the  payment  of  the  advance  of  500/.  I  told  the  jury 
there  was  no  doubt  as  to  the  law ;  that,  as  a  general  principle,  it  was  quite  clear 
that  an  agent  who  receives  orders  to  pay,  is  not  justified  in  doing  so,  if,  before 
payment,  he  receives  counter  orders.  But  I  directed  them  to  consider  the  cor- 
respNondence  and  the  testimony  of  the  witnesses,  and  to  determine  whether  or 
no  an  appropriation  had  been  made.  They  were  satisfied  that  such  was  the 
case,  and  I  see  no  reason  for  disturbing  tlie  verdict. 

Pask,  Jf.  If  Morris  and  fVartnaby  are  believed,  there  was  an  appropriation 
of  the  caigo  of  fish,  which  Chesmer  had  no  power  to  rescind.  A  party  who 
obtains  money  on  an  agreement,  cannot  be  allowed  thus  to  deprive  the  lender  of 
the  security  which  was  stipulated  for  and  granted,  and  this  does  not  at  all  affect 
the  power  oi  a  principal  to  countermand  an  order  given  to  an  agent  to  pay 
money. 

BuRRouoH,  J.  After  the  testimony  of  Morris  and  JVartnaby  it  cannot  be 
doubted  that  M*Intoah  Sl  Co.  advanced  their  money  upon  the  assurance,  that 
they  should  have  the  security  of  the  cargo  of  fish ;  if  so,  that  security  could  not 
be  retracted.     The  verdict  is  dearly  fight,  and  the  present  rule  must  be 

Discharged. 


•156]  •IBBOTSON  i^  TINDAL. 

Where  the  defendant  ww  already  in  custody  when  plaintiff's  eajpiat  iiraed  against  him,  and 
afterwards  escaped,  the  court  refused  to  set  aside  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body,  and  to  drive  the  plaintiff  to  his  sction  sgainst  the  sheriff,  which  was 
moved  Tor  on  the  ground  that  the  aherin,  having  taken  no  bail-U>nd,  ought  not  not  to  be  re- 
sponsible sumnianly  by  attachment. 

In  the  same  case,  the  sheriff,  having  returned  to  the  cspws,  "  I  have  taken  the  defendant, 
whose  body  remains  in  the  prison  of,  dec.;*'  the  court  refused  to  allow  him  to  amend  the 
return,  by  atriking  it  out 'and  making  another  according  to  tho  fact. 

A  wnrr  of  capiat  ad  respondendum^  returnable  in  three  weeks  of  the  Holy 
Trinity,  was  issued  in  June  last,  to  the  sheriff  of  Worcestershire^  against  the 
defendant,  then  a  prisoner  in  the  jail  of  the  county  of  Worcester^  under  an  ex- 
tent in  aid ;  whereupon,  the  sheriff  lodged  with  the  jailer  a  warrant  on  the  writ 
of  capias^  and  informed  the  plaintifPs  attorney  he  had  done  so.  On  the  28th  of 
•/tme,  the  sheriff  being  ruled  to  return  the  writ  of  capias,  made  a  return  on  the 
writ  in  the  words  following :  **  I  have  taken  the  within  named  defendant,  whose 
body  remains  in  the  prison  of  our  lord  the  king,  under  my  custody  ;**  which 
return,  with  the  writ,  was  duly  filed.  In  t/ti/y,  a  writ  of  habeas  corpus  issued 
out  of  the  Court  of  Exchequer,  directing  the  sheriff  to  have  the  body  of  th 
defendant  before  a  judge  at  chambers,  for  the  purpose  of  showing  cause  why  he 
should  not  be  discharged  on  the  extent  in  aid :  the  jailer,  or  some  person  depu- 
ted by  him,  accompanied  the  defendant,  for  this  purpose,  to  Lomdon,  where  he 

Vol.  vni.— 67.  2  p  2 


450  Turner  v.  Mbymott.  H.  T.  1833.         [I5€ 

escaped,  without  the  knowleclge,  consent*  or  paitidpatioa  of  the  sheriff  or  under 
.sheriff,  as  it  was  averred  in  the  under-sheriff's  affidavit;  but  there  was  no  affi 
davit  from  the  jailer.    The  plaintiff  then  ruled  the  sheriff  to  bring  in  the  body. 
And  ill  Michaelmat  term,  rimghan^  Serjt.,  obtained  a  rule  mtif  calling  on  the 
plaintiff  to  show  cause  why  the  sheriff  should  not  be  at  liberty  to  amend  his 
return  on  the  writ  of  caqnaSf  by  striking  out  the  return  on  the  writ,  and 
*retuming  according  to  the  fact,  **  that  on  the  receipt  of  the  writ  by  the  p,. .. 
sheriff,  the  defendant  was  in  custody  at  the  suit  of  other  persons,  and  ^ 
from  thence,  until,  and  at  the  return  of  tlie  writ,  at  the  suit  of  other  persons  and 
the  plaintiff:"  but  the  court,  upon  cause  shown,  f Kinking  the  first  letam  substan- 
tially correct,  and  that  the  amendment  was  only  prayed  with  a  view  to  exoner- 
ate the  sheriff,  discharged  the  rule.     The  pUuntiff  liaving  then  sued  out  an 
attadiment  against  the  sheriff,  for  not  bringing  in  the  body* 

VaughaOt  Sent,,  obtained  a  rule  nm  to  set  aside  this  attachment,  on  the 
ground  that  the  sineriff  was  innocent  oi  this  escape,  and  that  at  all  events  he 
ou|^ht  not  to  be  responsible,  because  the  defendant  being  in  custody  when  the 
plamtiff *s  ccjpuM  issued,  the  sheriff  could  take  no  baiiUwnd  for  his  security; 
but  if  the  attachment  were  set  aside,  the  plaintiff  might  bring  hit  action  against 
the  sheriff  for  the  escape,  in  which  case  the  amount  of  the  damages  might  be 
inquired  into,  and  the  sheriff  be  thereby  enabled  to  have  his  remedy  over  against 
the  jailer  in  case  a  verdict  should  be  obtained  against  him. 

Petf,  Serjt.,  having  shown  cause, 

T%t  courif  aAer  observing  on  the  circumstance  that  the  jailer  made  no  affi- 
davit, and  the  du^  of  the  sheriff  to  bring  in  the  body  when  called  on  to  do 
so»  thottffht  that  no  ground  had  been  shown  for  thus  interposing  in  his 
fovor,  and 

Discharged  the  rule. 


•TURNER  V.  MEYMOTT-  [n68 


A  tenant  baring  omitted  to  deliver  up  poMCtMoa  when  hb  term  bed  expired  after  a  ngvkr 
notice  to  quit,  the  landlord,  in  his  abaence,  broke  open  the  door,  and  resumed  possessioo; 
thoogh  some  articles  of  furniture  remained. 

The  tenant  having  obtained  a  verdict  against  the  landloid  in  trespass  for  tbia  entry  the  ooarf 
granted  a  new  trial,  holding  that  the  landlord  might  so  enter  io  such 


Trkspass  for  breaking  and  entering  plaintiff*s  house*  At  the  trieal  before  the 
lord  Chief  Baron,  GttUford  Summer  assizes,  1822,  it  appeared  that  the  plain- 
tiff had  been  tenant  of  the  house  to  the  defendant,  from  week  to  week ;  that  he 
had  received  a  regular  notice  to  quit,  but  omitted  to  deliver  up  poesession, 
whereupon,  the  defendant,  at  a  time  when  nobody  was  in  the  house  broke  open 
the  door  with  a  crow-bar,  and  other  forcible  applications,  and  resumed  posses- 
sion. Some  little  furniture  was  still  in  the  house.  The  chief  baron  having 
said  that  the  law  would  not  allow  the  defendant  thus  forribky  t»  reinstate  him- 
self, the  jury  found  a  verdict  for  the  plaintiff,  whereupon, 

Taddyir  Serjt.,  obtained  a  rule  nUi  for  a  new  trial,  and 

Pdl^  Seijt.,  now  showed  cause  against  the  rule.  The  question  is,  whether 
when  a  tenant  refuses  to  deliver  possession  after  a  regular  notice  to  quit,  the 
landlord  niay  make  a  forcible  re-«ntry :  but  it  cannot  be  pernMtted  he  should 
take  the  law  into  his  own  hands,  and  do  that  by  violence  whkh  is  usuaUy 
accomplished  by  an  action  of  ejectment.  It  is  contrary  to  the  first  prinei{4e9 
of  law,  that  he  should  become  judge  in  his  own  cause,  and  substitute  his  own 
strength  for  the  ordinary  civil  process.  If  there  had  beien  resistanee*  aad  death 
had  ensued,  the  crime  of  murder  would  have  been  committed;  i^  it  makes  no 
difference  (hat  nobody  was  in  the  house,  for  d^  defendant  «miid  npi  aseertaio 
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that  till  he  entered,  and  the  plamtiir  might  have  come  up  While  the  videnee 
Mtntn  *^^  ui  progress.  Some  furniture  heing  in  the  house,  this  was  not  a 
-J  case  of  vacant  possession*  The  statute  of  1 1  (?•  2,  which  fives  the 
kndlofd  double  value  where  the  tenant  IkMs  over,  shows  what  is  the  appro* 
priate  remedy  in  such  cases ;  but  that  statute  would  be  useless,  if  the  landlord 
might  thus  take  the  law  into  his  own  hands.  It  might  be  uiged,  that  if  the 
landlord  had  proceeded  irregularly  he  would  be  liable  in  an  indictment  for  a 
forcible  entry,  but  his  subsequent  liability  w4Nild  not  justify  the  previous  wrong. 
In  Taunton  v.  Cottar^  7  71  i?.  431,  the  entry  made  by  the  landlord's  putting 
his  cattle  on  the  ground  was  entirely  peacable,  and  to  that  there  could  be  no 
objection;  so  that  Lord  Kenyof^i  observation,  ** that  if  he  dispossessed  the 
tenant  with  a  strong  hand,  he  would  be  liable  for  a  forcible  entry,  but  there 
oonld  be  no  doubt  of  his  right  to^  enter  on  the  land  at  the  ezpiratien  of  the  term," 
was  uncalled  for  by  the  case  before  him,  and  leads  to  the  absurdity,  that,  in 
certain  eases,  a  landlord  may  enter,  and  yet  he  shall  be  punished  for  the  entry. 
Pdl  also  referred  to  Davie*  v.  Connop,  I  Price^  53. 

Dallas,  C.  J.  The  high  respect  which  I  entertain  for  my  lord  chief  baron, 
has  alone  made  me  hesitate  a  single  moment,  and  even  now,  perhaps,  as  die 
cause  is  to  go  down  to  be  tried  again,  I  ought  not  to  eXfHress  an  opinion.  The 
question  is,  whether  a  landlord  has  a  right  to  enter  in  the  manner  the  defendant 
id  nnder  die  cireumMaces  of  this  case,  in  which  the  tenant  held  over  alVer  his 
ri^t  to  possession  had  ceased,  and  the  landlord's  right  to  enter  had  accrued. 
It  must  be  admitted  he  had  a  right  to  take  possession  in  some  way;  the  ease 
of  TaunioH  v.  Coitat  is  in  point,  to  riww  that  he  might  enter  peacably  and  that 
*1601  ^^  e|ectment  was  ^necessary.  If  he  had  used  force,  that  is  an  oCeaee 
-^  of  itself;  but  an  ofenoe  against  ike  public  for  which,  if  he  has  done 
wrong,  he  may  be  indicted* 

PAax,  J*  I  am  of  the  sane  opinion.  The  declaration  states  that  the  defend- 
ant bioke  and  entered  the  house  of  die  plaintiff,  but  the  fact  was  not  so;  the 
plaintiff  had  gone  out,  and  the  house  was  not  his,  but  his  landlord's,  who  bad  a 
ri|^t  to  break  his  own  door;  as  no  person  was  within,  there  could  be  no  dan* 
ger  to  any  man's  life.  Lord  Kenyan  says,  in  Taunion  v.  Coetar^  *«  it  is  dear 
the  huMUovd  could  have  justified  in  a  plea  eiUberum  tenemenium.  There  can 
be  no  doubt  of  his  right  to  enter  upon  the  land  at  the  expiration  of  the  term ;" 
and  that  decision,  in  my  judgment,  goee  the  whole  length  of  the  present. 

Bvuuwoii,  J.  I  was  oiiee  oonesfmed  at  the  oeek-pit  in  a  case  similar  to  the 
present,  where  I  used  the  same  amnnents  as  have  now  been  uiged  by  my 
hrother  Peff,  but  Lord  Kenyan  and  Lord  Mvanku  who  were  there,  entertained 
BO  doubt,  and  said  the  landlord  mi^t  enter.  The  rule  for  a  new  trial  in  this 
case  must  be  made 

Ab8<^ute. 


In  the  BCatler  of  PAGE. 

The  eesrt  rsfuted  to  strike  an  sitemey  off  tbo  tolls  on  tho  gnmad  thit  ho  had  not  Mrved 
rsgnlsr  elorkriiip,  sad  had  mioooDdttocod  bioiiolf  previouslj  to  adniMion. 

Pagb  had  been  admitted  an  attorney  of  this  court  afler  considerable  oppo 
sition  before  a  jodce  at  chambers,  who  thought  the  opposition  nudicious. 
*lfii1  ^HuUo^  Seijt.,  upon  i^davit,  alleging  that  Page  had  never  served  a 
^  regular  clerkship,  and  charging  other  Butters  against  him,  now  moved  for 
a  rule  ealliiw  on  him  to  show  cause  why  he  should  not  be  struck  off  the  roUs; 
but  tho  affidavit  did  net  eugseet  any  Buseondnct  subsequent  to  his  admiasioB. 
HuBaeht  however,  eontendM  that  tho  court  were  eompeieni  to  review  the  eir- 
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cumstances  under  which  the  admissioii  wu  ohtmined;  bat  he  adaueed  no 
instance  of  a  similar  application,  and 

77ke  eaurif  intimating,  that  to  support  the  motion,  a  case  should  have  been 
made  oat  of  miseonduct  subsequent  to  admission,  even  if  there  had  been  no 
opposition* 

Refosed  the  nde. 


THRELFALL  v.  WEBSTER. 

The  plaintiff,  in  an  action  on  bills  oTeaefaanse,  upon  an  aiSdtni  tbtt  tho  bilb  had  eonn  nto  da 
defendant's  hands  bj  fraud,  and  had  never  been  satisfied,  obtained  a  rule  iiiri  for  the  defood- 
ant  to  produce  them,  and  permit  plaintiff  to  take  copies.  The  defendant  having,  by  affidavit, 
denied  the  ftmud  and  non-payment,  the  coort  discharged  the  rule. 

LsNS,  Seijt.,  had  obtained  a  rule,  ealling  on  the  defendant  to  show  cause 
why  he  should  not  produce  certain  bills  of  exchan^,  specified  in  the  declara- 
tion in  this  cause,  in  order  that  the  plaintiflr  might  mspect  and  take  copies  of 
them. 

The  motion  was  made  on  an  affidarit,  that  the  bills  had  come  into  the 
defendant's  hands  by  fraud,  (though  the  particulars  of  the  fraud  were  not  stated) 
and  that  they  had  never  been  satisfied. 

On  the  part  of  the  defendant,  an  affidavit  was  put  in  which  directly  negatived 
the  fraud,  and  asserted  that  the  bills  had  been  satisfied.     Upon  this, 

*Bo8anqtiet,  Serjt.,  who  showed  cause  against  the  rule,  argued  that  r«tA2 
the  court  had  not  jurisdiction  to  compel,  or  at  all  events,  when  the  ^ 
charge  of  fraud  was  so  directly  negatived,  would  not  compel  the  defendant  to 
produce  instramentB,  the  exclusive  possession  of  which  might  be  his  only 
defence  against  an  unjustifiable  demand,  which  a  knowledge  of  the  contents  of 
them  might  enable  the  plaintiff  to  establish :  that  in  bill  transactions,  the  pos- 
session of  the  bill  by  the  party  chargeable,  being  considered  the  safest  means 
of  preventing  any  second  demand  upon  it,  regular  receipts  were  seldom  or  never 
taken  upon  payments,  and  that,  therefore,  possession  of  the  bill  by  the  defend- 
ant afforded  the  strongest  presumption  of  its  having  been  paid;  that  the  plaintiff 
by  omitting  to  state  the  particulars  of  die  fraud  alleged,  haa  prevented  the  defend- 
ant from  denying  it  otherwise  than  in  a  manner  as  general  as  it  was  charged;  and 
that  the  most  eminent  lawyers,  particulary  Lord  Eldan^  while  he  sat  in  this 
court,  esteemed  summary  interposition,  in  cases  of  this  nature,  higlily  inexpe- 
dient, except  where  the  grounds  for  interfering  were  made  out  in  the  clearest 
manner.  Such  an  application  had,  indeed,  seldom  if  ever  been  acceded  to, 
except  in  cases  where  both  parties  had  an  interest  in  the  instrument,  or  the 
instrument  required  stamping ;  if  the  bill  in  the  present  instance  had  been  paid, 
the  plaintiff  had  no  interest  in  it. 

£ens  and  Vaughan,  Seijls.,  in  support  of  the  rule,  maintained  that  the  gene- 
ral allegation  of  fraud  was  sufficient  to  support  this  application,  and  that  a  dis- 
closure of  the  details  of  the  fraud  would  Uiy  open  the  whole  of  the  plaintiff's 
case.  They  cited  Baieman  v.  PhUlips^  4  Taunt.  161,  to  show  the  jurisdic- 
tion  of  the  court  Their  object  waa  not  to  deprive  the  defendant  of  his  defence, 
but  merely,  *by  setting  out  the  biUs  correctly,  to  prevent  their  own  r»i53 
failure  upon  any  alleged  variance.  ^ 

Dallas,  C.  J.  I  entertain  no  doubt  as  to  the  jurisdiction  of  the  court  to  inte^ 
•pose  in  cases  of  this  description ;  but  how  to  ^spose  of  them  must  depend  on 
the  discretion  of  the  judges,  and  that,  upon  the  circumstances  of  the  esse. 
Difficulties  have  arisen,  from  time  to  time,  with  respect  to  the  general  question, 
on  what  ground  the  courts  will  aider  an  inspection  of  instruments  to  enable  the 
to  prooeed  in  cases  where  he  oould  not  (Otherwise  establish  his  daim: 
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orjgiiMtty.  Lord  Mansfidd  held  that  these  munmafy  applicationt  might  general]) 
be  entertained  in  courte  of  law,  to  save  the  ezpence  of  resorting,  for  the  same 
purpose,  to  a  court  of  equity;  but  many  eminent  persons  have  entertained 
doubts  as  to  the  correctness  of  this  doctrine,  and  that  brings  me  to  the  considera- 
sion  of  the  circumstances  under  which  these  orders  have  usually  been  made  A 
distinction  has  been  drawn  between  cases  where  both  parties  haye  an  interest 
in  the  instrument,  and  where  only  one  is  so  interested*  But  in  the  present 
case,  where  the  parties  have  an  adverse  interest,  will  the  court  interfere  ?  and 
will  they  interfere  as  a  matter  of  course  f  if  this  were  the  practice,  why  does 
the  party  who  makes  the  application,  go  on  to  say  that  the  bill  were  fradulently 
obtained  t  He  evidently  relies  on  that  special  ground  of  application ;  though  he 
states  it  generaUy,  and  it  is  as  generally  denied.  But  the  peculiarity  of  thib 
case  is,  Uiat  the  plainttflf  says  the  bills  were  obtained  by  fraudulent  means  from 
him :  and  if  so,  it  is  incumbent  on  him  to  state  to  the  court  the  nature  of  the 
fraud.  As  to  the  general  principle  which  regulates  the  interposition  of  the 
court  in  matters  of  this  kind,  I  wish  to  look  into  the  cases  before  I  come  to  any 
*1641  ^^teraiui&^on  on  the  subject;  but  the  present  application  'appears  to 
^  have  been  made  on  special  grounds,  which  have  been  distinctly  an- 
swered, and  to  those  grounds  I  should  be  disposed  to  confine  it;  however,  I  do 
not  decide  now ;  my  mind  is  surrounded  by  difficulties  on  the  subject  of  these 
applications,  although  it  has  been  usual  to  comply  with  them. 

The  decision  having  been  thus  postponed,  DaUaB^  C.  J.,  this  day  said, 
**  Under  the  special  circumstances  of  this  ease,  we  think  the  rule  ought  to  be 
dischargied." 

Rule  dischaiged  aoeoidingly. 


WEST  «.  ASHDOWN  and  PALFREY,  BaU  of  PRICE. 

Tb«  priiieipal  oflared  to  tiirrander  on  ibe  13ch  of  JIfojp,  bnt  the  pIstDttiTsaTe  him  tima.  mmI  dit* 

fensed  with  tbe  surrender,  on  an  understanding  that  the  bail  should  continue  liable.  On  the 
1th  Janet  the  bait,  ignorant  that  the  defendant  had  ofiered  to  surrender,  signed  an  agreement 
to  coothiue  liable ;  the  principal  always  declsring  Umself  ready  to  sarrender ;  but  in  TVmAy 
vacation  the  plaintiff,  without  notice,  issued  proceedings  against  the  bail,  returnable  in 
Mkkadmas  term.  On  the  29ih  of  OcUber,  the  principal  obtained  his  certificate  under  a  com- 
mission  of  bankruptcy :  Held,  that  the  bail  were  discharged. 

On  the  7th  May,  1822,  the  plaintifiT  lodged  with  the  sheriff  of  Worcester- 
Mre^  for  the  purpose  of  charging  the  bail  in  this  cause,  a  eapioi  ad  satitfacien' 
dum  against  Price,  returnable  in  five  weeks  from  Haater  day.  On  the  13th 
iUbjy,  Frice  offered  to  the  plaintiff's  agent  to  surrender  in  discharge  of  his  bail, 
and  expressed  a  determination  that  they  should  not  chaige,  but  an  arrangement 
being  proposed  touching  the  sale  of  some  of  Price* $  property,  the  plaintiff's  agent 
agreed  to  dispense  with  his  surrender  for  six  weeks,  upon  an  understanding 
that  the  bail  should  remain  liable,  and  the  following  agreement  was  afler- 
wanls  entered  into,  the  bail  being  ignorant  that  the  defendant  had  offered  to 
surrender. 

• 

**  On  Messrs.  Brace  and  Sdbyf  on  the  part  of  the  defendant,  undertaking  that 
*16S1  should  not  be  ^discharged  from  their  present  liability,  I,  Oeorge 

-)  Hill,  attorney,  or  agent  for  the  said  plaintiff,  do  undertake  to  stay  all 
farther  proceedings  for  6  weeks  from  the  18th  instant;  and  we,  Messrs.  Brace 
and  SeUnf,  attomies,  or  agents  for  the  said  defendant  and  his  bail,  do  hereby 
undertake,  that  in  consideration  of  the  plaintiff  suspending  aU  proceedings  against 
the  bail  of  the  said  defendant  as  aforesaidf  their  liability  shall  continue; 
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wttneM  Om  hmdi  of  the  said  O09rge  Eitt  and  Braet  aad  &%,  Ifais  83d 
May,  1823. 

«<  George  J^. 
^  Brace  and  ^^, 
**  Actjag  M  the  attomies  on  this  oocaaioo/* 

^  We,  Samuel  PaUrtg  and  /oAn  JUiddbim  Aehdown^  the  bail  of  the  abovo 
named  defendant*  do  hereby  consent  to  our  liability  eontainang  in  manner  above 
aaidt  dated  this  11th  day  of  June^  1812. 

^  Jh.  M.  Aehdaunu 
*^  Sami.  Pa^reyr 

On  the  4th  of  Jif/y«  a  ooaamisaion  of  bankmpt  wae  isaoed  agaioet  Price^  npoo 
which  he  aAerwarda  obtained  hie  certificate  the  29th  Odo6«r,  bat  the  plaintiff 
never  proved  under  the  commiasion. 

The  6  weeks  mentioned  in  the  agreement,  ^whicb  6  weeks  embraced  the 
whole  of  Triniiy  temit)  expired  without  Pric^e  surrendering  in  dischaige  of 
his  bail,  though  he  was  always  ready  and  williQg  to  do  soi  if  notice  had  been 
given  of  the  plaintiff's  intention  to  proceed,  which  notice  Price^a  attorney  was 
induced  to  expect  from  the  oonduct  of  the  plaintiff's  agent;  but  the  plaintiff, 
without  further  notice  to  any  of  the  parties,  issued  a  Bcire/aeiae  against  the  bail 
in  7\imiy  vacation,  returnable  in  AHehaelnuu  term  last,  and  the  bail  having 
made  default,  judgment  was  then  signed*  and  tLjieri/adae  issued  against  them. 
The  bail  then  obtained  an  order  from  Park^  J.,  to  set  aside  the  proceedings  on 
the  ^bail^bond,  on  payment  of  costs,  on  the  ground  of  Price'e  having  r»|A|i 
become  a  bankrupt,  and  obtained  his  certificate ;  but  no  rule  was  to  be  ^ 
drawn  up  upon  the  order,  till  the  5th  day  of  this  term. 

Vaughan^  Seijt.,  on  that  day,  obtained  a  rule,  calling  on  the  defendants  to 
show  csiuse  why  the  order  made  by  Mr.  Justice  Park^  should  not  be  set  aside. 
He  insisted  that  the  time  given  Price  to  surrender,  was  on  the  express  condi- 
tion that  the  bail  should  continue  liable,  and  that  they  had  ratified  this  by  the 
engagement  which  they  afterwards  signed.  On  the  day  that  agreement  was 
sign^  the  ca»  so.  against  Price  had  been  returnable  8  days  in  fiill  term,  so 
timt  the  bail  were  completely  fixed,  and  the  6  weeks  time  idlowed  was  merely 
an  indulgence  to  them,  the  better  to  enable  them  to  produce  the  money.  If 
Price  hxA  died  aAer  the  expiration  of  the  8  days,  the  bail  could  have  had  no 
relief.  In  Harmer  v.  Hagger,  1  B.^Ji^  332,  the  principal  obtained  his  cer- 
tificate before  the  ca.  so.  was  issued,  and  in  Mannin  v.  Partridge,  14  Bast,  599, 
the  commission  of  bankrupt  against  the  principal  was  sued  out  before  judgment 
was  obtained  against  him.  Independently  of  the  agreement  aigned  by  the  bail, 
this  case  seemed  to  differ  from  all  the  others,  but  at  all  events  the  agreement 
was  conclusive  sgainst  them. 

Pdl,  Serjt.,  for  the  bail,  argued  that  upon  the  plaintiff's  giving  the  defendant 
time  to  surrender,  on  the  13th  oi  May,  the  bail  were  absolutely  dischaiged;  the 
agreement,  therefore,  signed  by  them  on  the  23d  of  May,  was  a  nullity,  for 
want  of  consideration.  They  undertook  to  continue  to  incur  their  then  existing 
liabihty;  and  that  liability  amounted  to  nothiqg.  Besides,  after  the  principal's 
repeated  declarations  of  his  ^willingness  to  surrender,  the  proceeding  r»|  ^^ 
against  the  bail  without  notice  was  a  breach  of  good  faith.  ^ 

Faughan  and  Peake,  Seijts.,  were  heard  in  support  of  the  rule. 

Sed  per  Curiam.  The  bail  ceased  to  be  liable  on  the  ISth  of  il/a^,  when 
the  defendant's  surrender  was  dispensed  with,  and  they  could  not  become  liable 
afterwards  by  the  agreement  whieh  they  entered  into  in  ignorance  of  the  cir- 
cumstance tliat  the  defendant  had  offered  to  surrender,  or  of  the  eSeot  of  the 
plainttf's  having  allowed  him  time,  Tlus  is  like  the  case  of  a  cognovit,  on 
which  time  is  given  to  the  principaL 
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The  proceedii^  against  the  bail  without  nbtiee,  after  the  principd 
had  expressed  his  readiness  to  surrender  at  any  time,  was  a  breach  of 
good  faith  which  the  coort  cannot  conntenance;  the  rule  therefore  must 
foe  made 

Absohita. 


CROOK  V.  M«TAVIBH. 

Att  officer  in  the  yrewntWe  temce  boerded  a  ship  on  ths  SM  of  ^ag^Mf,  ami  M  tbrso  armed 
men  on  boerd,  but  did  OOt  then  dacermme  on  deieininf  lier  ••  a  teitare ;  on  the  f5ih  be  de- 
cided on  saimnff  ber,  and  deieined  ber  till  tbe  24th  of  SefUmier.  The  owner  baving  sued  him 
ibr  tbis  seizure  and  deiention :  Held,  that  the  time  wiihm  which  the  action  should  have  been 
commenced  under  t8  0.%.e,  37,  (three  monthe  after  tbe  matter  or  thiag  dWae.)  most  be  eom- 
puled  from  tbe  93d  of  ^afwC. 

Action  against  an  officer  in  the  preventire  aervieey  for  an  dkged  uynatifiablv 
seizure  and  detention  of  the  plaintiff's  ship. 

At  the  trial  before  Richardn^  C.  B.,  Maid$toHe  summer  aaaizes,  1828,  die 
plaintiff's  mate  prored  that  the  defendant  bourded  the  ship  on  the  33d  of 
Jlugttst^  1621,  but  did  not  then  determine  on  detaining  her  as  a  seizure; 

*168l  *^^^®^®^f  ^  ^^^  ^''^  armed  men  on  board,  and  on  the  25th  of 
•^  Jitigusty  came  on  board  again,  and  ordered  the  ship  to  Dover ^  where 
she  was  put  tmder  quarantine.  She  lemained  imder  quarantine  till  the 
8th  of  September,  but  was  not  liberated  from  detention  till  the  24th  of 
September,  1821. 

The  plaintiff's  solicitor  proved  that  notice  of  action  was  served  on  the 
15th  of  October,  1621,  and  the  writ  of  eepUu  issued  on  the  17th  of 
November,  1621. 

It  was  then  objected  on  the  part  of  the  defendant,  that  the  writ  was  sued  out 
loo  late;  that  under  the  26th  G.  8.  e.  87,  the  writ  must  be  sued  out  within 
three  months  afler  the  matter  or  thing  done,  and  that  in  this  case,  the '  thing 
complained  of  was  done  on  the  28d  oiMUgtuU 

The  chief  baron  was  of  this  opinion,  and  direded  a  nonautt,  reserving  it  to 
tiie  plaintiff  to  move  and  set  the  nonsuit  aside. 

Toddy,  Serjt.,  in  the  last  term,  accordingly  moved  for  a  rule  nut  to  set  aside 
diis  nonsuit,  and  have  a  new  trial  on  three  gnmnds.  1st  that  the  plaintiff  having 
been  pnt  under  quarantine  by  the  act  of  the  defendant,  was  in  effect  a  pnaoBer, 
unable  to  communicate  with  the  shore  till  the  8th  of  SeptembeTi  and  therefore 
entitled  to  reckon  the  3  months  from  that  day. 

2dly.  That  he  was  entided  to  reckon  the  three  months  from  the  completion 
of  **the  thing  done  or  committed;"  and  if  so,  he  had  throe  months  from  the 
24th  of  Sqitember,  when  the  detention  was  abandoned,  or  at  all  events,  three 
month's  from  the  25th  of  August,  before  which  day  the  thing  could  not  be  said 
to  be  done,  as  the  defendant  had  not  determined  upon  seizure* 

3dly.  That  by  the  construction  of  the  28  O,  3.  c.  37,  he  was  entitled  to 
three  calender  months  within  which  to  commence  his  action,  and  if  so,  the  writ 
*lfi01  ^^  ^^^^  ^^^  '"  *time,  even  reckoning  from  the  23d  of  Jiugust*  A 
^  rule  nisi  having  been  granted ; 

The  court  this  day  stopped  Onslow,  Seijt.,  who  was  to  have  shown  cause 
against  the  rule,  and  called  on  Toddy  to  support  his  rule,  having  firat  excluded 
the  objection  touching  the  quarantine ;  that  objection  not  appearing  on  the  chief 
baron's  report  to  have  been  made  at  the  trial* 

Toddy.  By  the  28  G.  3.  e.  37.  s.  28,  which  applies  to  the  case  of  the 
defendant,  the  action  must  be  commenced  within  three  months  next  after  the 
matter  or  thing  done.    Now  this  must  mean  the  whole  thing  done,  and  not  a 
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part  only :  it  must  mean  the  conipletioii  of  the  thMT,  Mid  ndt  the  eomnetiee- 
ment;  otherwiae  thia  injuatiee  atight  follow,  that  if  Uie  thing  done  should  oo»* 
tinua  for  three  alonth'a,  or  aM>re,  and  the  greatoai  amoant  of  injury  should 
accnie  during  the  last  month  of  the  three,  the  plaintiff  would  be  deprived  or 
delayed  of  his  remedy  for  the  weightier  injury,  and  conld  recover  damages  for 
no  more  than  two  months,  because  he  must  give  a  roonth^s  notice  before  com- 
mencing his  action.  Besides,  it  is  an  estaUished  princifrfe,  that  every  continu* 
ation  of  a  trespass  or  detention  is  in  itself  a  fresh  act,  which  the  party  aggrieved 
may  take  as  the  substantive  ground  of  his  complaint.  By  the  24  6.  2.  e.  44. 
8.  8,  it  is  enacted,  that  no  action  shall  be  bvoi^fht  against  any  justice  of  the 
peace  for  any  thing  done  in  the  execution  of  his  office,  unless  commenced 
within  six  calender  months  e^er  the  act  committed.  Now  the  expression  tfier 
the  act  committed  ean  scarcely  be  said  to  differ  in  meaning  from  the  expression 
after  the  matter  or  thing  done;  and  yet  in  PiekerigUl  v.  Palmer^  Btdl.  N. 
P.  24,  it  was  hoiden,  that  if  a  man  be  imprisoned  by  a  iustice's  warrant  on  the 
I  St  of  January^  and  kept  in  prison  till  *the  Ist  of  Fmruaryf  he  may  r^yj^ 
bring  his  action  within  six  months  afler  the  \%\  o{  February j  for  the  ^ 
whole  imprisonmeDt  is  one  entire  trespass* 

So  in  Maeeey  v.  Johnson,  12  East  67,  the  court  held  that  the  nngistrate 
was  liable  to  answer  in  an  action  for  such  part  of  an  imprisonment  suffered 
nnder  his  warrant  as  was  within  six  calender  months  before  the  action  com* 
menced  against  him.  The  case  of  Ctodin  v«  Ferris^  2  A  BL  14*  is  distinguiBh- 
able  from  the  present ;  for  the  act  of  parliament  on  which  that  decision  pro4^ed 
enjoins  that  the  action  shall  be  brouriit  within  tliree  months  after  the  came  of 
action  ehall  ortte,  as  well  as  after  me  thing  done  or  committed ;  besides,  m 
that  case,  the  detention  of  the  thing  after  the  three  months,  and  up  to  the  time 
within  which  he  sued,  was  occasioned  by  the  act  or  omission  of  the  plaintiff 
himself,  he  having  omitted  to  execute  a  writ  of  delivery  which  would  have 
restored  to  him  the  thing  detained. 

But,  at  ail  events,  the  plaintiff  in  this  case  is  entitled  to  reckon  his  three 
months  from  the  28th  of  Jiuguetj  because,  even  abandoning  the  detention, 
the  act  of  seizure  was  not  determined  on,  or  carried  into  effect  till  that 
day. 

The  courts  however,  relied  on  Chdin  ▼.  Ferrie;  and  expressed  a  decided 
opinion,  that  the  three  montlis  must  be  computed  from  the  23d  of  Jiuguet, 
when  tlie  defendant  made  a  seizure  by  stopping  the  plaintiff's  ship  in  her  voy*- 
age,  and  putting  three  armed  men  on  board. 

They  then  desired  that  the  question  touching  computation  by  lunar  or  calendar 
months,  should  be  turned  into  a  special  case,  and  argued  hereafter,  suapending 
judgment  till  that  point  should  have  been  decided. 


^WILLIAMSON  e.  Sir  GEORGE  60OLD.  [«I71 

An  Minnity  being  in  iirear,  and  the  rents  of  an  estate  on  which  it  wae  secured  being  unpaid,  the 
trustee  of  the  estate,  who  had  negotiated  the  annuity  between  the  grantor  and  granire 
having  advanced  a  sum  to  the  grantee  in  snticipation  of  the  coming  rents,  and  having  received 
from  the  grantee  on  this  advance  the  commission  which  be  usually  received  on  annuity  pay- 
ments, the  court  set  aside  an  execution  which  (the  rents  proving  insufficient)  was  afterwards 
issued  for  this  sum  in  the  name  of  the  grantee,  against  one  who,  as  surety  for  the  payment  of 
the  annuity,  had  given  a  warrant  to  confess  judgment. 

By  indenture  of  the  22d  oi  December  1813,  between  Henry  Miehad  Ooold, 
of  the  first  part,  71ioma$  ffUliamson  (the  plaintiff)  of  the  second,  several  other 
persons  named  in  the  schedule  of  the  indenture  of  the  third,  Edward  Howard 
of  the  fourth,  and  Richard  Cooke  of  the  fifth,  Henry  Michael  Ooold^  in  consi- 
deration of  4130/.  granted  to  WiUiameon  on  behalf  of  himself,  and  in  trust  fiv 
the  persons  named  in  the  schedule,  of  the  indenture,  an  annuity  of  690/.,  and 
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secured  it  on  Mtatet  in  Jrdand^  which,  subject  to  prior  annuities,  were  oonveyed 
to  Howard  in  trust,  and  Cooke  was  i^pointed  receiver.  By  indenture  of  cove- 
oant  of  the  same  date.  Sir  George  Goold  (the  Defendant,)  then  George  GooH 
Esq.,  entered  into  a  covenant  binding  himself  and  his  heirs  ibr  the  payment  of 
the  said  annuity  to  the  said  Thomae  WUUameonf  from  and  immediately  after 
default  should  be  made  in  payment  thereof  by  the  said  Henry  ARchael  GooUf 
his  heirsy  executors,  or  administrators.  He  also  executed  a  warrant  of  attorney, 
to  confess  a  judgment  as  a  farther  security  for  the  said  annuity;  and  the  judg- 
ment was  to  be  put  in  force  as  oflen  as  any  default  should  be  made  by  the  said 
Henry  Michael  Goold^  his  heirs,  executors  or  administrators,  in  the  payment 
of  the  annuity. 

The  estates  proving  insufficient  to  dischaige  even  the  prior  annuities,  no  part 
of  this  annuity  was  paid  by  Henry  Miehael  Goold^  or  Sir  (hprge  Crooldt  after 
*1721  '^^^^*^^  1814.  '^In  1815  Sir  George  OooU  went  abroad,  and  continued 
•^  out  of  ^ng'/oncf  till  iVovem^er  in  the  last  year.  ^Ft^iomson  and  the  other 
annuitants  becoming  exceedingly  distressed  and  uigent  for  payment,  Howard  and 
his  partner  Gibbe^  out  of  their  own  funds,  advanced  them  various  sums  of 
money,  in  anticipation  and  on  the  security  of  the  annuity,  and  in  reliance  on  Sir 
George  GooUTe  guarantee.  At  the  respective  times  of  these  advances,  Howard 
and  Uibbe  deducted  and  retained  a  commission  of  2i  per  cent,  thereon,  as  they 
were  accustomed  to  do  upon  payments  of  annuities  passing  through  their  hands. 
In  June  1817,  and  May  1818,  Henry  Michael  Goold  was  dischaiged  from 
prison,  under  the  insolvent  debtor's  act,  and  the  arrears  of  this  annuity  from 
December  1814  formed  one  of  the  debts  mentioned  in  his  schedules.  When 
Sir  George  Goold  returned  to  England  in  November  last,  he  was  taken  in 
execution,  under  the  judgment  confessed  to  the  plaintiff  WUliamoon^  for  4407/. 
10s.  Oi/.,  the  arrears  of  die  annuity  since  1814,  besides  sheriff's  poundage,  inc. 
But  the  plaintiff  had  received  from  Howard  and  Gibbs^  since  1814,  by  way  of 
advance  as  above,  3213/.  Howard  and  Cribbs  having  become  bankrupt,  their 
assignees  gave  Sir  George  nodce  that  tlie  bankrupts  had  advanced  this  latter 
sum  to  the  plaintiff  PnUiamaonf  on  the  credit  or  security  of  the  annuity, 
and,  therefore,  required  Sir  George  not  to  pay  any  part  of  the  92131.  to  the 
plaintiff,  or  to  any  person  but  the  bankrupts'  assignees. 

Lens  Seijt/,  on  a  former  day,  upon  affidavits  stating  the  foregoing  facts,  ob- 
tained a  rule,  calling  on  the  plaintiff  to  show  cause  why  the  wnt  of  execution 
should  not  be  set  aside,  on  payment  of  the  balance  due  to  the  plaintiff,  and  the 
ooslB,  fees,  d^.,  incidental  to  such  balance  only. 

*17al  ^Vaughan  and  Pell^  Seijts.,  now  showed  cause  against  the  rule  on 
-l  the  part  of  the  plaintiff,  and  Toddy  and  Hullock^  Seijts..  on  the  part  of 
the  assignees.  The  defendant  iB  liable  for  any  default  made  by  his  brother  in 
the  payment  of  the  annuity ;  and,  this  rule  cannot  be  made  absolute  unless  it  be 
shown  that  the  sum  of  which  the  defendant  seeks  to  be  discharged,  has  been 

Slid  either  by  himself  or  brother,  or  the  estate  on  which  the  annuity  is  secured, 
ut  it  is  not  pretended  that  the  payment  has  been  made  either  by  one  or  the 
other,  or  that  Howard  and  Gibbs  ever  received  any  rent  towards  such  payment. 
If  neiiher  the  defendant  nor  his  brotlier  have  paid,  where  is  the  hardship  or 
illegality  of  his  being  now  charged  f  He  could  only  claim  to  be  dischaiged,  in 
case  the  same  sum  had  been  required  of  him  or  his  brother  a  second  time.  It  is 
true,  a  sum  has  been  advanced  by  H  and  G.  to  the  annuitants;  but  this  is  an 
arrangement  between  those  parties,  to  which  the  defendant  and  his  brother  are 
altogether  strangers,  and  as  litde  entided  to  profit  by  it  as  by  any  other  loan 
which  might  be  made  by  H  and  G.  If  the  money  paid  by  H,  and  G.  had  been  a 
payment  on  account  of  the  defendant  or  his  brother,  H,  and  G.  might  sue  them 
m  debt  for  money  paid  to  their  use ;  but  it  is  quite  clear  that  H  and  G.  can  bring 
no  such  action.  In  order  to  sustain  debt,  there  must  be  a  contract  express  or 
implied  between  the  parties.  An  express  contract  is  out  of  the  question  here, 
for  the  money  was  advanced  by  H.  and  G,widiout  the  knowledge  or  consent  of 
Vol.  vni.— 68  2  Q 
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the  defendant  or  his  brother;  and  it  w  equally  impossible  to  imply  a  contract 
where  the  money  was  advanced  without  authority,  and  the  person  sought  to  be 
charged  might,  if  he  pleased,  repudiate  the  advance ;  indeed,  as  his  estate  had 
been  made  a  security  for  the  annuity,  he  would  naturally  expect  that  no  such 
advance  eouki  be  called  for.  Neither  ^eould  H,  and  G,,  afler  receiving  r^t^A 
from  the  asnuitaatB  a  commission  of  two  and  a  half  j^er  ceni>  on  the  ad-  ^ 
vance,  recover  ihe  money  advanced  back  from  them  as  money  paid  widiout 
consideration,  in  the  event  of  the  defendant's  brother's  estates  proving  an  inade- 
t|iiste  security,  so  that  H,  and  O,  and  their  creditors  are  entirely  without  remedy, 
unless  they  can  stand  in  the  shoes  of  the  plaintifT;  and,  it  is  dear,  diat  they  are 
entitled  to  do  so.  By  the  transaction  between  himself  and  ff,  and  O,  the  plaintiflT 
does  in  effect  assign  to  H,  and  Cr.  tfie  defendant's  debt;  and  there  is  no  authority 
to  show  that  such  an  assignment  may  not  take  place  as  well  by  parol  as  by 
deed.  If  the  plaintiff  so  assigns,  he  also  empowers  /T.  and  (7.  to  employ  hu 
name  in  legal  process,  in  case  such  a  step  should  be  necessary;  for  it  is  an 
undisputed  principle,  that  where  property  n  transferred,  all  means  to  render  the 
property  available  are  also  transferred  with  it;  so  that  H,  and  O.  are  in  tiie  same 
condition  as  the  assignees  of  a  bond,  who  cannot  sue  the  oblisor  in  their  own 
name,  but  with  whom  it  is  the  universal  and  recognized  practice  to  sue  in  the 
name  of  the  obligee.  Here,  therefore,  a  regular  judgment  has  been  entered  up, 
and  execution  has  issued  in  respect  of  a  sum  which  has  never  been  paid  by  the 
defendant  or  his  brother;  and,  the  court,  cannot  exercise  an  equitable  jurisdio 
tion,  merely  because  the  creditor  may  have  received  his  debt  from  a  party,  and 
by  means,  to  which  the  debtor  is  an  entire  stranc^er.  In  BtUt  v.  Conant^  3  B, 
^  B.  9,  the  plaintiff  was  in  execution  for  costs  due  from  him  to  the  defendant; 
but,  this  court  would  not  discharge  him  because  the  defendant  had  received  the 
amount  of  the  costs  from  the  treasury.  In  the  present  case,  H.  and  O,  were 
not  agents  to  the  defendant  or  his  brother;  but,  in  the  *matter  of  the  r«i.«e 
advance  to  the  plaintiff,  as  much  a  stranger  as  the  treasury  was  with  ^ 
respect  to  Butt,  It  is  dear  that  this  was  so  in  the  estimation  of  the  principal, 
Henry  Michael  Goold;  for  when  he  was  discharged  under  the  insolvent  deb^ 
or's  act  the  sum  now  in  dispute  was  enumerated  in  his  schedule  as  a  debt  due 
to  fnUiamaon, 

Lens  and  Crote,  Serjts.,  in  support  of  the  rule.  The  defendant*is  only  liable 
in  ease  of  default  in  the  payment  of  &e  annnity :  but  with  respect  to  the  sum 
in  dispute,  there  has  been  no  default;  because,  though  it  was  not  actually  paid 
by  the  defendant  or  his  brother,  it  was  paid  on  account  of  the  annuity,  and, 
therefore,  on  their  behalf.  That  it  was  paid  on  account  of  the  annnity,  and 
was  not  a  mere  advance  or  substantive  loan  by  Howard  and  Gibbs^  is  dear  from 
the  ctreurastance  that  Henry  Miehad  Gooldrs  estates  were  vested  in  Howard; 
that  he  was  in  effect  the  receiver  of  the  rents,  and  so  agent  for  all  parties ;  but 
particulariy  from  the  drcnmstance  that  on  paying  the  plaintiff,  he  charged  and 
received  on  the  money  paid  a  commission  of  two  and  a  half  per  cen/.,  the  com- 
mission he  was  always  in  the  habit  of  receiving  on  annuity  payments.  If  this 
had  been  a  loan  or  an  advance  to  tlie  plaintiff,  and  not  a  payment  on  account 
of  the  annuity,  H,  and  G.,  instead  of  the  commission  could  only  have  taken  a 
discount  at  the  rate  of  Ifive  per  cent.^  per  annttm.  But  Howard  being  the 
receiver  of  Henry  Michael  Goold*8  rents,  and  having  confidence  in  the  security, 
advances  this  money  on  account  of  the  annuity,  in  antidpation  of  the  forth- 
coming rents,  and  as  agent  of  the  grantor,  for  die  advantage  of  receiving  two 
and  a  half  j^er  cent,  commission,  and  in  the  expectation  of  ^ing  reimbursed  by 
the  rents,  when  they  should  became  due ;  and  though  he  cannot  sue  for  the 
money  so  advanced,  yet  his  security  *is  in  his  own  hands,  and  he  may  nijA 
deduct  the  amount  upon  his  account  of  the  proceeds  of  the  estate.  The  ^ 
plaintiff,  therefore,  having  received  the  sum  in  question  dearly  in  discharge  of 
iuB  annuity,  cannot  now  imprison  the  defendant  for  the  amount.  From  Ae 
tomgomg  argument,  it  appears  that  there  has  been  no  assignment  by  the  plain- 
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tiff  to  Howard  of  the  debt  due  to  the  plaintiff;  for  the  «mmt7  being  reffdarly 
paid  by  Howard^  as  agent  of  the  grantoTy  th«re  was  no  reason  why  the  pkiatm 
ahould  ass^n.  But  even  if  such  a  constructive  assignment  could  be  deemed  to 
have  taken  place,  H*  axul  G.  could  not  be  in  the  condition  of  assignees  of  a  bond* 
nor  entitled  to  issue  process  in  ^  plaintiff's  name.  The  obligee  who  assigns 
a  bond  always  covenants  to  permit  the  assignee  to  sue  in  the  obligee's  name, 
and  such  suit  is,  therefore,  with  his  privi^  and  consent;  but  the  present  ezecu* 
tion  i^  issued  without  any  such  covenant  on  the  part  of  the  plaintiff,  and  even, 
for  aught  that  appears,  without  his  knowledge,  in  the  case  of  Buit  v.  Conani^ 
the  payment  was  made  not  by  the  agents  of  J9ti//,  or  on  his  account,  but  by 
^tire  strangers,  and  for  the  sole  benent  of  the  defendant. 

In  Godiol  v.  BoidtrOf  Park  on  Jm.  641,  a  creditor  who  had  been  paid  by 
the  public  a  debt  due  from  Mr.  FUi  was  not  allowed  to  recover  the  amount 
from  an  insurance  offioe:  the  defendant  in  the  present  ease  is  no  more  than  an 
insurer  or  surety. 

Dallas,  C.  J.  This  is  an  application  on  behalf  of  a  surety,  and,  therefore, 
entided  to  the  favorable  consideration  of  tlie  court  It  appears,  diat  in  the  course 
of  the  transaction  which  is  the  subject  of  the  present  discussion,  payments  of  ^ 
certain  kind  have  been  made,  and  die  surety  claims  the  benefit  of  those  pay* 
*1T71  ^^'^^v  *being  willing  to  dischairge  any  balance  which  may  be  found  due 
-^  after  those  payments  shall  have  been  taken  into  account ;  and  there  can 
be  no  doubt  he  is  entitled  to  the  benefit  of  these  payments,  if  they  were  made 
on  account  of  the  annuity  which  has  been  granted  by  his  principal.  What  are 
the  facts  of  the  case?  Henry  Mickad  Goold  is  the  graDtor  of  the  annuity; 
Howard  und  Gibbi  are  the  trustees  for  WUHam$on;  and  the  defendant,  who  is 
a  surety  for  Henry  iSchad  Gooldf  gives  a  bond  and  warrant  of  attorney  to 
fFilliamson^  to  enter  up  judgment  tor  any  arrears  of  the  annuity  which  may 
be  due  from  Henry  Michael  Goold.  Cookaon  is  appointed  receiver  on  tlie 
spot,  to  act  under  Howard  and  Gibbs^  the  persons  who  negotiated  the  annuity, 
and  who  are  trustees  for  the  payment  of  this  and  other  incumbrances  charged  on 
the  estate  of  Henry  ARckaei  Goold.  In  effect,  and  with  a  view  to  the  dis- 
charge of  his  trust,  Howard  was  to  receive  the  rents  of  the  estate.  This,  there* 
fore,  is  not  the  case  of  a  stranger  but  of  an  agent,  standing  as  it  were  in  the 
midst  of  several  parties,  and  accountable  to  aU.  This,  therefore,  disposes  of 
the  ease  of  Bvit  v.  CoiunU^  and  of  all  other  cases  in  whieh  the  payment  in 
question  was  not  made  by  an  agent  of  the  party. 

The  applicant  in  the  present  case,  who  is  in  custody  under  an  ezeeution,  for 
the  amount  of  the  annuity  which  may  be  in  anrear,  pi^ys  to  be  dischaned  on 
payment  of  the  balance  whieh  may  be  found  due.  If  anyihii^  has  alreaity  been 
paui,  it  is  clear  the  grantee  must  not  be  paid  twice;  but  it  is  equally  clewr,  that 
ffUliamaon  has  been  piyd  a  consideiabie  sum.  Such  a  payment  is  distinctly 
sworn  to ;  and  WUliam»on  makes  no  aflidavit  denying  the  payment,  repudiat- 
ing it,  or  in  any  way  aocounting  for  it.  But  it  has  b^  urged,  that  this  pay- 
ment was,  in  truth,  an  advance  made  by  Howard  and  Qibhif  out  of  their  own 
*1781  funds,  and  with  a  view  to  *its  being  replaced  by  the  rents  of  the  estates. 
-^  If  so,  and  the  question  were  merely,  in  what  fofm  or  from  whom  H  and  Gf. 
could  recover  the  money  so  advmiced,  it  might,  perhaps,  be  contended  they  were 
entitled  to  recover  it  as  against  the  principd,  though  not  against  the  surety ;  but 
the  question  is,  not  whether  they  can  recover  the  money,  if  it  has  been  so  ad- 
vanced, but  whether  they  can  recover  it  by  such  a  course  as  they  hrve  at  pre- 
sent pursued.  I  deny  that  they  could  recover  it  even  against  the  grantor.  I 
think  they  can  neither  legally  nor  equitably  recover  it  against  the  surety;  and  if 
they  can  recover  it  in  any  quarter,  it  must  be  by  a  course  very  different  firom 
the  present.  The  payments  made  by  them,  were  made  on  account  of  the  an- 
nni^ ;  they  were  accounted  for  as  such,  and  a  remuneration  of  two  sad  a  half 
per  cent,  was  claimed,  and  received,  as  for  such  annuity  pajrments.  These, 
Ibereforsb  though  voluntsry  payments  to  the  grantae,  were  received  by  him.on 
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•ooount  of  the  annuity.  Can  he,  then,  after  this,  set  up  a  daim  as  m  case  of 
non-payment  f  Looking  to  the  form  and  effect  of  the  deed,  it  appears  to  me 
deaily  not.  He  has  been  paid;  and  H,  and  G.  cannot  recorer  back  from  him 
what  they  hare  paid,  because  they  have  received  their  commission  upon  it.  If 
they  had  merely  lent  a  sum  of  money,  instead  of  paying  it  on  account  of  the 
annuity,  and  had  received  no  commission  on  the  payment,  then,  indeed,  they 
might  have  sued  the  borrowers  for  the  money  lent;  but  it  is  not  pretended  the 
transaction  was  of  this  nature :  and  can  they,  without  the  consent  of  the  grantee 
or  of  the  other  creditors,  put  themselves  in  his  place  t  I  know  of  no  prindple 
or  case  that  can  warrant  such  a  proceeding.  It  is  said  that  the  debt  due  from 
the  grantor  of  the  annuity,  has  been  assigned  by  the  grantee  to  H,  and  G.,  but  no 
such  assignment  has  ever  taken  place.  It  is  said  that  the  drcnmstances  of  the 
transaction  gave  *them  an  equitable  right  to  stand  in  the  grantee's  place,  r^ija 
Admitting  this  to  be  so,  for  the  purpose  of  aigument,  (and  I  can  admit  it  no  ^ 
further,)  as  against  the  grantor,  as  against  liis  surety  they  can  only  claim  under 
a  legal  right;  for  the  doctrines  of  equitable  right  do  not  apply  as  between  the 
grantee  and  the  surety.  I  forbear  to  enquire  how  far  any  equitable  right  may 
arise,  as  between  the  creditors  of  H.  and  G.  and  the  surety ;  if  there  be  any 
such  right  in  a  court  of  equity,  it  must  be  ascertained ;  in  this  court,  and  in  this 
form,  they  can  have  no  right  to  affect  the  surety.  On  every  ground,  therefore, 
no  facts  being  disputed,  and  there  being  no  doubt  about  the  principle,  I  think  this 
rule  must  be  made  absolute. 

Park,  J.  I  am  of  the  same  opinion.  This  rule  was  obtained  last  term,  call- 
ing on  the  plaintiff*  to  show  cause  why  the  execution  should  not  be  set  aside,  on 
payment  or  the  balance  due,  and  as  he  now  makes  no  affidavit,  we  must  assume 
that  he  admits  the  facts  which  form  the  ground  of  the  defendant*s  application. 
The  defendant,  as  surety,  engages  to  pay  when  default  shall  have  been  made  in 
payment  by  his  principal;  that  is  the  whole  of  his  undertaking.  He  is,  there- 
fore, only  liable  where  Henry  Michael  Chold  has  made  default:  but  to  the 
extent  of  8213/.  he  has  made  no  default ;  for  the  plaintiff*  has  received  the 
money  from  Howard  and  GtMs,  and  they  have  had  their  commission  on  ffie 
payment.  If  Sir  George  Goold  had  paid  this  money,  H  and  G.  could  not  pre- 
tend to  use  the  process  of  the  court  a^inst  the  surety;  nor  can  they  now, 
having,  as  agents  of  Henry  Michael  Goold,  paid  the  plaintiff*,  call  on  the  surety 
to  repay  them  what  they  have  advanced.  He  is  only  bound  to  answer  for'  the 
default  of  Henry  Michael  Goold  towards  the  plaintiff*;  but  in  consequence  of 
what  his  *agents  have  done,  Henry  Michael  Goold  has  (to  the  extent  of  r«|  qa 
what  they  have  paid)  made  no  default.  ^ 

BuRRonoH,  J.  The  affidavit  of  H  M.  Chold  says  that  3213/.  has  been  paid. 
This  the  plaintiff  should  have  answered;  because,  if  it  is  true,  the  surety  is  en- 
titled to  be  relieved  to  that  extent  The  answer  given  is,  that  Howard  and 
Gibbe  advanced  this  money  in  anticipation  of  the  sums  due  to  the  plaintiff*,  and 
that  they  hdd  the  deeds  in  their  hands  all  the  time;  from  whence  the  court  is 
desired  to  infer,  that  they  held  them  as  a  security  for  the  money  so  advanced : 
but  the  deeds  were  in  their  hands,  because  a  term  in  Henry  Michael  GooUCe 
lands  was  conveyed  to  Howard,  for  the  plaintiflTs  security.  Then,  although  it 
is  sworn  that  the  money  was  advanced  by  H.HsiA  G.,  net  in  pa3rment,  but  in 
anticipation  of  the  annuity,  no  one  fact  is  adduced  to  substantiate  that  statement; 
no  receipts,  no  engagements  of  any  kind :  on  the  contrary,  H  and  G.  admit  their 
having  received  a  commission  of  two  and  a  half  j^er  cent.,  wliich  is  the  commis- 
sion usually  charged  by  them  on  regular  payments.  If  this  money  had  been 
advanced,  as  is  pretended,  by  way  of  loan,  would  there  not  have  been  a  stipula- 
tion for  interest  to  which  the  parties  would  have  been  fairiy  entitled ;  would 
there  not  have  been  some  memorandum,  and  a  power  to  use  the  plaintiff^s  name 
in  suing  out  execution,  the  common  machinery  in  such  cases  f  That  the  plain- 
tiff* has  received  the  money,  is  dear,  from  the  circumstance  of  his  making  no  affi- 
davit to  the  contrary.  Whatever  sum,  then,  the  j^aintiff*  has  received,  the  surety 
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is  discharffed  to  that  extent;  for  it  is  immaterial  to  him,  whether  the  money  was 
paid  by  Hairy  Michad  Qoold  or  his  agent:  the  surety  is  only  liable  in  case  of 
its  not  being  paid  at  all.  When  we  see  a  money  scrivener  getting  grantor, 
*lftll  gf^Boitee,  and  all  estates  and  securities  into  his  own  hands,  *we  are  bound 
^  to  look  with  eagle  eyes  at  such  a  transaction.  In  the  present  case,  as  far 
as  the  plaintiff  has  received  hii  annuity,  there  has  been  no  default  in  payment, 
for  which  the  surety  can  be  held  responsible;  and,  therefore,  this  rule  must  be 
made 

Absohite. 


BLACKFORD,  Assignee  of  the  Sheriff  of ,  v.  HAWKINS. 

The  plaintifr  cannot  ra«  on  the  baU-bood,  after  ruling  the  eberiff  to  bring  in  the  body. 

Ths  plaintiff  having  taken  an  assignment  of  the  bail-bond,  afVer  he  had  ruled 
the  sheriff  to  bring  in  the  body, 

Taddu^  Seijt.,  obtained  a  rale  nisi  to  set  aside  the  proceedings  on  the  bail- 
bond  is  irregular,  on  the  ground  that  the  plaintiff  could  not  rale  the  sheriff  and 
sue  on  the  bail-bond  too ;  and,  that  having  raled  the  sheriff  first,  he  must  be 
deemed  to  have  made  his  election.     Wright  v.  Walker^  Z  B,  ^  F,  564. 

Lens,  Seijt.,  who  showed  cause  against  the  rale,  contended  that  upon  the 
assignment  of  the  bail-bond,  the  proceeding  against  the  sheriff  was  abandoned; 
and  that  the  plaintiff  could  not  be  said  to  have  made  his  election  till  he  had 
actually  sued  on  the  bail-bond:  tlien,  indeed,  and  not  before,  he  was  precluded 
from  proceeding  by  attachment. 

But  the  court,  upon  referring  to  the  secondary,  were  clear  that  the  plaintiff^s 
election  was  determined  upon  his  raling  the  sheriff  to  bring  in  the  body,  and 
they  accordingly  made  Taddy^a  rale 

Absolute. 


•182]  •BALE  V.  HODGETTS. 

1.  The  plaintiff  may  wane  a  writ  of  enquiry  in  the  ordinary  form  in  an  action  of  debt  for  treble 
▼alue  of  tithes. 

2.  in  finding  the  treble  valne,  the  jury  in  effect  find  the  amgle  value  also. 

3.  If  the  jury  omit  to  find  coats,  the  court  may,  where  the  plaintiff  ia  entitled  to  them,  make 
auch  an  entry  on  the  poetea  aa  ia  usual  to  auinorize  the  allowance  of  coata. 

4.  SaMe,  That  under  8  &  9  ^.  3.  e.  11.  «.  3.,  (which  eivea  the  plaintiff  costs  in  certain  cases, 
in  actions  for  treble  value  of  tithes,)  the  plaintiff  ia  only  entitled  to  auch  costs  after  plea  plead- 
ed, or  demurrer  joined. 

Debt  on  the  statute  of  2  di;  3  £dw,  6.  c.  13.  First  count  for  the  treble  value 
of  predial  tithes  not  set  out;  second,  for  tithes  bargained  and  sold;  third,  on  an 
account  stated.  The  defendant  having  suffered  judgment  by  default,  a  writ  of 
enquiry  was  issued  in  the  common  form,  and  the  sheriff  returned  20/.  4s.  9d,  as 
the  finding  of  the  jury  for  the  whole  damages  incurred ;  which  sum  was  divided 
thus ;  IT/T  4s.  9d.  for  the  treble  value  of  the  tithes  mentioned  in  the  first  count, 
and  9/.  for  the  single  value  of  the  tithes  mentioned  in  the  other  counts. 

D^Oylmff  Seijt.,  on  a  former  day,  had  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  return  of  this  inquisition  should  not  be  amended  by  the 
insertion  of  nominal  damages  for  Is.,  and  why  costs  de  incremMto  should  not 
be  added  thereon. 

Zawttt  Bef}Uf  showed  cause  against  the  rule.    Though  perhaps  a  writ  of 
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enquiry  might  issue  in  the  present  ease,  notwithstanding  it  is  an  action  of  debt 
(Arden  v.  CanneU)  b  B*  ^  A.  S96.f  per  Holroyd^  J.;  yet  the  inquisition  ought 
not  to  haye  been  in  the  common  form,  but,  with  a  view  to  costs  (which,  on  the 
first  count  of  the  declaration,  could  only  be  given  if  the  single  value  of  the  titfaee 
was  less  than  20  nobles,)  ought  expressly  to  have  ascertained  the  single  value 
of  those  tithes.  On  this  ground,  therefore,  the  particular  amendment  prayed 
cannot  be  allowed,  since  the  court  cannot  supply  the  finding  of  a  jury:  so  like* 
wise  the  finding  of  nominal  damages,  being  a  ^proceeding  before  the  r*|AA 
sheriflf  on  oath,  the  omission  of  them  is  not  a  mere  misprison  of  the  ^ 
derk,  which  the  court  can  rectify.  The  court  has  not  jurisdiction  to  insert  any 
thing  tliat  ought  to  be  the  fiiidtng  of  a  jury.  Ward  v.  Sneli^  1  H.  B,  10, 
which  was  an  action  for  a  penalty,  is  distinguishable  from  the  present  case* 
which  is  an  action  for  treble  damages.  For  the  detention  of  a  penalty,  the 
plaintiff  is  entitled  to  damages  at  common  law,  (Cro,  Car,  590.)  and  those 
damages  include  costs;  but  where  a  statute,  since  the  statute  of  Olocester^  in  a 
new  case,  gives  damages,  the  plaintiff  shall  not  recover  costs.  PVfoid^*  case, 
10  Rep.  116.  If,  however,  the  court  should  think  the  plaintiflf  entitled  to  his 
costs,  at  all  events,  he  cannot  recover  them  on  the  first  count  of  the  declaration, 
for  the  statute  8  d&  9  fF.  3.  c.  11.  s.  3.  only  gives  costs  in  actions  for  tithes, 
after  plea  pleaded,  or  demurrer  joined,  where  the  single  value  found  by  the 
jury  does  not  exceed  the  sum  of  twenty  nobles. 

JyOyley^  Serjt.,  in  support  of  his  rule.  An  enquiry  in  the  common  way 
was  necessary  and  proper  in  this  case.  Whether  or  no  an  enquiry  shall  issue 
does  not  depend  on  the  form,  but  on  the  subject  matter  of  the  action;  and  it 
ought  always  to  issue,  when*  the  precise  amount  of  what  is  due  cannot  be 
collected  fi^m  the  declaration:  the  only  object  of  issuing  such  a  writ  is  to 
inform  the  conscience  of  the  court;  which,  with  the  plaintififs  assent,  may 
assess  damages  without  an  enquiry.  Hoidipp  v.  Otway^  2  Sound.  10<l» 
Blackmore  v.  Flemyng^  7  T.  B.  446.  Fear  book,  11  jK  7.  5.  6.  Then,  with 
respect  to  costs,  all  the  authorities  concur  in  stating  that  it  is  the  business  of  the 
court  to  assess  them,  and  not  of  the  juiy.  Bae.  Mr.  Costs,  A.  K.  2  Sound, 
257.  The  single  value  of  the  tithes  is  sufficiently  found,  because  the  treble 
value  could  *never  have  been  ascertained  unless  the  single  had  been  first  r«|(w 
determined.  The  plaintifi*  is  entitled  to  his  costs  on  the  first  count  of  ^ 
the  declaration,  because  in  a  remedial  statute  like  the  8  d&  9  ff^  3.,  the  coart 
will  look  to  the  general  intention  of  the  framers,  and  will  not  be  tied  down 
by  the  strict  words  of  the  statute.  In  Ward  v.  iShe//,  Lord  Loughborough 
says,  **the  statute  of  Oloeester  is  a  remedial  act,  and  ought  to  receive  a 
favorable  interpretation." 

If  the  legislature  intended  the  defendant  to  pay  cosIb  where  he  had  a  defence 
in  fact  or  in  law,  a  fortiori  they  would  make  him  pay  where  he  withheld  his 
tithes  without  any  pretence  at  all.  The  plaintiff  is  bound  to  pay  on  discon- 
tinuing ;  and  it  could  scarcely  have  been  designed  that  the  defendant  should 
stand  m  a  better  condition  than  the  plaintiff.  A  construction  so  nannow  as  that 
contended  for,  would  be  prejudicial  to  defendants  themselves ;  for  there  are  no 
express  wtotds  which  give  them  costs  in  case  of  suooeediag  on  demufrer 
joined. 

Dallas,  C.  J.  It  was  clearly  at  the  option  of  the  plaintiff  to  iseue  a  writ  of 
enquiry;  and  there  can  be  ae  doubt  that  the  jury,  on  finding  the  trebk,  have 
also  found  the  single,  value  of  the  tithes.  As  little  doubt  can  there  be,  sof^we 
ing  the  plaintiff  entitled  to  costs ;  that  if  the  jury  omit  the  formal  finding,  which 
entitles  the  plaintiff  to  demand  them,  the  court  may  order  the  leqoisite  entiy 
to  be  made  on  the  poetea.  The  case,  therefore,  is  reduced  to  the  consideralion 
of  what  ought  to  be  the  construction  of  the  statute  S  A  9  fF.  3.  e.  II.  Now, 
what  has  the  statute  said!  for  if  its  language  be  clear^  it  is  immaterial  what  the 
reason  of  the  thing  may  be  except  with  a  view  to  legislative  correelioB.  Tht 
statute  says,  •^the  plaintiff  obtaining  judgnent  or  any  award  of  executieii  after 
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plea  pleaded  or  demurrer  joined,  shall  likewise  recover  his  costs  of  suit:"  and 
*18&1  ^^°  ^^^  having  'passed  expressly  to  enable  the  party  to  recover  costs  in 
J  cases  where  he  would  not  otherwise  have  been  entitled  to  them,  does  it 
enable  him  to  claim  them,  except  aAer  plea  pleaded,  or  demnner  joined  ?  It 
has  been  observed,  and  perhaps,  justly,  that  if  it  be  thought  proper  for  the 
plaintiff  to  recover  costs  where  the  defendant  has  in  feet,  or  in  law,  grounds  for 
resistance,  there  is  the  stronger  reason  for  making  the  defendant  pay,  when  he 
admits  himself  to  be  clearly  in  the  wrong;  and  this  aigument  might  have  weight, 
if  there  were  any  ambiguity  in  the  woids  of  the  statute;  but  S  the  words  of 
the  statute  are  express  and  clear,  such  reasoning  must  not  prevail:  however^  it 
might  be  urged  on  the  other  hand,  that  the  defendant  who  resists  without 
sufficient  reason,  occasions  considerable  expence  to  the  plaintiff,  while  the 
defendant  who  suffers  judgment  by  default,  spares  him  a  great  deal  of  vexation 
and  delay.  But»  whether  under  the  statute  the  plaintiff  is  entitled  to  his  costs 
on  the  first  count  of  the  dedaration,  we  do  not  now  decide:  it  will  answer  his 
purpose  sufficiently,  if  we  permit  him  to  make  the  amendment  prayed,  and  to 
tax  costs  de  incranento  on  the  two  last  eounto  of  the  declaration. 

Park,  J.  I  concur  with  my  Lord  Chief  Justice  on  the  three  first  points. 
The  main  question  is,  whether  the  plaintiff  is  entided,  on  his  first  count,  to  costs, 
under  the  statute  of  W.  3. ;  and  though  I  do  not  decide  tlie  point,  I  think  he  is 
not  entitled,  under  the  circumstancea  ef  this  case.  As  the  old  law  stood,  the 
plaintiff  could  not  in  any  case  recover  his  costs,  in  an  action  for  the  treble  value 
of  tithes :  the  legislature  then  conferred  the  right  afler  plea  pleaded,  or  demurrer 
joined,  where  the  treble  value  does  not  amount  to  twenty  nobles.  Can  I  sup- 
pose the  legislature  did  not  understand  the  difference  between  a  judgment  by 
delault»and  a  judgment  after  verdict,  or  that  this  difference  escaped  their  notice  ? 
*IM1  ^^  *^^Z  ™^^^'  ^^^  ^^^  defendant  should  pay  costs  in  all  cases  where  the 
•^  plaintiff  succeeds,  quod  voluenmtt  non  mxerunt. 

BuBBOUOH,  J.  I  should  have  thought  the  legislature  might  have  supposed 
that  costs  followed  as  a  matter  of  course,  upon  every  judgment  by  default.  Upon 
the  other  points  in  this  case,  I  have  no  doubt;  the  rule,  therefore,  must  be  abso- 
lute, for  the  plaintiff  to  make  the  amendment  proposed,  and  to  tax  costs  de 
tnerenurUa^  upon  the  two  last  counts  of  the  declaration. 


NUN  V.  TAYLOR. 

The  defendsnt  cannot  cbapge  the  venae,  after  an  order  for  tine  to  plead,  on  the  terms  of  taking 

abort  notice  of  trial  for  odjonnied  X^ndvn  aittiaga,  after  term. 

Tin  deftndant  had  obtained  a  j«dge*8  order  for  time  to  pLead,  and  was  under 
terma  to  take  lAiOTt  notice  of  trial  for  the  London  adjooxiked  sittings^  after  thia 


Pellj  Serjt,had  obtained  a  mle  nm,  to  change  the  vemie  from  Lotidon  to  the 
city  and  county  of  jEopefer,  relying  en  the  eireusiatanee  that  the  defendant  was 
to  try  at  the  adjouxned  siktiiigB,  and  not  at  a  aittinga  in  leim,  in  which  case  he 
admitted  the  nue  oonkt  not  ho  made  abscrfote,  as  a  trial  wodd  be  loet;  and  he 
cited  Feiyi  t.  BtrkUv^  Cowp*  510.,  to  ahow,  that  where  a  trial  wonM  not  be 
lost,  the  venue  might  be  changed,  under  circumstances  such  as  the  present 

But  the  Secondary  reported  ^at  the  practice  was  otherwise,  and  the  couit 
dischaxiFed  the  rule. 

Pea^a^t.,  showed  chum. 


464  BoDiNGTON  V.  Harris.  H.  T.  1833.         [[187 

CHRISTIE  V.  WALKER  et  aL  (;*187 

Where  the  pliintiff  signed  judsment,  n  for  wut  of  a  plea,  becauae  the  rule  to  plead  aaveral 
matters  was  erroneoualv  eniitled  C.  ▼.  W.,  instead  of  C,  ▼.  W,  and  another,  the  court  aet 
the  judgment  aside  without  costs,  affidavit  being  made  that  the  pleaa  were  tme,  and  that 
defendant  bad  a  good  delenee. 

Tbs  rule  to  plead  several  matters  in  this  cause,  being  erroneously  entifled 
ChrUiit  T.  ffofter,  instead  of  ChrUtit  t.  Walker  and  another,  the  plaintiff 
signed  judgment,  as  for  want  of  a  plea. 

Hulweki  SerjL,upon  an  affidavit  that  the  pleas  were  not  sham  pleas,  and  that 
the  defendant  had  a  good  defence  to  the  action,  obtained  a  rule  nm  to  set  the 
judgment  aside. 

LawiSf  SerjL,  showed  cause  against  the  rule,  and  contended,  that  the  judg- 
ment being  strictly  regular,  the  defendant  ought  not  to  be  permitted  to  set  it 
aside,  at  all  events  not  without  paying  costs. 

But  the  court  set  it  aside  without  costs,  saying,  that  such  practice  ought  not  to 
be  enoooraged. 

Role  absolute. 


BODINGTON  v.  HARRIS. 

Where  an  action  for  a  nnisaaoe  waa  defended  by  the  defendant^  landlord,  and  the  defendant 
being  told  he  need  not  attend  the  trial,  the  attorney  employed  hy  the  landlord  entered  into  a 
consent  rule  to  abate  the  nuisance,  without  the  consent,  and  against  the  directions  of  (he  de* 
fendant ;  the  court,  upon  strong  affidavits  to  show  thai  the  grievance  complained  of  was  no 
nuisance,  aet  aaide  an  attachment  which  had  issued  on  the  consent  rule,  and  granted  a  new 
trial. 

This  was  an  action  for  a  nuisance  occasioned  by  the  working  a  forge  hammer 
in  the  outskirts  of  Birmingham,  and  in  an  unfinished  and  unfrequented  street. 
*The  action  was  defended  by  the  landlord  of  the  defendant,  who  had  let  r«|ag 
the  premises,  with  the  forge,  which  had  been  worked  there  for  some  ^ 
years.  The  attorney  employed  by  the  landlord,  told  the  defendant  he  need  not 
attend  the  trial ;  and  when  the  trial  came  on,  at  the  last  Warmck  assizes,  with- 
out the  consent,  and  against  the  express  directions  of  the  defendant,  entered  into 
a  consent  rule  to  abate  tlie  nuisance.  The  landlord  being  also  dissatisfied,  dis- 
missed the  attorney,  but  refused  to  proceed  further  in  the  business,  and  told 
the  defendant  he  must  thenceforward  employ  an  attorney  in  his  own  behalf. 
An  attachment  having  issued  on  the  consent  rule  entered  into  at  the  trial, 

Vaughan^  Serjt.,  upon  affidavit  stating  the  foregoing  circumstances,  and 
alleging  that  the  working  of  the  forge  was  no  nuisance  in  a  place  such  as  that 
described,  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why  this  attach- 
ment should  not  be  set  aside,  and  a  new  trial  had. 

HuUoek,  Serjt,  showed  cause  against  the  rule. 

But  the  court  thought  there  ought  to  be  a  new  trial,  under  all  the  circum* 
stances,  which  they  said  were  so  special  that  their  decision  could  form  no  pre- 
cedent, except  a  case  should  arise  precisely  similar  in  all  its  points. 

Rule  absolute. 
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*1893  •HOLDING  v.  IMPEY  et  il. 

A  eommianon  of  bsnkrnpt  was  nied  out  tgaintt  the  ptdntiff  in  AprU,  and  •operaeded  the  8d  of 
jMguM,  A  aeeond  oommiiekMi  wee  nied  out  on  ine  7tii  of  Au0usi,  on  the  «une  ect  of  benk< 
rupicy,  under  which  plaintiff  obtained  his  certificate.  Plaintiff  sued  the  defendants,  com  • 
missioners  under  the  first  commission,  for  an  alleged  wrongful  imprisonment ;  ihey  entered 
op  judgment  of  nonsuit  agninst  him  in  Juiy,  and  afterwards  charged  him  in  execution  for 
eoete:  Held,  that  the  defendants  might  have  proved  their  debt  under  the  second  commission, 
and  thai  plaintiff  waa  entitled  to  be  oisehargea  from  it  nnder  his  certificate. 

On  the  2l8t  wf/mVt  1821,  the  plainlifif  having  committed  an  act  of  bankruptcy 
by  lying  two  months  in  prison,  a  commission  of  bankruptcy  was  sued  out 
affainst  him,  which  was  superseded  on  the  2d  of  Augxtst  ensuing.  On  the  7th 
of  AugUMi^  another  commission  was  sued  out  on  the  same  act  of  bankruptcy, 
nnder  which  the  plaintiff  obtained  his  certificate. 

The  plaintiff  having  been  nonsuited  in  an  action  against  the  defendants,  who 
were  commissioners  of  bankrupt,  for  an  alleged  wrongful  imprisonment  under 
the  first  commission ;  they  entered  up  judgment  against  him  for  costs  in  «/u/y, 
1821,  and  in  January^  1822,  charged  him  in  execution  upon  this  judgment 

Pdl^  Serjt.,  obtained  a  rule  calling  on  the  defendants  to  show  cause  why  the 
plaintiff  should  not  be  dischaiged  oat  of  custody*  as  having  obtained  his  certifi- 
cate under  the  commission. 

VaughaOf  Serjt.,  showed  cause  against  the  rule.  The  plaintiff  can  only  be 
dischaiged  as  to  debts  provable  under  the  commission.  The  defendants  could 
not  have  proved  this  debt  under  the  commission  of  the  7th  o£  August.  The 
46  G.  8.  c.  136,  enables  persons  with  whom  the  bankrupt  shall  have  eaniraeied 
any  debt  before  the  suing  out  of  the  commission,  (which,  if  contracted  before 
any  act  of  bankruptcy,  would  have  been  provable  under  such  commission,)  to 
*1001  P*^^^  ^^^  debts  under  the  'commission,  provided  they  have  no  notice 
^  of  any  prior  act  of  bankruptcy.  Now,  as  this  debt  accrued  involun- 
tarily upon  a  judgment  against  the  plaintiff,  he  cannot  be  said  to  have  contracted 
it:  it  never  was  the  subject  of  a  contract;  and  at  all  events  the  defendant  being 
the  commissioners  under  the  first  commission,  had  notice  of  an  act  of  bank- 
rapt^  prior  to  the  accruing  of  their  debt. 

But  the  court  thought  the  debt  clearly  provable  under  the  commission  of  the 
7th  of  AugUMt^  and  made  the  rule 

Abecdute. 


CARROLL  V.  Sir  GEORGE  GOOLD. 

An  aniniit^  being  in  arrear,  and  the  rents  of  sn  estate  on  which  it  was  secured  being  unpaid, 
the  reoeiter  of  the  rents,  who  had  ne|[ociated  the  annuity  between  the  grantor  and  grantee, 
baring  advanced  a  sum  to  the  grantee  in  anikn^tion  of  the  coming  rents,  and  having  received 
from  (he  grantee  on  thia  advance  the  commission  which  he  usually  received  on  annuity  pay* 
ioentii,ibe  court  set  sside  an  execution,  which  (the  rents  proving  insufficient,)  the  grantee  afier- 
wards  issued  for  this  sun  against  the  grantor. 

Bt  an  indenture  of  ^ve  parts,  bearing  date  July^  16,  1811,  between  the  de- 
fendant, of  the  first  part;  plaintiff,  of  the  second;  certain  other  persons  named 
in  the  schedule,  of  the  third;  Edward  Howard^  of  the  fourth;  and  Jamn 
GtMs,  of  the  fifth; 

The  defendant  in  consideration  of  2450/.,  granted  to  the  plaintiff  an  antiuity 
of  850/.,  secured  upon  defendant's  estates  in  IrtUtmU  which  were  thereby 
demised  to  Howard  for  a  term  of  years,  and  Otbhi  was  appointed  receiver  of 
Ihe  rents  in  case  the  annuity  should  be  a  certain  time  in  airear.    As  a  further 
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•ecurity,  judgment  was  also  entered  up  against  the  defendant  upon  a  wamot 
of  attorney.  Ia  1818,  the  annuity  being  graally  *ia  arrear,  Howard^  r*I9l 
by  an  agent  in  Dublin^  entered  into  the  receipt  of  the  rents,  and  applied  ^ 
them  from  time  to  time  in  disohaige  of  the  annuity.  The  plaintiff,  in  L88(H 
becoming  very  urgent  for  payment  of  arrears  then  due,  /Ibtsorv^and  Qibbt 
agreed  to  advance  him  525/.,  in  anticipation  of  the  then  expected  payments  of 
the  arrears;  and  they  transmitted  him  an  account,  in  which,  after  deducting  two 
and  a  half  per  eeni.  commission  for  payment  by  them  as  agents  of  the  pfamitiff, 
and  some  other  charges,  there  appeared  to  be  due  to  the  plaiiiliff  9081.  ITt., 
and  the  lowing  letter  accompanied  the  account: 

••My  dear  Sir, 

••Above  I  have  the  pleasure  to  send  your  account,  for  the 
balance  of  which,  though  not  vet  received  by  me,  I  will  Iionor  your  draft 
at  sixty  days  sight,  as  before  that  time  I  shall  be  in  full  possession  I  little 
doubt;  at  any  rate*  draw  your  draft  at  sixty  days  sight,  and  it  shall  meet  with 
due  honor. 


The  eommission  of  two  and  a  half  per  eeni,  Howmtd  and  CHbbe  ehaiged  to 
annuitants  upon  all  payments  made  by  them.  The  plaintiff^s  bill  ibr  805/.  17#., 
was  accepted  and  paid  by  Haward  and  CHbhe^  who  afterwards  ddivered  an 
account  to  the  defendant,  in  which  they  made  htm  debtor  on  aoeount  of  the 
plaintiff's  annuity  to  the  extent  of  1925/.,  which  included  the  money  so 
advanced  by  them.  Howard  and  Gt&6«,  in  an  affidavit  said  they  did  not  con- 
sider themselves  defendant's  agents,  and  that  another  attorney  acted  always  on 
his  behalf. 

In  November  last  the  defendant  was  taken  in  execution  at  the  suit  and  under 
^e  direction  of  the  plaintiff,  without  the  knowledge  of  Howard  and  Gi66«,  for 
1848/.  lis.  8(/.,  of  which  sum  the  defendant  assened  680/.  3s*  8i/.,  had  been 
paid  by  Howard  and  Cfibbe  in  ^advance  as  aforesaid,  leaving  a  balance  r«|go 
of  1168/.  8t.  due.  The  defendant  xeceived  notice  from  the  assignees  ^  ^ 
of  Howard  and  Gibbe^  who  had  become  bankrupts,  not  to  pay  this  (KNtf.  3f.  9d. 
to  the  plainttflU  ••becanse  the  bankrupts  had  paid  it  in  advance  on  the  credit  or 
security  of  the  said  annuity,  and  the  assignees  wove  entitled  to  leoovar  it  ont 
of  the  aitears,**  and  they  ordered  him  not  to  pay  any  part  of  the  680/.  3s.  8cf.  to 
any  person  but  the  assignees. 

The  defendant  or  his  estate  had  never  paid  any  part  of  the  1848/.  1  Is.  8J. 

LetUf  Serjt.,  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why 
the  writ  of.  execution  should  not  be  set  aside  upon  payment  of  the  balance  due 
to  plaintiff,  with  the  costs,  fees,  &c.  upon  such  balance  only. 

Vaugkan  and  Taddv^  Seijts.,  opposed  the  rale  on  behalf  of  the  plaintiff; 
and  HuUock^  Serjt.,  on  behalf  of  the  assignees  of  Howard  and  Gibbe.  Nearly 
the  same  arguments  were  used  on  both  sides,  as  in  the  former  case,  but  it  was 
urged  that  this  was  a  stronger  case  in  favor  of  the  plaintiff,  inasmuch  as  the 
defendant  bemg  principal,  the  considerations  on  which  the  court  acted  in  hror 
of  sureties  did  not  arise,  and  it  appeared  clearly  from  Gibbs^e  letter,  Uiat  the 
money  paid  by  him  was  an  advance  or  loan  to  the  plaintiff,  and  not  a  payment 
on  account  of  the  annui^.  For  the  plaintiff  it  was  also  urged,  that  money  paid 
on  the  credit  of  a  fond  which  fails,  is  paid  without  consideration ;  that  the 
assignees  of  Howard  and  Gibbe  might  sue  the  plaintiff  for  what  he  had  received 
in  advance,  and  that,  therefore,  he  was  without  remedy  if  the  present  execotioii 
should  be  set  aside. 

*DiXLAe»  C.  J.     If  I  titought  the  opinion  I  so  lately  delivered,  was  r^i^. 
wrong,  I  should  be  ready  to  say  so;  but  I  adhere  to  that  opinion;  and  ^ 
with  respect  to  the  substantial  aiguments  applicable  to  it,  I  do  not  think  thK 
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«ate  dtSers  horn  die  preceding.  It  is  true  this  is  not  the  case  of  a  surety,  and 
between  the  case  of  a  surety  and  the  case  of  a  principal  Ui^re  may  be  many 
essential  distinctions.  A  surety  is  favored  in  equity  and  in  law,  though,  per- 
haps, when  he  enters  into  a  contract  with  his  eyes  open,  there  is  no  very  good 
ground  for  the  favor  shown  him ;  the  distinction,  however,  has  been  repeatedly 
recognised.  But  that  distinction  makes  no  difference  here,  nor  does  Uie  letter 
from  James  Oibbt;  that  letter  indeed  rather  makes  against  the  plaintiff  than 
otherwise;  for  the  conunission  of  two  and  a  half  oer  een/.,  which  it  states  to 
have  been  charged,  shows  that  the  advance  must  nave  been  made  on  account 
of  the  annuity:  it  was  clearly  a  voluntary  advance  made  by  Howard  and  CNft&t 
on  account  of  the  annuity,  for  the  benefit  of  this  commission  of  two  and  a  half 
per  cent.  But  if  they  have  so  made  the  advance  to  Carroll  for  the  sake  of  this 
benefit,  is  Carroll  entided  to  put  in  force  his  security  for  the  money  already 
j>aid,  or  can  Howard  and  GwbM  put  it  in  force  witiiout  his  consent  7  I  see 
nothing  in  the  present  case  to  distinguish  it  in  effect  from  the  preceding,  and 
think  ue  rule  must,  therefore  be  made  absolute. 

Park,  J.  This  is  a  stronger  case  for  our  interference  on  behalf  of  the 
defendant  than  the  other,  because  here  the  execution  was  issued  on  the  authority 
of  the  plaintiff,  for  a  sum  which  he  admits  he  has  received.  Supposing  How* 
crd  and  Qibbw  had  paid  Carroll  the  whole  of  his  annuity,  could  it  be  pretended 
chat  Cairo//  might  have  issued  execution  for  the  whole  that  he  had  so  received! 
9ig  .-t  Howard  and  Glbbs  are  in  the  situation  of  ^persons  who  have  made  a 
^  voluntary  payment;  that  payment  they  cannot  rescind;  but  they  are 
receivers  of  the  oefendant's  rents,  and  out  of  those  rents  tliey  must  seek  to 
reimburee  themselves.  It  is  dear  that  we  have  jurisdiction  over  our  own  pro- 
cess, which  in  tliis  instance  has  been  improperly  applied. 

BiJRio«M>H,  J.  The  money  was  paid  and  received  as  on  account  of  the 
annuity;  the  receipts  that  were  ffiven  have  not  been  produced ;  if  they  had  been 
produced,  I  am  satisfied  it  would  have  appeared  on  the  face  of  those  receipts, 
that  the  payments  were  made  on  account  of  the  annuity,  which  Indeed  suffi* 
cienUy  appears  without  the  production  of  them.  The  plaintiff  has  the  assurance 
then,  to  issue  process  for  money  which  he  has  received,  and  which  he  has 
never  been  called  on  to  refund.  This  is  a  great  abuse  of  the  process  of  the 
eonrt:  we  have  a  right  to  interfere,  and  the  rale  must  be  made 

Abidnte. 
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MEMORANDUJtf, 

In  the  coarse  of  the  last  vacatioii,  Sir  Otorge  Wood  resined  dbe  ofiee  of  one 
oi  the  Barons  of  the  Court  of  Exohequert  and  was  suoeeeSed  by  JaJbififKpfll^ 
Esq.,  Serjeant  at  law* 
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•STEAD  e.  LIDDARD. 


ii.,  by  a  letter  in  wUeh  tlie  eoneidention  of  the  tnnsaction  sufficiently  appeared,  entered  int« 
an  agreement  with  B.,  and  B.  became  party  to  the  enngeroent  by  wriun^  a  ftw  Unee  at  xhm 
bottom  of  a  copy  of  il.'s  letter.  C.  became  guarantee  Tor  B.  to  A,  by  an  indoraement  on  the 
back  of  this  copy  of  A*%  letter,  in  which  indorsement  reference  was  made  to  the  terms  of  the 
•greepMiH  en  the  other  side :  Held,  in  an  action  on  the  guarantee,  the  only  one  stamp  was 
required  on  this  ^per,  and  that  the  reference  in  the  indorsement  to  the  terraa  of  the  agree* 
mem  was  a  sufficient  memorandum  of  the  consideration  for  the  guarantee  within  the  statats 
of  frauds. 

This  was  an  action  on  a  guarantee,  which,  at  the  trial  before  DaBa$^  C.  J.^ 
London  sittiiMs  after  last  miary  term,  was  made  out  as  follows : 

The  defen£nt*s  son,  LtwU  Jlgtusiz  Liddard^  was  residing  at  Droniheimf 
when  the  plaintiff  arrived  there  with  part  of  a  cam>  of  stock  fish,  on  board  a 
vessel  eaUed  the  limey*  Defendant's  son  pnrchased  on  aooonnt  of  the  plaintiff, 
a  ^idantiQr  of  stock  fish  and  oiU  which  were  paid  for  by  the  plaintiflv  in  biUi 


tittdhmbsn,  J,,  was  absent  darhig  this  tsm,  being  aflfieted  with  ill  hsakh. 
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drawn  by  the  platntiflr,  and  accepted  by  the  defendant's  son.  Defendant!*  son 
was  engaged  by  the  piaintifT  to  dispose  of  the  fish  and  oil,  and  for  so  domg* 
was  to  be  interested  in  one-thiid  as  a  compensation  for  his  trouble.  This 
agreement  was  completed  by  the  plaintiff's  writing  to  the  defendant's  son  the 
fdlowing  letter : 

•«  I9«  BuBh  Lane^ 
29th  Dec.,  1819. 

«•  Dear  Sir, 
^  Haviiu;  paid  chief  part*  and  come  nnder  aeeeptanee  for  tbe  remainder  of 
the  cost  of  the  caigo  of  fish  per  JFtmcy,  and  200  barrels  of  oil  to  Anuierdam 
and  AUona,  with  &e  freight  and  premium  insurance  per  Faney  also  paid  by 
me,  I  haye  drawn  on  you  of  this  date: 

Attwosnonthsdateibr  .  .  •  •  1000 

—  three  months  dale  for         -  -  •  «      '        1000 

2600 

^which  you  will  please  accept,  and  Which  I  plei%ed  myself  for;  tfie  rmfuf 
same  to  be  appropriated  for  the  repayment  to  roe  of  the  abore;  and  you,  ^ 
on  the  other  hand,  are  to  remit  your  father  or  me  the  proceeds  of  the  abe^re 
goods,  and  the  balance  due  by  Jeruaen  on  the  biUs  given  him  at  TrondHjemt 
to  meet  the  payment  of  yoor  aeoeptanees  as  above,  to  be  put  into  the  hands  of 
my  bankers.  Sir  P.  Pole  ii  Co.,  for  the  purposes  mentioned.  The  profit  or 
loss  on  the  cargo  of  fish,  per  /bncy,  and  the  200  barrel*  being  on  accoont  of 
yourself  one-tlurd,  and  me  two-thirds. 

I  am,  dear  ttTf 
^  Tours  cpbedientfy, 

•*/>.  Sleadr 

A  copy  of  the  above  letter  was  made,  and  kept  by  plaintiff;  at  the  fool  of 
which  defendant's  son  wrote  as  under : 

^Above  is^npy^f  a  letter  handed  tome  thiedayby  Mr.  Anuf ,  and  ^giM  to 
its  ^eentenls,  emnrs  eseepled,  having  aooepted  ihe  biUs  in  question,  to  be  Inadei 
to  Sir  P.  Pole  Sl  Co. 

^'LewU  Jlgaetiz  Liddard,  29th  Dee^  1819." 


On  the  back  of  the  copy  of  the  above  letter,  in  possession  of  the  plaintiff, 
written  the  following  guarantee  of  the  defendants 

««20tb  Rbnmry,  HM. 
^Mr.  B.  mead, 
"Sir, 
^  I  hereby  agree  to  pay,  or  to  hand  over  to  you,  or  to  IKr  P.  Polt  A  Co., 
immediately  on  receipt  thereof,  all  such  sums  of  money,  and  bills  of  exchange, 
as  may  come  to  my  hands  from,  or  be  remitted  to  me  by  my  son  LewU  Affoa- 
tiz  Liddard,  agreeably  to  the  foregoing  copy  of  a  letter,  and  agreement  or  nn* 
dertaking;  such  bills  or  moneys  to  be  appropriated  to  the  payment  of  ihe 
acceptances  mentioned  in  the  said  copy  letter.     And  *in  consideration  r»|gQ 
of  your  having  paid  for  the  whole  cost  of  fish  and  oil,  as  therein  stated,  ^ 
and  having  given  to  said  L,  A  Liddard  an  interest  in  snch  shipment,  to  the 
extent  of  one-third,  I  hereby  engage  to  be  responsible  and  aceoontable  to  you, 
for  the  proceeds  that  may  be  procured  by  him  for  the  same,  and  for  the  dne 
application  and  remittance  by  said  L.  A.  Liddard,  in  conformity  with  said  copy 
lettAjr,  of  ail  mcmeys  and  bills  which  he  may  receive,  or  that  may  be  paid  to  ~ 


198]  1  BraoHAH.  471 

MkoTf  mt  aooooot  of  die  said  4sh  and  oil«  tad  ihe  bahaee  of  bilk  giren  -to 


**  I  am*  BWt 

**  Your  moat  obedient  aenrant, 

^mUiam  lAddard:* 

I^Km  tfiia  fieperfWhen  it  was  produced,  there  waa  one  agreement  stamp. 

LtM<,  fietjt^t  movod  for  a  role  to  show  cauae,  why  a  verdict,  which  had  been 
dbnnd  for  the  plaintiflT,  ahoald  not  be  eet  aaide,  and  a  new  trial  granted^  on  die 
ground  that  there  waa  no  stamp  for  the  defendant's  guarantee.  That  guarantee, 
though  ilnrittaii. on  the  same  paper  as  the  copy  of  the  agreement  between  the 

ghiintiflr  and  the  defendant's  son,  was,  in  truth,  a  separate  and  distinct  agreement 
etween  difTerent  parties,  and  ought,  therofore,  to  have  a  separate  stamp.  The 
stamp  act,  55  G.  3.  e.  184.,  had  provided,  that  when  an  agreement  was  made 
up  of  various  letters  passing  between  the  parties,  it  should  be  sufficient  to  stamp 
tODO  of  the  series.  Bat  it  was  impossible,  here,  to  connect  the  guarantee  from 
the  defendant  to  the  plaintiff,  with  the  agreement  between  the  plaintiff  and  the 
'dofepdant'e  son,  for  die  two  transactions  were  entirely  distinct  contracts.  Len$ 
eleo  objected,  that  the  only  consideration  stated  on  the  face  of  the  guarantee,  was 
*1091  ^  ^V^^  oreKOoatad  eonaideration,  whieh,  without  the  addition  of  a  pre- 
-J  viooa  reqneat,  was  no  oonsideradon  at  all,  and  then  the  guarantee,  for 
want  of  a  sufficient  consideration  appearing  on  the  face  of  it,  was  void.  Wcdn 
.T.  PFarlterM,  5  £09^  10.,  Saunders  v.  fVaktfidd,  AB.^^Jl.  595.,  JetfJam  v. 
EemoUU,  ZS.^  B.,  14. 

But  the  court  thought  that  the  whole  formed  one  transaction;  that  one 
etamp,  therefore,  was  sufficient;  and  that  reference  being  made,  in  the  guaran- 
tee, to  the  copy  of  the  plaintiff's  letter  on  the  same  paper,  and  forming  part  of 
.the  same  transaction,  there  was  a  sufficient  .memorandum  of  the  consioeration 
within  .the  statute  of  frauds.    They,  therefore,  refused  the  rule,  and  Lem 

Took  nothiqg. 


OUBfTOBS)  V.  BURTON. 

Wh«ffe  the  wife  strved  in  her  hittband'a  shop,  and  carried  on  the  bueineM  of  it  in  bis  abeeooe  s 
Held,  that  adraiaaions  made  bjr  her,  on  application  to  pay  for  gooda  before  delivered  at  ^ 
ahop,  were  receivable  in  evidence  againat  oar  hosbaod. 

In  tbia  cause,  which  wais  tried  before  the  I^iord  Chief  Baron,  at  the  last  Zf^ftf- 
fordshirt  assizes ;  die  plaintiff,  in  order  to  substantiate  a  demand  for  goods  sold 
and  delivered  at  the  defendant's  shop,  proved  an  admission  made  by  the  defend- 
ant's wife,  who  served  in  his  shop,  and  carried  on  the  business  pf  it  in  his  ab- 
sence. The  witness  applied  to  ner  for  28/.  ld«. ;  and  the  admission  consisted 
jD  btf  saying,  ahe  would  pay  it,  if  the  plaintiff  would  allow  10/.,  which  ebe 
ehumed,  and  give  a  receipt  in  full. 

It  was  olgeoted,  that  the  circumstance  of  the  wife's  aeeving  in  the  shop,  was 
mftkffx  A^t  evidence  of  such  a  general  *agency  as  would  authorize  her  thus  to 
-J  setde  an  account,  or  the  court  to  receive  evidence  of  such  a  transaction, 
which  was  altogether  separate  and  distinct  from  her  service  in  the  shop. 

The  evidence  having  been  received,  and  a  verdict  found  for  the  plaintiff, 

Toddy ^  Serjt.,now  moved  for  a  new  trial,  on  tlie  above  objection  to  the  wife's 
evidence :  he  contended,  that  admissions  by  her  in  the  character  of  agent,  must 
be  confined  to  the  transactions  in  which  she  was  immediately  employed;  that 
she  had  no  authority  to  setde  an  account,  except  as  part  of  the  res  geatm  upon 
the  ddivery  of  goods  in  the  shop ;  and  that  evidence  of  admissions  made  upon  a 
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separate  application  for  payment,  ooght  to  have  been  ezduded.  In  Bmmermn 
V.  Blanden,  1  £sp,  N.  P.  C.  142.,  and  in  1  Sir.  587.  Jinan.,  the  wife  wu 
acting  within  the  scope  of  her  authority,  and  what  she  said  constituted  a  part  of 
the  authorised  transactions.  But  a  principal  is  not  bound  by  the  representa- 
tions  of  the  agent,  made  at  a  different  time,  Peto  t.  Hague,  5  Esp,  N,  P 
C.  134. 

But  the  court  thought  there  was  evidence  from  which  it  might  be  prasomed 
the  wife  was  acting  within  the  scope  of  her  authority,  when  she  offered  to  set* 
tie  a  demand  for  goods  delivered  at  a  shop  in  which  she  served,  and  the  busi- 
ness of  which  she  was  in  the  habit  of  condneting;  and  they 

Refused  the  rale* 


•LANCHESTER  v.  TRICKER.  [•SOI 

Twenty  parisbioneri  joined  al  a  vattry  in  aigning  an  order  anthorismg  two  chnreh*waidana  to 
pot  a  new  roof  on  tne  pariah  tower ;  the  two  church- wardeoa  concurred  hi  firing  orden  fcr 
that  purpose,  and  one  of  them,  the  plaintiff,  p.iid  the  ariifioers ;  a  rate  for  reimbaraing  them 
having  been  quaabed,  the  plaintiff  oued  the  other  church-warden  ibr  a  moiety  of  the  nMsay  aa 

Eid :  Held,  on  motion  fur  a  new  trial,  that  the  defendant  oould  not  anaiBt  on  the  joinder  with 
m  of  the  twenty  parishionera  who  had  aigned  the  vestry  order. 

At  the  trial  of  this  cause  before  Crarrow,  B.,  at  the  last  SuffbUc  assizes,  it 
Appeared  that  the  plaintiff  and  defendant  were,  in  the  year  1811,  churchwardens 
of  Bury,  That,  on  the  8th  of  July  in  that  year  at  a  vestry  meeting  a  resolu- 
tion was  signed  by  the  plaintiff  and  defendant  and  twenty  other  parishioners, 
that  the  church  waraens  should  be  authorized  to  put  a  new  roof  on  the  church 
tower  belonging  to  the  parish.  Orders  were  accordingly  given  by  the  plaintiff 
and  defendant  to  various  artificers  for  this  purpose,  ana  the  work  was  duly  per- 
formed, and  paid  for  by  the  plaintiflT. 

In  1812,  at  a  vestry  meeting,  a  rate  was  made  to  reimburse  the  church- 
wardens for  the  sums  they  had  expended  in  the  repairs  of  the  church  tower. 
Such  rate  being  quashed  as  illegal.  Rex  v.  Chapuwarden9  of  Bradfard,  13 
EoMt,  556,  the  plaintiff  sued  the  defendant  for  the  moiety  of  the  sums  paid  by 
the  plaintiff;  when  the  dMendsnt  pleaded  in  n^ntement,  that  the  promises  in 
the  declaration  mentioned  were  made  bv  him  jointly  with  others,  naming 
the  twenty  parishioners  who  had  signed  the  order  for  the  lepws  of  the 
tower. 

A  verdict  having  been  found  for  the  plaintiir, 

/Vere,  Seijt.,  now  moved  to  set  aside  this  verdict,  and  enter  a  verdict  for  the 
defendant  or  to  have  a  new  trial,  on  the  ground  that  those  parishioners  who  had 
signed  me  vestiy  resolution  jointly  with  the  defendant,  roust  be  bound  by  their 
own  eignature,  and  equally  liable  with  *him,  through  a  retrospective  rate  rgoAo 
could  nr.  be  levied  on  the  other  parishioners^  ^ 

Tlie  t<^fi  thought,  that  in  signing  the  resolution,  they  acted  only  as  vestry- 
men without  any  intention  of  becoming  separately  liable ;  that  there  eould  be  no 
more  reason  for  joining  them  in  the  action  than  all  the  rest  of  the  parishionera: 
But  that  the  defendant  having  concurred  with  the  plaintifr  in  giving  the 
orders  to  the  artificers,  was  liwle  to  the  plaintiff  for  a  moiety  of  what  he  had 
pttd. 

Kde  reiiised. 
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SNAPE  and  Wife  v.  DOBBS. 


Wher*,  uider  an  aet  of  parltainant,  a  canal  rewnroir  was  made  over  lands  in  which  A.  and  B» 
had  Moaraie  interMU,  and  the  act  provided  *'  that  it  sboald  be  lawful  for  the  owner  or  owaen 
of  the  iandi  on  which  any  such  reservoir  should  be  made  to  let  all  the  water  out  of  such  rsser- 
voir  once  in  seven  years,  for  the  purpose  of  taking  the  tish  therein:"  Held,  that  A.  and  B. 
wars  not  tenants  in  oammon  of  this  septennial  fishery. 

Thbi  was  an  action  of  account:  the  plaintifrs  in  their  declaration  alleging  that 
Coey  and  the  defendant  had  held  together  and  undivided,  as  tenants  in  common, 
nine  acres  of  land  covere<l  with  water,  and  a  fishery,  of  which  the  defendant 
had  the  management  to  take  the  fish,  and  as  bailiff  of  the  plaintiffs,  to  render  m 
reasonable  account  of  what  he  had  received  more  than  his  just  share  thereof; 
and  that  he  never  accounted. 

And  the  question  was,  whether  the  defendant  was  tenant  in  common  with  the 
plaintiffs  of  tliis  fishery: — at  the  trial  before  BonanqueU  Serjt.,  who  sat  for 
mchardson^  J.,  at  the  last  fVorce$ter  assizes,  the  facts  were  as  follow. 
MAo^  *The  plaintiffs  and  defendant  were  separately  possessed  of  two  pieces 
-^  of  laud,  about  four  acres  and  a  half  each,  which  the  proprietors  of  the 
Birmingham  canal  navigation  had  converted  into  a  reservoir  under  the  pro- 
visions of  31  O.  3.  c.  59.  By  the  11th  section  of  that  act  it  is  provided* 
**  That  it  shall  be  lawful  for  the  owner  or  owners  of  the  lands  on  which  any 
•neb  reservoir  shall  be  made,  to  let  all  the  water  out  of  such  reservoir  once  in 
seven  years,  for  the  purpose  of  taking  the  fish  therein ;  the  water  to  be  so  taken 
out  in  the  month  of  November^  and  at  no  other  time." 

Under  this  section  it  was  contended,  that  the  plaintiffs  and  defendant,  though 
severally  interested  in  the  lands  over  which  the  reservoir  had  been  made,  were 
tenants  in  common  of  the  fishery  established  by  the  septennial  exhaustion  of 
the  reservoir;  but,  BoMonqutt  Serjt.,  thought  their  interest  in  the  fishery  was 
several;  that  each  party  was  entitled  to  have  the  fish  leA  on  his  own  land  when 
the  reservoir  was  exhausted;  and  he  accordingly  directed  a  nonsuit. 

Peaken  Serjt.,  now  moved  to  set  aside  this  nonsuit  and  enter  a  verdict  for  the 
plaintiff,  or  to  have  a  new  trial,  on  the  ground,  that  from  the  nature  of  the  case, 
the  plaintiff  and  defendant  must  be  tenants  in  common  of  the  fishery,  because, 
as  the  fish  would  pursue  the  ebbing  water,  and  finally  be  stranded  on  the  land 
of  the  party  who  was  lowest  down  the  stream,  no  fish  would  remain  stationary 
over  the  land  of  either,  and  there  would  be  no  means,  in  case  of  exhausting  the 
reservoir,  of  giving  each  his  fair  share  of  the  profits,  without  supposing  a  tenancy 
in  common  in  all  the  fish ;  the  fish  thus  passing  from  the  watei^  of  one  into  the 
.waiter  of  the  other,  the  parties  must  have  the  same  sort  of  right  as  they  would 

*2041  ^^^^«  ^^  ^^^  '^^^  ^^  ^  ^^^  ^^^  extended  from  the  land  of  one  into  *the 
^  land  of  the  other;  and  in  that  case,  they  would  be  tenants  in  common  of 
the  tree,     ff'aferman  r,  Soper^  1  Ld.  Raym,  737. 

But  the  court  thought  that  each  of  the  parties  had  a  several  right  of  fisherv 
in  the  water  over  his  own  land,  and  that  when  the  reservoir  was  exhausted, 
each  must  take  his  chance  of  the  fish  that  should  be  left  aground  on  his 
owasolL 

Bule  refused. 

iVtffe.  The  act  of  parliaaient  vests  the  fishenr  in  the  owners  of  the  land  on  which  the  reservoir  shaO 
be  made.  The  land  on  which  the  reservoir  in  question  was  made,  was,  in  fact,  purchased  abso- 
lataljr  by  the  canal  proprietors  of  the  plaintiffs  and  the  defendaot,  with  soffioient  for  aconsidenible 
margin  round  the  luuiks ;  so  thst  it  should  seem  the  canal  proprietors  are  entitled  to  the  fisheiy, 
and  not  the  parties  in  this  cause. 
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8HBRWIN  V.  SMITH. 

iB«n  Mtion  to  rteover  the  mmonmt  of  on  opothoetry'o  bill,  the  obMiT  who,  mdir  55  Q,1Lm. 
194,  ptoffos  oofirtifiano^froro  tbo  oooiotjr  of  opothooorioo,  aooa  aoi  oloo  pravo  on  ■ppramjet* 
•ohqiMivod* 

Bt  the  55  G.  8.  c.  194.  t.  14,  it  is  enacted,  that  after  Jiugusi,  let,  1615,  it 
shall  not  be  lawful  for  any  person,  except  persons  then  in  practice,  to  pracdse 
as  an  apothecary,  unless  he  shall  have  been  examined  by  the  Court  of  Examin- 
ers by  the  said  act  constituted,  or  the  major  part  of  them,  and  hare  received  a 
certificate  of  his  beinr  duly  qualified  to  practise  as  such,  from  the  Court  0f 
Examiners.  Prorided,  that  no  person  shall  be  admitted  to  any  such  examins- 
tion  for  a  certificate  to  practise,  unless  he  shall  hare  serred  an  apprentioesbip 
of  not  less  than  five  years  to  an  apothecary,  and  unless  he  shall  produce  tesli- 
moniab  to  the  satisfaction  of  the  Court  of  Examiners,  of  a  sufficient  medical 
education  *and  of  a  good  moral  conduct:  and  that  no  apothecary  shall  r^^M 
be  allowed  to  recover  any  chaiges  claimed  by  him  in  any  court  of  law,  ^ 
unless  such  apothecary  shall  prove  on  the  tnal,  that  he  was  in  practice  as  an 
apothecary  prior  to,  or  on  the  1st  of  AugUMt^  1815,  or  that  he  had  obtained  a 
certificate  to  practise  as  an  apothecary  from  the  Court  of  Examiners  m 
aforesaid. 

The  plaintiff  sought  by  this  action  to  recover  the  amount  of  an  apotheeaiy's 
Irill;  and  at  the  trial  of  the  cause  before  Bayley^  J.,  York  Lent  assises,  IW, 
proved  a  certificate  duly  issued  by  the  Court  of  Examiners  constituted  by-ibe 
55  6.  3.  c.  104,  but  did  not  prove  that  he  had  served  an  apprenticeship,  which 
it  was  objected,  he  ought  to  have  done  under  the  provision  of  the  14th  section 
of  that  act;  the  objection,  however,  was  overruled,  and  a  verdict  was  found  Ibr 
the  plaintiff. 

Petf,  Serjt.,  who  moved  for  a  new  trial,  now  renewed  this  objection  in 
support  of  his  motion. 

But  the  courts  considering  the  langnage  of  the  statute,  **  that  no  person 
ehall  be  admitted  to  any  such  examination  unless  he  shidl  have  served 
an  apprenticeship,*'  thought  the  oertifieata  eonelusive  of  the  apprentieeshq|», 
moA 

Befused  die  nde. 


•CHRISTIE  V.  WALKES  at  sL  [•906 


Whore  the  iffidavSt  to  hold  to  boil  aamod  five  doimdaate,  aepanito  boOablo  proeeoi  was  i«oed 
•gaiut  one,  and  a  baii-piooe  taken,  in  which  be  alone  was  named ;  afiorwarda,  Bervieesbk 
prooeas  was  iaaued  againat  the  oihar  four,  who  were  not  named  in  the  bailable  proceaa ;  the 
decUuration  wu  a^net  alt  the  five ;  the  oourt  permitted  the  plaintiff  to  amend  the  bail  reoog- 
nisanoe  by  inaertiog  the  namea  of  the  Ibnr  defendanle  who  bod  been  fine  omitted. 

Thb  affidavit  to  hold  to  bail  named  all  the  five  defendants ;  and  a  bailaUe 
coj^oB  was  issued  against  Walker  on  the  4th  of  May^  1822,  in  which  writ  the 
four  other  defendants  were  not  named,  (either  in  the  body  of  the  writ  or  the 
ac  eiiam  clause;)  and  on  the  11th  of  J/o^,  1822,  a  serviceable  ai^piat  was 
issued  against  the  four  other  defendants,  in  which  JVatker  was  not  named. 
The  bail-piece  named  Walker  only,  of  the  five  defendants ;  the  declaration  was 
against  all  five. 

The  court  having  in  ARchadmas  term  last  refused  to  enter  an  txaneretuf 
on  the  bail-piece,  which  was  moved  for,  on  the  ground  of  a  variance  between 
the  process  and  the  declaration ;  (see  ante^  68.) 

Botan^uet^  Serjt.,  in  this  term,  obtained  a  rule  niri  to  amend  the  bail  recc^* 
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Bkanoe,  by  inseiting  on  it  the  ntmes  of  the  other  defendantSt  without  whidi 
amendment,  the  plaintiff  in  an  actimi  on  the  reeognizance  might  be  nonsuited 
or  unable  to  sustain  his  action.  Afynn-  v.  Cahw^  1  T\nait.  221,  HaiUday  t. 
fStapairiekf  4  7\nmi,  875,  were  cited  as  authorities  for  such  an  amendment 

Feii^  Seijt,  showed  oause  against  tiie  rale*  The  court  cannot  allow  the 
amendment  required,  because  they  cannot  put  on  record  a  statement  contrary  to 
fact.  At  the  time  when  the  bail-piece  was  taken  with  respect  to  Walker^  the 
action  had  not  commenced  against  the  four  other  defendants;  the  capias 
against  them  not  having  been  sued  out  till  some  days  after  Walker  was  holden 
MQIV9'^  to  *bail.  Watktr  was  arrested  in  a  suit  against  Walker  alone,  and 
J  not  against  all  five.  The  affidavit  to  hold  fralker  to  bail  was  no  com- 
mencement of  the  action  against  the  other  four. 

But  the  eaurtf  consistently'  with  their  former  decisions  in  this  cause,  held 
that  the  amendment  required,  would  not  be  contrary  but  according  to  the  fiict; 
that  the  affidavit  to  hold  to  bail  sufficiently  disdoeed  the  cause  of  action,  and 
the  plaintiff's  intention  to  sue  all  five  defendants ;  that  the  only  object  of  pro- 
-mna  was  to  bring  them  into  eourt;  and  that  he  ought  not  to  suffer  for  suing 
out  two  writs  when  the  practice  of  the  court  required  him  to  do  so. 

Rule  abaokite. 


WHITFIELD  V.  JAMES. 

Vfhtn  an  attorney  ii  eatitled  to  th«  ootts  occasioned  by  the  taxation  of  his  bill,  he  ought  t# 
apply  for  them  at  the  time ;  and  cannot  recover  them  by  motion  after  making  aaatMeqaeni 
asitlaniaDt. 

On  AeSMi  of  JFWrtiOfy  last,  the  defendant  caused  the  faiU  of  his  attorney  lo 
Ae  taxed,  when,  the  bill  amounting  to  96L  lit.  Od!.,  the  prothonotary  took  off 
M*  It.  Bd.i  which  being  lees  than  one-eizth  of  the  whole  amoont,  ihe  attorney 
became  entided,  according  lo  the  praetice  of  the  court,  to  his  costs  occasioned 
dby  the  taxation.  Those  costs  amottoted  to  lOt.  only;  they  were  not  demanded 
Mi  the  time,  ud  the  attorney  settled  a  subsequent  account  with  the  defendant, 
without  applying  for  them.  He  now,  however,  by  Feakef  Seijt,  moved  for  a 
rule  niti  to  have  them  allowed; 

But  the  court  held,  that  if  he  memit  to  ineist  on  having  them,  he  ought  ite 
mMa-}  ^^  piefened  his  claim  at  *the  time,  and  that  having  made  a  subao- 
^  qnent  setdementi  be  could  not  now  be  penmtted  to  open  the  aecoont 
ftrlOt. 

Rokrefiised. 


TOOTH  V.  BODDINGTON. 

JkneDdment  is  solittto  favored  in  a  writ  of  right,  that,  after  an  amendment  hsd  been  made 

under  a  jadge*s  order,  the  ooort  diieharged  the  order. 

BosANQUBT,  Serjt,  on  the  second  day  of  this  term,  obtained  a  rule  nisi  for 
dischaiving  a  judge's  order  made  on  the  21st  of  FAntary  last,  after  plea  pleaded 
and  wnt  of  view  served,  for  the  plaintiff  to  be  at  liberty  to  amend  the  declara- 
tion in  this  cause,  which  was  an  action  on  a  writ  of  right. 

The  amendment  was,  in  a  material  point,  to  enable  Uie  demandant,  instead  of 
demanding  freehold  lands,  to  allege  that  he  was  seised  at  the  will  of  the  lord 


476  Glasier  v.  Eye.  £.  T.  1833.  [308 

Charltoood  t.  Morgan^  1  N.  R.  64,  was  cilady  to  show  that  a  material  amend 
ment  is  not  permissible  in  a  writ  of  right. 

Lawe$^  Serjt,  showed  cause  against  the  rule*  but  it  appearing  that  the  order 
had  been  granted  inadvertently,  the  court  thouffht  the  amendment  such  as  ought 
aot  to  be  permitted  in  a  writ  of  right,  and  made  the  rub 

Absolute. 


•GLASIER  V.  EVE  et  aL  [^09 

Held,  upon  motion  for  a  new  trial,  that  in  an  action  by  A,  against  B,  for  taking;  goods  which  A 
claimed  by  assignment  from  the  sherifT  under  an  execution  at  the  suit  of  A.  against  C.*s 
eflbcts,  A.  must  prove  the  judgment  against  C.  as  well  as  the  writ  of  ezoention,  unless  it  ap 
pears  upon  the  record  or  judge's  report  that  B.  is  the  assignee  of  C. 

The  defendants  as  assignees  of  one  Bowtnar^  a  bankrupt,  had  taken  pos^ 
session  of  property  which  the  plaintiff  claimed  under  a  bill  of  sale  by  the 
sheriflTof  Lincoln  to  him,  upon  two  executions,  which  he  had  issued  previously 
to  the  bankruptcy,  against  the  effects  of  the  bankrupt  These  effect  the  plain- 
tiff* sought  to  recover  in  trover,  but  he  did  not  sue  the  defendants  as  assignees. 
At  the  trial  before  Graham,  B.,  last  Lincoln  Summer  assizes,  the  plaintiff 
proved  warrants  of  attorney,  on  which  judgments  had  been  entered,  the  writs 
of  execution,  and  the  assignment  from  the  sheriff';  but  omitting  to  prove  the 
judgments,  he  was  nonsuited. 

J^ens,  Serjt.,  having  obtained  a  rule  nisi  to  set  aside  this  nonsuit,  and  have  a 
new  trial. 

Vaughan,  Seijt,  now  showed  cause  against  the  nile,  and  contended,  that  as 
the  plaintiff  asserted  a  right  of  property,  he  must  show  a  good  tide  in  omnibus, 
and  that  the  judgment  was  a  constituent  part  of  his  title.  Vaughan  cited 
Martin  t.  Podger,  5  Burr.  2631,  in  which  Lord  MansfiM  held,  that  even 
sheriff's  officers,  when  defendants  in  an  action  for  takmg  goods,  were  bouad  to 
produce  the  judgment  on  which  the  execution  issued. 

Lens,  in  support  of  his  rule,  argued,  that  it  was  sufficient  for  the  plaintiff  lo 
make  out  a  prima  facie  title ;  that  in  Martin  v.  Podger,  Lord  Mansfield  held, 
that  the  writ  alone  would  have  a  sufficient  justification,  as  ^against  the  rfofn 
party  whose  goods  were  seised  under  it,  because  he  must  be  supponed  ^ 
to  be  cognizant  of  the  judgment;  and  that  in  the  present  case,  the  defendants 
being  assignees  of  the  party  against  whom  the  execution  iseoedy  stood  exactly 
in  the  same  situation  as  he  did,  and  to  this  the  court  appeared  to  assent;  but 

Vaughan  here  interposed,  and  asserted,  that  it  did  not  appear  on  the  recofd 
or  on  the  judge's  notes,  that  the  defendants  were  assignees ;  when 

Dallas,  C.  J.,  said,  if  there  was  nothing  on  the  report  from  which  it  could 
be  collected  that  the  defendants  were  assignees,  the  judgment  of  the  court  must 
be  decisive  against  the  plaintiff. 

There  being  some  little  difficulty  as  to  what  the  report  contained ;  but  it 
being  clear,  in  fact,  tliat  the  trial  was  conducted  against  the  defendants  as 
assignees,  the  counsel  on  both  sides  came  to  an  understanding,  at  the  recom- 
mendation of  the  court,  that  the  judgment  of  the  nonsuit  should  8tan<l,  unlesi 
the  plaintiff  would  take  a  new  trial  upon  payment  of  costs. 


210] 


1  Bingham.  477 


UPTON  V.  CURTIS  et  aL 


In  rwfiUmn  by  in  under-tenant  affaiost  a  landlord  who,  towards  dticharging  the  rent  dae  firom 
his  tenant,  diatrained,  as  bailiC  of  hia  tenant  for  the  arooant  of  rent  due  from  the  under* 
teoant  to  the  tenant : 

Held,  that  the  tenant  waa  not  a  competent  witneaa  to  prove  the  amonnt  of  the  rent  dtie  from 
the  nnder-tenant. 

REPLEvni  for  taking  the  plaintiff^s  goods.  Avowry  for  298/.,  being  one 
fear*8  rent  due  to  the  defendants,  on  the  16th  of  ^prd^  1819,  from  Thonuu 
^1  |-i  *Ptttman^  as  tenant  to  them,  of  the  place  in  which  the  goods  were 
^  taken.  There  was  also  a  cognizance  by  the  defendants,  as  bailiffs  of 
TJiomas  Pettmant  for  30/.,  being  one  year's  rent,  due  from  the  plaintifi*,  as 
tenant,  to  TTunnas  Pettman,  But  this  cognizance  was  abandoned,  on  account 
of  some  inaccuracy  in  dates. 

At  the  trial  before  the  Lord  Chief  Baron,  Kent  Summer  assizes,  1 822,  it 
appeared,  that  ffUliam  Pettman^  bein^  seised  in  fee  of  the  premises  occupied 
by  the  plaintiff,  demised  them  to  him  from  year  to  yean  at  a  rent  of  20/.  In 
1814,  frtUiam  Pettman  demised  these  premises,  along  with  others,  to  7%oma9 
Peitman^  for  a  term  of  fourteen  years,  at  a  rent  of  298/.  per  annumf  and  in 
1816,  WUliam  Pettman  conveyed  the  whole  in  fee  to  the  defendants. 

Thomas  Pettman  thus  becoming  the  defendant's  tenant,  the  present  distress 
was,  in  fact,  made  to  recover  a  year's  rent,  due  from  the  plaintiff  to  Thomae 
Pettman;  the  plaintiff,  in  1814,  had  received  from  ffUliam  Pettman  notice  to 
qnit,  and  became  tenant  to  Thomas  Pettman^  under  a  new  agreement;  and  the 
question  was,  whether,  under  this  agreement,  the  rent  was  to  be  20/.,  or  30/. 
per  amutm.  Thomas  Pettman^  who  was  called  by  the  defendants,  proved  that 
the  plaintiff  had  engaged  to  pay  him  30/.  per  annum. 

Thb  evidence  was  objected  to,  on  the  ground  that  Thomas  Pettman  was  an 
interested  witness ;  but  the  Lord  Chief  Baron  received  the  evidence,  reserving 
the  point  for  the  consideration  of  this  court,  and  the  jury  found  a  verdict  for  the 
defendants. 

Lawes^  Serjt.,  had  obtained,  on  the  above  objection,  a  rule  nisi  to  set  aside 
this  verdict,  and  have  a  new  trial ;  and  now, 

TadJy^  Serjt.,  who  showed  cause  against  this  rule,  argued,  that  TTumtas 
•ftlffX  -^*"'^^'*  ^^  "^^  interested  in  the  *  event  of  the  suit,  because  the  ver- 
-l  diet  could  not  be  evidence  for  or  against  him,  and  that  he  was  not  inter- 
ested in  tlie  question  put  to  him,  because,  if  he  increased  the  amount  of  rent  to 
be  received  by  the  defendants,  he  diminished  the  amount  which  he  could  after- 
wards claim  from  the  plaintiff.  Whatever  the  plaintiff  paid  the  defendants* 
would  be  deducted  from  any  demand  Thomas  Pettman  might  have  against  the 
plaintiff. 

Lawes,  in  support  of  his  rule,  contended,  that  to  whatever  amount  the  defend- 
ants recovered  of  the  plaintiff,  to  that  amount  T  Pettman  would  be  discharged 
of  the  rent  due  from  him  to  the  defendants ;  it  was,  therefore,  clearly  T,  Pett' 
mmCs  interest  to  make  the  sum  which  the  defendants  should  recover  of  the 
plaintiff,  larger  than  the  sum  due  from  the  plaintiff  to  7*.  Pettman.  He  cited 
Bland  v.  Ansley,  2  N.R.^Zi. 

The  court  were  of  opinion,  that  the  evidence  of  7*.  Pettman  ought  to  have 
been  excluded,  and  made  the  rule  for  a  new  trial 

Absolute. 
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WOOD,  DemuMhnt}  ALDBRSEY,  TenanL 

RMovciy* 

On  the  motion  of  Beywood^  Serjt,  the  coait  permitted  thie  wcofgff  te  fMM. 
ilthoufh  the  words,  •^ihidr  attorney f*  wert  omitted  in  tfie  warrant  of  attorneT 
given  by  two  Toucheea. 


WAKEMAN  o.  ROBINSON.  [ma 

If  iMM  doM  aa  vajiwj  by  uiiayoklable  acddeat,  an  Ktum doM  not  lies  aliW,  if  any  bitme  au 
tachea  to  him,  though  be  be  innocent  of  any  intention  to  iiynre ;  aa  if  be  drive  a  bone  toe 
glinted,  or  piill  the  wrong  rein,  or  uae  imperfect  bamewi  and  the  horw  taking  fright  hills 
another  horse.  In  auch  a  caie,  the  court  remaed  to  grant  a  new  trial,  thoagh  tbe  judge  wba 
preaided,  after  aumming  up,  told  tbe  jury  the  defendant  waa  liable,  eveniboagb  the  acddtai 
were  unavoidable,  and  no  i>lame  were  imputable  to  htm ;  omitting  to  direct  the  iory  to 
aider  whether  the  accident  waa  unavoidable,  or  oefioneid  by  any  fimit  in  tho  delenaanu 


TrbspaMy  for  driving^  against  plainUff 's  hone,  and  injuring  him  witfi  the  shaft 
of  a  gig.  Plea,  general  isstie.  There  was,  also,  a  special  plea,  which  was  not 
•opported  b j  the  defendant's  evidence  at  the  triaL 

The  case  then  made  out,  (ZoiKfon  aittings  after  last  MichadmaM  term,)  was 
as  follows : 

The  plaintiff's  wagp>n  and  horses  were  proceeding  slowly  along  their  proper 
sifie  of  the  road,  towards  London,  The  defendant  was  coming  from  London  m 
^  gigt  sit  the  rate  of  seven  or  eight  miles  an  hour.  When  Uie  defbndant  wm 
near  the  plaintiff's  waggon,  a  coach,  proceeding  towards  London^  approached 
tiiem  on  the  side  of  the  road  opposite  to  that  which  was  occupied  by  the  wag- 

Sn.  The  defendant  drove  between  the  coach  and  the  waggon ;  and  thoagh  in 
e  interval  there  was  room  for  two  or  three  carriages  abreast,  the  hone  of  the 
defendant  plunged,  and  running  the  shaft  of  the  pg  against  one  of  the  pUinlif  a 
wi^K>n-horees,  so  injured  him  that  he  afterwanb  died. 

liie  defence  aet  up,  was,  that  the  defendant's  hone  being  frightened,  by  the 
near,  noisy,  and  rapid  approach  of  a  butcher'a  cart,  became  ungovernable ;  that 
the  injury  being  thus  occaaioned  by  unavoidable  accident,  without  any  negfr 

Snce  or  default  on  the  part  of  the  defendant,  he  was  not  in  any  way  re^Nmn^ 
I  for  the  consequences.  The  weight  of  evidence,  however,  went  *to  rtarA 
establish,  Uiat  the  defendant's  hone  waa  young,  and  apirited;  that  he  ^ 
had  no  cuib-chain ;  that  the  defendant,  in  his  alarm,  puUed  die  wrong  rein,  and 
that  he  ought  to  have  continued  a  straight  coune,  allowing  the  coach  to  pass 
between  him  and  the  waggon. 

The  learned  judge  who  prasided,  directed  the  jury,  after  a  ftiU  summing  sfv 
that  this  being  an  action  of  treapass,  if  the  injury  was  occasioned  by  an  irnne* 
£ate  act  of  the  defendant,  it  was  immaterial  whether  that  act  was  wilful  or  a^ 
eidental.  He  did  not  direct  them  to  consider,  whether  the  accident  was  occap 
sioned  by  any  negligence  or  default  on  the  part  of  the  defendant,  or  was  whoQy 
unavoidable,  nor  was  he  requested  to  do  so  by  the  defendant's  counsel.  The 
jury  found  a  verdict  for  the  plaintiff. 

Pell^  Serjt,  now  moved  for  a  new  trial,  on  the  ground  of  an  aUeged  misdirec- 
tion. He  contended,  that  if  the  mischief  complained  of  was  occasioned  by 
unavoidable  accident,  without  any  negligence  or  default  on  the  part  of  the  da* 
fendaut,  the  defendant  was  excused  on  &e  general  issue,  though  he  might  have 
been  the  immediate  cause  of  the  injury.  &bbona  v.  Peppery  1  Ld.  ffm^m.  38., 
FFeaver  v.  fFard^  Hob,  134.  In  the  cases  in  which  defendanta  have  been  heU 
iable,  though  innocent  of  any  intention  to  do  injury,  they  were  openly  to  hlams 


fl5]  1  B»a0AM.  499 

ifl  some  way ;  as  for  using  a  daofeioiia  imptement  withonl  sufficieiil'  eautfcn^ 
Onderwood  ▼.  HewMon,  I  Ar.  5^*  or  for  \mag  out  oi  their  proper  plaee^ 
Leame  ▼•  Bra^f  3  East.  593.  la  those  casei,  too,  the  question  was,  not  so 
much  whether  the  defendant  was  liable,  as  what  kind  of  action  would  lie.  But 
where  no  blame  could  attaoh/— as  if  the  defendant  were  drinog  with  eare  aquiet 
*215l  ^'^v  sufficiently  harnessed,  and  an  ^accident  ^ould  be  oecasioned  by 
-^  such  a  horse  becoming  unmaaageabley  through  sudden  and  unacooontai^ 
Ue  fright,  such  a  defendant  was  not  liable  for  the  consequences ;  it  ought,  there- 
fore, as  in  action  for  ranning  down  ships,  to  have  been  left  to  the  jury  to  dete»- 
mine,  whether  or  no  any  blame  attached  to  the  defendant* 

Fotigftim,  Sei^tv  who  imposed  the  lule,  relied  on  Zeomrv.  ^roy,  in  which 
case  Chose  J.  says,  *«If  the  injury  be  done  bv  the  aetof  the  parly  himself  at 
the  time,  or  he  be  the  immediate  cause  of  it,  though  it  happened  accidentally  or 
by  misfortune,  yet  he  is  answerable  in  trespass.*'  He  also  contended,  that  as 
the  whole  case  was  summed  up  la  the  ju^v  they  had  sufficient  opportunity  of 
forming  an  opinion  as  to  the  de^e  of  blame  which  attached  to  the  defendant. 

Pe/f  was  heard  in  support  of  his  rule. 

Dallas,  C.  J.  If  the  accident  happened  entinly  without  default  on  the  pari 
of  the  defendant,  or  blame  imputable  to  him,  the  action  does  not  lie;  but,  under 
d  the  circumstances  that  belong  to  it,  I  regret  that  this  case  comes  before  die 
eourt.  The  action  was  trespass,  and  the  trespaas  was  clearly  made  out  against 
the  defendant.  It  has  been  contended,  indeed,  that  the  defendant  would  not 
have  been  liable  under  any  form  of  action;  but,  upon  the  facts  of  the  case^  if  I 
had  presided  at  the  trial,  I  should  have  directed  the  jury  that  the  plaintiff  was 
entitled  to  a  verdict;  because  the  accident  was  clearly  occasioned  by  the  default 
el  the  defendant.  The  weight  of  evidence  was  all  that  way.  I  am  now  called 
upon  to  |rant  a  new  trial,  contrary  to  the  justice  of  the  case,  upon  the  ground* 
dmt  the  jury  were  not  called  on  to  consider  whether  the  accident  was  unatoid* 
^161  *  *  ^^  oecasioned  by  the  fault  of  the  defendant  *There  can  be  no 
-^  doubt  that  the  learned  judge  who  presided  would  have  taken  the  opinion 
of  the  jury  on  that  ground,  if  he  had  been  requested  so  to  do ;  and  under  all  the 
circumstances,  I  am  of  opinion,  that  a  new  trial  ou§^tnot  to  be  granted  in  this 

se. 

BuBiouM,  J.,  eooeunred,  and  the  mle  was 

Disohaq;^ 


PACE  0.  HABSV 

Oasmter:  iiifficieM  contideraiicm  oa  the  im  of  it 
Tbb  defendantgave  the  pbontiir  the  Mlowi^f  gnsinlee. 

**  Mr.  Fate, 
-Sir, 
''Mr.  Idvie  havug  chartered  your  ship  J?oftfffs,  to  bring  a  eaqprof  timber 
ft»Nn  New  Brunmnrieh^  and  the  same  being  landed  to  die  dianerer,  and  ho 
Ittfving  paid  f ou  one-half  the  freiffht  and  given  you  his  aoeeptanoe  for  the  i»* 
maining  half  at  four  months  date,  i  engage  to  be  aeooontable  to  you  for  the 
amount  of  said  acceptance,  should  it  not  be  paid  when  due. 

**  Jmaus  Marsh.** 

Vpott  a  mo^it  for  leave  to  enter  »  nonsuit,  after  a  verdict  had  been  found  foe 
tfwr  plaitttii;  FisugAon,  Sevjt,  objeeted  that  the  oonskleration  dkl  not  appear  mt 
tsm  fliee  of  the  guarantee  so  as  to  reader  it  avstta^aooosding  to  the  deeisiflae 
ff  Wain  V.  fFoHUfh  ^MaH  JT,  10,  Smmdm  v.  WakeJUU,  AB.^AW^ 
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and  JenUm  ▼•  XeynMtf  3  B.  ^  B,  14;  and  he  endeaTored  *to  d»-  r-^. 
tinguiah  the  case  from  Boekm  t.  Campbdl^  3  Moore^  15.  xj^Vi 

Dallas,  C.  J.  These  are  cases  which  torn  on  distinctions  extremely  nice, 
and  ought  not  to  be  encoaraged  beyond  what  the  law  strictly  warrants ;  because 
parties  too  frequently,  by  entering  into  such  engagements,  occasion  extensive 
credit  to  be  given,  and  then  get  out  of  their  obligation  in  any  way  they  can.  I 
ikask  the  consideration  clearly  appears  in  the  present  instance,  independently  of 
eases  which  might  be  adduced  in  support  of  the  guarantee;  but  the  case  of 
Boehm  V.  Catnpbdlf  I  cannot  distinguish  from  the  present 

Park,  J.,  concurred. 

BiTRfloooH,  J.  It  is  plain,  on  the  foee  of  this  guarantee,  that  the  bOl  would 
not  have  been  taken  unless  thus  secured. 

Rule  refused. 


KEZIA  LATHBURT  v.  ARNOLD  et  aL 

A  plaintiff  in  repleTio,  whose  claim  was  founded  on  a  ci»tora  to  deroiae  without  deed  right  of 
oommon  appiutenant,  pleaded  generally  a  custom  to  demiae  the  right  of  common,  and  a  de* 
niee  aeooraing  to  the  cuaiom :  Held,  on  general  demvrer,  that  tuppoetng  such  a  castom 
good,  the  plea  was  ill  on  the  lace  of  it,  for  alleging  a.demise  of  a  thing  in  arent  wiihoeta 
profert  of  the  deed  of  grant,  or  without  alleging  m  ueu  thereof  a  cnatom  to  demiae  without 
iced. 

Replevim  for  taking  and  detaining  the  plamtiflr's  cow.  There  were  seven! 
avowries  and  cognisances,  which  stated  in  substance,  that  AmM  was  seised 
of  a  'messuage  and  land  in  BraekUy^  in  the  county  (^  Norikanmianj  r«oig 
to  which  common  of  pasture,  in  the  place  in  which,  dec.,  called  Bam*  ^ 
land  Common^  was  appurtenant ;  and  because,  the  said  cow  was  wrongfully 
destroying  the  heibage  on  said  common,  the  defendants  distrained  the  cow, 
damage  feaaant. 

To  these  avowries  and  cognisances  tfie  plaintiff  pleaded  sereral  pleas;  the 
substance  of  which  was,  that  there  were  sundry  cottages  in  the  borough  of 
Brackky^  to  which  there  was  right  of  common  of  pasture  appurtenant  on  nam' 
land  for  one  cow,  from  the  Saturday  before  Whitmmdatf  until  the  feast  of  St, 
Martin;  and  that  there  was  a  custom  in  the  borough,  that  the  person  seised  in 
fee  of  these  cottages  might  demise  the  figki  of  common  of  pasture  either  with 
the  cottages  or  separate  therefrom*  and  distinct  from,  and  independent  of,  the 
actual  occupation  of  such  cottages ;  and  that  the  persons  accepting  a  demise  of 
the  cottages,  or  a  demise  of  the  right  of  common  of  pasture  appurtenant  to  such 
cottages,  separate  and  distinct  from,  and  independent  of,  the  occupation  of  the 
cottage  to  which  it  was  appurtenant,  might  underiet  or  underdemise  such  right 
of  common,  during  the  time  the  person  so  underletting  or  underdemising  was 
entitled  to  such  right  of  common ;  that  before  the  time  when,  dec.,  the  arch- 
bishop of  York  anti  others  were  seised  of  one  of  these  cottages  with  the  appur- 
tenances ;  and  being  so  seised  before  the  time  when,  dec,  demised  the  same  to 
WiUiam  Lathbury;  and  that  HVfiam  Lathbury^  according  to  the  custom,  un- 
derlet and  undenlemised  the  said  right  of  common,  dec,  appurtenant  to  the  said 
last-mentioned  cottage,  to  have  and  to  hold  to  the  said  Ktzia^  during  the  period 
diat  the  said  fViUiam  was  entitled  to  the  same ;  wherefore  she  turned  her  cow 
on  the  place  in  which,  dec. 

*To  these  pleas  there  was,  first,  a  general  demurrer,  and  then  a  special  tmi g 
demurrer,  assigning  for  cause  that  it  did  not  appear  that  ffiliiam  Lath*  ^ 
hury  had  nnderiet  or  undermised  the  right  of  common  by  any  deed  or  instoh 
ment  under  seal*  or  by  any  sufficient  writing  or  conveyance,  or  that  any  sudi 
deed  or  oonvevanee  was  brou^t  into  court,  or  that  the  said  JCtxim  ever  becamt 
*egally  entitled  to  the  ri^t  of  cnmmoa.    Joinder  in  deaMirrar. 
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On  these  pleaAinga  it  was  klended  to  raise  the  ^estkm,  whether  m  coitoai 
le  denuie  by  parol  an  incorporeal  faenditament  (sneh  as  a  right  of  common) 
could  be  supported  at  law.  But  the  judgmenl  of  the  court  turned  only  on  die 
pointy  whetheTi  supposing  sueh  a  eusloni  to  be  good»  (as  to  which  no  opinion 
was  delivered,)  it  was  suiictenl»  in  a  plea  in  bar  to  an  avowry,  to  allege  that 
the  lessor*  under  such  a  cuslsmy  dtmiud^  instead  of  alleging  that  he,  ^  demised 
mihout  deed  ;**  or  Is  allege  the  custom  as  a  c«istom  io  demist,  instsad  of  alleg- 
ing it  as  a  custom  io  demise  wiihoui  deods  as  to  which. 

The  court  offered  to  pennit  the  pliunlif  Is  amend ;  but  she  having  refused 
this,  on  acoount  of  the  expence  (for  the  pleadings  were  very  long,) 

TJfiddy  Sent,  now  oentended*  that  the  pleas  in  bur  were  sufficient  The 
plaintiff  has  alleged  the  custom  to  demise  generally,  without  saying  whether  by 
deed  or  parol ;  and  this  she  may  do,  for  it  is  only  matter  of  inducement,  which 
need  not  be  stated  with  more  particularity.  Having  so  stated  the  custom,  it  is 
nufficient  %>  allege  the  demise  io  be  acoording  to  the  custom ;  and  it  would  have 
been  inconsistent  with  the  former  statement  lo  allege  a  demise  by  deed.  So 
4hat  the  cause  of  objection  assigned  in  the  special  demurrer,  namely,  that  there 
MOAi  ^  1^0  profertof  a  deed,  is  irrelevant^  for  as  the  Aforegoing  part  of  the 
J  pleas  is  framed,  there  is  no  reason  why  the  plaintiff  should  allege  a  deed : 
the  obiection  should  have  been,  that  the  custem  is  not  stated  with  sufficient 
certainty ;  that  the  matters  demiseable  lying  in  grant,  the  defendants  might  ex- 
pect a  deed  to  he-produced  at  the  trial,  and  yet  under  the  general  allegation  of 
the  custom,  the  plaintiff  might  be  permitted  to  prove  a  custom  lo  demise  by 
pnruL  But  this  is  not  the  objection  made  on  the  special  demurrer ;  and  on  the 
general  demurrer  it  sannot  be  raised,  because  the  pleas  are  consistent  on  the 
^ce  of  thenu  in  debt  for  rent,  the  plaintiff  allege  that  he  demised,  without 
saying  how ;  so  also,  in  sn  nction  on  a  composition  for  tithes,  it  is  not  usual  to 
state  any  contract  by  deedt  though  the  tithes  lie  in  grant  only.  [Burrough  J. 
Those  actions  proceed  on  the  contract  to  pay  a  composition,  and  not  on  any  grant.] 
In  Bellamy* s  case  6  Rq^,  M.  it  was  holden,  there  need  not  be  a  profert  of  the 
deed  of  lieence  where  the  licence  was  executed ;  therefore,  there  is  nothing  in* 
congruous  tn  alleging  a  demise  of  a  thing  in  grant  generally,  without  saying  by 
deed ;  especially  were  the  mode  of  demise  is  not  the  gist  of  the  action,  but  only 
eonpifs  in  question  incidentally,  and  where  a  prima  fade  tide  or  mertf  color  of 
right  is  sufficient  Is  support  the  action.  As  between  the  lord  and  the  commoner, 
greater  strictness  may  be  required,  but  as  between  <me  commoner  and  another, 
it issufficiantifthepiaintiffhasacolorof right.  HoUy. Harding.  I  BLBep.d^S. 

Tmddy  also  aigued  at  length,  and  cited  various  authorities  towards  establishing 
the  valiwty  of  the  custom ;  but  they  are  omitted  here,  as  no  judgment  was  given 
on  the  point. 

9^.-.  With  respect  to  the  pleas,  the  court  thought  them  ill,  even  on  general 
^^  -^  demurrer,  for  want  of  precision ;  ^inasmuch  as  the  demise  being  of  a 
thing  in  grant,  nothing  could  excuse  the  omission  of  the  profert  of  a  deed  Imt  the 
allcgatiun  of  a  custom  te  demise  without  deed. 

Judgment  for  the  Defendant 


FREEMAN  v.  WESTON. 

Where  the  delendent,  lAer  eorrendering  in  diecharge  of  his  bail,  in  en  action  in  the  ComnMm 
Pleee,  waa  oommitted  to  crirainal  euatodr  for  a  miaderoeanor,  and  continued  in  auchcnatodr. 


Che  oonrt  woald  oot  diacharge  him  from  the  action  becanao  the  phnntiirhad  omitted  to  charge 
faim  in  execution  within  two  terms  after  hia  aurrender.  The  Coart  df  Common  Pleaa  baa  no 
jnnadictaon  to  bring  a  defendant  up  out  of,  because  it  haa  none  to  remand  him  to,  a  eciminal 


The  dbfendant  surrendered  in  disehaige  of  his  bail  in  this  action  on  the20di 
^Nwemheti  he  was  shortly  afterwards  removed  in  criminal  custody  fcT  a 
Vol.  TUX.— 61.  8  8 
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misdemeaQor  to  the  new  {MiMm,  ClerkmnfeU^  and  remained  diete,  chai]ged  with 
this  and  other  actions  ;  but  not  chaiged  in  execution  in  this  action.  In  IRlary 
term,  he  was  brought  up  by  habeas  corpui  into  this  court  from  Clerkenwa- 
prison,  and  was  charged  in  execution  in  another  action  of  Brookes  v.  Weston. 

PeU  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the  plain- 
tiff to  show  cause  why  the  defendant  should  not  be  discharged  out  of  the  custody 
of  the  keeper  of  the  new  prison,  ClerkenweUf  as  to  this  action,  the  plaintiff  no 
having  proceeded  to  chaige  the  defendant  in  execution  in  due  time. 

Onslow  Serjt.,  who  showed  cause  against  the  rule,  dted  Ihdgson  ▼.  TVm 
jde  1  Marsh.  166.  IVaUh  v.  Davies,  2  A".  R.  246.  and  Bennet  v.  JRnnear, 
3  Moore^  250.  to  show  that,  though  it  mifht  be  otherwise  in  the  King*s  Bench* 
by  virtue  of  the  extensive  jurisdiction  of  that  court  in  criminal  matters,  this  court 
*had  no  jurisdiction  to  bring  up  the  defendant  out  of  a  criminal  custody  rwooo 
for  the  purpose  of  being  chai]ged  in  execution,  and  then  to  remand  ^ 
him ;  if  so,  there  had  been  no  laches  on  the  part  of  the  plaintiff.  He  insisted 
that  in  Brookes  v.  Weston  this  had  been  done  inadvertently,  and  ^without  the 
attention  of  the  court  having  been  called  to  the  difficulty.  ( To  this  the  court 
assented.) 

PeU^  in  support  of  his  rule,  urged  that  the  defendant  should,  according  to  the 
rules  of  the  court,  have  been  charged  in  execution  within  two  terms;  that  he 
might  have  been  brought  up  to  be  so  chaiged,  because,  as  PeU  asserted,  he  had 
been  so  brought  up  and  charged  in  the  Court  of  King's  Bench  in  an  action 
pending  there.  If,  however,  it  should  be  thought  the  Court  of  Common  Plea* 
nad  not  the  same  jurisdiction  in  such  a  matter  as  the  Court  d*Kii^s  Bench, 
then  the  plaintiff  ought,  under  the  circumstances,  to  have  applied  for  forther 
time  to  charge  the  defendant  in  execution ;  and  it  would  have  been  granted  to 
him  in  the  same  way  as  it  is  granted  to  sheriffs,  when  occasion  requires,  to 
extend  the  return  of  a  writ. 

Cur.  adv,  tndt. 

Daixas  C.  J.  This  is  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
the  defendant  should  not  be  discharged  out  of  the  custody  of  the  keeper  of  the 
new  prison,  Clerkenwelif  as  to  this  action,  the  plaintiff  not  having  proceeded  to 
charge  the  defendant  in  execution  in  due  time.  This  application  proceeds  upon 
the  notion,  that  as  he  has  not  been  chaiged  in  execution  in  due  time,  he  ought 
to  be  discharged ;  but  if  his  not  having  been  charged  in  execution  has  not  been 
occasioned  by  the  laches  or  wilful  delay  of  the  plaintiff,  it  follows  that  the 
ground  of  the  application  fails.  Has  there  then  been  any  kches  on  the  part  of 
the  plaintiff?  *It  appears  that  this  defendant,  after  being  surrendered  tmos 
before  Mr.  Justice  Park^  in  discharge  of  his  bail,  was  removed  first  to  ^ 
the  JRng*s  Bench  prison,  and  afterwards  to  Clerkemodl  prison,  and  sentenced 
to  an  imprisonment  for  crime ;  which  imprisonment  is  stUl  continuing.  Now, 
in  order  to  chaige  a  man  in  execution,  the  custody  must  be  changed  to  the 
prison  of  this  court.  Could  the  plaintiff  do  this  without  the  assistance  of  this 
court  ?  Certainly  not  The  court  itself  has  no  such  power ;  for  it  was  settled 
in  Walsh  v.  Bavies,  2  New  Rep,  246.  whore  all  the  authorities  were  weired, 
and  considered,  that  where  a  defendant  is  in  criminal  execution,  this  court  can- 
not chaige  the  defendant  in  a  civil  action  ;  for  it  cannot  change  the  custody,  and 
then  commit  the  defendant  again  upon  the  criminal  matter.  It  is  true,  that  was 
only  the  case  of  charging  him  with  a  declaration ;  but  a  defendant  is  equally 
entitled  to  a  discharge  if  not  charged  with  a  declaration 'in  due  time,  as  he  is  if 
not  charged  in  execution  in  due  time;  and  if  not  entitled  to  be  discharged  in  the 
one  case,  he  cannot  be  in  the  other. 

What  the  Court  of  King's  Bench,  as  the  first  court  of  criminal  jurisdiction  in 
the  kingdom,  has  done,  or  may  do,  in  cases  of  this  kind,  cannot  apply  here ;  for 
in  such  cases  the  habeas  corpus  is  taken  out  on  the  crown  side  of  that  court ; 
and  it  has  been  long  decided  that  it  could  only  be  taken  ou^  on  tlie  crown  side 
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We  have  been  preBsed  with  the  ugument,  that  the  plaintiff  should  have  applied 
to  the  court  to  extend  the  time  for  chaiging  him  in  execution.  But  that  can 
only  be  necessary  to  excuse  what,  if  the  court  did  not  interpose,  would  be 
deemed  laches  on  the  part  of  the  plaintiff;  but  having  shown  that  the  plaintiff 
900 A-]  c^^  not  do  ^y  ^iogt  vnd  that  the  court  could  do  nothing  to  assist  *him, 
^  any  application  to  the  court  would  have  been  useless.  But  it  is  said, 
the  court  in  one  instance  have  charged  this  very  defendant  since  the  criminal 
custody  commenced;  be  it  so:  this  has  passed  with  the  officer  of  the  court 
inadvertently,  and  he  admits  it  was  wrong.  But  even  suppose  the  matter  had 
been  done  by  the  court  itself,  the  attention  of  the  court  not  being  drawn  to  it,  it 
can  form  no  precedent;  and  probably  the  court  may,  upon  proper  application, 
discharge  that  order,  as  having  been  improvidently  made;  but  on  this  we  mean 
to  give  no  opinion. 

The  court  wished  to  show  the  grounds  of  their  judgment;  but  the  very  cer- 
tificate of  causes  of  detainer  retamed  by  the  keeper  of  the  ClerkenwM  prison, 
and  the  role  of  B.  R.  upon  it,  prove  the  propriety  of  the  decision;  for  the  rule 
states,  that  when  the  said  John  fFesian  shall  have  paid  the  said  fine  of  100/. 
he  shall  be  redelivered  into  the  custody  of  the  nuirshal,  charged  with  the  said 
action  as  aforesaid,  and  with  the  several  other  matters  mentioned  in  the  said 
return;  of  which,  the  case  of  JF)reenum  v.  WMon  is  one.  This  rule  must, 
therefore,  be 

Discharged. 

The  court  afterwards,  on  the  motion  of  PM^  Seijt.,  dischaiged  tli^  rule 
granted  in  Brooku  v.  Weston  for  charging  the  defendant  in  execution  in 
that  suit 
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A.  and  B.,  by  a  deed,  (reciting  that  C.  had  left  them  conaideimble  property  in  strict  aettlemenf , 
with  remainder  oTer,  on  failure  of  iaaoe  male  of  X.  and  B.,  to  2>.,  a  heutenant  of  marinea,  but 
had  made  no  other  proviaion  for  D.,)  agreed  with  D.,  hta  ezecutora  and  admtniatratora,  to  pay 
him  an  annuity  for  twenty-one  years,  if  A.  and  jB.,  or  the  anrrivor  of  them,  ahould  ao  long 
hve ;  and  in  caae  2>.  ahould  die  within  the  term,  to  hia  child  or  children,  if  any,  in  such  pro- 
portions  aa  Z>.  ahould  appoint,  or  in  default  of  appointment,  to  all  of  them  equally ;  and  if 
there  ahould  be  no  child,  to  hia  wife,  if  ahe  ahould  remain  a  widow. 

D.  covenanted  that,  if  be  or  bia  children  ahould  eome  into  the  property  left  by  C,  they  wonld 
refond  all  that  roi^ht  have  been  received  under  the  annuity. 

D.  having  died  within  the  term,  and  alao  hia  only  child,  and  wife : 

Held,  that  D*»  adminiatrator  waa  nut  entitled  to  claim  payment  of  the  annuity  after  their  deaths. 

Deft  on  an  annuity  deed,  which  being  set  out  on  oyer,  was  in  substance  as 
follows: 

An  agreement  made  and  entered  into  the  11th  day  of  Mcn/y  1810,  between 
Samaby  John  Bart  let  t  and  FineerU  Stuckey^  of  the  one  part;  and  Nathaniel 
Pitte^  a  lieutenant  in  his  majesty^s  royal  marine  forces,  of  the  other  part 
Whereas,  John  Stwkey^  Esq.,  deceased,  did,  in  and  by  his  last  will  and  testa- 
ment in  writing,  bearingdate  the  8th  day  of  January  last,  give  and  devise  unto 
Jibraham  FhtEut  and  ThamoM  Stoeker  therein  named,  and  to  their  heirs,  cer^ 
tain  manors,  messuages,  &rms,  lands,  and  hereditaments  in  his  said  will  par- 
ticularly expressed;  to  hold  the  same  imto  the  said  Abraham  Ibllett  and 
Tlumuu  Stoeker,  and  their  heirs,  to  the  use  of  the  said  Bamaby  John  Bartlett^ 
and  his  assigns,  for  life ;  remainder  to  the  use  of  the  first  son  of  the  body  of  the 
said  Bamaby  John  Bartlett  lawfully  begotten;  and  in  defeult  of  such  issue, 
remainder  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  other  the  sons  of 
the  said  Bamaby  John  Bartlett  lawfully  begotten,  and  their  heirs;  and  in 
defiiidt  of  issue  male  of  the  said  Bamaby  John  Bartlett^  remainder  to  the  use 
of  the  said  Vincent  Stuekey  and  his  assigns  for  life;  remainder  to  the  use  of 


484  Barford  v.  Stuckby.  £.  T.  1823.  [335 

the  firat  *80q  of  his  body  lawlully  begotten;  and  in  de&ult  of  such  rMo« 
iMoef  remainder  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  ^ 
other  the  sons  of  tfie  said  Vinceni  Siuckey  lawfully  begotten,  and  their  heirs; 
and  in  deftiult  of  issue  male  of  tfie  said  Vvnctni  Stueka/j  remainder  to  the  use 
of  the  said  Nathaniel  PUtn^  and  his  assigns,  for  life,  with  divers  remainders 
over:  and  the  said  John  Skutkev  did,  in  and  by  his  said  will,  also  give  and 
devise  unto  the  said  Abraham  Ibiieii  and  TTionuu  Stacker  certain  other  roes 
suages,  farms,  lands,  and  hereditaments  in  his  said  will  also  particulariy 
ezpresiled;  to  hold  Uie  same  unto  the  said  Abraham  FoUHt  and  TltomaM 
Stacker^  and  their  heirs,  to  the  use  of  the  said  Vincent  Stuckev,  and  his 
assigns,  for  his  life ;  remainder  to  the  use  of  the  first  son  of  his  boJy  lawfully 
begotten;  and  in  default  of  such  issue,  remainder  to  the  use  of  the  secondt 
thud,  fourth,  fif\h,  and  all  other  the  sons  of  the  said  Vincent  Siuckey  lawfuOy 
begotten,  and  their  heirs ;  and  in  default  of  issue  male  of  the  said  Vincent 
Stuckey^  remainder  to  the  use  of  the  said  Bamaby  John  Barileti^  and  hia 
assigns,  for  life ;  remainder  to  the  use  of  the  first  son  of  his  body  lawfuUv 
begotten ;  and  in  default  of  such  issue,  remainder  to  the  use  of  the  secono, 
thml,  fourth,  fifUi,  and  all  other  sons  of  the  said  Bamaby  John  Bartlett 
lawfully  begotten,  and  their  heirs ;  and  in  default  of  issue  male  of  the  said 
Bamaby  John  Bartktt^  remainder  to  the  said  Nathanid  Pitts  and  his  assigns 
for  life,  with  divers  remainders  over:  and,  whereas,  in  regard  that  the  said 
John  Stuckey  did  not,  in  and  by  his  said  will,  make  any  further  or  other  pro* 
vision  for  the  said  Nathaniel  Pitte,  and  in  consideration  of  the  great  regard  and 
esteem  which  the  said  Bamaby  John  Bartlett  and  Vincent  Stuckey  have  for* 
and  bears  towards  the  said  Jvathaniel  Piits^  they,  the  said  Bamaby  Joim 
Bairilett  and  Vincent  Stuckey,  have  agreed  to  grant  him  an  annuity  of  500/. 
per  annum  for  the  term  of  21  years,  in  *case  thev  should  so  long  live  tmov 
and  in  the  event  of  either  of  their  deaths  within  tne  said  term,  then  if  ^ 
the  survivor  shall  so  long  live,  and  be  in  actual  possession  of  all  the  said  settled 
hereditaments :  to  commence  from  the  25th  day  of  March  last,  and  to  be  paid 
half  yearly :  and  in  case  of  the  death  of  the  said  Nathaniel  Pitts  before  the 
expiration  of  the  said  term  of  81  years,  they,  the  said  BarwAy  John  Bartlett 
and  Vincent  Stuckey,  have  further  agreed  that  they,  or  the  survivor  of  them, 
will  pay  the  said  annuity  for  the  term  aforesaid,  subject  as  aforesaid,  to  and  for 
the  use  and  benefit  of  the  child  or  children  of  the  said  Nathaniel  Pitts,  if  any, 
in  such  proportions  as  he,  the  said  Nathaniel  Pitts,  shall  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  for  the  benefit  of  aJl  his  children 
equally ;  but  in  case  there  shall  be  no  child  of  the  said  Nathaniel  Pitts  living 
at  the  time  of  his  decease,  happening  within  the  said  term,  then  the  said 
annuity  to  be  paid  in  like  manner,  for  the  then  remainder  of  the  said  term  of  21 
years,  in  case  the  said  Bamaby  John  Bartlett  and  Vincent  Avdbey,  or  the 
survivor  of  them,  shall  be  then  living,  unto  his  present  wife,  for  and  during 
such  period  only  as  she  shall  continue  his  widow :  which  said  annuity  of  500/^ 
it  is  agreed,  shall  be  paid  in  the  proportions  following,  that  is  to  say,  350/«  as 
and  for  the  said  Barnaby  John  Bartlett* s  share  thereof,  and  150/.  as  and  for 
the  said  Vinemt  SluckeuU  share  thereof:  and  it  is  also  agreed,  that  if  on  the 
death  of  the  said  Bamtwy  John  Bartlett,  or  Vincent  St%Kkey,  within  the  said 
term,  the  survivor  of  them  shall  be  in  possession  of  the  said  manors,  messuages, 
hereditaments,  and  premises,  then  the  said  annuity  shall  be  paid  as  befbte 
stipulated,  by  such  survivor,  for  the  ^en  remainder  of  the  said  term  of  21  years, 
in  case  such  survivor  shall  so  long  live;  but  in  case  the  said  Nathanid  Pitts, 
Off  his  heirs,  shall,  at  any  time  during  the  said  term,  come  into  possession  of  the 
said  manors,  messuages,  farms,  lands,  *and  hereditaments,  under  the  rM>2g 
limitations  in  the  will  of  Ae  said  VoAn  Stuckey  expressed,  or  shall  ^ 
otherwise,  by  operation  of  law,  obtain  or  get  into  possession  of  the  heredita- 
menti  so  by  the  will  of  the  said  John  Stuckey  devised,  that  then  the  said 
aniMiity  is  to  cease  and  be  utterly  void;  and  tten«  in  either  case,  the  said 
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Nathaniel  PUtB^  his  hein ,  exeeatont  or  administratorst  an  to  repay  to  the  aaid 
Bamaby  John  Bartlett  and  Vinunt  Studuy  reapeetively»  and  to  the  aunrifor 
of  them,  their  and  hia  ezecutorB  and  adminiatratony  in  the  proportiona  afore* 
eaid,  all  sums  of  money  by  him,  the  said  Naihatdd  PUt9^  his  children  or  wife, 
received  for  or  on  account  of  the  aaid  annuity:  now,  therefore,  this  agreement 
witni^eth,  that  for  the  considerations  aforesaid,  they,  the  said  Bamaby  John 
Bartleit  and  Vinetni  Sttiekaff  do  hereby,  for  themselves,  severally  and 
respectively  promise  and  agree  to  and  wi&  the  aaid  Naihanid  PUttf  his 
execuftori  or  administrators,  that  they,  the  aaid  Bamahy  John  Barilett  and 
Vineeni  Siuckey^  shall  and  will,  during  the  aaid  term  of  21  years,  to  commence 
as  aforesaid,  in  case  they  shall  so  long  live,  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  Nathaniel  Pitts^  or  in  case  of  his  death  within  the  said  term, 
then  unto  or  for  the  use  of  his  child  or  children,  if  any,  but  if  not,  then  unto 
his  present  wife,  in  case  she  shall  continue  his  widow,  one  annuity  or  clear 
yearly  rent,  or  sum  of  ftOO/.,  in  the  proportions  and  shares  hereinbefore 
mentioned,  by  two  equal  half-yeariy  paymenta,  on  the  aeveral  days  and  times 
hereinafter  mentioned,  that  is  lo  say,  the  29th  day  of  September  and  the  2&th 
day  of  Marchf  in  each  and  every  year,  together  with  a  proportionate  port  of 
the  said  annuity,  up  to  the  time  of  the  decease  of  the  survivor  of  them,  the  said 
Bamabv  John  Bartltti  and  Vincent  Stuckey^  in  case  they  shall  bodi  die 
before  the  expiration  of  the  said  term  of  81  years,  and  such  survivor  shaB 
^291  *^^PP®'^  ^  <^B  between  any  of  the  said  half-yeariy  payments,  or  before 
-*  a  fidl  half-yearly  payment,  shall  become  due  and  payable,  without  any 
deduction,  defalcation,  or  abatement  of  any  sort  or  kind,  parliamentary  or  olher> 
wise  whatsoever;  the  first  payment  thereof  to  be  made  and  bMn  on  the  d9th 
day  of  September  next  ensuing  the  date  hereof:  and  the  said  Nathemid  Pitte^ 
for  himself,  his  heirs,  executors,  and  administraton,  doth  hereby  promise  and 
agree  to  and  with  the  said  Barnaby  John  Barilett  and  Vincent  Stuckey^  and 
the  survivor  of  them  respectively,  and  with  their  respective  executors  and 
administrators,  that  in  case  he,  the  said  Nathanid  Pitte^  or  his  heirs,  shall,  at 
any  time  during  the  said  term,  come  into  possession  of  the  said  manors, 
messuages,  farms,  lands,  and  hereditaments,  under  or  by  virtue  of  the  limitsp 
tions  in  the  will  of  the  said  John  Stuckey  expressed,  or  shall  otherwise,  by 
operation  of  law,  obtain  possession  of  the  hereditaments  by  the  wUl  of  the  said 
John  Stuckey  devised;  then,  that  he,  the  said  Nathanid  Pitts^  his  heirs, 
executors,  or  administrators,  shall  and  will  immediately  thereupon  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  executors  or  administrators  of  the  said 
Barnaby  John  Bartleit  and  Vincent  Stuckey^  or  the  survivor  of  them 
resp^tively,  in  the  proportions  aforesaid,  all  and  every  sum  and  sums  of  money 
received  by  him,  his  said  children,  or  wife,  for  or  on  account  of  the  same 
annuity.  In  witness  whereof,  the  said  Bamaby  John  Bartletif  Vincent 
Stuckey^  and  Nathanid  Pitte^  have  hereunto  set  tneir  hands  and  seals,  the  day 
and  year  first  above  written. 

Averments :  that  Nathanid  Pitte  died  within  the  term,  intestate,  and  with- 
out making  any  appointment;  that  Martha  Elizabeth  Pitte^  his  only  child, 
afterwards  died  within  the  term,  intestate, and  without  making  any  appointment; 
that  the  wife  of  Nathanid  Pitts  abo  died  within  the  term,  in  the  lifetime  of 
•anAl  Nathanid  PUtef  that  *the  plaintiff  took  out  administration  of  the  e^ts 
^^^  of  Martha  Elizabeth  Pitts,  and  of  Nathanid  PUtsf  and  that  three  hali^- 
yearly  payments  of  the  annuity  were  in  arrear.    General  demurrer  and  joinder. 

This  case  was  argued  twice.  By  Taddy,  Serjt.,  for  the  defendant,  and  LenSf 
Serju,  for  the  plaintiff,  in  Trinity  term,  1822;  and  by  Peake^  Serjt.,  for  the 
defendant,  and  Bosanguet,  Serjt.,  for  the  plaintiff,  in  this  term. 

Aiguments  in  support  of  the  demurrer.  Where  there  is  any  doubt,  a  deed 
must  be  construed  most  strongly  against  the  grantor;  and  his  intention  must  be 
collected,  not  from  any  particular  expression,  but  from  the  whole  of  the  deed 
taken  together,  Boe  d*  tVUkinson  v.  Tranmetf  2  Wils.  75.,  Payler  t»  Homer* 
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9ham,  4  M.  4*  S.  426.,  Mnd  v.  Manhatt,  I  B.  ^  B.  319.  But,  taking  the 
whole  of  this  instniment  together,  it  is  clear  the  grantors  meant  to  confine  the 
annuity  to  the  persons  named  in  the  deed:  for  those  persons,  indiTidually,  the 
grantors  were  anxious  to  make  a  provision,  because  they  had  been  disappointed 
of  property  which  came  to  the  hands  of  the  grantors.  The  annuity,  therefore, 
is  granted  to  N,  PitU^  with  power,  not  to  sell,  but  to  dispose  of  it  among  his 
children ;  he  could  not  dispose  of  it  to  a  stranger  after  his  life,  neither  wiU  the 
law.  Though  the  grantors  agree  with  iV.  PiitM^  and  his  executors,  in  order  to 
the  due  dischaige  of  any  arrears  that  might  be  due  at  the  death  of  N.  Piits^  the 
agreement  is,  that  they  will  pay,  not  iV.  Pitti  and  his  executors,  but  N,  PUtt 
and  such  children,  if  any,  as  he  shall  appoint-«Buch  children— ^ot  such  children 
and  Uieir  executors;  and  in  default  of  children,  &e  widow— *not  the  widow 
and  her  executors,  but  Uie  widow  only— during  her  widowhood.  If  a  child, 
after  the  death  of  the  father,  had  taken  an  absolute  interest  during  the  term,  and 
had  ^died  before  the  mother,  the  annuity,  instead  of  going  over  to  the  p^aai 
mother,  might  have  gone  to  die  executor  of  the  chfld.  It  is  clear,  there-  ^ 
fore,  that  the  intention  of  the  grantors  was,  not  to  pay  the  annuity,  at  all  events, 
during  the  term,  but  only  in  case  *he  parties  for  whom  they  were  solidtoos, 
should  so  long  live,  and  should  not  become  possessed  of  the  estate,  of  which  thej 
had  been  disappointed.  The  clause  under  which  they  are  to  repay  what  they 
have  received,  in  case  they  become  possessed  of  that  estate,  is  conclusive  in 
ftivor  of  this  construction. 

Arguments  for  the  plaintiff.  The  covenant  is  with  N.  Piiit  and  his  executors, 
to  pay  him  an  annuity  during  a  term  of  21  years ;  and  if  he  dies,  to  pay  his  child- 
ren or  his  widow.  The  covenant  is  not,  to  pay  during  2 1  years  if  the  parties  shall 
so  long  live,  but  to  pay  absolutely  to  them,  in  a  certain  order  of  succession. 
This,  therefore,  is  an  absolute  interest  in  N,  Pitti^  and  as  such,  vests  in  his 
executor  on  his  death,  (Cr09ky  v.  Gilford^  2  Fern.  35.,  and  the  authorities 
therein  contained,)  unless  the  deed  contain  some  clause  of  cesser^  or  some  stip- 
ulation specifying  an  event  on  which  the  grant  is  to  cease.  Such  an  event, 
indeed,  is  specified  in  the  deed,  namely,  the  event  of  Uie  grantees'  coming  into 
possession  of  certain  property;  but  that  event  has  never  happened,  and  the  an- 
nuity must,  therefore,  be  paid. 

Daixas,  C.  J.  It  is  admitted,  that  this  is  a  question  of  intention,  only,  to  be 
collected  from  the  words  of  the  deed  taken  altogether,  and  considered  with  refer- 
ence to  the  object  of  the  deed;  and  that  there  is  no  reported  case  which  applies 
particularly  to  the  present.  Looking  at  the  whole  deed,  I  think  the  grantors 
mtended  that  *this  should  be  an  annuity,  or  provision,  for  the  family  p^oo 
described  in  the  deed,  and  that,  therefore,  the  annuity  has  now  ceased.  ^ 
The  annuity  is  to  be  paid,  first,  to  Nathanid  Pitts ;  then,  in  case  of  his  death, 
to  his  child,  or  children,  if  any,  in  such  proportions  as  N,  Pitts  should  appoint; 
and  for  default  of  appointment,  to  all  of  them  equally;  and  if  there  should  be  no 
child,  to  the  widow  during  her  widowhood.  By  the  death  of  N.  Pitts^  and  his 
widow  without  surviving  issue,  all  the  events  to  which  the  covenantors  looked, 
for  the  termination  of  the  interest  of  the  grantees,  have  happened;  and  I  can 
find  no  express  words,  from  which  it  can  be  taken,  that  the  annuity  was  to 
continue  beyond  their  lives. 

Park,  J,  From  the  circumstances  stated  in  the  deed,  it  appears  that  the 
deceased,  having  been  disappointed  of  property  which  he  had  reason  to  expect, 
the  grantors  generously  agreed  to  provide  for  him,  by  settling  an  annuity ;  but 
that  their  munificence  was  particularly  directed  towards  him  and  his  family,  if 
he  should  have  any,  is  manifest  from  the  circumstance,  that  the  wife  was  not  to 
enjoy  the  annuity,  unless  she  outlived  the  child  or  children.  But  tliis  limita- 
jon  of  the  grantors'  intentions,  is  put  out  of  doubt  by  the  clause  for  repayment 
of  the  sums  received,  in  case  the  grantees  should  come  into  possession  of  the 
i»roperty,  of  which  they  had  been  disappointed. 

BuuiouoH,  J.   I  doubted,  at  first,  whether  the  limitation  of  the  annoi^,  to  N 
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Piti9*  child  or  childreii»  did  not  carry  the  interest  beyond  them ;  I  am  now  aatia- 
fied  I  was  wrong  in  that  respect,  it  is  usuaL,  indeed,  in  instruments  like  the 
present,  to  introduce  clauses  of  cetser  $  but  they  were  not  necessary  here,  be- 
«2Sal  cause,  looking  at  the  provisions  of  the  deed,  it  is  clear  upon  what  ^events 
^  the  annuity  was  to  cease.  There  is  no  addition  .of  executor  or  adminis- 
trator, after  the  words,  ^  child  or  children,"  so  that  the  grant  to  them  is  clearly 
personal,  and  cannot  be  carried  further.  The  repayment  stipulated,  is. also 
wholly  personal,  being  only  of  such  moneys  as  N*  PittB%  his  children,  or  wife 
should  have  received.  If  there  had  been  no  next  of  kin,  a  creditor  might 
have  taken  out  administration  to  any  one  of  these  parties;  but  it  was  clearly  no 
part  of  the  grantor's  intention  to  benefit  creditors,  or  any  person  but  N,  PiiU 
and  his  fami^.    There  must  be 

Ju4gment  for  the  defendants. 


BUTLER  V.  BULKELET  et  al. 


Jadgmrjkt  is  not  final  on  the  offioer*t  mtrkinf  the  record,  bat  on  his  oomplociog  the  tazslioa 

ot  cotts. 

In  this  case  the  postea  had  been  marked  for  judgment  by  the  officer  of  the 
eourt,  but  the  costs  had  not  been  taxed,  when  Z^«,  Serjt.,  obtained  a  rule  niti 
to  amend  the  declaration  issue  and  Nisi  Prius  record. 

Pdi,  Serjt,  showed  cause  against  the  rule.  It  beinff  clear  that  an  amend- 
ment cannot  be  made  after  final  judgment,  fFray  v.  LUter,  2  Str.  1110,  the 
only  question  is,  whether  judgment  is  final  on  the  officer  .of  the  court  mark- 
ing the  postea^  or  on  his  taxing  costs.  The  mark  on  the  record  seems  to  be 
the  appropriate  and  distinguishing  indication  of  the/iat  of  the  court;  but  in 
Blackburn  v.  Kymer,  1  Manh,  278,  it  appears  to  have  been  thought  that 
judgment  is  not  final  till  the  prothonotary's  mtocatur  is  completed  by  tlie  insert 
tton  of  the  amount  of  the  costs. 

_   .^       *The  court  were  of  this  opmlon ;  and,  on  payment  of  costs,  made  the 
^^J  role 

Absolute.,. 


WILLIAMSON  V.  HENRY  MICHAEL  GOOLD. 

• 

Where,  upon  the  grant  of  an  annuity  the  agent  of  the  grantee,  on  payins  the  consideration 
money,  retained,  or  caoaed  to  be  returned  to  him,  a  considerable  ram  tor  the  expence  of  deeda, 
investigating  title,  joumeya,  dtc,  (two  witnesses,  brouj^t  from  a  oonaiderable  diatance  for  the 
purpoee  of  atreating  the  annuity  deed,  having  firat  retired,)  the  court  held  thia  an  illegal  re*. 

.  tainer,for  which  the  grantee  waa  reaponeible,  and  on  that  ground  set  aside  the  annuity  ten 
years  after  it  had  been  granted  and  acted  on,  though  the  guarantee  alleged  that  he  had  given 
no  aothoricy  for,  and  waa  ignorant  of,  auch  retainer. 

Lens,  Serjt,,  moved  for  a  rule  nin  to  set  aside  an  annuity  granted  by  the 
uefendant,  and  a  judgment  and  all  other  securities  by  which  it  was  secured. 
The  motion  was  made  on  the  ground  of  an  alleged  defect  in  the  memorial,  (upon 
which  the  court  gave  no  opinion,)  and  an  alleged  retainer  of  part  of  the  consider- 
ation money,  as  disclosed  in  an  affidavit  of  the  defendant,  which  was  in  sub* 
stance  as  follows : 

That,  in  September^  1813,  the  defendant  being  pressed  for  the  payment  of 
2290/.  due  from  him  on  former  annuities,  which  had  been  negotiated  for  him 
by  Edward  Howard^  and  also  being  indiebted  to.  Howafd  40(w.  oo  His  private 
account,  authorized  Howard  to  procure  for  him  3130/.  more,  for  ^nich  he  waa 
to  pay  during  his  own  life,  14^  per  cent,  per  afintim,  and  to  allow  Howard  10 
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p9t  emt»  for  procumion :  that  oift  of  tim  ram  SntttrdwnB  tt>  (»jr  2C9tf.  ie 
eenain  penona  to  whom  sniNity  urean  weie  doe,  and  fo  retain  400^.  and  in- 
taneat  towards  the  diachaige  of  his  own  debt:  that  on  the  t2d  Ikeen^ber  fol- 
lowinijr,  Jtmm  GaMt ,  who  about  that  time  entered  into  partnership  with  Howard 
came  to  the  deienda»t«t.AfotMl,  in  C^tmentenhire^  with  secnrities  for  the  de- 
fendant's signature,  in  wliieh  the  'consideration  money  for  the  annuity  was  rm^K 
ezpiessed  fo  be  4180/.:  that  upon  the  defendant's  expressing  his  surprise  ^ 
at  the  sum  behig  41801.  instead  of  9190/.,  Oiftfts  aeooanted  for  the  ditremiee  by 
stating,  that  upon  taking  the  account  of  the  sums  due  irom  the  defendant,  they 
were  found  to  anuMint  to  lOOOl.  more  than  had  been  expected,  and  that  Houh 
mrd  had,  therefore,  increased  the  loan  to  4190/.  on  the  same  terms :  that  Oibbt 
declared  himself  the  agent  of  ffUHamion  the  plaintiff:  that  the  defendant  being 
threatened  by  Oibb$  with  legal  proceedings  for  debts  doe  from  him,  did,  after 
some  hesitation,  execute  the  securities :  that  (wibb9  thereopon  pxodnoed  and 
laid  out  upon  the  table  4180/.  in  bank  of  England  notes,  and  then  indorsed  the 
numbers  of  them  upon  one  of  the  deeds :  that  Oibb»<,  then  as  agent  of  HWIunlr- 
8on  the  plaintiff,  took  fh>m  these  notes  the  sum  of  2200/.  before  mentioned,  and 
400/.  with  interest  due  to  Howard^  together  with  another  ram  of  450/.,  418/. 
whereof  GiMs  declared  was  diie  \o  Howard  for  procnration  oi^  commissioff 
money,  and  for  costs  in  preparing  the  deed,  at  the  rate  of  X^per  cent,  on  4180/., 
and  the  residue  of  the  450/.  was  for  the  travelling  expenses  and  trouble  of  GM$ 
and  two  other  persons  who  accompanied  him  to  Stroud  to  witness  the  execu* 
tion  of  the  deeds :  that  Gibb$  thereupour  as  agent  of  WUliamton^  paid  over  to 
the  defendant  000/.  or  thereabouts,  the  balance  remaming ;  and  that  Howard 
and  Oibb9  were  never  agents  to  the  defendant. 

In  ansvrer  to  this,  there  were  affidavits  from  the  plaintiff,  from  his  attorney^ 
from  Gi&6s,  from  WhUehead  one  of  Howard*»  clerks,  and  from  Btrry^  (one 
of  the  witnesses  who  attended  at  the  execution  of  the  deed,)  which  contradicted 
tm  preceding  affidavit  in  the  following  particulars.  That  the  defendant  did  an* 
Ihorize  Howard  to  raise  4130/.:  that  Howard  did  not  stipulate  for,  or  have  10 
per  eent,^  or  any  other  sum  for  procuration  or  commission  'money :  that  rM«* 
the  numbers  of  tlie  notes  were  not  indorsed  on  the  deed  in  the  defend-  ^ 
ant's  presence  at  Stroud^  but  in  London^  before  Gibbs  started:  that  only  800/. 
was  deducted  for  expence  of  the  deed,  and  of  Oibbt^a  journey:  that  the  defend- 
ant never  objected  lo  this  chaige:  that  no  threat  of  legal  proceedings  was  ever 
made  :  that  Btrry  and  Gibb$  saw  the  defendant  (in  the  presence  of  his  brodier, 
8ir  George  Gooul)  put  the  whole  of  the  consideration  into  his  pocket,  and  then 
Berry  retired  with  the  other  witniys :  that  the  plaintiff,  ^ho  had  been  applied 
to  by  Howard  to  purchase  a  portion  of  the  annuity  lo  be  granted  by  the  de- 
fendant,  and  who  paid,  or  caused  to  be  paid  to  Howard  005/.,  to  purdnse  an 
annual  sum  of  1  Ifi/.,  parcel  of  that  annuity,  never  authorised  the  retainer  of  aaj 
part  of  the  consideration  money ;  and  that  to  the  best  of  the  plaintiff's  kn^w- 
fedkne  and  belief,  none  of  the  consideration  money  was  retained  by  Gibbe. 

ft  further  appeared,  that  the  defendant  had  twice  taken  advantage  of  the 
insolvent  debtor's  act,  and  had  enumerated  this  annuity  as  a  vdid  debt  in  his 
schedules :  and  that,  last  term,  the  defendant's  surety  was  ordered  lo  be  dis- 
charged on  paying  the  balance  that  was  due  according  to  the  terms  of  the  deed. 
It  was  sworn  by  Gibbs  that  the  charge  of  850/.  was  reasonable,  but  the  pr- 
ticulars  of  which  it  was  composed  were  not  shown. 

Vaughan  and  Taddy^  Se^ts.,  showed  cause  against  the  rule,  and  after  somt 
discussion  as  to  the  objection  to  the  memorial,  and  the  credit  due  to  the  defend- 
ant's affidavit,  aigued  to  the  following  effect  against  setting  aside  the  annuity  on 
the  ground  of  an  undue  retainer. 

Nearly  ten  years  have  elapsed  since  this  annuity  was  granted ;  but  the  courts 
have  often  expressed  a  wish,  to  put  some  limit  on  the  time  for  making  modoos 
rach  as  the  present,  analagous  to  the  limitations  imposed  on  *|4aintilfs  p^M 
in  actions  at  law,  Exparie  MaxweN^  8  Baai^  85.   An  annuity  has  never  ^ 
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been  set  aside  after  sttch  a  length  of  tinie  as  this,  upon  objeedons  resting  merely 
vpon  the  relalkm  of  parties  or  witnesses,  and  not  appearing  on  the  face  of  the 
instnunent.  In  Dnutt  ▼.  Rogeru^  %  B.  ^  B,  19,  where  an  annuity  was  set 
aside  after  a  period  longer  than  ten  years,  the  defect  appeared  on  &e  face  of  the 
memorial,  and  the  whde  transaction  was  tainted  with  fraud.  The  court,  there- 
Ibret  will  require  a  very  dear  case  to  be  made  out,  and  exercise  great  caution 
before  they  decide.  Nor  will  they  consider  the  length  of  time  alone,  but  also, 
what  has  been  done  under  the  instrament.  The  grantor,  instead  of  eomplaintng, 
has  alwajrs  acted  on  it  as  a  valid  instrument;  he  has  twice  taken  advantage  of 
the  insolvent  debtor's  act,  and  has  enumerated  the  annuity  among  the  debts  in 
his  schedule.  The  defendant's  surety  obtained  an  order  to  be  discharged  last 
term,  only  on  the  condition  of  his  paying  the  balance  according  to  the  provisions 
of  the  deed.  [Per  Cynams  he  asked  for  no  more.]  But  he  will  now  be  enti- 
tled to  say,  that  he  cannot  be  detained  for  that  balance,  because  all  the  deeds 
are  to  be  set  aside.  There  was  no  undue  retainer  here,  even  by  QibbSf  for 
850/.  is  sworn  to  be  the  hit  ehaige  ibr  preparing  the  deeds,  and  for  journeys, 
and  the  returning  money  to  pay  the  attorney's  bill,  is  the  fulfilment  of  a  pre- 
vious contract  with  him,  which  has  been  expressly  holden  to  be  allow^te, 
JMotiys  V.  Leakeys  T»  R.  411.  Even  admitting  tfiat  there  was  an  undue 
retainer  by  Gihb9^  the  precise  words  of  the  statute  SS  O,  3.  e.  141.  s.  0.  are, 
^  if  any  part  of  the  consideration  shall  be  returned  to  the  person  advancing  the 
sanie,  or  retained,  the  court  may  order  the  deeds  to  be  cancelled."  Now,  WU^ 
Hamion  the  plaintiff,  was  that  person;  but  it  is  not  pretended  that  any  money 
^381  ^^  returned  *to,  or  retained  by  him.  In  order  to  make  out  a  retainer 
^  as  against  WUUam$oih  the  defendant  must  show  that  €fibbB  was  l^* 
liaffifon'f  agent  for  that  purpose;  but  no  such  authority  is  shown,  and  ¥fil' 
SamMon  swears  that  nothing  was  retained  to  his  knowledge.  It  may  be  uiged, 
^ere  is  an  implied  authority  from  HllHammm:  but  if  there  be  an  implied  au- 
thority, it  can  only  be  implied  from  the  nature  of  a  transaction ;  and  in  the 
pessent  instance,  the  nature  of  the  transaction  implies  the  very  contrary.  It 
cannot  be  implied  that  Oibb§  was  agent  to  do  that  which  would  set  aside  the 
transaction  in' which  4ie  was  employed.  The  eonsequenees  of  such  a  doctrine 
would  be  extensively  fotal  to  many  innocent  persons. 

Hie  court  desired  to  hear  Lem  in  support  of  his  rale,  on  one  point  only, 
navieiy,  whether  there  was  any  case  in  which  the  courts  had  interfered  after 
ten  yean,  where  the  objection  did  not  appear  on  the  ftice  of  the  memorial. 

Cirois,  Seijt.,  who  was  with  Zens,  mentioned  Omdand  v.  Dt  FariOt  17  Fes. 
M»  where  there  had  been  a  lapse  of  M  yean.    But  Toddy  contended,  that 
that  case  proceeded  on  the  general  jurisdiction  of  equity,  and  could  not  afford* 
any  guide  for  the  decision  of  a  court  of  law. 

Dallas,  G.  J.  The  only  point  on  which  we  think  it  necessaiy  to  come  to 
a  deciston  is,  whether  or  no  any  part  of  the  consideration  for  this  annuity  has 
been  unduly  retained:  if  it  has  been  retained  by  the  grantee,  there  is  an  end 
of  the  question;  and  there  is  equally  an  end  of  the  question  if  it  has  been 
rslttuied  by  an  agent  of  the  grantsei  duly  authorised  for  the  payment  of  the  con* 
•2901  sicieration.  But  it  is  necessary  here  to  distinguish  'between  the  conduct 
-^  of  Qibbi  and  that  of  WUliamwnj  for,  if  the  question  depended  on  the 
conduct  of  OibbB  only,  there  could  be  no  doubt  We  must  reduce  the  matter 
to  the  plain  test  and  standard  of  common  sense:  when  a  man  who  negotiates, 
and  profits  by  negotiating  an  annuity,  goes  to  a  distance  with  two  witnesses 
prepared  for  the  purpose,  who  just  see  the  signature  of  the  grantor  and  imme- 
diately retire,  and  then  a  large  sum  out  of  the  consideration  money  is  taken 
back  for  the  expence  of  deeds  and  journies,  is  this  such  a  payment  as  the 
statute  requires!  I  think  not;  and  we  need  not  wander  into  the  details  of  the 
affidavits  for  other  circumstances  to  impeach  the  fairness  of  the  transactioa 
Taking  it  upon  OMs*s  affidavit  only,  this  is  not  a  payment  of  the  consideration » 
and,  therefete,  it  is  unaeoessary  to  consider  the  inconsistencies  or  contradioltioM 
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which  it  is  alleged  are  to  be  fonnd  in  the  affidarit  of  GoM*  But  is  fyUliamMon 
respoQsible  for  the  conduct  of  Gibb9?  No  doubt,  a  man  may  employ  an  agent 
for  lawful  purposes,  and  if  the  agent  exceeds  his  commission,  and  acts  unUw- 
fuUy,  the  principal  will  not  be  responsible;  nor  is  there  any  difference  in  that 
respect  between  this  and  other  cases  of  agency ;  but,  suppose  a  person  at  Edinr 
burgh  appoints  an  agent  here  to  pay  over  the  consideration  for  an  annuity,  it  must 
be  proved  to  have  been  duly  paid  over  by  the  grantee  or  his  agent,  to  the  grantor 
or  his  agent:  and  here  I  found  my  opinion  ou  the  affidavit  of  PFUlUanMon;  he  is 
the  grantee  in  this  case,  and  Gibbt  is  his  agent  for  the  purpose  of  making  payment: 
to  a  certain  extent  he  is  also  the  agent  of  Goold;  in  fact,  he  is  the  common  agent 
of  both  parties,  and  has  duties  to  perform  to  both :  now,  WtUiamaan  should 
make  out  that  he  paid  to  Gt66f  in  money  or  notes  the  amount  of  the  consider- 
ation money,  with  instructions  for  GibbM  to  pay  it  to  the  grantor;  instead  of 
this,  he  merely  says,  he  paid  or  caused  to  be  paid,  without  ^further  rMin 
particulars.  The  words  of  the  act  are,  ^if  any  part  of  the  consideration  ^ 
shall  be  returned  or  retained,  the  court  may  order  the  deeds  to  be  cancelled:** 
he  swears  that  no  money  was  retained  to  his  knowledge,  but  not,  that  none 
was  returned.  If,  as  appears  to  have  been  the  case,  he  had  general  dealings 
with  GUfbs,  this  was  no  more  a  payment  to  Gooldf  than  the  mere  passing  of  a 
sum  in  account  witli  an  agent  would  have  been  a  payment.  The  case  in  Veiey 
is  an  answer  to  the  objection  with  respect  lo  the  time  that  has  elapsed  since  the 
annuity  was  first  acted  on;  and  are  we  to  suffer  a  grant  thus  fraudulently 
obtained,  to  go  on,  when  probably  the  same  distress  which  led  to  the  original 
borrowing  had  occasioned  the  delay  in  this  application?  The  rule  must  be 
made  absolute,  on  the  terms  of  an  account  being  taken  by  the  prothonotary  to 
ascertain  what  is  due  for  principal  and  interest,  and  the  grantor's  paying  the 
balance  in  arrear. 

Park,  J.  I  am  of  the  same  opinion,  and  had  no  doubt  on  the  case  till  the 
argument  was  uiged  as  to  the  lapse  of  time.  With  respect  to  that,  where  there 
is  no  particular  hardship  in  Uie  case,  and  the  grantee  and  witnesses  are  dead, 
the  courts  will  not  set  aside  Uie  annuity  afler  a  great  lapse  of  time.  In  £x  parte 
Maxwell^  Lord  Kenyan  says, »« during  the  life  of  the  grantee  no  objection  was 
taken  to  the  annuity,  and  the  interest  was  regularly  paid ;  and  tliis  has  contin* 
ued  to  be  done  for  near  seven  years  since  his  death.'*  But  in  Drake  v.  Rogen^ 
eleven  or  twelve  years  had  elapsed;  and  though,  there  was  an  objection  on  the 
face  of  the  memorial,  the  court  decided  chiefly  on  the  circumstances  of  the  case, 
and  set  aside  the  annuity  though  all  the  witnesses  were  dead;  there  is,  thers- 
fore,  no  such  rule  as  the  plaintiff's  counsel  has  contended  for;  but  each  ease 
depends  on  its  own  pecidiar  circumstances;  and  there  *ean  be  no  doubt  rvoVi 
on  these  affidavits,  that  the  present  has  been  a  case  of  fraudulent  dealing.  L 
The  parties  interested  swear  most  guardedly:  they  assert  that  no  money  was 
reiainedf  but  they  cautiously  avoid  saying  that  none  was  returned;  and  though 
it  is^  stated,  that  the  grantor  put  the  money  in  his  pocket,  it  is  evident  tins 
was  only  for  the  purpose  of  enabling  the  witness  to  make  such  a  colonrUe 
statement,  since  it  was  immediately  taken  out  again:  Gibbe  admits  that  he 
received  350/.,  and  gives  no  account  whatever  of  the  particulars  of  the  chaige. 
The  rule,  therefore  must  be  made  absolute,  on  an  account  being  taken  of  what 
is  due  for  principal  and  interest. 

BuRRouoH,  J.  Parliament  has  imposed  upon  us  the  duty  of  watching  these 
proceedings  most  narrowly.  If  the  principal  will  not  look  to  his  own  business 
in  an  affair  of  such  importance,  he  must  suffer  for  his  neglect;  the  agent  stands 
in  his  place,  and  the  principal  must  be  responsible  for  the  due  payment  of  the 
consideration  money.  The  act  says,  the  money  must  be  bona  fide  paid :  was 
this  so  here?  The  witnesses  retire,  and  GUbbe  and  Goold  are  left  together; 
QwM  says,  that  460/.  was  retained,  and  GUbhe  admits  350/.,  which,  he  says, 
was  for  the  expense  of  deeds  and  investigating  title ;  but  no  bill  of  costs  is  imio- 
daced,  nor  any  thing  to  justify  the  chai^.    The  impression  on  my  mind  is. 
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that  this  money  has  been  improperly  retamed,  and  Uie  annuity  must  therefore 
be  set  aside* 

Rule  absolute  to  set  aside  the  annuity,  on  an  account  being  taken,  and  on  the 
defendants  paying  what  may  be  found  due  for  principal  and  Uwfiil  interest 


«242]  *SKEEN  v.  MCGREGOR. 

Affidavit  to  hold  to  bail :  what  auffieieot  on  a  debt  on  cbartsr  partf. 

The  affidavit  to  hold  to  bail  in  this  case  was,  <«that  Gregar  BifChregar  is 
justly  and  truly  indebted  unto  Lawrence  Skeen  of  Leiihf  in  the  sum  of  490/. 
lOf .,  upon  and  by  virtue  of  a  certain  charter-party  of  affreightmentv  bearing  date 
15th  January  last,  for  and  on  account  of  the  heirs  of  a  certain  ship  or  vessel 
called  the  Steen^  let  to  hire  by  the  said  Lawrence  Skeen  to  the  said  O.  M'O.^ 
and  by  him  taken  for  a  certain  voyage  from  the  port  of  LeUh  to  Poyaief*  and 
deponent  further  saith,  that  no  tender  or  offer  hath  been  made  by  or  on  behalf 
of  the  said  G.  JIf  G.  to  pay  the  said  sum,  dtc. 

LaweSf  Seijt,  moved  to  discharge  the  bail  on  the  ground  that  this  affidavit 
was  insufficient,  as  stating  a  debt  arising  on  a  charter-party,  but  not  alleging 
that  there  had  been  any  breach  of  the  stipulations  which  that  charter-party 
contained:  he  referred  to  Hatfield  v.  Lingard^  6  T,  R,  217,  Stinton  v.  Hughes^ 
6  T,  R.  13,  and  M^Pkereon  v.  Zone,  6  £.  ^  Jl.  108,  where  the  cause  of 
action  arising  on  the  breach  of  a  contract,  it  was  holden,  that  a  breach  ought  to 
be  shown  in  the  affidavit  to  hold  lo  bail. 

But  the  court  thought  the  allegation  that  the  defendant  was  indebted  for 
the  hire  of  a  ship  in  a  sum  which  he  had  not  paid,  was  sufficiently  certain, 
and 

Refused  the  role. 


•243]  *CANNON  et  al  v.  MEABURN  et  al. 

The  captain  of  a  ahip,  which  waa  about  to  aink  from  the  afi^O  of  bad  weather,  pat  hno  a  port 
abort  of  hie  deatinatioii,  and  tbinkiny  that  the  expence  of  lepaira  woald  frnatrate  the  ahip  own* 
er'a  advenittre,  aoU  the  cargo  under  the  order  of  a  Vioe-admiraltj  court,  thoui|h  he  mi^ht 
have  forwarded  it  to  ita  deatinaiion  by  another  veaaei,  and  might  have  reiMiied  hia  own  ahip : 
held,  that  he  ought  either  to  have  forwarded  the  cargo  or  have  repaired  hia  own  ship ;  that  he 
had  no  authority  to  aell  the  cargo,  and  that  hia  ownera  were  liable  to  the  ownera  of  the  cargo 
for  the  non*deUvery  thereof,  though  the  bill  of  lading  atijpulaiad  only  for  a  conveyance,  "the 
dangera  and  accidenta  of  the  aeaa  and  of  navigation  of  what  kind  aoever  excepted. 

Case  against  the  defendants,  as  carriers  by  sea,  for  breach  of  duty,  in  not 
delivering  at  their  place  of  destination  72  chests  of  indigo,  consigned  to  London. 
The  declaration  also  contained  a  count  in  trover,  for  the  unlawful  conversion  of 
the  indiffo.  At  the  trial  before  Dallas  C.  J.,  and  a  special  jury,  London  sittings 
afler  Imchaelmas  term,  1822,  the  facts  were  as  follows : 

The  defendants,  owners  of  the  ship  Lady  Banks,  had,  by  their  captain,  en- 
gaged, under  a  bill  of  lading,  to  convey  the  plaintiff's  indigo  from  CiUcutia  to 
London,  the  dangers  and  accidents  of  the  seas  and  of  navigation  of  what  kind 
soever  (save  rislu  of  boats,  so  far  as  ships  are  liable  thereto,  excepted.)  The 
captain  sailed  from  Calcutta  in  December,  1820,  and  afler  encountering  much 
bsd  weather,  put  into  Drincomale :  it  was  there  found  that  the  ship  had  sue- 
considerable  damage;  but  1000/.  having  been  laid  out  in  repairs, sh# 
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pHDceeded  on  her  ToyagOt  when,  lifter  encountering  a  succession  of  gales  of 
wind,  she  arrived  in  a  sinlung  state  at  the  Mauritiut^  on  the  25th  of  March^ 
1831.  There  the  captain,  finding  (as  he  himself  stated  upon  the  trial)  that  the 
expence  of  repairing  the  ship  would  be  30,000  dollars,  an  expense  so  great  as 
to  frustrate  the  whole  adventure,  and  being  at  a  loss  how  to  act,  abandoned  the 
ship,  and  placed  her  and  her  caigo  at  the  disposal  of  the  Vice  Admiralty  Court, 
by  order  of  which  court  tliey  were  aHerwards  sold,  the  ship  on  the  18th  and 
*the  greater  part  of  the  cargo  on  the  21st  of  Afoy,  and  the  proceeds  lodged  r«244 
in  the  registry  of  the  court,  though  there  had  been  two  surveys  of  the  ^ 
ship,  upon  both  of  which  it  was  reported  she  might  be  repaired,  and  though 
the  plaintiff's  indigo  was  undamaged,  except  as  to  about  21  chests.  The  ship 
was  afterwards  repaired  by  the  purchaser,  and  proceeded  on  a  voyage  in  the 
fAuguut  ensuing.  The  plaintiffs  called  another  captain  of  great  experience,  who 
«aid  that  the  expence  of  repairing  would  not  have  exceeded  2000/.  or  2500/.; 
that  he  had  advised  the  defendant's  captain  to  tranship  the  goods  and  forward 
them  to  England  by  another  vessel ;  had  offered  for  that  purpose  his  own  ves- 
sel, then  about  to  sail,  and  had  cautioned  the  defendant's  captain  against  having 
any  thing  to  do  with  the  Vice  Admiralty  Court,  because  it  would  only  occasion 
him  unnecessary  and  ruinous  delay  and  expense.  DaUa»  C.  J.,  directed  the 
juxy  to  consider  whether  the  ship  could  have  been  repaired,  or  whether  the 
goods  could  have  been  transhipped  and  so  forwarded  to  their  destination,  adding, 
uat  if  they  could  have  been  so  transhipped,  in  his  opinion  the  captain  was 
bound  to  tranship  them :  the  jury  found  that  the  ship  might  have  been  repaired, 
and  that  the  goods  might  have  been  transhipped,  and  gave  a  verdict  for  the 
plaintiffs. 

Vaughan  Serjt.,  having  obtained  a  rule  tori  for  a  new  trial,  on  the  ground 
that  the  defendant  was  excused  from  his  contract  by  the  perils  of  the  seas,  and 
that  the  jury  had  been  misdirected. 

Lens  and  Toddy  Serits.  showed  cause  against  the  rule.  The  defendant  would 
only  have  been  excused  by  the  perils  of  the  seas,  if  the  goods  had  been  actually 
lost ;  but  that  not  being  the  case,  he  was  as  much  bound  to  tranship  and  for- 
ward them  to  their  destination,  if  he  *coHld  not  conveniendy  carry  them  r«24a 
himself,  as  a  carrier  by  land  is  bound  to  forward  goods  where  his  wag-  ^ 
gon  breaks  down.    The  capuin  is  agent  for  the  owner,  who  is,  therefore,  res- 
ponsible for  the  acts  of  the  captain :  but  the  captain  had  no  authority  to  sell  the 
cargo ,  the  utmost  he  can  do  in  a  case  of  extreme  necessity,  is  to  hypothecate. 
Case  of  the  GraiUudine,  8  Bob.  Adm^  Rep.  240.  fViUon  v.  Dickson,  2  Stark. 
I.  2  B.  ^  A.2.    In  the  case  of  the  GratUudine,  p.  261.  Lord  Stowel  says, 
he  ought  to  look  out  for  the  means  of  accomplishing  his  contract  if  possible ; 
that  is,  the  safe  conveyance  of  the  property  entrusted  to  his  care  in  that  same 
vehicle  which  he  has  contracted  to  furniBh.     If  the  captain  had  no  power  to 
sell,  the  order  of  the  Vice  Admiralty  Court  makes  no  difference  in  Uie  case ;  for 
it  is  clear  that  court  had  no  authority  to  issue  any  such  order.    Beid  v.  Darby. 
10  East,  143«     The  captain  does  not  become  agent  for  the  owner  of  the  cargo, 
except  in  cases  of  insurance  or  fiscal  regulations,  {^per  Sir  fV.  Scott  in  the  case 
of  the  Jl/ercurtui,)  1  Bob.  Adm.  Bep.  84.,  unless  the  character  be  forced  upon 
him  by  some  unavoidable  necessity ;  no  such  necessity  existed  in  the  present 
instance,  because  the  cargo  might  have  been  transhipped  and  forwarded  at  once. 
Vaughan  contra.     The  captain  is  not  bound  to  tranship  the  goods  and  for- 
ward them;  he  is  only  at  liberty  to  do  so  if  he  pleases ;  and  this  is  the  language 
used  by  Lord  Stoweit  in  the  case  of  the  Gratittuiine,  p.  261.     Neither  is  the 
owner  bound  to  incur  the  expense  of  a  reparation  which  miffht  frustrate  his 
whole  adventure ;  it  would  be  most  unreasonable  that  he  shouhl  be  compelled 
to  spend  3  or  4000/.  in  repairs,  in  order  to  earn  3  or  400/.  freight.    In  the  pre- 
sent case  the  repairs  *could  not  have  been  done,  except  at  an  expense  r«2i6 
that  would  have  defeated  the  object  of  tlie  voyage ;  and  the  ruinous  re-  ^ 
pain  were  rendered  necessary  by  tempestuous  weather ;  as  far,  therefore,  u 
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the  ship  and  its  owners  are  concerned,  the  voyage  was  terminated  by  the  perik 
of  the  seas  upm  the  ship's  arriving  at  the  HiaurUhu^  and  the  defendants  are 
therefore  disehaiged  by  the  express  terms  of  their  contract;  it  is  by  tliese  terms, 
by  the  exception  of  the  perils  of  the  seas,  that  a  carrier  by  sea  difiers  from  a 
land  carrier ;  the  land  carrier  is,  in  effect,  an  insurer  also*  but  the  carrier  by  sea 
excludes  that  species  of  liability,  by  refusing  to  answer  for  the  perils  of  the  seas. 
The  voyage  being  terminated  by  the  perils  of  the  seas,  the  captain  becomes,  by 
unavoidable  necessity,  the  agent  for  the  owner  of  the  cargo,  and  in  that  capacity 
the  ship  owners  are  no  longer  answerable  for  his  acts ;  Emitting,  however,  tliat 
he  continues  the  agent  of  the  ship  owners,  he  is  only  their  agent  for  purposes 
within  the  scope  of  his  authority ;  his  authority  from  the  ship  owner  is  to  con- 
vey, not  to  sell  the  cargo  committed  to  his  charge ;  and  in  no  case  has  a  prin* 
cipal  been  held  liable  for  the  tortious  acts  of  his  agent  or  servant, 

Dallas  C.  J.  I  certainly  told  the  jury  it  was  the  duty  of  the  captain,  under 
the  circumstances  of  this  case,  to  tranship  the  plaintiff's  goods  if  he  had  the 
means  of  so  doing ;  the  jury  found  that  he  had  the  means,  and  to  me  it  appears 
an  extraordinary  doctrine,  that  the  owners  may*  stop  short  and  frustrate  the  in- 
tentions of  tlie  freighter ;  I  cannot  distinguish  between  the  act  of  the  owners 
and  their  captain  in  such  a  case ;  I,  therefore,  told  the  jury,  that  the  owners 
were  responsible  for  the  act  of  their  captain,  and  I  see  no  reason  for  coming  to 
an  opinion  different  from  that  which  I  then  advanced. 
^2AT\       *P^iuc,  J.     It  has  been  urged  that  the  defendant's  contract  is  limited 

-J  by  the  bill  of  lading;  this  is  true ;  but  in  the  eye  of  the  law,  a  ship  owner 
is  a  common  carrier:  all  the  elementary  books  say,  that  masters  of  ships,  barge- 
men, and  lightermen,  are  common  carriers,  and  chargeable  on  the  custom  qI[  the 
realm ;  there  is  no  distinction  between  them  and  o&er  carriers,  and  all  are  re- 
sponsible for  the  acts  of  their  agents.  The  defendant,  therefore,  is  liable  on  his 
contract,  unless  he  is  exempted  by  some  exception  in  it.  What  is  the  excep- 
tion here!  The  dangers  and  accidents  of  the  seas,  of  what  kind  soever;  the 
plaintiff's  goods  were  not  lost  by  the  dangers  of  the  seas,  and  the  exception 
cannot  be  extended  by  implication.  In  the  ancient  law  of  this  country,  the 
greatest  jealousy  is  expressed  on  the  subject  of  any  supposed  difference  between 
the  responsibility  affecting  masters  of  ships,  and  carriers  by  land ;  and  in  7Ve- 
menktert  v.  7Ven/t<m,  1  Sid,  452.,  Lord  HaU  held,  that  the  master  of  a  ship 
could  not  sell,  or  his  transfer  confer  any  property,  in  cases  of  unyielding  neces- 
sity. That  principle  has  been  qualified  in  modem  times,  but  even  now  the 
master  cannot  sell,  except  in  a  case  of  inevitable  necessity,  and  that  very  excep- 
tion confirms  the  general  rule.  Such  is  the  rule  with  regard  to  ships,  and  it 
applies  more  strongly  in  the  case  of  goods.  The  question  was  fully  discussed 
in  the  case  of  the  GratUudint.  At  the  time  when  that  case  was  decided,  ex- 
cept Justin  V.  Ballam^  1  Salk.  34.,  no  authority  could  be  found,  which  would 
justify  the  captain  even  in  hypothecating  the  cargo ;  and  in  Reid  v.  Darby ^  Lord 
Ettenborough  expressly  decides,  that  the  Admiralty  courts  can  give  no  author- 
ity for  the  sale  of  the  ship.  In  the  case  of  the  Fanny  (If  Elmira^  Edw.  1 17., 
Lord  StatveU  says,  touching  such  a  sale,  *«  In  the  first  place,  it  must  be  shown 
y      ..  that  there  was  a  necessity;  and  *then  it  remains  to  be  considered, 

•J  whether  it  was  such  as,  by  law,  would  give  the  master  a  right  to  sell. 
That  such  a  case  may  arise,  I  am  not  prepared  to  deny ;  suppose,  for  instance, 
a  ship  in  a  foreign  country,  where  there  is  no  correspondent  of  the  owners,  and 
no  money  to  be  had  on  hypothecation,  to  put  her  into  repair:  in  a  case  of  that 
description,  strongty  put,  where  there  was  no  ground  for  suspicion,  although  I 
do  not  know  that  such  a  power  is  given  the  master,  by  ihe  general  maritime 
law,  yet  feeling  its  expediency,  this  court  would  strain  hard  to  support  the  title 
of  the  purchaser.  But  then  there  must  be  the  clearest  proof  of  necessity ;  it 
must  be  shown,  not  only  that  the  vessel  was  in  want  of  repair,  but  likewise  that 
it  was  impossible  to  procure  the  money  for  that  purpose.'^  Nothing,  therefore, 
tml  extreme  necessity  will  justify  the  master  in  disposing  of  the  caigo.    Tliere 
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18  no  color  for  saying,  that  any  such  necessity  ezbted  in  the  present  instance. 
The  captain  had  an  opportunity  of  forwarding  the  goods ;  he  was  requested  to 
do  so,  and  his  ship  was  aflerwards  repaired,  and  proceeded  on  her  voyage. 

BuRROUOH,  J.  The  Lord  Chief  Justice  laid  down  the  law  correctly  at  the 
trial,  and  tlie  jury  drew  the  proper  conclusion,  from  the  facts  before  them ;  there 
is  no  reason,  therefore,  for  granting  a  new  triad,  and  the  present  rule  must  be 

Dischaiged. 


*JONES  et  al.,  surviving  Executors  of  JAMES  JONES,  deceased,  v.  r*U9 

RACHEL  JONES. 

PIuDtifb  lued  as  ezecnton,  upona  count  which  alleged  that  the  defendant,  after  the  death  of 
the  telrtator,  aceounted  with  the  plaintifia,  as  executors,  concerning  samt  of  monejr  due  from 
the  deiendant  to  the  plaintiib,  fs  eiecutors,  and  that  the  defendant,  upon  that  account,  being 
found  indebted  to  them,  as  executors,  promised  them,  as  executors,  to  pay : 

Held,  that  it  appeared,  on  this  count,  the  plaintifis  might  have  sued  in  their  own  right ;  and 
that,  therefore,  upon  nonsuit,  they  were  liable  to  costs. 

The  plaintifis  declared,  on  a  promissory  note,  (made  by  the  defendant  and 
another  person,  in  favor  of  the  testator,  in  1808,  and  payable  on  demand,)  and 
also  for  money  lent,  interest,  money  had  and  received,  money  paid,  and  on  an 
account  stated. 

Then  were  thirteen  counts,  on  promises  made  to  the  testator  in  his  lifetime. 
The  fourteenth  count  stated,  that  the  defendant,  being,  in  the  lifetime  of  the  tes- 
tator, indebted  to  him  on  a  promissory  note,  and  for  money  lent,  d&c,  and  the 
money  being  unpaid  at. the  oeath  of  the  testator,  afterwards  promised  the  ezeco- 
ton  to  pay  them. 

The  fifteenth  count  alleged,  that  the  defendant,  after  the  death  of  the  testator, 
accounted  with  the  plaintiffs,  as  executors,  concerning  divers  other  sums  of 
money,  from  the  defendant  to  the  plaintiffs,  as  executors,  as  aforesaid,  before 
that  time  due,  and  then  unpaid ;  that  the  defendant  was  found  in  arrear  upon 
that  account,  and  indebted  to  the  plaintiffs,  as  executors,  and  being  so  indebted, 
promised  the  plaintiffs,  as  executors,  to  pay  them. 

The  defendant  pleaded,  that  the  cause  of  action  did  not  accrue  within  six 
years,  upon  which  allegation  issue  was  joined. 

The  plaintiffs,  in  fact,  relied  on  a  revival  of  the  debt,  by  a  promise  made  to 
them  after  the  death  of  the  testator,  and  within  six  years ;  but  they  were  non- 
suited; and  upon  tliis  nonsuit,  the  prothonotary,  upon  taxation,  allowed  the 
defendant  her  costs;  whereupon, 

*Feak€9  Serjt.,  obtained  a  rule,  calling  upon  the  defendant  to  show  rttoRQ 
cause,  why  the  prothonotary  should  not  review  his  taxation  of  costs.        I- 

Lawest  Serjt,  showed  cause.  It  was  formerly  held,  that  the  executor,  when 
nonsuited,  would  be  exempt  from  costs,  if  the  sum  which  he  proposed  to  recover 
woidd  be  assets  in  his  hands;  that  rule,  however,  has  been  abandoned,  and  it  is 
now  clearly  established,  that  the  executor  is  only  exempt  where  he  necessarily 
sues  as  executor,  and  that  wherever  he  has  the  power  of  suing  in  his  own  right, 
without  naming  himself  executor,  he  shall  pay  costs,  if  he  be  nonsuited,  though 
he  sue  as  executor,  and  the  sum  to  be  recovered  would  be  assets  in  his  hand. 
Thus,  in  an  action  on  bond,  the  executor  who  faib  shall  not  be  liable  to  costs, 
though  the  breach  of  condition  assigned,  be  a  breach  in  the  time  of  the  executor, 
because  the  bond  is  the  foundation  of  the  action,  and  the  plaintiff  cannot  sue  on 
that,  without  naming  himself  executor,  Portman  v.  Cone,  2  Ld.  Raytn,  1413. 
But  where  the  action  was  for  money,  had  and  received  by  the  defendant,  after 
the  testator's  death,  to  the  use  of  the  plaintiff's  wife,  as  executrix,  the  plaintiff, 
having  failed  in  the  action,  was  held  liable  to  costi,  GMihwayte  v.  Pdriet  ft 
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71  J7.  234.  So,  in  an  actioQ  of  trover,  where  the  conversion  was  in  the  time  of 
the  executor.  Bollard  ▼.  Spencer,  7  T.  R.  358.,  HoUis  v.  Smithy  10  Eatt.  293. 
In  Coektrell  v.  Kynastan,  4  T,  R,  277.,  the  conversion  to  which  die  evidence 
was  directed,  was  in  the  testator's  time.  In  the  present  case,  for  the  matters 
stated  in  the  fifleenth  count,  the  plaintiffs  might  have  sued  in  their  own  right ; 
and  Jones  v.  ff^on,  1 1  Mod.  250.,  is  the  same  case  as  the  present.  {Per  Cu- 
•2511  ''*^''''*     llih  Modem  Reports  is  not  ^esteemed  a  book  of  authority.) 

-I  The  cause  of  action  accruing  to  the  plaintiffs,  in  right  of  their  testator, 
was  barred  by  the  statute  of  limitations,  and  the  action  was  brought  on  the  sub- 
sequent promise,  which  was  a  new  cause  of  action.  In  BiUl  v.  Palmer,  2  Leo. 
105.,  3  Keb,  020,  043.,  Tlio.  Jones,  47.,  as  reported  in  Sir  T.  Jones,  and  JTe- 
ble,  the  account  stated  was  with  reference  to  a  debt  due  to  the  testator,  and 
created  no  new  cause  of  action,  but  only  ascertained  the  old  cause,  which  still 
remained  the  debt  of  the  testator. 

Feake,  in  support  of  his  rule.  The  account  having  been  entered  into  by  the 
defendant,  with  reference  to  a  debt  originally  due  to  the  testator,  the  plaintiffs 
were  obliged  to  sue  as  executors,  and  could  not  have  recover^  had  they  sned 
in  their  own  right.  The  subsequent  promise  did  not  create  a  new  debt,  but  only 
afforded  available  evidence  of  the  old.  Evidence  of  an  account  made  in  respect 
6f  the  promissory  note,  could  only  be  admissible  under  an  allegation  of  an  ac 
count  with  the  plaintiffs,  as  executors :  tlierefore,  although  the  plaintiffs  mighi 
under  the  fifteenth  count,  recover  on  an  account  stated  with  them  in  their  owr. 
right,  yet  there  is  nothing  on  the  face  of  the  count  which  would  exclude  a  reeo 
very  in  the  right  of  the  testator;  and  the  plaintiffs  are  not  liable  to  costs,  unless 
it  appears,  upon  the  face  of  the  count,  that  they  might  have  sued  in  their  own 
right.  In  the  cases  relied  on,  it  has  appeared  on  the  face  of  the  count,  that  the 
p&intiff*s  naming  himself  executor  was  unnecessary;  as  in  C^ldtkwayte  v. 
Peirie,  where  the  suit  was  for  money,  had  and  received  by  the  defendant,  afler 
the  death  of  the  testator,  not  only  the  promise,  but  the  cause  of  action  appeared, 
on  the  face  of  the  proceedings,  to  have  accrued  to  the  executor  in  his  own  right. 
*252n   ^'  ^  ^®  cases  in  trover,  the  conversion,  *which  was  the  cause  of  ac- 

^  tion,  occurred  after  the  death  of  the  testator;  so  that  it  necessarily  ap- 
peared, on  the  face  of  the  declaration,  that  the  plaintiff  might  have  sued  in  his 
own  right;  but  where  on  the  declaration  it  has  appeared  he  must  sue  as  execu- 
tor, he  has  been  holden  excused  from  costs,  though  the  inunediate  cause  of 
action  arose  after  the  death  of  the  testator,  as  in  Poriman  v.  Canet  Taitersall 
V.  Groote,  2  B.^  P,  253.,  Cooke  v.  Lucas,  2  £ast.  305.,  Btdl  v.  Palmer,  is 
decisive  of  the  present  question.  There  the  account  stated  by  the  defendant, 
with  the  plaintiff,  being  in  respect  of  a  debt  due  to  his  testator,  it  was  holden  he 
would  have  been  nonsuited,  if  he  had  declared  in  his  own  right;  and  nothing 
appearing  upon  the  face  of  the  declaration,  to  show  that  the  accounting  was  not 
in  respect  of  a  debt  due  to  the  testator,  or  that  the  plaintiff  could  have  sued  in  his 
own  right,  he  was  holden  exempt  from  costs.  If  the  fifteenth  count  had  been 
demurred  to,  or  a  motion  were  to  be  made  in  arrest  of  judgment,  on  the  ground 
of  misjoinder,  the  court  would  say,  it  must  be  presumed,  mat  the  account  stated 
was  in  respect  of  a  debt  due  to  the  testator ;  so  that  if,  on  this  occasion,  the 
court  should  hold,  that  it  can  only  comprehend  an  account  stated  with  the  plain- 
tiffs in  their  own  right,  the  count  must  be  read  in  different  ways,  on  diffel^t 
occasions. 

Park,  J.  I  am  of  opinion,  that  the  taxation  by  the  prothonotary  is  right. 
The  argument  for  the  defendant  is  founded  on  the  case  of  Bull  v.  Palmet, 
which  was  decided  in  the  time  of  Charles  the  Second ;  though  the  object  of 
the  courts,  of  late,  has  been  to  restrain  the  rule  which  has  existed  in  favor  of 
executors.  Still,  where  the  cause  of  action  and  the  promise  are  laid,  as  accru- 
MKA-.  ing  in  the  time  of  the  testator,  executors  are  *exempt  from  costs.     But 

J  it  was  laid  down,  in  Hbllis  v.  Smith,  which  was  decided  in  1808,  and 
by  Mansfield^  0.  J.,  in  1809,  in  Chrmstead  v.  ^AiV/ey,  2  Tami.  119.,  ^  that 
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where  an  executor  may  declare  m  his  own  light,  he  shall  be  liable  for  oosts.^ 
In  Tatteraall  ▼•  Chvote^  Lord  Eldon^  in  effect,  supports  the  same  doctrine,  be- 
cause that  was  an  action  of  covenant ;  and  though  &e  breach  was  aAer  the  deadi 
<if  the  testator,  the  plaintiff,  in  order  to  show  a  right  to  declare  on  the  deed,  was 
obliged  to  sue  as  executor.  The  only  question  here  is,  whether,  upon  the  face 
of  the  declaration  it  does  not  appear,  the  plaintiff  might  have  sued  in  their  own 
riffht.  They  say,  **  that  afler  the  death  of  the  testator,  the  defendant  accounted 
with  them,  as  executors,  concerning  sums  due  from  the  defendant  lo  the  plain- 
tiffs, as  executors,  and  upon  that  account^  being  found  indebted  to  the  i^aintifls, 
as  executors,  promised  the  plaintiffs,  as  executors,  to  pay  them.*'  If  they  meant 
to  show,  that  the  accounting  was  for  sums  due  in  the  time  of  the  testator,  they 
ought  to  have  said,  the  defendant  accounted  with  them,  as  executon,  concerning 
sums  due  (rom  the  defendant  to  the  testator.  I  think  it  appears  on  this  count, 
that  the  plaintiffs  might  have  sued  in  their  own  right,  and,  therefore,  the  present 
rule  must  be  dischaiged. 

BuRiouoH,  J.  By  reference  to  Sir  T.  Janea^t  reports,  it  appears,  that  the 
case  of  Bull  v.  Palmer^  is  no  authority  for  the  position  which  is  maintained  on 
the  part  of  the  defendant,  because  the  account  stated  in  that  case  appeared  to  be 
concerning  a  debt  due  to  the  testator.  We  have  been  pressed  with  the  aigu- 
ment,  as  to  what  we  should  hold,  if  the  fifteenth  count  were  demurred  to  on  the 
ground  of  misjoinder;  it  will  be  sufficient  to  decide  that  point  when  it  shall 
arise ;  but  if  it  were  necessary  *now,  I  should  say  that  there  is  no  mi«-  r^Kd 
jmnder,  because  whatever  is  recovered  under  the  count  will  be  assets.  *- 
But  it  does  nut  appear  on  the  face  of  the  count,  that  the  plaintiffs  were  bound 
to  sue  as  executors,  which,  if  the  cause  of  action  accrued  to  them,  on  a  matter 
arisiog  in  the  time  of  the  testator,  they  ought  to  have  shown ;  the  accounting 
described,  is  clearly  one  on  which  the  plaintiffs  might  have  sued  in  their  own 
righu 

Rule  dischaiged.! 

t  DaUagf  C.  J^  was  abMnt. 


•In  the  Matter  of  WILLIAM  HENRY  ROCHPORT.  [*2M 

The  derfc  of  the  ptpera  in  the  Fleet  priaon  it  entitled  to  a  fee  of  2f .  6d,  on  every  action  from 

which  a  priaoaer  is  daadnrfed. 


Wnxxui  Hbitby  Rochfort,  a  prisoner  in  the  Fleei^  having  obtained 
chanes  in  twelve  actions  under  which  he  had  been  detained  in  custody,  the 
warden  of  Uie  Fleei  demanded,  and  obtained  from  him,  previous  to  his  enlarge- 
ment, among  other  fees,  which  were  undisputed,  1/.  10«.  for  the  clerk  of  the 
papm. 

The  warden  of  the  Heei  having  been  called  on,  under  a  motion  made  by 
Petf,  Seijt.,  **to  show  cause  why  he  should  not  repay  to  the  said  fF.  H.  Rock- 
fori  the  sum  of  I/.  10s.,  the  same  having  been  taken  by  the  said  warden  finr 
fees  which  were  not  legally  due  to  him.'* 

Vaughant  Serjt,  for  the  warden,  stated,  that  by  a  rule  or  order  of  this  court, 
made  in  JSosler  and  TVinity  terms,  13  0, 1.,  1727,  it  was  ordered,  ''tliat  on  a 
prisoner's  discharge,  there  is  due,  and  ought  to  be  paid  to  the  clerk  of  the  papers 
for  every  action  3s.  6<f.:"  that  this  appeared  to  be  an  ancient  fee  at  tliat  time, 
and  had  been  demanded  and  paid  ever  since,  though  it  did  not  appear  in  the  list 
of  fees  on  the  table  hunc  up  in  the  prison  under  me  acts  of  2  G.  2.  c.  22.,  and 
82  G.  2.  c.  28.,  that  table  and  those  acts  applying  only  to  the  warden's  fees, 
which  were  settled  by  another  rule  of  court  in  1729. 
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/Vfff  Serjt,  contended  that,  under  the  prorisions  of  flioee  aeis,  no  fee  could 
be  taken  for  the  discharge  of  any  prisoner,  except  such  as  appeared  on  the  table 
of  fees  publicly  hung  up,  and  that,  therefore,  the  table  framed  under  the  authority 
of  the  acts  must  be  deemed  to  have  superseded  the  authority  of  the  rule  of  court 
^561  ^^  ^''^«  *eo  tar  «s  that  rule  related  to  the  fees  of  the  officers  of  the  prison 
-^  on  the  discharge  of  prisoners. 

The  court  said  that  this  was  a  quesdon  of  nicety,  arising  on  the  construction 
of  the  orders  of  the  court  and  the  acts  of  parliament  taken  together.  They, 
therefore,  commended  the  warden  for  requiring  the  fee,  (which,  as  a  trustee  for 
his  successors,  he  was  bound,  aAer  a  usage  of  more  than  ninety-six  years,  not 
to  abandon  without  an  order  of  the  court,)  and  haviiu;  stated  tliat  he  obtained 
his  appointment  entirely  from  his  known  character  for  probity  and  humani^, 
Cook  time  to  consider. 

Their  ultiowte  decision  was  now  delivered  by 

Park,  i.  The  couft  upon  consideration  think  this  rule  must  be  discharged : 
when  the  case  is  looked  into,  there  is  no  difficnhy  in  it.  In  Eoiier  term  13  G. 
In  17S7,  £wr^9  C  J.,  ahd  the  other  judges  of  this  court,  made  a  rule  of  court 
regulating  the  fees  which  should  be  taken  by  the  warden  of  the  fteet^  and  or^ 
dering  aLro,  2«.  M.,  to  be  paid  to  the  clerk  of  the  papers  upon  each  discharge. 
If  that  rule  continues  in  feroe,  (here  is  no  color  for  this  application,  for  the  fee 
in  question  is  not  taken  for  the  warden  of  the  Fleets  but  for  the  clerk  of  the 
papers.  In  1739,  an  act  was  passed,  (2  G.  2.  c  22.)  which  was  afterwards 
incorporated  in  the  lords*  act ;  it  was  there  enacted,  '**ihat  a  table  of  fees  should 
be  setded  by  the  justices  and  hung  up  in  the  prison ;  and  that  no  jailer,  or 
keeper  of  any  jail  or  prison,  should  demand,  take  or  receive,  directly  or  incU* 
cecUy,  of  any  prisoner  or  prisoners  for  debt,  any  other  or  greater  fee  or  fees 
whatsoever,  for  his,  her,  or  their  commitment,  chamber  rent,  release  or  dis* 
charge,  than  what  should  be  mentioned  and  allowed  in  such  list  or  table  of  fees, 
«6  to  be  enrolled,  registered,  and  hung  up  as  aforesaid."  In  pursuance  of 
^57*1  *diis  act,  the  judges  of  this  court  settled  a  table  of  fees  which  is  now 
•^  hung  up,  and  which  the  warden  has  received  ever  since.  But  that 
statute  relates  only  to  the  fees  to  be  taken  by  the  warden ;  it  does  not  touch 
those  which  are  claimed  by  the*clerk  of  the  papers,  while  the  order  of  1727 
applies  partieulariy  to  the  demands  by  the  clerk  of  the  papers.  Nor  is  this  to 
be  considered  an  indirect  taking  by  the  warden ;  because  the  report  of  the  com- 
missioners on  the  duties,  salaries,  a^d  emohiments  in  courts  of  jusike,  expressly 
recognises  this  fee,  and  says,  thatithe  clerk  of  the  papers  has  no  other  salary; 
the  commissioners  further  stale,  that  the  fee  was  setded  by  a  rule  of  court  of  . 
1727,  has  been  invariably  received  since  thai  time,  and  was  probably  an  ancient 
fee  then. 

Under  these  circumstances  we  think  the  present  rule  must  be  discharged, 
though  without  costs,  as  it  was  natural  the  application  should  be  made,  the  fee 
not  af^pearing  on  the  public  table. 

RuIq  discharged  accordingly. 


DODDINGTON  v,  HUDSON. 

Id  sn  actisB  on  fhe  case  by  a  revermoner  for  an  inimy  done  to  hit  inberiianc«  by  a  stranger  the 
tenant  in  poeaceeion  ia  a  competent  witneia  to  prove  the  iojnry. 

Tadbt,  fieijt,  tmoved  in  this  case  for  a  new  trial,  which  was  opposed  by 

Their  aiguments,  as  well  as  the  ground  of  the  motion,  sufOciently  appear  in 
die  following  judgment  of  the  court,  which  was  delivered  by 
PAmSf  J.    This  was  a  rule  to  ahow  muse  why  there  should  not  be  m  neir 
Tobviii.— ^  2t2 
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IvU,  as  it  was  alleged  cm  aecofimt  of  the  improper  reception  of  a  wiluaM,  liy  tht 
Lord  Chief  Baron. 

*A  revernoner  had  broaght  an  action  affainst  the  defendant  for  an  r^^^ 
injury  done  to  his  inheritance:  he  caUed  his  tenant  toprove  die  en-  ^ 
croachment ;  the  tenant  was  objected  to  by  my  brother  Taddy^  as  an  interested 
witness.     Bat  the  Lord  Chief  Baron^  allowed  him  to  be  examined,  resenring 
the  point*     llie  question  is,  whether  he  was  properiy  received  T  There  is  no 
doubt  that  the  ancient  rules  of  evidence  respecting  the  competency  of  witnesses 
have  been  much  narrowed ;  and  the  courts  have  endeavored  as  much  as  possible 
to  let  the  objection  go  to  the  credit,  rather  than  to  the  competency  of  the  wit^ 
ness :  this  was  Lora  MmMfiel^$  course :  but  long  before  this  time/ when  Lord 
EhfdwUktmvM  Chief  Justice  of  the  Court  of  Kinff's  Bench  (1736«)  he  said, 
**  whenever  an  objection  of.  this  sort  was  made  at  iVm  Pnv»  befine  him,  he 
was  always  indined  to  restrain  it  to  the  crtdU  rather  dian  to  die  eompetency 
<  6f  the  witness,'*  Rex  v.  Bmg^  Ca.  Temp.  Hardw.  360.    But  the  rule,  which 
/tovems  our  deeision*  in  this  ease,  is  to  be  found  in  Beni  v.  Baker^  a  T,  B.  27. 
'Lofd  JTenyofi  says,  «*  wherever  there  are  no  positive  roles  of  law  against  it,  it 
•is  better  to  receive  the  evidence  of  the  wimess,  making,  nevertheless,  such  ob- 
servation on  the  credit  of  the  party  as  his  situation  requires.*'    The  general 
•question  on  the  voir  dire  amounts  to  this,  whether  the  event  in  that  cause  will 
>^ect  his  interest.   •^I  must  acknowledge,"  says  his  lordship,  *«  there  have  been 
iraxious  opinions  upon  this  subject,  and  it  is  impossible  to  reconcile  aH  the  eases. 
I  think  die  principle  to  be  extracted  from  them  all  is  this,  if  the  proceedings  m 
the  cause  cannot  be  used  for  him,  he  is  a  competent  witness,  although  he  majr 
•entertain  wishes  upon  the  subject,  for  that  only  goes  to  his  credit  and  not  to 
ihis  competency;  as  where  he  stands  in  the  same  situation  with  the  prty  for 
whom  he  is  called  to  give  ^evidence— or  where  a  father  is  givine  evi-  rM^g 
dance  for  his  son*— but  this  does  not  render  him  incompetent ;  and  such  ^ 
'circumstances  are  always  open  to  observation."    This  case  was  decided  after 
^great  consideration :  it  was  originally  in  this  court,  but  taken  upon  a  bill  of  ex- 
^ceptions  to  the  Court  of  Kill's  Eiench,  where  die  opinion  of  Lord  Lough' 
4foroiught  that  the  witness  was  not  competent,  was  overruled,  and  no  writ  of 
«nor,  though  threatened,  was  ever  brouffht  on  the  judgment  of  B.  J?.    But  dist 
case  has  ^en  frequendy  since  referred  to  and  confirmed,  as  in  Jordmme  v. 
•Laehbrooke^  7  71  i?,  601.     In  SmUhv.  Prager^  thid.  60,  I^oid  Kem/an  says, 
'-tiiey  are  now  called  upon  to  review  their  decision  in  Bent  v.  Baker  $  he  then 
Adopts  and  confirms  the  rule  there  laid  down,  states  it  more  Adly  and  quotes  sU 
ins  authorities:  his  lonlshtp  says, «« the  case  of  Beni  v.  Baker  laid  oown  a 
^dear  and  certain  rule,  by  which  I  have  ever  since  endeavored  to  mnbte  my 
opinion  in  causes  coming  before  me  at  N%9%  Priue^  though  probably  I  may  not 
have  decided  properly  in  every  instance,  when  called  upon  to  form  an  opinion 
on  the  sudden.     The  rale  there  laid  down,  was,  that  no  objection  shoukl  be 
made  to  the  competency  of  a  wimess  upon  the  ground  of  interest,  uidess  he 
were  direedy  interested  in  the  event  of  the  suit,  or  could  avail  himself  of  the 
verdict  in  the  cause,  so  as  to  give  it  in  evidence  on  any  future  occasion  in  sup- 
port of  his  own  interest"    And,  subsequendy,  in  ForrtMter  v.  Pigau^  \  AH' 
S»  0,  the  above  nde  was  not  impugned  by  the  Court  of  King's  Bench,  after 
Lord  EUenborough  had  long  presided  there;  but  there  the  case  was  sent  back 
to  ascertain  the  fact,  whether  the  defendant's  witness  who  had  paid  the  loss,  had 
not  entered  into  a  bargain,  that  if  the  plaintiffs  failed  in  the  action  against  the 
then  defendant  Pigou,  he  was  to  receive  back  the  money  he  had  paid  ?  For,  r^^ 
*if  so,  he  was  direedy  interested  in  procuring  a  verdict  for  the  defendant.  ^ 
^  tTlius  it  stands  upon  authority  as  to  the  general  point.    Now  we  have  looked 
with  great  anxiety  to  see  whether  the  defendant  could  gain  or  lose  by  the  event 
;0C4us  suit:  ,but  we  are  unable  to  discover  the  possibility  of  that  fact     Neither 
can  this  verdict  be  given  in  evidence  for  or  against  him,  in  any  action  for  or 
..IfUPHt-tim.;  If  the  plaintiff  recover  a  verdict,  the  damages  arp.entifsly  to 
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himieir  for  the  injury  done  to  his  itiheritenee;  he  is  not  bound  to  lay  out  a 
4  tingle  farthingv  during  the  tenancy,  nor  if  the  witness  should  bring  an  aetion 
for  the  injury  done  to  his  possession*  can  the  plaintiff's  verdict  in  any  way 
directly  or  indirectly  be  used  for  him.  It  is  true,  the  witness  may  have  his 
.wishes,  and  his  situation  may  have  created  a  bias  on  his  mind :  but  that  circum- 
stance existed  in  all  the  other  cases:  it  may  subject  the  witness  to  observation, 
it. may  affect  his  credit  with  the  jury;  but  it  does  not,  in  our  opinion,  destroy 
his  competency.  And  surely  a  person  in  the  situation  of  this  witness  cannot 
have  a  stronger  bias  on  his  mind,  than,  where  two  actions  are  brought  for  the 
same  assault  against  two  persons,  the  defendant  in  one  cause,  who  may  be  a 
witness  for  the  other  defendant,  must  have,  iii  giving  his  testimony. 

This  point  must  oAen  have  arisen :  no  case  has  been  cited,  where  a  witness 

of  this  aescription  has  been  rejected :  for  neither  die  case  of  Doe  dem.  fbater 

■r.  JfUUams^  Cawp.  621,  (that  a  tenant  in  an  ejectment  cannot  be  a  wimess 

■for  his  landlord  to  maintain  his  own  possession;^  nor  that  of  Pyke  v.  Crouch, 

1  Ld.  JRmfm.  730,  (that  a  man  cannot  be  a  witness  for  another  where  they 

both  claim  under  the  same  deed,)  have  any  bearing  on  the  point  under  disens- 

^All  ^^^*    ^^  ^^^^  reason  to  believe  such  witnesses  *have  been  constantly 

•^  admitted,  and  we  have  been  informed,  that  in  one  case  on  the  northern 

.circuit,  though  we  have  not  obtained  the  name  of  the  case,  such  an  objection 

was  lately  made,  overruled,  and  no  application  made  to  set  aside  that  decision. 

However,  in  the  absence  of  authority  on  the  particular  point,  admitting  it  to 
be  a  novel  case,  we  violate  no  rule  of  law,  we  oppose  no  authority ;  but  on  the 
contrary,  by  deciding  that  this  rule  ought  to  be  discharged,  we  support  the 
.  general  principle,  that  where  the  verdict  cannot  be  given  in  evidence  for  or 
against  the  witness,  and  where  he  can  derive  no  benefit  from  the  testimony  he 
gives,  whatever  his  wishes  may  be,  his  testimony  ought  not  to  be  excluded. 

Rule  dischaiged. 


MAYOR.  AsMgnee  of  PTNE,  a  Bankrupt,  v.  CROOME. 

^A  iMMknnC  piopottd,  after  an  aet  of  baokniptcy,  to  diaposs  of  his  lease,  which  was  a  benefit 
lease ;  the  purchaser  refused  to  bujr  unless  five  quarters*  rent  due  to  the  landlord  were  first 
paid ;  lAor  aegodation  bet%reen  tlie  hmkrupt  and  ibe  landlord,  who  knew  the  bankrupt's 
MlnaiioB,  ihe  rent  was  paid  out  of  the  monejr  which  the  purchaser  had  aarecd  to  giYO  ibr  the 

of  the  transacuon  no  dbtress  on  the  premises,  but  the  landlord 


I.  there  beiojS  at  the  time 
harinc  a  right  otre-entry : 
Held,  that  the  baakrapt'a  assifnee  eould  not  ncovtr  horn  the  landkwd  the  rent  so  paid  hiai. 

Pvm  was  lessee  to  the  defendant^  of  a  house  in  Jfory-le-^one,  and  at 
CkrUtmoif  1810,  owed  the  defendant  87/.  lOs.*  for  £re  quarters'  rent.  Jn. 
Novmbeft  1810,  Pyne,  having  been  for  more  than  a  twelvemonth  before  that 
time,  and  being  then  in  custody  within  the  lules  of  the  /Teel,  proposed  k>  sell 
•21121  111' <B>rn>  in  die  defendant's  house,  for  820/.,  to  Mr.  TTbofnpsQri.  *7%09^ 
-I  9on  refused  to  purchase,  except  on  the  terms  of  the  87/.  10«.,  which 
would  be  due  for  rent  at  CkritinuUt  being  previously  disdiaiged.  A  corres- 
pondenee,  thereupon  ensued  between  Pj/ne  and  the  defendant,  in  which  it  was 
agreed,  that  TTunnpson  should  pay  the  defendant  the  87/.  lOt.  rent  arrear,  out 
of  the  2201.  which  he  was  to  give  for  th?  lease;  and  the  87/.  10s.  was« 
accordingly,  shortiy  afterwards,  paid  by  TTIompton  to  the  defendant,  who  all 
along  knew  Pjfne*9  insolvency  and  incarceration.  The  assifniment  to  Thonuh 
won  was  made  in  November,  1810,  when  one  Henry  Monemd  |ave  up  the 
indenture  of  lease  from  defendant  to  Pynt,  being  first  paid  a  debt,  for  which  he 
held  the  lease  as  a  security.  At  the  time  of  ttie  assignment  there  were  no 
goods  in  Pyne*s  house,  which  had  been  for  some  time  unoccupied.    But  the 
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defendant*s  lease  to  Pyne  contained  a  clause  of  re-entry,  if  the  rent  ehould  be 
unpaid  by  the  apace  of  21  cfoyt*  next  after  either  of  the  daya  mainted  for 
pajfmenif  or  upon  breach  of  any  of  the  covenants  contained  in  the  lease. 

On  the  3l8t  of  January^  1832,  m  commission  of  bankrupt  was  soed  out 
against  Pyne^  his  incaTceration«  which  had  commenced  in  SqUember^  1818, 
being  the  act  of  bankruptcy. 

The  plaintiffs,  as  assignees  of  Pyne^  then  sued  the  defendant,  for  the  87L 
10s.,  paid  to  him  by  TTlonipson,  as  money  had  and  received  to  tlie  platntilTs 
use,  the  money  having  been  paid  after  an  act  of  bankniptcv,  of  which  tha 
defendant  was  cognizant,  and  the  defendant,  at  the  time  of  the  receipt,  being 
privy  to  the  insolvency  of  the  bankrupt 

At  the  trial  before  DaUaa^  G.  J.,  London  sittings  after  last  MiehadmoM 
term,  the  foregoinr  (acts  were  made  out,  when  the  jury,  under  the  direction  of 
his  lordship,  found  a  verdict  for  the  defendant,  leave  being  given  to  the  plain- 
tiffs to  move  to  set  aside  this  verdict,  and  enter  a  verdict  for  the  plaintifi 
for  87/.  10s. 

*  Toddy  Seijt  having  obtained  a  rule  to  that  effect,  r«263 

Lena  and  Lawea  Serits.,  showed  cause.  The  defendant,  on  condi-  *- 
tion  of  receiving  the  87^  10s.,  waived  the  right  he  had  to  distrain  for  it  on  any 
goods  which  an  assignee  might  place  on  3ie  premises ;  and  widiout  such  a 
waiver  no  purchaser  could  be  found.  He  also  waived  the  right  of  re-entry  which 
had  accrued  to  him  on  non-payment  of  the  rent,  and  which  if  he  had  asserted, 
M6riand*.a  debt  would  sfill  have  been  a  claim  on  the  bankrupt's  estate.  The 
estate,  therefore,  has  been  manifestly  benefitted  by  the  transaction,  and  die  de* 
fondant  has  only  received  a  compensation  for  the  relinquishment  of  a  right  which 
he  might  have  exercised  to  the  prejudice  of  the  bankrupt  and  his  assignees ;  so 
that  it  is  not  necessary  to  contend,  nor  is  it  contended,  that  this  was  a  payment 
protected  by  the  provisions  of  10  G,  2.;  but  it  resembles  the  cases  where  a  cre« 
ditor,  having  a  lien  on  the  title  deeds  of  a  bankrupt,  refuses  to  deliver  them  np, 
except  on  payment  of  his  debt ;  a  payment  which  has  always  been  esteemed 
valid,  as  against  any  claim  on  the  part  of  the  assignees ;  Stevenaon  v.  Wood^  ft 
Esp.  M,  P.  C.  200,  is  in  point  for  the  defendant ;  for  though  in  that  case  there 
were  goods  on  the  premises  which  the  defendant  might  have  immediately  dis- 
trained, and  in  the  present  case  there  were  none,  yet  the  defendant's  right  to 
distrain  was  the  same  in  both ;  and  it  is  immaterial  whether  the  right  be  exer- 
cised'Sni  goods  actually  at  hand,  or  on  goods  which  may  come  to  hand  at  any 
subsequent  period. 

Toddy  Sent.  There  being  no  goods  on  the  premises  at  the  time  the  defend- 
ant received  the  money,  he  abandoned  nothing  from  which  he  conld  have  de- 
rived any  advantage :  and  instead  of  distraining  on  goods  which  might  be 
sttbsequendy  placed  on  the  premises,  he  ought  to  have  proved  his  debt  under 
the  commission ;  so  that  *thie  case  is  at  once  distinguishable  from  Steven-  pMAi 
aon  V.  Wood^  and  differs  from  those  in  which  the  bankrupt  or  his  assig-  ^ 
nees  have  no  other  means  of  obtaining  properur  over  which  a  creditor  may 
have  a  lien,  but  by  paying  that  creditor's  debt.  There  being  no  clause  of  eeaaer 
in  the  defendant's  lease,  he  could  not  re-enter  upon  non-payment,  unless  he  had 
made  a  demand  with  all  the  requisite  technical  formalides  on  the  day  of  pay- 
ment; and  that  not  having  been  done,  he  had  in  fact  no  right  of  re-entry  at  the 
time  he  received  this  payment.  [^Pork  J.  Doe  d.  SehotefiM  v.  Mexander^  3 
M.  ^  S.  526.  decides  me  contrary .^  The  defendant's  is  undoubtedly  a  case 
of  great  hardship,  but  in  that  respect  it  does  not  differ  from  any  others,  in  which 

garties  have  been  obliged  to  refund  payments  made  after  an  act  of  bankruptcy, 
e  must  prove  under  the  commission,  and  stand  in  the  same  situation  as  me 
other  creditors,  which  is  the  less  unreasonable,  inasmuch  as  the  defendant  knew 
all  along  the  situation  of  the  bankrupt 

Cur.  Mfo.  vidt. 
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Pabk  J.  We  have  considered  thup  ease,  and  are  of  opinion  the  rule  ought  to 
be  dischaiged.  The  case  is  peculiar  in  all  its  circumstances.  A  party  who  has 
a  beneficial  lease  in  a  house,  goes  to  prison  and  becomes  a  bankrupt.  He  has 
an  opportunity  of  disposing  of  this  lease  beneficLBllyy  but  five  quarters*  rent 
behig  in  arrear,  the  purchaser  refuses  to  take  the  lease  unless  the  rent  is  paid. 
The  bankrupt  eommunicates  with  his  landlord,  and  is  allowed  to  obtain  220/. 
for  the  lease,  on  paying  out  of  that  sum  the  rent  due,  and  money  which  had 
been  lent  by  a  mortgagee ;  this  takes  place  two  years  before. the  assigneeacom- 
menoe  the  present  suit ;  but  it  is  contended,  that  as  there  were  no  goods  which 
*2tl51  ^^  defendant  *coald  distrain,  and  as  he  knew  the  situation  of  the  bank* 
J  nipt,  he  cannot  retain  the  rent  he  has  thus  received.  We  do  not  say 
this  is  a  payment  under.  10  G.  2. ;  it  does  not  come  under  the  orovisions  of  that 
statute ;  but  the  case  of  Sievenson  ▼•  ffood  was  relied  on  for  the  defendant,  and 
on  that  case  we  proceed.  That  was  an  action  for  nuiney  had  and  received,  to 
recover  a  sum  which  had  been  paid  to  the  landlord  for  rent  afler  an  act  of  bank- 
ruptcy.  The  ground  of  law  taken  for  the  defendant  was,  that  the  landlord  had 
a  right  to  distrain  for  rent  anrear,  and  the  goods  of  the  bankrupt  were  subject  to 
the  distress,  notwithstanding  the  act  of  bankruptcy ;  that  liaving  that  ri^ht  he 
had  a  power  to  waive  it,  and  to  accept  the  rent  in  lieu  of  his  right  to  distrain. 
Lord  EUenbonmgh  assented  to  the  law  so  laid  down :  he  said,  ^  the  landlord 
has  by  law  a  right  of  distress ;  if  he  thinks  fit  to  waive  that  right  and  accept  of 
the  rent,  he. should  not  be  placied  in  a  worse  situation  than  if  h^  had  made  an 
actual  distress ;  it  would  be  a  firaud  on  his  legal  rights  to  hold  otherwise.*'  In 
the  present  case,  although  there  were  no  goods  on  the  premises,  the  landlord 
had  a  right  to  distrain  on  any  which  might  be  subsequently  placed  there ;  he 
had  also  a  right  of  entry,  and  might  have  brought  an  ejectment ;  that  right  he 
has  waived  by  the  receipt  of  the  rent,  and  the  assignees  have  derived  a  benefit 
from  the  transaction,  because  the  bankrupt's  estate  was  subject  to  the  rent  and 
the  mortgage,  both  of  which  are  now  discharged,  but  must  have  remained  as 
provable  debts,  unless  the  defendant  had  been  induced  to  accede  to  the  transfer 
of  the  lease.  Under  all  the  eiicumstances,  therefore,  the  rule  must  be 

Dischaiged, 


•266]  »FROST  v.  BENG0U6H. 

In  an  actioa  on  a  jiromi«ory  note,  the  defendant  having  pleaded  the  statata  of  limiiatiooa. 
the  plftintifTgave  m  evidence,  as  proof  of  an  acknowledgment  within  eix  years,  the  following 
letter  from  the  defendant  to  the  plaHitifT:  "Bueinesa  ealle  m«.to  Uperpoti,  Sboold  I  be  for- 
tttnat«  in  ray  advontnrea,  you  may  depoiid  on  aeeinf  roe  in  Bnttil ;  oiherwiae.  I  roust  ar- 
ranM  matters  wiih  yon  as  circumstances  will  permiL*'  The  defendant  did  not  show  that 
tbeie  were  any  other  matters  besides  the  promissorv  note  to  which  the  letter  could  refer : 

Held,  that  it  wan  properly  left  to  the  jury  to  decide  whether  this  letter  lelanred  to  the  matter  of 
the  promissory  note,  and  waa  a  sufficient  acknowledgment  to  take  the  case  out  of  the  statuia. 

Tms  was  an  action  on  a  promissory  note  for  30/.,  dated  15th  of  May,  1815 ; 
the  defendant  pleaded  the  statute  of  limitations;  and  the  plaintiff,  at  the  trial 
befoTf)  DalloM  G.  J.,  London  sittings  after  Michaelmaa  term  last,  gave  in  evi- 
dence Ihe  following  letter  from  the  defendant  to  the  plaintiff,  as  proof  of  a  sub- 
sequent acknowletl^ent : 

M  Sir/— Business  calls  me  on  the  sudden  to  UverpoooL  Should  I  be  fortunate 
in  my  adventures,  you  may  depend  on  seeing  me  in  Bristol  in  less  than  three 
weeks ;  otherwise,  I  must  arrange  matters  with  you  as  circumstances  will  per- 
mit   I  shall  leave  town  to-morrow  night  ^H,  Btngough. 

**  London,  24th  Sepiembtr,  1817/ 


I* 


DaOat  C.  J.,  told  the  jury  he  was  not  aware  of  any  letter  so  general  as  the 
one  in  question  having  been  considered  sufficient  to  take  a  case  out  of  the  statute. 
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but  that  no  ertdenee  had  t^n  offerM  of  any  other  deaHngi  between  the  partiea;. 
and  the  jttiy  were  to  decide,  under  those  ctrcamstaflces,  wiieiher  the  letter 
appfied  to  the  transaction  in  dispute. 

The  jury  found  a  verdict  for  the  plaintiff;  and  upon  being  asked,  said,  thejr* 
considered  that  the  letter  flriven  in  evidence  referred  to  the  promissory  note. 

Vaughan  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  this  letter  con* 
tained  no  acknowledgment  of  the  *debt,  and  that  it  ought  not  to  have  r^Agm- 
been  left  to  the  jury  to  put  a  construction  on  it.  ^ 

Taddtff  Seijt.,  showed  cause.  The  letter  contained  a  solBcieiit  acknow* 
ledgment,  if  there  were  no  other  dealings  between  the  parties ;  no  evidence* 
was  oiTered  of  any  such  dealings,  and  all  that  was  left  to  the  jury  wM,  not  to 
put  a  constnictibA  on  the  letter,  but^  say  whether  there  were  any  other  trans* 
actions  to  which'  it  could  apply.  In  ihjfd  v.  3ltnmd^  2  71  ir.  702,  it  was- 
holden  that  a  letter,  the  terms  of  which  were  ambiguous,  oi^t  to  be  left  to 
the  jury. 

J^aughan.  In  Z/oyif  v.  Mound  ^e  li^tter  contained  much  more  than  in  the' 
present  case.  In  ^eofe  v.  Atiuf,  A  B.  ^  A.  671,  Baylty^  J.,  says,  ««the  omct' 
of  taking  a  case  out  of  the  statute  of  limitations  is  upon  the  plaintiiT;**  so 
that  he  ought  to  have  shown  that  there  were  no  other  dealings  to  which  the 
letter  could  refer.  But  even  if  there  were  none  such,  the  letter  is  insufficient 
to  charge  the  defendant,  since  it  contains  no  acknowledgment  whatever  of  any 
debt,  and  according  to  Lord  Ettmborough  a  distinct  acknowledgment  is  neoes* 
sary.    Bowcroft  v.  LonutSf  4  M.  ^  S.  458. 

Paek,  J.  I  think  there  ou^t  to  be  no  new  trial  in  this  case.  Within  our 
memory,  the  statute  of  limitations  has  been  too  much  fKttered  away ;  because, 
even  where  a  party  denied  that  he  owed  any  thing,  (Bryan  v.  norsenunh  ^ 
Ea»U  699,)  ^\X  being  more  than  six  years  since  he  contracted,"  Lord  ^Aoi* 
borough  held  him  liable,  and  in  this  court  there  have  been  several  cases  in 
which  the  evidence  of  admission  has  been  but  slight;  but  in  this  case,  a  paper 
is  produced,  which,  though  ambiguous,  is  sufficient  to  shift  on  the  defendant 
the  onus  which  was  *at  first  on  the  plaintiff,  and  the  defendant  might  r-MAg 
have  shown,  if  he  could,  that  there  were  other  matters  to  which  the  ^ 
letter  applied.  In  Beaie  v.  Atruf,  it  was  left  to  the  jury  to  consider,  whether 
there  was  only  one  account  to  which  the  defendant's  supposed  admission  could 
refer.  Was  it  not  fit,  then,  that  this  letter  should  go  to  the  jury?  Lio^t. 
Mound  is  an  important  case  to  that  point.  The  letter  containing  the  acknow- 
ledgment Was  in  that  case,  as  in  the  present,  ambiguous;  but  Abkunif  Jl,  sm, 
**  though  this  letter  is  written  in  ambiguous  terms,  there  are  some  parts  of  it 
firom  which  tlie  jury  mighl  perhaps  have  inferred  an  aeknowledgmeni  of  the 
debt;  and 'I  think  the  jury  should  have  put  their  constrtietion  upon  it.**  That 
case,  therefore,  is  a  warrant  for  the  propriety  for  what  has  been  done  in 
the  present.  Whetherorno  the  jury  have  drawn  the  rigfat  ooneliision,  it  is  not 
necessary  for  us  to  decide ;  if  it  were,  I  should  concur  in  that  conclusion. 

BusRODOH,  J.  There  is  nothing  to  which  the  letter  appears  to  relate,  but  a 
prior  demand.  «*  Should  L  be  fortunate  in  my  ad?entures,  you  may  depend  on 
seeing  me  in  Brif/o/;'*— Why  ?  To  bring  down  what  his  fortune  ^produced. 
**  Otherwise  I  must  arrange  matters*  with  you  as  circumstances  will  permit.'' 
I  think  the  jury  did  right  in  referring  this  to  an  existing  demand.  The  defend- 
ant might,  perhaps,  have  shown  that  there  were  other  demands  to  which  the 
letter  applied,  but  he  omitted  to  do  so ;  and  I  think  it  was  properly  left  to  the 
jury  to  decide  whether  it  applied  to  the  plaintiff's  demand  or  no. 

Rtde  diachaigiedlf 
t  DaUa§,  C.  J.,  wm  atMebt,  being  unwell. 


ittnior  «amx  Tnui^ 


GASES 

ARGUED  AND  DETEBMOfED 


iNTiat 


COURT  OF  COMMON  PLEAS^ 

AND 

OTHEB   COUBTS^ 


TRINITT  TERM,t 


FoofA  Year  of  die  reign  of  George  IV.  1823. 


MJlCKINTOSH  9.  BLTTH. 


A»«Wif«tartawlimnitfPwi«iericdu^eertiiy  whttverdiefdMd4to«K0^  ip 

tWplaiiHiC  md  onlly  commanicftted  to  the  portiM  that  mek  slMald  pay  hii  ow«  oMUof  dN> 

Wfennce ;  wfakfa  wm  aoeeded  to  br  them, 
tie caate  having  been raftrrad  baok  to  tho  aMiMaVi  ho oaili6adl in  tho aaroa  mrni 

too,  bat  omitted  lo  gtao  any  dieactianaa  to  tho  coata  of  tho  aacoad  lafaionaat  Haid,  il 

flMBiiff  waa  oniklad  to  thoaa  ooaia 


Wbbii  dib  eniite  cnme  oo  for  trinl,  it  waa  referred  to  m  barrister  to  afoertaia 
wlmt  Tenliet  onglit  to  be  ghren,  and  his  certificate  was  lo  be  enlered  up  as  tho. 
ferdictof  ajury. 

The  arbitrator  eerdlled  that  a  verdict  should  be  entered  np  for  the  phintiff 
fler  681.  14t.|  and  orallj  oonmunicated  to  the  parties,  that  each  shoold  pay  hie- 
>wn  costs  of  the  reference,  which  was  aooeeded  to  by  them. 

Upon  a  motion  to  set  aside  the  arbitrator's  certificate,  the  cause  was  referred 
M75-1  back  to  him,  when  he  a  second  *time  certified  to  the  same  effect; 
-^  but  at  tho  time  of  certifying  made  no  commiuication  as  to  the  costs  of 
the  second  reference,  thinking  he  had  no  authority  for  that  purpose.  These 
costs  were  claimed  by  the  plaintifiT  before  the  prothonotary ;  but  disallowed  by 
him.     Upon  which, 

Le$Uf  Serjt,  obtained  a  rule  mst  for  the  prothonotary  to  reriew  his  taiatjon, 
and  aOow  these  costs. 

fMkUhbtm,  J.,  waa  abaant  durfaig  thia  tarm,  bains  eanfiaad  to  hia  honaa  by  ill  health. 

(SOS) 
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Taddjfj  Serjt.,  showed  cause,  contendinff  that  the  piothonotary  oa|^  not  to 
allow  the  costs  of  the  second  reference,  anfess  amhoriied'by  the  aiiyimtor,  the 
refeienee  to  him  being  in  fact  a  reference  of  aU  the  matters  in  difference  in  the 
eanse ;  that  the  arbitrator  having  given  no  directions,  it  must  be  inlbned,  the 
costs  of  the  seeond  reference  were  to  be  dischaiged  in  the  same  way  as  the 
costs  of  the  first* 

Sid  per  Curimm.  The  inference  is  the  other  way ;  in  the  absence  of  any 
specific  direction,  the  costs  mustftAew  th#  veidict. 

Rule  dbeolole. 


LOWE  V.  LOWE. 

■ 

In  troTW,  t&e  court  wo«iUf  not  auif  prootcdfinft  on  an  affiAnrit  hvm  the  dafcnjM<  that  tha 

caiua  of  action  did  not  amount  to  40f . 

Upon  an  affidavit  of  the  defendant,  that  the  demand  in  this  actioii  did  nof 
amount  to  40a,;  that  the  defendant  was  a{qpUed  to  by  plaintiff's  attorney  lo 
deliver  two  loads  of  potatoes  claimed  by  plaintiff;  that  the  plaintiff  never  made 
any  other  demand ;  that  the  a^^erage  price  of  potatoes  in  the  defendant's  neigh- 
borhood at  the  time  of  the  plaintiflrs  demand  and  of  the  defendants  making  the 
affidavit  was  iSs,  a  load ;  that  the  plaintiff  had  filed  a  dedaration  against  the 
defendant  *in  trover  for  potatoes,  and  never  had  any  other  daun  rM«| 
against  the  defendant,  L 

Taddy^  Serjt.,  obtained  a  rule  tdai  to  stay  the  proceedings  in  this  cause,  the 
plaintiff^s  cause  of  action  not  amotmting  to  40«.  He  cited  Kennard  v.  /mes, 
4  T.  R.  405,  and  PFeUington  v.  triers,  5  T.  R.  64,  to  show  that  the  appticar 
tion  was  not  too  late,  and  that  it  was  not  necessary  to  such  an  application  that 
the  debt  should  appear  on  record  to  be  under  40t.  Upon  a  question  being  put 
by  the  court,  whether  there  was  any  instance  of  the  County  Court  holding  plea 
in  trover,  he  referred  to  2  Inat.  311.,  where  Lord  Coke  says,  that  County 
Courts  have  jurisdiction  in  all  torts  not  vi  ei  armu  ;  and  argued  that  6  Edw.  I. 
e.  8.  seemed  directed  particularly  to  torts,  allowing  sheiks  to  hold  in  their 
counties  pleas  of  trespass,  which  originally  included  trespass  on  the  case. 

Onsiouff  Seijt.,  who  showed  cause,  contended  that  the  County  Courts  could 
not  hold  pleas  in  trover,  the  amount  of,  the  damages  to  be  recovered  being 
uncertain,  and  the  action  beiiv  frequently  resorted  to  for  trying  questions  of  the 
Ifighest  pecuniary  amount.  The  passage  in  2  Irui,  seemed,  thereibce*  to  have 
oriffinated  in  mistake. 

Taddy  replied,  that  the  defendant's  affidavit  not  having  been  traversed,  it 
must  be  taken  here,  as  it  was  in  Kennard  v.  Jonte^  that  the  plaintiff's  demand 
did  not  amount  to  40'.9. 

Sedoer  Curiam.  In  Kennard  v.  Jones,  it  appeared  that  the  cause  of  action 
was  a  aebt;  here,  what  the  amount  may  be  is  altogether  matter  of  caleulatioo* 
The  rule,  therefore,  must  be 

QischaifBd* 


n»2 
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•97S]   *Ift  die  Matter  ef  ISAACSON,  CLAIKB,  and  BROOKES. 

h  The  proihoMM«r]r*«  ropon  k  not  eonelwivB  agaiiMt  partin  who  haw  hmn  pm  to  MMwvr  i» 
teiTugatoriet  before  hini,  but  thejr  mmy  except  to  the  report  oo  any  meteriei  jpeint. 

t.  Where,  after  making  hie  report  againet  the  partiea,  the  proihonoCary  waa  oirccted  to  inepect 
an  account  book  belonging  to  one  of  tliea,  which  tended  to  anpport  the  anawers  given  by  the 
partiee,  but  had  been  aocidentljr  omitted  in  the  first  inatanoe,  the  protecntor  waa  not  allowed  on 
hie  own  application  to  produce  before  the  prochoootary  the  clerk  who  had  made  the  eatriea  in 
the  book. 

3.  The  court  will  not  receive  affidafita  that  a  party  ia  too  poor  to  take  office  oopiea  of  inlarro- 
gatoriea  filed  againet  him. 

Iir  TViniiy  term,  1832,  Vaughan^  Seijt,  upon  afiidavits  aUeginff  miaconduct 
in  the  three  peisons  above  named,  had  obtained  a  rale  calling  on  Itaacmm  and 
Chrke  to  show  eanse  why  they  afaouki  not  be  struck  off  the  roll  of  attomies; 
and  upon  BrookeM  to  show  cause  why  he  should  not  be  committed  to  the 
enstody  of  the  warden  of  the  Fleets  for  that  he,  not  being  an  attorney,  had 
practised  as  such  in  the  names  of  iBoacmm  and  Clarke, 

Cause  was  shown  against  the  rale  by  Pdl^  Serjt.,  upon  long  affidavits,  which 
te  court  deemed  unsattsfaetory,  and  ordered  the  parties  to  be  attached,  and 
give  bail  to  answer  interrogatories  before  the  prothonotary. 

In  HUary  term  hst,«the  prothonotary  reported  the  parties  in  contempt,  the 
interrogatories  not  having  been  sufficiently  answered. 

Considerable  discussion  then  arose  as  to  the  course  to  be  pursued ;  the  prose- 
eators  contending,  that  upon  the  parties  being  reported  in  contempt,  his  rale 
•ught  at  once  to  be  made  absolute,  /'d/,  on  the  other  side,  claiming  to  be 
heard  again,  on  the  ground  that  the  court  could  not  give  judgment  or  apportion 
ponishroent  on  the  report  of  the  prothonotary  till  mat  report  had  been  sifled, 
and  till  it  appeared  in  what  respect  the  prothonotary  had  deemed  the  answers 
inaalis&ctory;  that  if  the  prothonotary*s  report  might  be  reviewed  in  matter 
gM«An  of  costs,  it  was  but  reasonable  there  should  *be  an  opportimity  of 
-^  reviewing  it  in  a  case  like  the  present. 

As  to  which,  the  court  observed,  that  here  the  parties  had  been  already  fully 
heard  upon  their  affidavits,  which  was  not  the  case  with  respect  to  costs. 
The  eourt,  however,  said  th^  would  inquire  what  the  practice  had  been;  but 
they  refused  to  receive  an  affidavit  from  two  of  the  parties,  that  they  were  too 
poor  to  take  office  copies  of  the  interrogatories. 

In  Bauiw  term  last,  afVer  allowing  Pdl^  as  matter  of  indulgence,  to  inspect 
the  prothonotary's  copy  of  the  interrogatorios,  (upon  which  it  appeared  by  the 
prothonotary's  marks  what  answei»ii»  deeawd  satisfactory,  and  what  not,)  the 
court  said. 

They  were  not  bound  to  consider  the  prothonotary's  report  as  conclusive ; 
but  would  hear  PtlU  if  he  proposed  to  show  that  answers  as  to  any  material 
point  which  the  prothonotary  had  deemed  unsatisfactory,  were  in  substance 
satisfactory  answers. 

Pdi  was  accordingly  heard  at  considerable  length  in  support  of  several  such 
answers. 

It  turned  out  ultimately,  that  by  some  accident,  an  account  book  of  Brooke$% 
material  in  support  of  several  of  his  answers,  had  never  been  seen  by  the  pro- 
thonotary, though  it  had  been  deposited  with  another  officer  of  the  court;  and, 
in  order  to  the  inspection  of  this  book,  the  case  was  again  adjourned. 

Vaughan^  on  the  part  of  the  prosecutors,  now  applied  that  a  clerk*  by 
whom  the  entries  had  been  made  in  this  book^  should  be  examined  by  tfaie 
prothonotary. 

Stdper  Curiam.  The  prothonotary  not  having  declared  himself  dissatisfied* 
or  required  any  explanation  of -items  in  the  book,  the  prosecutors  cannot  he 
aUowed  to  introduce  oral  testimony  conceraing  it 

Vol.  vra.— 64.  8  U 
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•WILLUM80N  o.  SIR  6B01H3E  GOULD.  [nTft 

WImm  Um  mrety-ynder  tn  Miratiy  deed  obtained  aa  oider  to  set  etide  an  eieeation  vader 
which  he  waa  in  onatody  for  arreaia  of  the  mamnji  apen  ^ntnnm  into  an  aoooant  and  pairnc 
tlie  halanee  which  thonld  be  found  dtie  under  the  proviiions  oi  the  deed,  and  the  pnnopal 
afterwards  succeeded^  setting  aside  the  deed  itself*  the  eoart  rsAissd  to  discharge  the  sureif 
until  be  had  emeiod  into  au  aeeouiit*  or  paid  nMMMjr  imo  oonit  to  cover  what  mignt  ultimatalf 
be  fonad  duo* 

Tttc  deAndtnt  h&ving  been  taken  in  ezeeaikm  under  a  judgmenl  which  be- 
had  given  to  secure  the  payment  of  an  annuity  granted  by  his  brother,  iknry 
3Rcha€l  ChoUf  (in  respect  of  which  annuity  oertaan  soaoa  had  been  received 
by.  the  plaintiff,)  obtained  in  BUary  term  last*  an  order  for  aeClang  aside  tfaist 
ezecutiout  upon  entering  into  an  account  and  pajring  the  plaintiff  the  baianeo^ 
that  should  be  found  due»  .Aile,  17  U  under  the  provisions  of  the  annuity  deed;. 

In  £a»ier  term  Henry  Michael  Ooold,  upon  the  ground  of  a  retainer  of  pait 
of  the  consideration  money,  sucoaeded  in  setting  aside  the  deed  itsdi^  and  ar 
judgment  which  he  had  likewise  given  to  secure  the  payment  of  the  annuity, 
iftpon  paying  what  shouU  be  found  due  for  prineipai  and inierset,  at  l^percBnt^ 
Jlnie^  234.     Under  these  circumstances, 

LoMf  SeijL,  on  a  former  day,  obtained  m  rulo  mtt  for  diachaiging  the 
defendant  out  of  execution,  although  he  had  not  accounted  or  paid  any  mooej^ 
into  court  under  the  former  rule. 

Vaughanf  Serjt.,  was  to  have  shown  cause ;  but  the  conit  cidled  upon  Lcne*. 
with  whom  was  CVom,  Seijt.,  to  support  the  rule.  They  urged  that  the  liist 
lule  was  made  absolute,  on  the  presumption  thai  the  annuity  deed  was  v;^; 
but  the  court  having  since  that  time  decided  that  it  was  void,  there  was  nothini^ 
to  support  the  judgment  and  execution  under  which  the  defendant  was  m 
custody ;  and  that  where  a  deed  is  set  aside  as  against  the  grantor,  the  grantee 
cannot  recover  the  *consideration  money  firooi  the  aurety.  SHraion  ▼•  r«a»K^ 
Saetal,  2  T.  R.  366.  ^^^^ 

But  the  former  rule  being  still  in  force,  no  motion  having  been  made  to  re- 
scind it,  and  the  defendant  having  neither  accounted,  nor  paid  money  into  eouit 
anbject  to  an  account  to  be  taken  en  tiie  deed,  die  court  thought  they  could  nol» 
eonsistendy  with  the  law  or  justice  of  the  caie^  accede  to  the  defendant's  appU^ 
cation;  and  they,  therefore, 

Diseha^ed  the  tnlo. 


OTBIR  9.  CALVERT. 

Where  the  eosia  fai  tfao  eaue  are  adjudged  to  the  defendant,  and  to  the  phaotiff  eoafa  oo  thift 

>ei  the  iaai 


issues  found  far  him,  the  oostaei  the  iaaaea,  eaoept  u  replevin,  inehide  only  the  ooste  of 
pleadings. 

Tms  was  an  action  of  trespass  ^fttore  dausumfregii.  The  declaration  con-> 
slated  of  two  counts,  to  which  the  general  issue  was  pleaded,  and  i^siie  joined 
thereon,  and  ten  special  pleas,  justifying  the  trespass  under  a  light  of  way.  The 
plaintiff  traversed  the  right  of  way,  as  set  forth  in  these  pleas  and  new-assigned: 
the  defendant  joined  issue  on  the  traverses,  and  pleaded  not  guilty  to  the  new- 
assignment;  on  which  issue  was  joined. 

A  verdict  was  found  for  the  plaintiff,  without  damages,  on  the  general  issue , 
die  issues  on  the  two  first  pleas  were  found  for  the  defendant,  and  the  remain* 
isy  issues,  except  two^  (as  to  which  the  jury  ^ere  discharged,)  were  found  for 
the  plaintiff. 

In  taxing  the  costs,  the  prothonotary  had  allowed  the  defendant  general  oostt 
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in  the  came;  and  the  plaiiitiff  the  o<Mti  of  the  pleadingvonthe  iMoee  ibwid  ftr 
him. 

Ftllf  QexjU^  in  the  last  term«  obtained  a  rale  fiM  for  the  prothonotkry  t»  re* 
^ST61  ^'^^  taxation,  contending  thaA  the  *phuntifi'  was  entitled  to  theoeat* 
•J  of  tlie  issues  founid  for  him,  and  that  the  costs  of  the  issoes  inelnded  the 
costs  of  trial  occasioned  by  those  issues,  as  well  the  costs  of  the  pleadings  on  them;, 
that  considerable  expense  might  be  incurred  by  the  plaintiff,  in  preparing  to  dis^ 
prove  the  issues  found  for  him,  in  which  case  it  was  but  reasonaUe  he  should' 
be  indemnified  for  the  charves  occasioned  by  the  defendant's  false  pleadings  pet* 
BtdUff  Jm  in  Jhibtrley  t.  Fagt^  9  71  X.  Mi.,  the  statute  of  4  •Ante,  c.  16  s. 
ft^  giving  him  costs  ai  the  discretion  of  the  eooit^  mtes  w^iere,  in  replevitti  a^ 
certificate  was  given  that  there  was  probable  cause  for  such  pleading;  but  nv 
saeh  certificate  existed  in  this  case. 

Mr.  Prothonotary  Wailu^fitm-  statM*  thai,  eJBoept  in  replerm,  whers  bodt^ 
parties  were  actors*  the  ooets  of  the  issues  oovered  odly  the  pleadings  on  theed* 
issues. 

Pdl  said  he  had  cases  to  adduce,  bnt  upon  enquiry  it  was  admitted  that  those* 
cases  were  all  in  rei^evin. 

,  Mr.  Prothonotary  J7ay,  eapiessing  aa  opinioB  different  from  tfiat  of  Mr.  Pro-* 
tlionotary  WatHngtotfii  the  court  took  time  to  enquire  into  the  practice,  statin^^ 
that  they  should  have  had  no  doubt,  but  for  wliat  had  follen  from  Mr.  Prothon* 
otary  Ray.    And  now. 

Park,  J.,  said  he  had  spoken  on  the  subjeet  to  several  of  the  judges,  who 
were  all  most  cleariy  of  opinion,  that  in  this  ease  the  eosts  of  the  issues  indudedi 
only  the  costs  of  the  pleadings  on  those  issues.  That  the  point  had  been  fully 
considered  in  Benneit  v.  CotUty  I  B.  ^  B.  4W.»  whidi  was  decided  on  the< 
anthority  of  Viman  v.  H/ofte,  1 1  Em&i.  969.;  and  it  was  diere  holden,  Uiat  where' 
a  plea  which  goes  to  the  wIm^  of  the  cause  of  action,  is  found  for  the  defend* 
mun-t  ent,  the  costs  of  the  cause  go  to  the  delendant,  and  the  *costs  of  the  is- 
'*"J  sues  found  for  the  plaintiff  go  to  the  jriaintiff ;  but  that  by  the  costs  of 
the  issues,  was  meant  the  costs  of  [Seadinga  only. 

Rule  dischafged. 


BLifcCKBOUBI^,  Demandant;  MtOWN,  and  Wile,  Defoidailts* 


"f bs  clerk  of  lbs  wimiiMs  wmf  rafina  to  fils  a  rnmtmHf  m  ptm  i^fias,  dll  the  suomeremptofie^ 

by  the  pertiee  hae  pead  hie  lenaage  feesi 


The  clerk  of  the  warrants,  enrolments,  and  estMats  of  this  court* 
filled  to  file  the  warrant  of  attorney  in  the  above  fine,  or  to  pass  the  fine,  on  the^ 
ground  that  3/.  was  due  for  termage  fees,  fimm  the  attoniay  oonoemed  for  dw 
parties, 

Pdly  Serjt,  obtained  a  rule,  calling  on  him  to  show  cause  why  he  should  no^ 
file  the  warrant  of  attortiey  in  the  above  fine,  and  maik  the  writ  of  oovenant* 
with  the  usual  stamp  of  office;  and  why  he  should  not  pay  die  costs  of  die 
i^lication. 

The  clerk  of  the  warrants,  ^.,  by  Lem^  Serjt,  who  showed  cause  for  hinti 
stated, 

Tliat  the  attorney  concerned  in  levying  the  fine,  was  admitted  in  1796,  and 
paid  his  termage  fees  till  1797,  since  whidi  time  he  had  paid  none: 

That  it  was  a  frequent  practice  for  agents  to  introduoe  their  own  names  te 
warrants,  with  a  view  to  conceal  the  names  of  the  attorneys  immediately  coo* 
earned,  and  screen  them  fifom  the  payment  of  their  arrears  of  termage;  aiid  that 
itt  ttiany  instances  the  clerk  of  the  warrants- had  been  unsuoosssfiil  in  Us^eode^ 
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Ton  lo  afleortain  tlie  bum  of  the  principal^  thpugh  in  the  preeent  case  it  had 
been  readily  admitted. 

He  then  stated,  that  it  had  been  the  ancient  and  invariable  practice  of  the 
office,  when  lermage  fees  were  in  arrear  from  any  attorney,  to  refuse  to  file  a 
f  warrant  for  him  till  they  were  paid :  tfiat  this  practice  was  recognized  r»^o 
in  a .  document  preserved  in  the  office,  and  purporting  to  have  been  the  ^ 
answer  given  in  1738,  by  Mr.  Eyre^  to  certain  complaints,  made  to  the  then 
commissioners  appointed  to  enquire  into  the  fees  of  courts  of  justice,  from  which 
the  folio wiqf;  is  an  extract: 

'^Complamt.  This  office  insists  upon  8J.  every  term,  from  all  attomies,or 
else  their  clients*  business  is  slopped :  till  about  twenty-five  years  ago,  it  was 
but4i/. 

** Answer.  One  4d.  has  been  paid  by  the  attorneys  U>  the  clerk,  for  many  years ; 
and  it  is  reported,  in  the  Iftth  King  CkarUi  the  First,  to  the  then  commission- 
ers, to  have  been  paid  in  the  1 1th  of  EHz.i  and  the  clerk  has  paid  an  immemo* 
rial  composition  of  11/.  Is.  4d.  every  term,  to  the  three  motne  judges,  in  lieu 
of  this  money  collected ;  the  other  4d.  is  cdlected  by  the  order  of  court,  in 
EoMter  term,  the  10th  of  King  ffUUam^  1698,  for  the  use  of  the  four  criers  o( 
the  court,  and  is  paid  to  them  every  term.  This  order  directs,  that  the  fee  of 
4c(«  shall  be  demanded  from  the  attorneys  every  term,  at  the  time  of  filing  their 
warrants,  or  signing  their  attachment,  Slc" 

He  also  referred  to  the  following  rule  of  court : 

**Ea$ter  term,  31st  year  of  King  George  the  Second.  Whereas,  by  the  an* 
tient  custom,  and  several  roles  of  this  court,  every  attorney  ought  to  pay  to  the 
clerk  of  the  warrants.  Or  his  deputy,  his  termage  fees,  (being  Sd»  a  term,)  for 
the  use  of  the  said  derk  Of  the  warrants  and  the  criers  of  this  court,  at  the  end 
of  TVinitjf  term,  or  before  the  first  day  of  Mithadmae  term,  in  every  year:  and 
whereas,  complaints  have  been  made  to  us,  by  the  said  clerk  of  the  warrants, 
and  criers,  that  of  late  such  payments  have  been  gready  neglected;  and  tfiat 
several  attomies,  who  are  in  arrear  for  their  termage,  in  order  to  avoid  the  pay- 
ment thereof,  have  practised  with  names  of  other  attomies,  who  are  not  in 
airear,  but  have  duly  paid  their  termage;  and  that  there  is  now  a  very  r^^a 
^considerable  sum  of  money  due  from  the  attomies  for  such  termage :  ^ 
for  remedy  thereof,  and  that  the  saM  derk*  of  the  warrants,  and  criers,  may  not 
be  deprived  of  their  just  and  legal  fees,  it  is  ordered,  that  every  attorney  of  this 
court  shall  pay  and  discharge  all  his  arrears  of  termage,  to  the  said  clerk  of  the 
warrants,  or  his  deputy,  before  the  finit  day  of  Miehaelma$  term  next;  and 
afterwards  shall  pay  his  said  termage  to  the  said  clerk  of  the  warrants,  or  his 
deputy,  before  the  tirst  day  of  Miekaehnae  term,  in  every  subsequent  year.** 

PeUf  in  support  of  his  rale,  contended,  that  the  practice  of  the  court  could  not 
justify  the  custom  complained  of,  unless  supported  by  some  law  or  order  of 
court ;  and  that  the  order  referred  to  contained  no  authority  for  stopping  the 
clients'  business,  to  enforce  the  payment  of  the  arrearages  of  these  fees.  He 
expatiated  upon  the  hardship  of  making  the  clients  thus  sufler,  and  of  suspend- 
ing all  their  business  for  a  slight  omission  on  the  part  of  the  attorney,  and  urged 
that  there  was  the  less  reason  for  this,  as  the  officer  had  other  remedies  to 
enforoe  the  payment  of  the  fees. 

Daixas,  u.  J.  The  fee  in  question  is  a  legal  fee,  and  at  some  time  or  other 
the  officer  is  entitled  to  recover  it.  The  question  now  is,  whether  he  is  entitled 
to  recover  die  arrearages  in  the  manner  pointed  out;  and  it  appears  from  the 
statement  made  by  the  clerk  of  the  warrants,  that  the  practice  is  founded  on  law, 
usage,  and  the  orders  of  the  court.  Attomies,  it  seems,  had  formerly  been  in 
the  habit  of  practising  in  the  names  of  others,  in  order  to  avoid  th(e  payment  of 
these  arrears,  and  the  court  then  made  an  order,  that  the  arrears  should  be  paid, 
thereby  admitting  the  legality  of  the  claim.  The  conduct  of  the  officer  has  been 
eonformable  to  the  general  usace:  for  the  document  of  1733  refers  *to  it  rMOM 
as  existing  in  the  tmie  of  fFmam  the  Third.    If  thto  attorney  weie  to  ^^^ 
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refuse  to  pay  his  arrears,  pursuant  to  the  order  of  81  O.  2.*  the  court  would  not 
allow  bim  to  practise;  and  in  effect  the  means  resorted  to,  to  compel  pa3rment 
of  these  fees  operates  in  the  same  manner,  and  is  justified  by  the  order  of  tlie 
court. 

Paek,  J.  It  appears  that  these  fees  have  been  collected  from  the  time  of 
Qu«en  Eiizidfdh  downwards ;  and  from  the  recital  in  the  order  of  court  of  G. 
8.,  it  iifJks  as  if  the  mode  at  present  adopted  for  enforcing  the  payment  of  ar- 
rears h^d  been  all  that  time  in  practice ;  a  practice  for  which  the  difficulty  ot 
collecting  such  small  sums,  from  attornies,  at  a  distance,  seems  to  aiford  a  suffi- 
cient reason.  Undoubtedly  some  inconvenience  may  be  occasionea  to  the  client 
thereby ;  but  if  he  is  likely  to  be  injured,  he  may  dismiss  his  attorney.  A 
practice  of  the  same  kind  exists  in  Chancery,  where  a  solicitor  cannot  file  a  bill 
till  his  terminal  fees  have  been  paid. 

BuRHOUOH,  J.  The  practise  arises  out  of  the  necessity  of  the  thing ;  there 
would  be  no  other  way  of  getting  the  fees,  except  at  an  expence  which  would 
exceed  the  value  of  them.  It  must,  therefore,  be  understood  that  the  attorneys 
are  to  pay  these  fees  before  they  can  carry  on  the  business  of  their  clients.  Till 
the  passing  of  a  late  act  of  parliament  criminals  became  liable  to  pay  fees  on 
their  acquittal ;  and  were  always  detained  till  they  dircharged  them ;  so  that 
there  is  nothing  extraordinary  in  the  practice  now  complained  of*  That  practice 
IS.  confirmed  by  ancient  usage  and  the  orders  of  the  court,  and  therefore  the  rule 
which  has  been  obtained  must  be 

Dischaiged. 


•Ml]  •THOMAS  V.  HANSCOMBE. 

(o  a  dcclamtion  on  a  bill  of  eicliang«,  the  court  refuteu  w  strike  out  as  annecessary  s  count  for 
ioterast,  though,  bosides  counts  on  the  bill,  the  dedaratkm  contained  the  osoal  money  counts. 

In  an  action  on  a  bill  of  exchange  Vaughan  Serjt.,  moved  to  strike  out  as 
unnecessary,  a  count  for  interest,  which  the  declaration  contained,  besides  counts 
on  the  bill,  money  counts,  and  a  count  upon  an  account  stated.  The  plaintifiT, 
he  uiged,  would  be  entitled  to  interest  on  a  bill  of  exchange,  without  any  such 
count     But 

BuBBOUOH,  J.  said.  Lord  Kenyon  had  declared,  that  applications  of  this  kind 
were  often  more  vexatious  than  the  matter  complained  of;  and  the  court 

Refiised  the  rule. 


BRIX  V.  BRAHAM. 

A  bankrupt  hsTing  promised,  after  his  bankruptcy,  and  before  certi6cate,  to  pay  a  debt  due  be- 
fore the  bankruptcy,  indorsed  to  the  plaintin  two  promissory  notes  for  that  purpose :  Held, 
thai  his  eertiikate  was  no  bar  to  an  action  on  these  notee. 

Assumpsit  for  goods  sold  and  delivered,  and  on  two  bills  of  exchange,  amount- 
ing to  64/.,  indorsed  by  the  defendant  to  the  plaintiff.  The  defenduit  pleaded 
in  bar  his  bankruptcy  and  certificate. 

At  tlie  Middluex  sittings  aAer  Hilary  term  last,  it  appeared  tfiat  the  goods, 
to  the  amount  of  upwards  of  80/.,  were  sold  to  the  defendant  in  1812 ;  Uiat  in 
181(^  a  commission  of  bankrupt  was  sued  out  against  him,  under  which  the 
plaintiff  did  not  prove  his  debt  $  but,  that  the  defendant  subsequently  promising 
payment,  indorsed  to  the  plaintiff  the  bills  in  question,  which  became  due  in 
Alardh  1819.  The  defendant  obtained  his  certificate  in  J^f  1890.  Upon 
these  facts  a  nonsuit  was  directed,  with  liberty  for  the  plaintiff  to  move  to  set  it 
aside,  and  enter  a  viidict  for  64/. 
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^Faughanj  Sent*  h^aiviiig  obtained  %  rule  niH  to  that  eiTeet,  r«282 

Croiif  Serjt.,  snowed  cause.  This  case  is  distinguishable  firom  TVtie-  ^ 
ffurn  V.  Ftnton^  Cowp.  544.  and  from  Birch  t.  Sharland^  1  7*.  i?.  715^ 
because  in  each  of  those  cases  there  was  a  new  consideratioa  for  the  banknipt*s 
^promise ;  here  there  was  none  such.  In  Drueman  v.  Fenian^  where  the  bank- 
rupt accepted  a  bill  of  exchange  for  a  debt  due  before  his  bankruptey*  the  con- 
sideration for  his  acceptance  was  the  destruction  of  two  other  bills  due  before 
the  bankruptcy ;  and  in  Birch  v.  Sharland^  where  the  bankrupt  was  in  execu- 
tion, and  gave  a  bond  and  warrant  of  attorney  to  obtain  his  liberty,  the  court, 
expressly  held,  that  this  was  a  new  debt  arising  upon  a  new  consideration,  and 
that  the  old  debt  was  thereby  extinguished.  In  the  present  case,  there  was  no 
new  debt  or  consideration ;  and  the  old  one  being  due  before  the  bankruptcy 
was  provable  under  the  commission,  and  extinguisTied  by  the  certificate.  The 
defendant's  promise,  therefore,  was  without  consideration,  and  the  action  upon 
it  cannot  be  sustained. 

But  the  court  were  clearly  of  opinion,  that  the  debt  due  before  the  bankniptey 
was  a  good  consideration  for  the  bankrupt's  promise ;  that  it  was  not  barred  by 
the  certificate ;  and  would  hare  been  available,  even  if  made  aAer  the  certifica^ 
had  been  obtained. 

Rule  alMolute. 


^THOMPSON  9.  MA8HITER.  ["SSd 


Goods  landed  at  a  wbtrf,  and  doponiod  by  a  frctor  to  whom  ihtf  were  eomigned  in  i 
on  the  wharf  till  an  opportunity  for  sale  should  present  iteelf,  are  not  deetiiioable  for  rrat  due 
in  respect  of  the  whart  and  warehouse. 

In  1817,  the  plaintiff  consigned  eleven  tons  and  a  half  of  whalebone  to 
Stephen  Cteaaby^  of  London^  broker,  as  his  factor  or  agent,  for  sale.  This* 
whalebone  was  landed  at  Ram9ay*»  wharf,  a  public  waterside  wharf,  and  were 
afterwards  placed  in  Ramioy^i  warehouse  over  the  wharf,  for  safe  custody,  at 
a  weekly  rent,  till  an  opportunity  should  offer  for  selling  it.  In  1818  die 
whalebone  was  taken  from  the  management  of  Cieaiby^  and  placed  by  the 
plaintiff  under  the  management  of  Messrs.  Devereux  fy  Lambert  for  sale,  as 
the  brokers  and  factors  of  the  plaintiff;  and  the  whalebone  was  in  consequence 
transferred  from  the  name  of  Cleaabjf  to  the  name  of  Devereux  ^  Lambert^  by 
the  wharfinger. 

In  1818,  RamMoy  the  wharfinger  became  insolvent,  and  was  at  that  time 
indebted  to  the  defendants  in  the  sum  of  200/.  for  rent  in  anrear,  in  respect  of 
the  wharf  and  warehouse.  The  defendants  then  caused  a  distress  to  be  made 
on  Rameay^i  wharf  and  warehouse,  and  among  other  goods  seized  the  plaintiffs 
whalebone. 

The  plaintiff  sued  in  trover  for  the  value  of  the  whalebone;  and  at  the  trial 
before  Park^  J.,  Ltmdon  sittings  after  JRhtry  term  last,  obtained  a  verdict  for 
the  amount. 

Lmwe9f  Seijt,  took  a  nile  met  %o  set  aside  this  verdict  and  enter  a  nonsuit 

•  Vaughim  and  7%i(lrfy,Serjts.,  showed  cause.  Whether  the  plaintifiTs  eoods 
be  deemed  to  have  been  in  the  possession  of  the  factor  or  of  the  wharfinger, 
they  are  equally  protected  from  distress;  and  this  for  the  benefit  *of  rmogi 
trade.  As  to  the  fiictor,  the  point  has  been  determined  by  the  case  of  ^ 
Gilman  v.  JBUofif  3  B,  ^  B,  76  ;  and  the  case  of  the  wharfinger  is  expressly 
mentioned  in  argument,  in  /Wmcts  v.  Wyatt^  3  J^tirr.  1503,  and  not  denied  by 
tlie  court  Whether  the  wharf  be  private  or  pubUc  the  goods  are  equaUv  pro- 
tected; on  the  same  principle  as  wool  at  a  neighbor's  beam  {Rede  v.  Burlw^ 
Cro.  EHx.  fi96,|  a  horse  in  a  hoetry,  or  sacks  of  com  in  a  mill  or  market,  (S. 
Utt.  47.  a.    The  case  also  falls  within  the  rule  laid  down  in  Guboum  v. 
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Hufit^  1  Sdk.  250,  that  goods  are  exempted  which  axe  delivered  to  a  man  to 
be  managed  in  the  way  of  his  tiadei  for  the  factor  had  the  management  of  theae 
goods  for  the  purpose  of  sale,  and  the  wharfinger  or  warehouseman  to  keep 
them  dry  and  in  good  order. 

LaweSf  in  support  of  his  role.  Hie  case  of  Oilman  y.  Elton  is  distinguish- 
able from  the  present,  in  the  material  circumstance,  that  there  the  goods  were 
on  the  premises  of  the  factor  himself;  but  though  the  case  of  a  wharfinger  has 
been  OBentioned  in  argument,  there  is  no  decision  in  whicii  it  has  been  held  that 
(goodfl  on  a  wharf  or  warehoiue  are  exempted  from  distress,  in  almost  all  the 
exemptions  which  have  been  pCTmitted  for  the  benefit  of  trade,  the  goods  have 
been  deposited  with  the  bailee  to  be  managed  or  wrought  on ;  a:»  clotlies  left 
with  a  tailor  to  be  made  up,  or  ahorse  placed  with  a  blacksmith  for  the 
parpose  of  being  shod:  or  the  place  in  which  they  have  been  left  has  been 
so  public,  that  the  landlord  could  never  give  his  tenant  credit  on  the  strength  of 
'•ny  property  he  might  aee  on  the  premises ;  as  in  the  case  of  goods  at  a  iair, 
or  horses  at  an  inn.  But  the  wharfinger  has  nothing  to  do  with  the  manage- 
nent  of  the  goods,  and  his  warehouse  at  least  is  a  private  edifice. 
Mfiit-i  ^Dallas,  C.  J.  I  think,. that  in  this  case  the  plaintiflTs  goods  were 
-J  not  liable  to  be  distiained:  it  has  not  been  argued,  that  they  would  have 
been  liable  if  they  had  been  sent  immediately  to  the  wharfinger  and  had  le- 
nnined  in  bis  hands ;  we  may  therefore  assume,  that  for  puUic  convenience, 
and  the  benefit  of  trade,  goods  so  deposited  would  not  have  been  liable. 

If  it  were  necessary  we  might  consider  these  goods  still  to  have  been  inithe 
IMSsession  of  the  fiictor  for  a  temporary  purpoee,  when  they  were  deposited  in 
the  warehouse,  and  that  it  makes  no  difierence  whether  the  warehouse  be  in 
.  iho  factor's  occupation  or  hired  for  the  purpose  of  the  deposit:  but  the  factor,  is 
^peat  for  the  owner  of  the  goods,  and  as  such,  deposits  them  in  JRam$taf\i 
warehouse,  so  that  the  case  is  the  same  as  if  the  owner  had  sent  them  immedi- 
ately to  JKams ffy*s,  where,  on  the  bfoad  pnnciplo  of  public  ecmvenience,  I  think 
they  were  not  Cable  to  distress. 

Pakx,  J.  The  cases  were  all  considered  in  GUmmn  v.  EUan§  and  the 
geneFsl  principle  laid  down  in  that  case  is  applicable  to  the  present.  The 
principle  there  laid  down  was,  that  certain  exemptions  of  goods  from  distress 
were  permitted,  not  on  account  of  the  character  of  the  individual  in  whose 
hands  the  goods  were  deposited,  but  for  the  benefit  of  trade.  On  thatgesesal 
ground  we  now  decide,  and  not  on  the  ground  that  Ram$ay  was  the  servant  or 
stood  m  the  (dace  of  the  factor.  The  instances  put  by  IJord  Coke  are  merely 
illustrative,  but  they  apply  in  principle,  though  none  of  them,  perhaps,  in  tenon. 

The  judgment  of  Lord  ibtf,  and  the  facts  of  the  case  in  GMoum  v.  lErti, 

'  apply  closely  to  the  present.     He  there  lays  it  down,  **  that  goods  deliverad  to 

'  any  person  exercising  a  public  trade  or  empk^ment,  to  be  crrried,  wfougfat,  or 

9^^-,  managed,  in  die  way  of  his  trade  or  empk>y,  *aie  for  that  time  under  a 

•J  legal  protection,  and  privileged  firom  distress  for  rent;'*  and  even  with 

respect  to  a  private  undertaking,  ••  that  any  man  undertaking  for  hire  to  ewy 

the  goods  of  all  persons  indVerently,  is,  as  to  this  privilege,  a  oommon  carrier, 

for  me  law  has  given  the  privilege  in  respect  of  the  trader,  and  not  in  respect 

of  the  carrier ;"  and  he  refers  to  Ride  v.  BuHey^  where  wocd  at  a  private  betfn 

was  hekl  to  be  not  liable  to  distress.    Therefore,  keeping  to  the  brood  and 

general  principle  of  convenienoe  and  benefit  to  trade  and  eomaeree,  I  think 

these  goods  ought  not  to  have  boon  distrained. 

BiJBBO0OH,J.    These  goods  were  brought  to  the  wfaaif  in  the  course  of  trade, 

and  ought,  therefore,  to  be  protected. 

Bnle  discharged. 

Daixas,  C.  J.,  added,  that  the  exemption  for  goods  on  a  wharf,  though 
asserted  in  argument  in  JWmeit  v.  HyeUif  was  not  diisentort  firom  by  the  eovl 
*or  .adverse  counseL 
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•LA WES  V.  CHAMPNEYS. 


COVENTRY  V.   CHAMPNETS. 

A  penon  employed  bjr  the  grantor  of  an  annuity  to  raise  money,  end  by  the  grantee  to  pay  the 
eoneideraiion  money  to  the  grantor,  having  at  the  time  of  the  payment  oftlw  money  received 
back  ooroe  pare  of  it  lor  a  debt  alleged  to  be  due  from  the  grantor  to  himaelf.  the  oosrt,  on  nw 
tion,  aet  aaide  the  annuity  on  the  grantor'a  paying  prindpil  and  iniereei  at  5pereemi.,  though 
the  grantee  never  raoeived  any  ofthe  money  ao  ratnmea,  and  was  ignorant  of  that  part  of  the 
traoaaction. 

liAWBt,  Seijtv  had  obtainml  in  Ikuier  temiv  1822,  a  Ttile  fdn  for  •tayiag 
proceedings  upon  judfmente  given  by  the  defendant  to  the  plaintiffii,  as  eeeuritief 
for  the  pa3mient  of  an  annuity  granted  by  him,  and  for  delivering  op  to  be  can- 
celled the  deeds  aecnring  the  annuity,  upon  the  ground  of  a  retainer  of  part  of 
the  coniideration-money,  and  of  a  defect  in  the  memorial  of  the  annuity,  on 
which  latter  objection  the  court  gave  no  opinion. 

The  following  statement  was  made  in  the  various  affidavits  produced  on  tfie 
occasion. 

The  defendant  swore,  that  having  previously  employed  Messrs.  Heward  and 
Gibbi  to  raise  money  for  him  by  way  of  annuity,  he,  in  1818,  applied  to  them 
for  more,  when  they  recommended  him  to  pay  off  his  fwmer  annuities  and 
raise  sufficient  for  his  other  occasions ;  and  that  the  Star  Life  Assurance  Com- 
pany, of  which  they  were  managers  and  directors,  would  advance  him  any  sua 

Mei 


by  way  of  annuity  at  12/.  per  oen/.,  provided,  defendant  would  pay 
Howard  and  Oibbi  a  commission  of  02.  per  ceni.f  for  tlieir  procuration  of  the 
money  and  the  expence  of  preparing  deeds.  That  the  Star  Life  Assurance 
Company  havinv  become  lint  grantees  of  an  annuity  from  the  defendant  of 
2400/.,  and  Frederick  St.  John^  second  grantee,  the  plaintiffs  being  two  of  the 
proprietora  of  the  Star  Life  Assurance  Company,  and  intimately  connected  with 
Howard  and  Oibbe^  who  acted  as  tlieir  agents,  became  third  and  fourth  grantees 
of  an  annuity  of  744/.;  but  the  consideration-money  was  *not  paid  to  r«ooQ 
the  defendant,  but  was  received  by  Howard  and  Glbbe^  who  deducted  ^ 
and  ratained  thereout  their  commission  at  the  rate  of  9/.  |ier  een/.,  and  placed 
the  remainder  of  the  consideration-money  to  the  c^redtt  of  the  defendant. 

The  plaintiff,  Coventry^  sworn  that  having  in  the  hands  of  Howard  and 
CHbbi  a  balance  of  1200f.;  he  was  applied  to  by  ff.  and  G,  to  invest  it  in  pur- 
chasing part  of  an  annuity  of  744/.  to  be  granted  by  the  defendant  for  a  sum  of 
8200/.,  and  that  he  authoriaed  them  so  to  dispose  of  it ;  that  his  share  of  the 
annuity  was  144/.,  and  that  he  actually  advanced  1200/.,  part  of  the  consider- 
ation ;  that  he  lived  in  the  town  of  Bedford^  and  had  never  been  connected  with 
Howard  and  Gibbe  in  money  matters,  except  as  before  mentioned,  and  matten 
of  a  like  nature;  that  he.  was  not  a  proprietor  of  the  Star  Life  Assurance  Com- 
pany, otherwise  than  as  being  possessed  of  four  shares  of  60/.  each  out  of  2000 
sidlilsr  shares ;  that  he  never  directly  or  indirectly  interfered  in  the  business  of 
the  company;  that  he  never  knew  of  any  commission  of  0/.  jE»er  coil.,  or  m 
other  commission  being  deducted  or  retained  by  If.  and  G.;  and  that  if  sodi 
was  the  case,  it  was  without  Ids  privity  or  consent. 

The  plaintiff,  Goriont  bein|^  dead,  his  nephew  and  executor  swore,  that  he 
never  knew,  nor  from  inspeouon  of  the  testator's  books  or  papen  could  he  dis- 
cover that  the  testator  was  by  any  means  whatever  party  or  privy  to,  or  ever 
in  any  way  directly  or  indirectly  participated  in  chaise*  for  commission,  or 
other  chaiges  made  by  Howard  and  Gibbe  agamst  the  defendant  on  account  of 
6000/.,  the  oonsideration  for  testator's  share  of  the  annuity  of  744/.,  or  thai  he 
was  ever  privy  to  any  retainer,  deduction,  or  returning  of  any  of  the  consider> 
ation-money,  or  to  any  agreement  between  defendant  and  Gtbbe  for  that  pur* 
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•2891  P^'^'  ^  ^^  ^  ^^^  *knew  of  or  was  privy  to  the  settlement  of  accoiiftt 
-I  between  Gibbt  and  the  defendant,  stated  in  Cribbs*i  affidavit. 

He  added,  that  the  annuity  had  been  paid  from  June  1818,  to  Deumber  1819, 
and  he  produced  in  court  for  the  inspection  of  the  judges  an  account  book  of  the 
testator's,  particularly  referring  to  the  page  which  contained  the  account  of  this 
transaciion  wiiere  a  balance  was  struck  by  Hotoard  and  CHbbi;  and  where, 
on  tlie  debtor-side,  among  other  items  concerning  annuity  payments,  H.  and  G, 
debited  the  plaintiff  wkh  his  full  share  of  the  oonsideration-money  of  this 
annuity. 

Gibbf  swore,  that  in  1818  the  defendant,  by  Robert  Burton  his  agent,  applied 
to  Howard  and  GibbB  to  raise  money  for  him  by  way  of  annuity;  and  that  the 
defendant  signed  an  aigreemenc  to  pay  an  annuity  of  3960/.,  for  an  advance  of 
aa^NH)/. 

That  the  Star  Life  Aaearance  Company  advanced  S0,000l.  for  an  annuity  tff 
2400/.  Tltat  14,000/.  more,  which  was  actually  raised,  proving  insufficient 
for  the  defendant's  wants,  6200/.  more  was  advanced  by  the  phiintifis  and 
others. 

That  this  6200/.  so  paid  and  advanced  by  them  to  defendant  by  the  hands 
of  Gibbs  for  the  purchase  of  the  annuity  of  744/.,  was  really  and  bonajlde  paid 
by  Gibb*n  into  the  proper  hands  of  the  defendant  in  Bank  of  England  notes, 
of  lite  numbers  and  dates  indorsed  on  the  indentnre  containing  the  grant  of 
annuity. 

That  previously  to  this  payment  Howard  and  Ot66s,  as  the  agents  of  the 
defendant,  had  lent  him  considerable  suuis  a(  money. 

I'hat  after  the  payment,  a  statement  of  accounts  was  made  by  the  defendant 
aod  Gibba^  and  upon  that  stetement  defendant  was  found  justly  indebted  to 
Howard  and  Gibbjt  for  money  lent  to,  and  paid  for  the  defendant  by  them  as  his 
agents,  in  the  sum  of  5427/.  la,  4(/.,  which  sum  the  defendant  thereupon  paid 
*2001  ^  Gibba,  But  *that  no  part  of  the  6200/.  was  deducted  or  retained  by 
J  either  Howard  or  Gibba, 

Robert  Burton  swore  that  he  was  empbyed  as  the  defendant's  agent,  and 
he  and  Jamea  Henry  Manm^  who  were  both  present  at  the  execution  of  the 
annuity  deeds,  swore  that  the  6200/.  was  duly  paid  to  the  defendant,  and  that 
DO  part  of  it  was  with  their  privity,  or  to  their  knowledge,  returned  or  paid  by 
the  defendant  to  (JHbba  at  the  time  of  the  execution  of  the  indenture,  after  which 
they  left  the  room. 

The  hearing  of  the  case  having  been  postponed  from  time  to  time  on  various 
accounts, 

Vaughan^  PdU  and  Boaanquet,  Seijts.,  this  term  showed  cause  against  the 
rule  at  great  length,  and  with  considerable  earnestness.  The  anruments,  how- 
ever, were  in  substanee  the  same  as  those  urged  in  the  cases  ofJFittiamaon  v. 
Choid^  (ante  234)  and  CarollY.  Goold^  (ante  190)  and  after  the  observations 
made  upon  the  credit  due  to  the  various  affidavits,  amohnted  to  this : 

That  under  the  annuity  acts,  an  annuity  ought  not  to  be  set  aside  on  the 
ground  of  retainer  or  return  of  the  consideration-money,  unless  that  retainer  or 
return  was  for  the  benefit  of  the  grantee  of  the  annuity.  That  there  was  no 
retainer  in  the  present  instance,  and  that  the  return^  if  any,  was  not  to  the 
grantees  of  the  annuity,  but  to  Hovmrd  and  Gibba;  but  the  rule  sought  to  set 
aside  the  annuity  on  the  ground  of  retainer  only,  and  not  of  return. 

That  Howard  and  GMa  were  agents  for  the  defendant  in  these  transactions, 
and  not  for  the  plaintiffs ;  and  that,  therefore,  they  ought  not  to  be  affected  b} 
the  acts  of  Howard  and  Gibba. 

But  that,  even  admitting  Howard  and  Gibba  to  have  been  the  agents  of  the 

plaintiffs  also,  they  were  only  agents  under  a  limited  authonty  and  for  a  par- 

*29ll  ^^'^^  ^purpose,  and  that  the  principals  were  responsible  for  the  acts 

*^  of  their  agents  only  while  they  acted  within  the  scope  of  their  authority 

for  that  partienlar  purpose ;  that  the  retainer  or  return,  if  any  took  plaee/so  far 
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from  being  within  the  scope  of  the  agent's  anthority  in  thia  casc«  was  altogether 
inoonsistent  with  its  very  nature ;  the  authority  being  to  transact  a  valid  annuity, 
and  the  retainer  or  return  having  the  effect  of  avoidmg  the  very  annuity  which 
the  authority  was  given  to  effect. 

In  the  case  o(  Mootham  v.  HoWf  7  Taunt.  596.,  it  was  holden  that  the  re- 
tainer, by  the  agent,  for  his  own  expences,  would  not  avoid  the  principalis  an- 
nuity, and  in  principle  that  case  was  the  same  as  the  present. 

The  learned  Seijts.  urged  the  court,  at  all  events,  to  grant  an  issue  on  the 
subject,  as  there  would  be  no  appeal  from  their  summary  decision,  and  as  the 
consequences  of  that  decision  would  be  &tal  to  many  industrious  persons,  who 
had  embarked  their  property  in  the  purchase  of  annuities. 

LawtM  and  Ptake^  Serjts,,  were  heard  in  support  of  the  rule,  and  contended, 
that  the  plaintiffs  ought  themselves  to  have  seen  that  the  money  was  duly  paid, 
and  that  not  having  done  so,  they  were  responsible  for  the  acts  of  their  agenu. 

The  judgment  of  the  court  was  now  delivered  by 

Park,  J.  These  two  cases  are  so  similar  in  circumstances,  and  the  questions 
arising  out  of  the  facts  and  circumstances  of  them  are  so  much  alike,  that  the 
oourt  are  of  opinion,  that  they  may  pronounce  only  one  judgment,  applicable  to 
both,  marking,  however,  as  Uiey  proceed,  such  diSereneee  as  ezisi  between 
them. 

*Both  the  rules  call  upon  theplaintiffs  in  each  to  show  cause,  why  rtogo 
the  annuities  granted  by  Sir  Twnnas  Champneyt  should  not  be  set  ^ 
aside,  and  why  the  several  deeds,  by  which  these  annuides  are  secured,  should 
not  be  delivered  up  to  be  cancelled,  upon  the  ground  that  a  pari  of  the  conndtr* 
aiunwmoMjf  wa»  retained  $  this  ground  is  applicable  to  both  ;  but  io  the  ease 
of  Coventry  v.  Champneyt^  there  is  another  ground  peculiar  to  itself,  namely, 
that  the  memorial  was  defective,  in  not  stating  the  names  of  the  persons  by 
whom  that  annuity  was  to  be  beneficially  received,  but  omitting  the  plaintiff, 
Coventry* i^  name,  as  one  of  such  persons.  There  is  another  ground  stated  in 
both  the  rules,  namely,  for  not  stating  the  place  of  abode  of  the  witnesses. 

This  latter  ground  has  been  properly  abandoned  by  the  counsel  for  the  de- 
fendant, it  not  being  possible  to  maintain  that  point  Aerf,  after  the  decision  of 
this  court  in  Michaelmae  term  last,  in  the  case  of  St.  John  v.  Champntys^ 
Jinte,  77. 

Now,  what  are  the  real  facts  applicable  to  both  these  cases,  as  deduced  from 
the  various  affidavits,  without  going  through  all  the  minute  circumstances  of 
each  ?  An  enormous  sum  of  money  was  wanted  by  this  defendant,  and  he,  by 
hie  oum  agents  Burton^  applied  to  Howard  and  Gibbe  to  procure  these  various 
sums,  and  it  is  positively  sworn,  and  not  denied,  that  besides  12/.  per  cent,t  as 
the  amount  of  the  annuity  interest,  the  defendant  was  to  pay  the  disgraceful 
commission  of  9/.  per  cent,  to  these  men,  for  effecting  this  loan.  And  it  is  also 
sworn,  that  this  sum,  with  many  otliers,  was  retained  at  the  very  time^  by  Ibw' 
ard  and  Gibhe^  so  tliat,  without  speaking  of  larger  sums,  there  was  in  this 
transaction  only  about  800/.,  out  of  6200/.,  paid  to  the  credit  of  Sir  Thomas 
ChanwneySf  the  sum  of  5400/.  being  on  *one  pretence  or  other  re-  rt^QZ 
tainea  and  kept  back.  All  this  is  in  effect  admitted,  because  not  denied,  ^ 
by  him  who  alone  could  give  the  court  a  full  and  clear  explanation.  No  account 
is  rendered,  and  although  one  of  the  learned  counsel  talked  of  an  account,  he 
knew  perfectly  well  the  court  could  not,  consistently  with  their  duty,  attend  to 
such  a  statement:  and  his  client  knew  full  well,  that  if  he  could  have  rendered  an 
account  that  would  have  borne  inspection  and  scrutiny,  he  ought  to  have  exhil>- 
ited  it  to  the  judge  who  administered  the  oath ;  and,  therefore,  the  rule  of  law, 
de  non  apparentibue^  &c.,  most  strictly  and  imperiously  applies.  It  is  true, 
indeed,  that  GMe  swears,  that  the  whole  of  the  consideration-money  was  really 
and  bqna  fide  paid  into  the  proper  hands  of  Sir  TTkomos  Champneye^  and  tfa« 
witnesses  to  the  deeds  swear  they  saw  the  money  paid,  and  none  was  returned 
in  their  presence      But  can  the  court  possibly  wink  so  hard  as  not  to  sea*  that 


893] 


1  Bingham.  515 


aD  this  is  the  machinery  of  these  transactions  ?  Witnesses  to  the  deed  are  ne- 
cessary, and  to  the  receipt  of  the  money:  but  as  soon  as  they  see  the  money 
laid  down,  and  the  deeds  are  executed,  they  leave  the  room.  But  why  did  they 
not  stay  ?  Why  did  they  not  wait,  and  see  Sir  Tliomas  Champneyt  put  it  in 
his  pocket  and  go  away  with  it  I  Because  there  was  a  great  after  reckoning  to 
take  pbce,  at  which  no  human  beings  but  Gibbs  and  Sir  Thomas  Champneys 
were  to  be  present;  when  a  secret  transaction  was  to  be  arranged,  which  would 
not  admit  of  any  witness  but  the  parties.  Is  it  pretended  that  a  moment's 
interval  elapsed  between  the  execution  of  the  deeds,  and  the  payment  or  return 
of  the  money  to  Gibbi?  The  affidavit  most  guardedly  swears,  that  after  he 
had  so  paid  the  money,  (into  the  proper  hands  of  Sir  Tliomai  Champneyi^ 
that  is,  immediately,  the  account  was  settled;  and  5427/.  were  paid  by  Sir  Tho- 
*2041  '"^  Champneui  to  this  deponent.  This,  ^therefore,  puts  an  end  to  all 
^  those  supposed  cases  stated  at  the  bar,  of  the  defendant  having  gone  off 
with  the  money  and  settled  at  another  time ;  and  to  which  the  general  answer 
is,  the  court  looks  to  the  circumstances  of  each  particular  case,  as  proved  before 
them ;  and  would  ill  discharge  their  duty,  if,  on  the  one  side  or  the  other,  they 
were  to  act  on  supposition,  and  not  on  proofs.  We  are,  therefore,  of  opinion,  that 
these  cases  are  made  up  ofpr^ences  and  practiceSf  which  it  was  tlie  object  of 
the  former  and  present  statutes  to  put  down,  for  now,  nearly  half  a  century ;  and 
that  to  shut  their  eyes  against  such  practices  as  these,  would  open  the  door  to 
the  grossest  frauds,  would  make  every  ignorant,  young,  or  foolishly  improvident 
person  (in  which  latter  description  we  class  the  defendant)  a  dupe  or  prey  to  the 
most  nefarious  practices.  In  stating  this,  it  will  be  seen,  that  we  do  not  run 
counter  to  the  Court  of  King's  Bench,  or  to  former  judges  of  this  court,  when 
they  held,  that  this  clause  of  the  statutes  under  consideration  is  not  imperative 
upon  the  court  to  set  aside  annuities ;  that  they  will  only  do  so  wherever  there 
is  anything  of  fraud,  pretence,  or  practice,  to  keep  back  from  the  view  of  the  court 
the  real  truth  of  the  transaction ;  but  will  not  interfere,  where  there  is  nothing 
but  mistake,  inadvertence,  or  where  the  case  is  clearly  and  satisfactorily  ex- 
plained, as  it  was  in  Cook  v.  Tower,  Taunt.  372.,  in  this  court,  and  in  the 
King's  Bench  in  Barber  v.  GamMon,  4  B.  ^  ^,  281.,  and  in  (rirtUestone  v. 
Mian,  I  B,^  Cress.  61.  Supposing,  therefore,  that  what  has  been  done  in  this 
case,  had  been  done  by  the  plaintiffs  themselves ;  even  their  strenuous  advocates 
have  hardly  ventured  to  deny,  whatever  may  have  been  insinuated,  that  these 
are  cases  in  which  the  court  oufht  to  interfere :  but  it  is  said,  the  plaintiffs  are 
yogg-i  perfectly  innocent,  they  have  denied  *all  privity  or  knowledge  of  any 
^  retaining  or  keeping  back,  and  that  if  it  was  done,  Howard  and  Gibbs, 
who  are  chaiged  with  having  done  so,  were  the  agents  of  Sir  Thomas  Champ- 
neySj  and,  therefore,  their  misdemeanors  must  fall  upon  his  head,  and  he  must 
look  to  them ;  and  they  add,  that  these  applications  are  not  brought  forward  till 
Gorion  is  dead :  this  last  point  is  only  noticed  by  the  way.  If  the  chaige  had 
been,  Gorton  himself  had  negotiated  this  business^— if  he  had  been  present  when 
the  money  was  paid,  and  could  have  given,  if  aUve,  any  account  of  the  transac- 
tion, it  would  have  been  for  the  court  to  consider,  whether  they  would  have 
interfered,  afler  the  only  witness,  who  could  have  explained  the  matter,  had  been 
removed  by  death:  but  this  case,  on  the  part  of  those  who  oppose  the  rule,  pro- 
ceeds entirely  on  the  ground,  that  he  could  have  given  no  explanation;  and  the 
length  of  time  which  has  elapsed  since  the  annuity  was  granted,  was  not  such 
as  to  create  even  that  constructive  limitation  which  the  courts  have  sometimes 
been  disposed  to  adopt* 

Before,  then,  we  come  to  the  law  of  the  case,  let  us  first  see  what  is  the  &ct 
oi  agency.  Were  Howard  and  Cribhs  the  agents  of  Sir  Tlwmas  Champnevt 
or  of  the  respective  grantees  of  these  annuities!  Upon  the  affidavits  the 
court  do  not,  and  are  confident  that  no  unbiassed  person,  can  entertain  a 
doubt. 

In  this  case  it  is  satisfactory  to  draw  the  conchision  that  such  is  the  fact, 
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from  the  affidavits  filed  on  the  part  of  the  plaintifTs  thetnseliret.  Burton^  die 
former  but  now  discarded  a^nt  of  Sir  Thomas  Chompneyi^  begins  by  stating 
that  he  was  such*  and  that,  oi  tuch  agents  he  on  Sir  Thomas* i  behalf  applied 
to  Howard  and  Gibbs.  Gibbs  swears  in  his  affidavit,  that  Sir  Tnomas 
Champneyi  hj  or  through  Burton  hU  agent  in  that  behalf,  and  (for  this  is  not 
all)  a  person  acting  generally  in  the  mansgement  of  the  aflTairs  of  the  said  Sir 
Tiwrnas  ^ChampneySf  applied  to  this  deponent  and  his  partner  to  rabe  r^oatt 
him  a  considerable  sum,  i^.  Clearly,  then,  Burton  was  the  agent  of  I- 
the  defendant;  he  also  negotiated  the  whole  business  for  him,  or  Gibbs  has 
sworn  falsely,  for  he  proceeds  to  swear,  that  after  some  negotiation  between 
him,  OiM>St  and  Sir  TVunnas  Champneys  by  or  through  Burton  as  such  agent 
for  the  defendant,  the  agreement  marked  A  was  entered  into.  But  it  is  said 
Howard  and  Oibbs  were  also  his  (Sir  Tliamas  Champnejfs*s)  agents :  this  is 
contradicted  by  all  the  facts,  for  they  were  most  cleariy  the  full  authorizcMl 
agents  of  both  Coventry  and  Gorton^  to  transact  all  matters  of  annuity  for 
them,  not  only  in  this,  but  in  other  business  of  the  same  nature.  The  court 
are  here  assuming,  what  they  wish  to  believe,  that  Coventry's  affidavit  is  tme, 
and  that  if  Gorton  had  been  alive  he  would  have  sworn  the  same  thing.  What, 
then,  on  Coventay's  affidavit,  is  the  fact?  That  he  being  a  gendeman  residing 
for  the  last  22  years  in  tlie  town  of  Bedford^  holding  a  |9ace  of  great  trust  and 
confidence  under  government,  having  long  known  and  been  acquainted  with 
Howard  and  Gibbs^  is  not  connected  with  them  in  pecuniary  or  other  matters 
of  business  except  as  hereinbefore  is  mentioned,  and  matters  of  like  nature. 
Now  the  matter  before  mentioned,  being  with  respect  to  the  purchase  of  an 
annuity,  if  there  be  any  meaning  in  language,  that  must  mean  mey  had  before 
been  employed  in  negotiating  annuities  for  him,  nay,  in  the  first  part  of  the 
same  affidavit,  he  states  '« that  Howard  and  Gibbs  were  at  that  time  possessed 
of  a  sum  of  money,  which  this  deponent  then,  and  for  some  time  previous,  had 
placed  in  their  hands,  which  he  (Coventry)  intended  to  lay  out  by  way  of 
annuitv.^'  By  whose  agency  was  Coventry  to  lay  out  this  money  ?  surely  by 
that  of  Howard  and  Gibbs;  for  he  afterwards  states  that  1200/.  was  about  the 
balance  of  monies  of  him,  Coventry^  remaining  in  the  hands  of  Howard  and 
Gtbbs^  so  that  there  was  a  running  account  *between  these  parties.  If  pMA* 
this  does  not  constitute  an  agency  in  fact,  and  a  most  confidential  ^  ''' 
agency  too,  the  court  can  hardly  contemplate  what  state  of  facts  will  eonstitols 
such  a  relation. 

But  as  we  can  have  no  affidavit  from  Gorton^  how  is  the  fact  as  to  him  upon 
the  point  of  agency?  much  stonger:  for  the  want  of  an  affidavit  is  weB 
supplied  by  the  fact.  In  this  case  two  books,  which  have  never  been  out  of 
the  hands  of  one  of  the  judges  of  the  court  are  referred  to  by  the  affidavits, 
and  which  were  marked  by  uie  initials  of  my  liord  C.  J.,  as  exhibited  before 
him,  when  the  affidavits  were  sworn  before  his  lordship,  and  which,  therefore, 
form  a  part  of  the  case.  Here  then  is  a  regular  pass-book  like  a  banker's, 
between  Gorton  and  Howard  and  Gibbs  for  three  or  four  years,  resperring  the 
purchase  of  annuities,  with  a  regular  debtor  and  creditor  account;  and  without 
looking  farther  than  the  page  in  question  and  its  correspondent  credit-side,  which 
the  court  were  obliged  to  look  at,  there  are  no  less  than  two  other  annuities 
mentioned  with  this  on  the  debit-side  of  the  account,  and  six  other  annuities  on 
the  credit-side,  all  negotiated  for  Gorton  by  these  persons ;  and,  therefore,  not- 
withstanding all  that  has  been  said,  it  would  be  absurd  for  the  court  to  shut 
their  eyes  against  a  body  of  evidence  of  the  most  strong  and  powerful  nature. 
Still  it  is  strenuously  contended  that  if  these  men  were  the  plaintiflfs'  agents, 
yet,  they,  the  plaintifiTs,  having  no  benefit,  nO  knowledge,  no  privity,  cannot  be 
answerable  for  this  misconduct  of  the  agents ;  and  we  are  plainly  told,  that  if 
we  exercise  power  in  this  case  we  shall  constitute  ourselves  a  tribunal  with 
greater  powers  than  it  ever  was  intended  by  law  this  court  should  have.  In 
answer  to  the  last  part  of  the  observation,  we  have  only  to  say,  the  Ispslatnrs 
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has  cast  this  power  upon  us,  it  is  not  of  our  own  seeking.  We  cannot  refuse 
to  exercise  it ;  and  it  has  been  most  usefuiiy  exercised  for  the  benefit  of  the 
*2Qfi1  country  by  the  'courts  of  law  ever  since  the  first  of  the  statutes  passed, 

-'  viz.  ever  since  1777.  But  it  is  said,  the  act  never  meant  to  avoid  and 
vacate  an  annuity  on  account  of  a  retainer  or  keeping  back  by  a  mere  stranger 
to  the  grantee,  or  a  mere  agent:  it  must  be  by  some  one  under  his  influence. 
How  does  that  observation  apply  to  the  present  case?  Howard  and  Gibbs 
were  not  stranffers  to  the  grantees :  they  were  their  avowed  and  confidential 
agents.  The  {Haintififs  are  living  at  a  distance;  they  leave  their  moneys  in  the 
hands  of  these  men  to  manage  and  deal  with  as  they  please,  but  all  in  the 
purchase  of  annuities.  They,  (Howard  and  Oibbs^)  in  the  very  contract,  are 
the  only  open  and  ostensible  parties,  and  Sir  Thomas  Champneys  contracts 
with  them,  to  assure  annuities  to  such  persons  as  shall  be  nominated  and 
appointed  by  Howard  and  Gibbi^  And  in  another  part  of  the  affidavit,  the 
consideration  money  is  to  be  subject  to  such  deduction  as  therein  is  mentioned, 
and  Sir  TTbfiuM  Champnei/i  is  to  grant  two,  three,  or  four  separate  annuities 
at  the  option  of  Howard  and  Gibbd,  Now,  if  persons  will  trust  themselves 
and  their  concerns  in  the  hands  of  such  men,  touching  a  particular  business, 
where  is  the  hardship  of  saying  that  they  must  be  civilly  responsible  for  the 
acts  of  such  agents,  in  the  course  of  that  employment?  But  we  have  been 
pressed  to  grant  an  issue  on  the  facts  of  the  case.  It  is  not  denied  that  though 
the  court  have  the  power  of  summary  decision  cast  upon  them,  if  upon  the 
affidavits  tliere  are  any  involved  and  disputed  facts,  upon  which  the  conscience 
of  the  court  cannot  arrive  at  a  satisfactory  conclusion,  they  have  also  a  power 
to  send  the  case  to  the  best  tribunal  for  the  development  of  contested  facts,  a 
jury  of  the  country,  for  the  satisfaction  of  their  own  minds.  But  are  there  any 
such  difficulties  in  the  facts  here  ?  In  considering  them,  the  court  has  chiefly 
looked  at  the  affidavits  of  the  opponents  of  this  application;  and  if  the  court 
*209l   ^^^^  i^^lf  incompetent  to  the  unravelling  such  a  ^case  as  this,  they  would 

•^  be  unfit  to  decide  upon  any  summary  application  whatever. 
Then  as  to  the  law,  where  is  the  novelty  of  what  is  asked  for  ?  Why  have 
none  of  these  fearful  consequences  with  which  we  are  threatened  i£  this  rule  be 
made  absolute  ever  been  apprehended,  during  the  last  fifty  years,  during  all 
which  time,  the  acts  of  the  agent  where  they  amounted  to  frauds,  pretences,  or 
practices,  have  been  taken  for  granted  as  civilly  aflfecting  the  principal,  though 
the  contrary  has  never  been  so  sturdily  contended  for  before  ?  It  is  true  the 
word  agent  is  not  to  be  found  in  either  of  the  acts  of  parliamenti  and  yet  Lord 
Chancellor 'T^tir/ou;  first,  and  Lord  Loughborough  next,  upon  an  appeal  from 
Lord  ThurloWf  (and  be  it  remembered  L^rd  Jjoughborough  was  the  author  of 
the  first  of  these  statutes,)  set  aside  an  annuity,  because  a  memorial  did  not  set  , 
forth  the  name  of  the  agent,  which  the  act  does  not  mention,  as  well  as  the 
names  of  the  witnesses  which  it  does  require.  This  was  the  case  of  The  Duke 
^  Bolton  V.  fVUliami,  2  Fei.jun  138.  And  in  Halmer  v.  Barnard^  7  T.  i?. 
^9.  Lord  Kenyon  adopts  and  approves  that  decision,  and  observes,  that  the 
parties  there  might  have  carried  the  matter  to  the  House  of  Lords  if  the  decree 
m  Chancery  in  The  Duke  of  Bolton  v.  fftttiams  had  given  dissatisfaction. 
Why  are  these  cases  now  mentioned  ?  Because  they  prove,  that  all  the  transac- 
tion ought  to  be  fully  stated,  and  that  tlie  acts  of  the  agent,  though  the  word 
agent  be  not  mentioned  in  the  statute,  ought  to  be  before  the  court.  But  why 
should  his  acts  be  before  the  court  if  they  could  not  influence  the .  transaction  ? 
The  Judges  of  other  times  thought  it  material  to  enquire  into  their  acts ;  for  the 
Lord  Chancellor  said  ^it  was  essential  to  the  justice  of  the  case,  that  the  name 
of  the  agent  as  well  as  the  principal  should  be  set  forth :  why  ?  that  the  whole 
*aoo1  ^^'  g^l^  might  appear  *for  the  sake  of  a  direction  to  every  quarter  from 

-^  whence  information  may  be  collected :"  and  in  the  next  sentence  one 
may  imagine  that  the  present  case  was  almost  foreseen  by  his  Lordship ;  **The 
legislature  foresaw  that  much  mischief  was  done  by  effecting  transactions  of 
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this  kind  in  a  private  room,  where  the  money  was  paid  by  an  agent  who  received 
a  laige  premium,  while  the  person  actually  advancing  the  money  was  in  an  ad- 
joining room ;  and  if  the  agent's  name  were  not  disclosed,  so  that  the  recoune 
might  be  had  to  him  to  know  what  really  passed,  the  truth  could  not  be  obtained, 
since  in  such  case  the  principal  not  being  present  could  not  give  the  information." 

The  case  of  Mooiham  v.  How^  7  Taunt.  596.  is  also  of  the  strongest  possible 
weight ;  and  the  causes  we  decided  in  last  Michadmas  and  Hilary  terms,  of 
Groorn  v.  Sir  Thonuu  Champnofs,  See  St.  John  v.  Chanwneys.  ante  77.  and 
tf'iiliamson  v.  Goold^  Antt^  234.  are  all  to  the  same  eftect ;  and  the  court 
think  that  if  we  did  not  put  the  construction  we  now  do  upon  the  act  of  parli- 
ament, parties  would  have  the  opportunity  of  doing  the  very  thing  that  the 
statute  meant  to  prohibit :  and  it  would  virtuaUy  operate  as  a  repeal  of  the  statute, 
for  the  parties  would  always  take  care  never  themselves  to  mix  in  the  transac- 
tion ;  but  thouffh  living  at  Bedford  or  any  other  place,  by  having  such  men  to 
traffic  with  their  money  put  it  completely  in  their  power  to  commit  the  most 
nefarious  frauds  upon  those  improvident,  foolish  men,  round  whom,  and  to  pro- 
tect them  against  their  own  imprudence,  nay,  to  save  them  from  themselves, 
this  act  was  thrown  as  a  strong  and  powerful  guard :  and  all  the  beneficial  and 
salutary  objects  of  tlie  statutes  would  be  entirely  frustrated  by  the  narrow  con- 
struction now  contended  for,  and  so  vehemently  and  strenuously  pressed  upon 
us.    Whether  this  be  a  remedial  or  a  penal  law,  the  court  need  not  discuss :  but 
it  is  a  hiw  *to  prevent  and  suppress  frauds ;  and  it  is  a  clear  and  funda-  r»oAi 
mental  role  in  construing  statutes  against  frauds,  that  they  are  to  be  ^ 
liberally  and  benehcially  expounded ;  and  in  our  best  text-book  this  position  is 
to  be  Ibund,  **tliat  were  the  statute  acts  against  the  offender  and  inflicts  a  pen- 
alty, it  is  then  to  be  construed  strictly :  but  where  it  acts  upon  the  offence,  bv 
setting  aside  the  fraudulent  transaction,  here  it  is  to  be  construed  liberally. 
With  these  sentiments,  and  upon  these  principles,  the  court  are  of  opinion  these 
annuities  cannot  be  supported :  and,  notwithstanding,  all  the  dreadful  conse* 
quences  with  which  such  a  decision  is  prognosticated  to  be  followed,  we  think, 
on  the  other  hand  (and  we  have  not  come  to  this  conclusion  without  much  de- 
liberation,) that  our  decision  upon  thtf  fioint  will  better  accord  with  the  object 
of  the  legislature,  and  will  be  most  subservient  to  the  best  interests  of  mankind. 

This  is  our  opinion  on  the  first  point,  as  applicable  to  both  these  cases :  the 
second  ground  is  applicable  to  Coventry^ t  annuity  only,  viz.  that  his  name  is 
not  inserted  in  the  memorial  as  a  person  beneficially  interested.  Upon  this  part 
of  the  case  there  is  a  good  deal  of  nicety :  but  having  formed  the  opinion  just 
delivered  on  the  first  point,  we  think  it  imnecessary  to  come  to  any  determination 
upon  this. 

As  then  the  statute  has  given  us  a  discretion  either  to  make  the  rule  absolute 
generally,  or  absolute  upon  condition,  or  wholly  to  discharge  it,  according  to  the 
circumstances  of  each  particular  case,  we,  in  the  exercise  of  that  discreti<Ni, 
think  that  these  cases  Dfiil  within  the  second  class ;  and  that  these  rules  must  be 
made  absolute,  upon  condition  that  Sir  7%ot»iat  Champneys  shall  pay  such  sum 
for  principal  and  interest  as  the  prothonotary  shall  find  due,  upon  fairly  taking 
(he  account  between  these  parties,  as  in  the  former  case  of  Groom  *v.  r»«A| 
Sir  T.  Ckaa^pneyif  which  we  finally  disposed  of  the  other  day.  ^ 

Sules  absolute  accordingly. 
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^tOS]  *R£ILLT  V.  JONES. 

Tiie  defendanlamcd  to  take  an  assignment  of  plaintiff^s  house  and  premises,  witfaont  reqatr- 
ins  leasor*s  title ;  that  be  would  pay  23001.  for  it,  and  aiio  the  amount  of^^ooda,  fiitures,  and 
eftecis,  and  take  possession  of  the  houDS  on  or  before  September  29th  ;  the  plainiiff  agreed  to 
give  up  possession  of  the  premises,  efTects,  and  stock  by  that  day,  to  assign  iicenees,  to  repair 
or  allow  for  aU  damaged  outside  windows,  and  to  dear  rent,  taxes,  and  outgoings  to  the  day 
of  ^uJtiiiig  possesnioD.  The  expences  of  the  agreement  were  to  be  paid  by  the  parties  in  equM 
moieties ;  and  either  party  not  fulfilling  all  and  every  part,  was  to  pay  to  toe  other  SCOLt 
thereby  teftlerf  andfuetd  a»  liquidated  dama^e$  : 

Bald,  tlwi  OB  breoeb  ol  the  agreement  by  omission  lo  tike  an  aasignment,  the  defendant  was 
liable  lo  pay  ike  whole  500{./  and  thai  it  was  not  a  mera  ptoalty  to  eover  soeh  damagee  m 
might  be  actually  incurred. 

AMvimrr  on  the  foUowin^  agreement 

This  «memeoti  entered  into  this  eeeond  day  of  August ^  IB2X  between 
Bfithad  lieUiv^  oC  Oxfhrd-Strtet^  victualler,  of  the  one  part;  and  Edward 
JantB  of  TothW'ttrtit^  of  the  other  part ;  witneweth,  that  in  conaidenition  of  the 
sum  of  1B300/.,  the  said  Michael  Reilljf  doth  agree  to  sell  unto  the  said  Edward 
Jonea^  the  lease  of  the  house  and  premiees  situate,  lying,  and  being  the  sign  ot 
the  Ddawart  Arms^  Oxford* Street^  aforesaid,  as  he  holds  the  same*  at  the  neu 
annual  rent,  of  75/.,  for  the-  term  of  fourteen  years  and  a  half  from  MchaelmoM 
day  last;  abo  his  goods,  fixtures,  and  effecui,  now  on  the  said  premises,  and 
which  he  has  a  right  to  seH,  at  a  fair  valuation  by  two  appraisers  or  their  um- 
pire ;  and  his  saleable  stock  in  trade.  Porter  not  exceeding  twelve  butts  ;  ales 
thirty  barrels  ;  wines,  foreign  and  British  spirits,  and  compounds,  150/.:  to  be 
valued  Ivy  proper  gaugers  or  their  umpire.  And  tlie  said  Edward  Jones  doth 
*^ni1  V^-^  ^  ^^®  ^'^  assignment  of  the  said  lease  and  ^premises  as  above  de»r 
-^  cribed,  without  requiring  the  lessor's  title;  and  that  he  will  pay  unto, 
tlie  said  Michael  BeUh/  the  sum  of  2300/.,  for  the  said  lease,  deducting  Uie  de- 
posit of  50/.,  now  paid ;  also  the  amount  of  goods,  fixtures,  effects,  and  stock, 
as  aforesaid,  together  with  the  amount  of  the  unexpired  term  of  the  licences 
and  take  possession  of  the  said  house  and  premises,  on  or  before  the  29th  day 
af  i$^/em6er  next:  at  which  time,  and  upon  payment  therefore,  he,  the  said 
Miehad  i?ai7/y,  doth  agree  to  deliver  up  possession  of  all  the  said  premises,  and 
also  the  effects  and  stock  ;  and  to  assign  over  good  and  sufficient  licences ;  to 
repair  or  allow  for  all  damaged  outside  windows ;  and  to  clear  the  rent,  taxes, 
and  outgoings,  to  ^e  day  of  quitting  possession.  And,  lastly,  it  is  hereby  agreed, 
ihat  all  law  and  other  expences  of  carrying  this  agreement  into  effect,  shall  be 
paid  by  the  said  parties  in  equal  moieties ;  and  that  either  of  them  rwlMjUling 
all  and  every  part^  the  party  notfuhUling  shall  pay  unto  the  other  tne  sum  St 
&00/.,  herdby  settled  and  fixed  as  nauidated  damages;  the  deposit  nowpaxd 
to  be  eoneidered  as  part  of  the  said  aamages  in  case  of  default  made  by  the 
rndd  Edward  Jones,  or  returned  in  additUm  to  the  said  damages  in  case  of 
default  being  made  by  the  said  Michael  Reilly.  As  witness  our  hands  the  day 
AM  year  first  above  written. 

Witness 


James  Striven^  Jf.  Rdtty. 

John  Langdon^  E.  Jones. 

Breaeh*  Uiat  the  defendant  did  not  accept  an  assignment  of  the  said  lease,  or 
•ake  possession  of  tlie  said  house  and  premises,  gooMjs,  fixtures,  and  effects,  and 
stock  in  trade,  on  or  before  the  20th  day  of  September  next  afWr  the  making 
of  the  agreement,  or  since. 

At  the  Middlesex  sittings  after  Michaelmas  term  last,  a  verdict  was  found 
*3041  ^'  ^^  plaintiff  for  60/.,  with  liberty  *for  him  to  move  to  increase  it  by 
J  400/*,  the  bahmce  of  the  liquidated  sum  for  which  the  action  was 
teoughl 
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Vaughant  Serjt.,  having  accordingly  obtained  a  rale  msi  to  that  ^ect» 

Lens  and  Lawti^  Serjt8«,  now  showed  cause.  Though  the  expreMien 
liquidated  damagee  is  employed  in  this  agreement,  yet*  taking  the  whole  agree- 
ment together,  it  must  be  considered  that  the  500/.  was  intended  not  for  hqm- 
dated  dunages,  but  as  a  penalty ;  in  which  case  the  plaintiff  would  only  be  en- 
titled to  recover  for  the  damage  he  actuary  sustained.  This  sum  mi^t  have 
been  considered  ^  liquidated  damages  if  it  had  been  stipulated  as  the  security 
for  the  performance  of  a  single  act.  Barton  v.  Glover^  1  Hatt^  43 ;  but  the  rate 
is,  that  where  a  deed  or  agreement  contains  provisions  lor  the  perlbnnaiiee  of 
several  t]iii^,  and  then  a  large  sum  is  stated  at  the  end  to  be  paid  upon  the 
breach  of  performance,  that  must  be  considered  as  a  penalty,  jior  Heath  J.  in 
Jlailof  V.  Wdd<m%  2  B.  ^  P.  353,  and  its  being  called  liquidating  damages  will 
not  after  the  case.  If  the  rale  were  otherwise,  a  party  might,  in  such  a  case, 
pay  the  whole  sum  for  breach  of  any  one  of  the  most  unimportant  and  trivial 
of  the  provisions  in  the  agreement.  [Dattaet  C.  J.  If  the  damage  occasioned 
by  breach  of  the  most  material  provision  amounted  to  more  than  the  stipulated 
sum,  could  not  the  party  refuse  to  pay  more?]  Where  the  sum  is  considered 
a  penalty,  there  are  cases  in  which  he  may  pay  more.  In  Ja}w  v.  Peertm  4 
Burr,  2229,  Roife  v.  Petersim^  2  Br.  Pari.  Com.  437,  and  Fletcher  v.  JDyche^ 
t  T.  R*  32,  the  stipulated  sum  was  to  secure  the  performance  of  a  single  act, 
and  therefore,  those  cases  are  distinguishable  from  the  present.  But  in  Jietley 
^.  Weldofif  *8  B.  ^  P.  346,  where  the  defendant  agreed  U>  pay  a  sum  r»«A|| 
if  he  did  not  perform  at  the  plaintiiTs  theatre,  it  was  noMen  that  the  sum  *- 
agreed  on  should  be  a  security  for  the  damages  actually  incurred  by  breach  p( 
the  agreement;  and  that  must  be  taken  to  have  been  what  the  parties  meant  on 
tfie  present  occasion.  Though  there  may  be  no  case  where  the  expression 
liquidated  damagee  has  been  hekl  to  operate  merely  as  affixing  a  penalty  lor 
the  security  of  actual  damages ;  yet  there  is,  on  the  other  hand,  no  case  in 
which  the  court  have  considered  themselves  as  tied  down,  and,  by  the  em- 
ployment of  that  expression,  precluded  under  any  circumstances  from  consider* 
ing  it  equivalent  only  to  the  term  penalty,  llie  statute  of  WiUiamt  whicb 
enables  a  plaintiff  to  assign  several  breaches  in  an  action  on  a  bond  conditioned 
with  a  penalty  for  the  performance  of  several  things,  affords  a  strong  reason  for 
contending  that  the  plaintiff  ought,  under  an  agreement  for  a  sum  stipulated  by 
way  of  security,  to  recover  only  such  damages  as  he  has  actually  incurred; 
otherwise  the  statute  would  be  nugatory,  and  the  same  sum  must  be  paid  for 
die  breach  of  conditions  of  very  different  degrees  of  importance,  which  never 
could  have  been  the  intention  of  the  parties. 

Dallas,  C.  J.  In  this  case,  on  the  constraction  of  this  agreement,  I  thipk 
the  damages  stipulated  for  are  to  be  considered  as  liquidated  damages,  whatever 
may  be  the  constraction  of  other  cases:  but  I  avoid  grounding  my  opinion  on 
any  of  them,  havin|[  a  clear  opinion  upon  the  whole  of  this  agreement  taken 
together. 

Park,  J.  I  think  the  plaintiff  is  entided  to  recover  the  500/.  No  case  has 
been  adduced,  in  which,  after  the  parties  have  themselves  employed  the  expres- 
sion *  liquidated  damages,  the  court  has  holden  the  plaintiff  should  not  r^^A 
recover,  on  breach  of  the  agreement,  the  sum  named  as  stipulated  dam-  ^ 
ages.  I  will  not  say  there  is  no  such  case ;  but  looking  at  the  agreeiAent  itself 
in  the  present  instance,  I  found  my  opinion  on  what  appears  to  be  the  clear 
intention  of  the  parties.  As  to  the  particular  case  of  Aetley  v.  Wddan^  I  coa- 
cur  in  the  decision  there  given ;  but  the  agreement  in  that  case  contained  no 
such  expression  as  liquidated  damages.  I  do  not  admit  the  assumption,  that 
the  present  is  an  agreement  for  the  performance  of  several  things;  in  substance 
it  is  for  the  performance  of  only  one:  the  vendor  was  to  leave,  and  the  vendee 
was  to  take  possession.  Tiie  Language  which  contains  the  stipulation  for  liqui* 
dated  damages  is  exceedingly  clear  and  precise,  and  even  the  50/.  paid  down 
was  to  be  considered  as  part.     The  decisions  all  concur  in  laying  it  down*  thai 
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the  intentioiiA  of  the  parties  ought  to  be  panned;  And  about  those  intentions 
there  can  be  no  doubt  in  the  present  instance. 

BuRBOuoH,  J.  There  is  no  case  which  has  decided  that  the  defendant  shall 
not  pay  the  whole  sum,  where  the  expression  liquidated  damage$  nas  been 
employed  to  designate  the  nature  of  the  payment  In  all  the  cases  the  question 
has  b^n»  what  was  meant  by  the  parties ;  and  great  inconvenience  would  ensue 
from  non-oompliance  with  their  intention  on  either  side.  The  statute  of  fftl" 
Ham  operates  only  in  cases  of  penalty,  and  was  passed  to  relieve  the  plaintiflT, 
by  enabling  him  to  assign  more  breaches  than  one,  which  he  could  not  do  at 
common  law;  but  it  is  begging  the  question  to  say  that  the  sum  mentioned  in 
this  agreement  was  meant  as  a  penalty,  and  not  as  liquidating  damages. 

Rule  absolute. 


*a07]  »L0NGRID6E  el  al.  v.  BREWER. 

Practict.    Smying  prooetdingi. 

The  plaintiffs  having  recovered  is.  damages  in  this  case,  noCwithstandiiMf  the 
omission  of  the  surname  of  one  of  them  on  the  Nin  Priwt  record ;  and  the 
court,  on  the  ground  of  that  omission,  having  refiised  lo  increase  the  damages 
to  the  sum  the  plaintiffs  sought  to  recover,  (mi/e,  148,)  they  sued  out  execufioii 
for  costs  on  the  verdict  for  Is.,  and  bcought  a  fresh  action  for  the  sum  ihey 
originally  sought  to  recover;  although  they  had  refused,  on  the  motion  for  in* 
creasing  damages,  an  offer  to  amend  on  payment  of  costs,  and  had  taken  the 
verdict  for  Is.,  in  preference  to  being  nonsuited  at  the  trial. 

But  the  court,  on  motion  by  Pdtl  Serjt.,  to  set  aside  the  execution  or  stay 
the  proceedings  in  the  second  action,  after  hearing  Vmighan^  Serjt.,  against  the 
rule,  staid  the  proceedings  in  the  second  action,  the  defendant  not  having  pleaded. 


CROOKE  «.  M^TAYISH. 

Under  the  28  Gf.  3.  c  97.  which  timitt  the  eommeiiciDg  of  eoikme  sgainec  oAeen  of  (he  enstoms 
to  ikne  wumtkt  after  the  matter  or  thing  done ;  but  enacta  that  the  officer  ahall  have  a  taiemdm^ 
■ionth*a  notice  of  action,  and  n  calendar  month  in  which  to  tender  amende :  Held*  that  actions 
agatnat  eudioffieera  muat  be  commenced  within  three  lunar  montba  after  the  matter  or  thing 
done. 

In  the  statute  28  6f.  3.  c.  37.,  there  are,  among  others,  the  following  enaci> 
ments: 

_^^^  Sect,  23.  **If  any  action  or  suit  shall  be  brought  *or  commenced 
^^-1  against  any  person  or  persons,  for  any  thing  by  him  or  them  done  in 
pursuance  of  this  or  any  other  act  or  acts  of  parliament  now  in  force,  or  here- 
after to  be  made  in  relation  to  his  majesty's  revenoes  of  customs  and  excise,  or 
eiUier  of  them,  such  action  or  suit  shall  be  oommenoed  within  three  monthe 
next  after  the  matter  or  thing  done.'* 

Sect,  25.  '*  No  writ  or  process  shall  be  sued  out  against  any  officer  of  the 
customs  or  excise,  or  against  any  person  or  persons  acting  by  his  or  their  order 
in  his  or  their  aid,  for  any  tiling  dbne  in  the  execution,  or  by  reason  of  this  or 
any  other  act  or  acts  of  parliament  now  in  force,  or  hereafter  to  be  made,  rela- 
ting to  the  said  revenues,  or  either  of  them,  until  one  calendar  month  next  after 
notice  in  writing  shall  have  been  delivered  to  him  or  them,  or  left  at  the  usual 
place  of  his  or  their  abode." 

Sect.  20.  ^It  shall  and  may  be  lawful  to  and  for  any  such  officer  or  offieers, 
or  other  person  or  persons  acting  in  his  or  their  aid,  to  whom  such  notice  shall 
be  ffiven  as  aforesaid,  at  any  time  within  one  calendar  month  after  sneh  DOtiet 
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.jhill  be  g:iven,  to  tender  amends  to  the  person  or  persons  complaining,  or  to  his 
or  their  agent  or  attorney.*' 

Within  three  calendar^  but  not  within  ^ree  hmar  months  after  the  matter  or 
thing  done,  the  plaintiff  had  sued  the  defendant,  an  officer  in  the  preventive  ser- 
vice, for  an  allied  unjustifiable  seizure  and  detention  of  the  plaintiff's  ship, 
{ante  167.);  and  upon  a  special  case,  the  question  for  the  opinion  of  the  court 
was,  whetner  under  the  foregoing  act  of  parliament  this  action  was  commenced 
in  time. 

Taddy^  Seijt,  for  the  plaintiff.  The  action  was  commenced  in  time.  In 
all  the  cases  oh  acts  of  parliament  where  the  courts  have  holden,  that  the 
word  month  is  to  be  construed  hmat  m»ntk^  the  word  month  has  been 
'employed  through  the  act  uniformly  without  any  adjunct.  In  Lacan  v.  r^wy^ 
Hooper,  6  T.  B.  226,  Lord  Xtmfom  says,  ^  in  all  acts  of  pariiament,  ^ 
where  months  are  spoken  of,  without  the  word  calendar,  and  nothing  is 
added  from  which  a  dear  inference  can  be  drawn,  that  the  legblature  in- 
tended calendar  months,  it  is  understood  to  mean  lunar  months."  Now  here 
there  is  something  added  from  whence  an  inference  may  be  drawn,  tliat  by 
the  word  monih^i  in  the  23d  section,  the  legislature  meant  calendar  months, 
for  they  must  have  intended  to  place  the  parties  upon  an  equal  footing;  and 
if,  by  the  25th  and  26tli  sections,  the  defendant  is  to  have  a  calendar  month's 
notice  before  action,  and  a  calendar  month  in  which  to  make  amends,  the 
plaintiff  ought  to  have  calendar  months  in  which  to  sue.  No  case  has  yet 
been  decid^  where  the  expressions  moniht  and  calendar  months  have  both 
occurred  in  the  same  act ;  but  if  the  word  month  (which,  in  the  23d  section  of 
this  act,  appears  to  have  been  inadvertently  employed  instead  of  calendar 
months)  is  to  be  construed  as  lunar  months,  not  only  will  the  plaintiff  and 
defendant  be  placed  on  an  unequal  fboting,  but  the  plaintiff  in  the  place  of  a 
continuing  trespass,  if  he  must  sue  within  three  lunar  months,  and  must  give  a 
calendar  month's  notice,  will  be  able  to  recover  (or  a  litde  more  than  six  or 
seven  weeks  in  his  first  action,  although  the  trespass  may  have  lasted  three 
months.  Such  an  injustice  towards  me  plaintiff  could  never  have  been  the 
intention  of  the  legislature;  and  in  su&tutes  as  well  as  in  contracts,  the  intention 
ought  to  be  the  guide  to  constniction.  This  is  quite  clear  in  matters  of  contraet. 
In  Lang  v.  GfdCf  I  M*  ^  S.  117,  Le  Blanc,  J.  says,  '«In  matters  temporal  the 
term  month  is  understood  to  mean  lunar  month,  whilst  in  matters  ecclesiastical 
it  is  deemed  calendar;  because  in  *each  of  those  matters  a  different  r#«|A 
mode  of  computation  respectively  prevails :  the  term,  therefore,  is  taken  ^ 
in  that  sense  which  is  conformable  to  the  subject-matter  to  which  it  is  applied. 
Still,  in  matters  of  contract  the  question  will  ever  be,  what  was  the  intentioa 
of  the  oontrading  parties  at  the  time  idieta  they  made  use  of  the  word."  The 
same  rule  was  observed  in  Cockdl  v.  Gray,  2  B,  ^  B.  186.  In  CatesWs 
case,  6  J?^.  62,  ttmpus  semestre  was  holden  to  mean  calendar  months,  "nie 
construction  of  the  word,  therefore,  is  not  inflexible,  but  must  depend  on  the 
context;  and  it  would  be  inconsistent  and  unjust  to  employ  it  in  two  different 
senses  in  the  same  act  of  paxlimment. 

Dallas,  C.  J.  The  legislature  must  be  taken  to  know  the  distinction 
between  lunar  and  calendar  months ;  and  when,  in  its  ordinary  acceptation,  the 
word  month  means  lunar  month,  and  the  adjunct  calendar  may  be  used  for  the 
purpose  of  making  a  distinction,  can  we  construe  the  act  differently  from  the 
plain  and  obvious  import  of  the  words  actually  employed  t  I  entertain  no 
doubt  that  the  word  calendar  was  inserted  emphatically  in  the  25th  and  26di 
sections  of  the  act.  If  it  had  not  been  used  at  all,  there  might  be  more  ground 
for  the  argument  with  which  we  have  been  pressed. 

Park,  J.  One  of  the  earliest  things  we  learn  is,  that  the  word  month,  ex  v% 
tenmnU  means  a  lunar  month.  In  mercantile  matters  there  may  be  usage  to 
the  contrary,  but  in  general,  if  the  word  month  is  used,  lunar  month  is  meant, 
a&d  therefore,  we  always  add  the  word  ttdtndat  when  it  is  desired  that  the 
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eompotation  should  be  by  calendar  inoiiths.  Cateth^U  ease  was  loaohiag 
*3111  ^^^^^^^^^<^  matters,  in  which  it  is  the  usage  to  ^compute  by  calendar 
•^  months.  But  in  that  ease  Lord  Coke  saysy  that  though  a  lease  for  a 
twelvemonth  would  give  an  interest  for  a  year,  a  lease  for  twelve  months 
would  give  an  interest  for  no  more  than  forty-eight  weeks.  In  the  present 
case,  the  calendar  month  seems  to  have  been  fiven  expressly  in  favor  of  the 
officer,  to  afford  him  ample  time  to  tender  amends. 
BuRBOUGU,  J.,  concurred. 

Judgment  for  the  defendant. 


MATER  et  al.,  assignees  of  DAVISON,  a  bankrupt,  v.  NIAS. 

The  defendant,  who  had  ordered  gooda  for  read?  roonejr,  paid  lor  them  by  fetiiniin^  to  th4 
fendor'a  agent  a  bill  accepted  bjr  vendor  which  had  been  due  and  diabonored  before  the  goods 
were  ordered ;  the  agent  at  fiiat  refiiaed  to  take  the  bill,  but  ultimately  carried  it  home  to  the 
vendor,  who  kept  it. 

The  vendor  having  become  bankrupt,  the  court,  in  an  action  brought  by  hia  aaaigneea  to  n* 
eover  the  value  of  the  gooda,  held  thia  tranaaciiou  equivalent  to  payment,  no  Fraud  baying 
been  eatabitabed. 

AssuMFSTr  for  the  value  of  goods  sold  to  the  defendant  by  the  bankrupt  before 
his  bankruptcy,  and  upon  an  account  stated  with  the  bankrupt  before  his  bank- 
rupicy ;  plea,  general  issue.  Upon  the  trial  of  the  cause  at  the  London  sit- 
tings in  last  Easter  term,  the  bankmfils  bsial^icr  proved  that  the  goods  were  to 
be  paid  for  in  ready  money ;  that  the  defendant  having  sent  to  say  he  would 
pay  the  amount  (132/.)  if  the  bankrupt  would  send  a  receipt,  the  witness  waited 
on  him  for  payment,  when  the  defendant,  who  had  advanced  30/.  on  giving  the 
olrder  for  the  goods  in  Mai/y  1822,  instead  of  paying  112/.,  down,  deducted  0/. 
129.  discount  for  ready  money,  gave  a  check  for  14/.  i7s.,  and  a  dishonored 
bill  for  90/.  1 19.,  drawn  by  Beed  4*  Co,^  accepted  by  the  defendant,  and  due  in 
*A121  ^^^  <^pi^  ^preceding  \  the  witness  stroQgly  protested  against  this  mode' 
^  of  payment,  and  at  first  refused  to  take  the  bill;  but  upon  its  being 
thrown  down,  ultimately  took  it  up  and  carried  it  to  his  brother,  who 
kept  it. 

There  were  also  circumstances  touching  the  manner  and  time  in  which  the 
defendant  became  possessed  of  the  biU,  his  supposed  knowledge  of  the  bank- 
rupt's situation,  and  of  the  bankrupt's  having  deposited  goods  with  the  drawers 
oi  the  bill  as  a  security  for  the  payment  of  it;  from  which  the  plaintiffs  pro- 
posed to  show  that  the  whole  transaction  was  bottomed  in  fraud :  but  some  of 
these  circumstances  being  disputed,  and  the  eourt  having  held,  that  no  fraud 
appeared  on  the  judges  report  of  the  trial,  it  becomes  unnecessary  to  detail 
them. 

The  learned  judge  who  presided  at  the  trial  having  intimated  that  the  facts 
disclosed  by  the  bankrupt's  brother  amounted  to  a  payment  by  the  defendant, 
a  nonsuit  was  entered,  with  liberty  for  the  pLsintiirs  to  move  to  set  it  aside  ami 
enter  a  verdict  for  112/. 

Vaughatif  Serjt.,  having  obtained  a  rule  accordingly, 

Pellf  Serjt.,  showed  cause  against  it,  contendinr  that  the  bankmpt*s  brother 
having  carried  away  the  bill,  and  the  bankrupt  having  retained  it,  there  had 
been  a  complete  payment;  and  that  the  retainer  of  the  bill  ty  the  bankrupt 
distinguished  the  case  from  that  of  Fair  v.  Af/vtTf  16  Easif  130,  where  the 
defendant,  still  holdiitt  a  dishonored  bill,  attempted  to  enforce  it  by  way 
of  set  off,  though  at  we  time  he  took  ii  he  knew  the  circumstances  of  the 
bankrupt.  * 

Vaughant  in  support  of  his  rule.    Payment  by  a  dishonored  bin  was  n» 
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performance  of  the  defendant's  contract  to  pay  in  ready  money.  TPark^  J. 
iHand  V.  KoTTf  ^decides  die  contrary,  1  Easi^  875.3  Then  from  the  rMi« 
eireumetance  of  the  defendant's  giving  the  ordier  for  the  goods  in  May^  ^ 
•orae  weeks  after  the  bill  was  due,  joined  to  the  mode  of  payment,  it  must  be 
inferred,  that  the  goods  were  ordered  with  the  express  view  of  getting  valae  for 
the  bill;  and  if  so,  the  case  is  the  same  as  that  of /Mr  v.  M^lver. 

Dallas,  C.  J.  I  thipk  this  rule  ought  to  be  dischai^ged:  no  fraud  has  been 
actually  made  out;  and  if  so,  the  defendant  must  be  considered  as  having  been 
lawfully  in  possession  of  the  bill.  Taking  this  to  be  the  case,  was  it  accepted 
in  payment?  It  was  thrown  down,  and  perhaps  rejected  at  first;  but  it  was 
then  taken  up,  carried  to  the  bankrupt,  and  retained  by  him.  Assuming  that 
the  defendant  came  honestly  by  the  bill,  it  was  a  fair  article  of  set  off;  and  the 
recnm  of  it  must  be  deemed  equivalent  to  payment. 

Park,  J.  This  was  a  bill  for  which  the  bankrupt  was  always  liable.  His 
brother,  indeed,  at  first  refused  to  take  it,  but  by  carrying  it  away  confirmed 
the  bankrupt's  liability ;  and  the  bill  was  never  sent  back. 

The  case  of  Fair  v.  JIf/rer  proceeded  on  the  ground  of  a  fraud  upon  the 
other  creditors;  but  Eland  v.  Aarr  comes  much  nearer  the  present  case,  if  (as 
I  believe)  there  was  no  fraud  in  the  transaction.  It  is  true,  that  in  Fair  v. 
M^her^  Lord  EUenborough  says,  he  is  not  convinced  by  the  decision  of  Eland 
r  Karr$  but  there  is  no  case  in  which  the  authority  of  Lord  Kenyan  has  been 
overruled. 

BvBBOuaH,  J.,  coneorred. 

Rule  diechai|;ed. 


•(IN  THE  EXCHEQUER  CHAMBER-)  [•314 

MAT  et  al,  Plamtiffs  in  Error,  v.  PIOE,  Defendant  in  Error. 

Bill  tgairat  Jamm  May  the  elder,  WiUiam  James  Nortam,  and  James  itfoy  the  f  ouoger.  On 
the  patea  it  wu  alleged  that  '*  the  jury  aay  that  Jamee  May  ihe  elder,  tvUUam  Norton,  and 
James  May  the  younger,  did  undertoke,  as  the  plainiiffhath  above  complained  against  them.* 
Judgment,  **  that  the  plaintiff  do  recover  against  ihe  said  drfemdanis  /* 

Held,  that  the  omiaaion  of  the  name  Jamu  iu  entering  on  ih^postea  the  finding  of  the  jury,  wat 
no  ground  of  error. 

The  defendant  in  error  had  recovered  damages  on  the  eighth  count  of  a 
declaration  against  the  plaintiffs  for  negligently  conducting  a  suit  in  which  they 
had  been  employed  as  attorneys;  and  upon  error  from  the  King's  Bench, 
amonff  numerous  other  objections  it  was  assigned  for  error  that  in  the  said 
record  it  was  stated,  **  that  the  jury  summoned  to  speak  the  truth  of  the  matters 
within  contained,  being  chosen,  tried,  and  sworn  upon  their  oath,  say  as  to  the 
promise  and  undertaking  in  the  eighth  count  of  the  within  bill  mentioned,  that 
the  said  James  May  the  elder,  WiUiam  Norton^  and  Jamee  May  the  younger, 
did  undertake  and  promise  in  manner  and  form  as  the  said  Stephen  Pige  hath 
within  in  that  count  complained  against  them ;  and  they  assess  the  damages  of 
the  said  Stephen  Pige  on  occasion  of  the  not  performing  the  promise  and 
undertaking  in  that  count  mentioned,  over  and  above  the  costs  and  charges  by 
him  about  this  suit  in  that  behalf  expended,  to  two  hundred  pounds,  and  for 
those  costs  and  chaiges  to  forty  shillings;  and  as  to  the  several  promises  and 
undertakings  in  the  other  counts  of  the  within  bill  contained,  the  jurors  afore- 
said, upon  their  oath  aforesaid,  say,  that  the  said  Jamee  May  the  elder, 
WiUiam  Norton^  and  Janue  May  the  younger,  did  not,  nor  did  either  of  them, 
undertake  or  promise  in  manner  and  form  as  the  said  Stq^hen  Pige  hath  within, 
in  those  counts  complained  against  them;  tUsrefore,  it  is  consideied  that  <hs 
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*3151  ^^^^  *plaintiff  do  recover  against  the  said  defendant,  as  to  the  promise 
^  and  undertaking  in  the  eighth  count  of  the  said  bill  mentioned,  his 
damages,  n>sts,  and  chaiges  by  the  jurors  aforesaid  in  form  aforesaid :"  whereas, 
in  truth  and  in  fact  there  is  no  such  person  in  the  said  bill,  or  in  the  said  eighth 
count  of  the  said  bill  mentioned,  as  tViliiam  Norton  $  and,  therefore,  there  is  a 
manifest  discrepancy  and  variance  in  the  alle^sd  finding  of  the  said  jury  and  the 
judgment  of  the  court,  the  fimi'ng  of  the  said  jury  beinff  that  JanuB  May  thf 
elder,  fftUiam  Norton^  and  Jotnea  Atay  the  younger,  did  undertake  and  pro 
raise  in  manner  and  form  as  aforesaid,  and  the  judgment  of  the  court  being 
against  the  said  defendants,  who  are  within  the  bill  named  and  called  Jamea 
may  the  elder,  William  James  Norton^  and  James  May  the  younger." 

HoU  for  the  plaintiff  in  error.  A  court  of  error  cannot  amend  this  defect  in 
the  finding  of  the  jury.  [Per  curiam.  It  is  not  proposed  to  make  any  amend- 
ment.] Then  the  defect  is  fatal  as  a  variance ;  for  the  plaintiffs  in  error  are 
entided  to  a  perfect  record.  If  another  action  were  brought  against  them  for 
the  same  cause,  they  could  not  plead  this  record  as  a  judgment  recovered,  nor 
could  a  co-defendant  recover  contribution;  for  he  would  be  nonsuited  if  he 
produced  this  record  in  proof  of  an  action  in  which  he  had  been  adjudged  to 
pay  damages  joindy  with  fVilliam  James  Norton.  The  judgment*  indeed*  is 
against  the  said,  defendants,  but  judgment  can  only  be  warranted  by  the  finding 
of  tlie  jury.  *'  Said"  is  a  word  of  reference,  and  there  is  no  fFilliam  Norton  in 
the  bill  to  which  the  finding  of  the  jury  can  refer.  After  the  finding  of  the  jury* 
there  being  no  day  in  court  on  which  this  defect  could  be  pleaded  in  abatement* 
it  can  only  be  taken  advantage  of  on  error,  and  there  must  be  a  venire  de  novo* 
*aill1  ^  defect  must  *be  esteemed  material;  for  proceedings  have  been  set 
-^  aside,  on  the  ground  that  a  defendant  having  two  Christian  names,  was 
sued  by  only  one  of  them.  Arhouin  v.  WiUoughby^  1  Marsh.  477.  A 
sheriff *s  officer  cannot  justify  an  arrest  of  •/.  C,  S.^  by  showing  that  a  latitat 
issued  against  •/.  S,^  and  averring  that  it  issued  against  /.  C.  S,  by  the  name 
of./.  6'.,  and  that  they  are  one  and  the  same  person,  Shtidgett  v.  CHpson^ 
8  East,  328;  Cole  v.  Hindson,  6  T.  R.  234;  Rex  v.  Sheriff  of  Surry, 
1  Marsh.  75. 

But  the  court*  without  hearing  the  counsel  for  the  defendant  in  error,  deter- 
mined that  the  defendants  having  been  properly  named  in  the  bill,  upon  which 
alone  the  finding  of  the  jury  could  be  warranted,  and  the  judgment  being* 
according  to  the  modem  course  of  pleading,  against  the  said  defendants,  there 
was  no  ambiguity*  or  ground  for  the  objection  taken ;  and  they 

Affirmed  the  judgment  of  the  court  below. 


WILLIAMSON  V.  GOOLD. 

Where  an  annnitj  was  set  aside  upon  the  grantor's  paving  what  ahould  be  foand  doe  for  princi- 
pel  and  interest  at  five  per  cent,,  the  court  allowea  the  grantee  his  f  lir  disbursements  tor  the 
eonveyanoes  by  which  the  grant  of  annuity  waa  effected  and  secured. 

Ths  prothoDOtaiy  having  been  directed  to  ascertain  what  was  due  for  prin- 
cipal and  interest  at  five  per  cent.,  in  the  matter  of  the  annuity  granted  by  the 
defendant  to  the  plaintiff,  and  set  aside  hist  term,  {ante  17U  the  court  held, 
upon  exception  to  the  prothronotary's  report,  that  the  plaintiff  was  entided  lo 
all  fiiir  disbursements  for  the  conveyances  by  which  the  grant  of  annuity  was 
effeeted  and  aeeured. 
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PzLLy  Seijt,  obtained  leaye  to  amend  a  fecovery,  bj  remoying  the  woria, 
'^an  inbound  common/'  from  a  line  in  wbicb  they  had  been  inadyertentlT  in- 
aerted,  and  where  they  had  no  meaning,  to  the  une  in  which  thej  ooght  to 
hare  stood. 


LAMBBRT  v.  HODGSON  and  PRINCK 

BMimUioii  of  two  eonnti  for  usmU  and  ItDpriMmment    FIea»  thmt  defendanty  being  bail  tn 

ptointiff;  wvMted  him,  to  rtnder  him  In  diiehsrg^  tad  dfltainod  him  tiU  ha  had  mtiiftad  ^ 

demand  in  the  aetioa.    Replicatiop,  dm  tajarto. 
It  appeared  that  the  defendant,  in  addition  to  detaining  plaintiff  till  he  aadsfied  the  demand  in 

the  aetioBt  detained  him  aa^honr  longer,  till  he  paid  the  ezpenoee  of  the  defendanf  f  heoon- 

iag  bail,  Ao. 
HelfC  that  this  was  one  oontinning  treepau,  and  that»  therefore,  in  order  to  reoorer  for  thai  pert 

of  it  which  waa  n^jnetifiable,  (namely,  the  additional  detention  for  Uie  bail'a  ezpenoee,)  the 

plaintiff  ought  to  hare  newlly  aadgned. 

Tresfabs.  Pint  count,  for  aasanlting  the  pbintiflT*  seizing  him,  and  compel- 
ling him  to  go  from  Bishop  Auckland  to  Stockton^  and  there  imprisoning  and 
detaining  him,  without  reasonable  or  probable  cause,  for  divers,  to  wit,  three 
days.  Second  count,  for  assaulting,  and  compelling  him  to  go  with  defendants 
to  divers  places,  and  then  and  there  imprisoning,  and  detaining  him  in  prison, 
without  reasonable  and  probable  cause,  for  divers,  to  wit,  three  days.  Pleas 
by  Hodgson^  first,  general  issue;  second,  that  Hodgson^  and  one  tfUkuuon, 
were  bail  for  plaintiff,  in  an  action  brought  against  him  by  Bannah  Wetherdly 
and  the  action  beinff  still  depending,  Hodgson  seized  the  plaintiff,  to  render  him 
to  tlie  custody  of  Uie  marshal  of  the  Marshaisea,  in  *dischaige  of  the  tmio 
recognizance  entered  into  by  Hodgson  and  IfVkinson^  took  him  to  ^ 
Stockton^  where  Hannah  WethereU  lived,  because  he  was  desirous  of  settling 
the  action  with  her,  and  detained  him  there  till  he  made  satisfaction  as  to  the 
demand  for  which  the  action  was  commenced,  and  was  dischaiged  fipom  the 
suit. 

Replication.     De  injuria. 

Prince  suffered  judgment  by  default.  At  the  trial  before  Bayley^  J.,  at  the 
Durham  Spring  assizes,  it  appeared  that  the  defendants,  in  addition  to  detain* 
ing  the  plaintiff  at  Stockton^  tiU  he  had  made  satisfaction  for  the  money  sought 
to  be  recovered  by  Hannah  Wtthtrdl^  detained  him  there  an  hour  longer,  till 
he  gave  them,  aAer  resisting  the  demand,  a  promissory  note  for  the  amount  of 
the  expences  incurred  by  mem,  in  putting  in  bail,  and  in  arresting  him  for  the 
purpose  of  the  render  in  dischaige  of  his  bail. 

The  learned  judge  seeming  to  be  of  opinion,  that  the  plea  did  not  cover  the 
whole  of  the  declaration,  a  verdict  was  found  for  the  plaintiff,  fof  39s.  damages. 

Lens^  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict,  and  enter  a  verdict 
for  the  defendant,  Hodgson^  on  the  ground  that  the  trespass  stated  in  the  decla- 
ration, as  well  as  that  proved  at  the  trial,  was  one  continuing  trespass,  and, 
therefore,  covered  by  the  plea :  that  although,  if  there  had  been  two  separate 
and  distinct  detentions,  the  plaintiff  might,  notwithstandinff  the  plea,  have  proved 
the  second  detention  under  the  second  count  of  the  decuuration,  yet  the  whole 
trespass,  as  it  existed,  being  answered  on  the  face  of  the  plea,  that  part  of  it 
which  was  illegal,  (namely,  the  extension  or  continuation  of  it  aAer  Hannah 
fVttherdl  had  been  satisfied,)  could  only  be  proved  under  a  new  assignment, 
distinguishing  such  illegal  continuation  from  that  part  of  the  trespass  which 


clearly  justifiable :  and  that  in  the  'absence  of  any  such  new  assign-  1-0319 
ment,  the  defendant's  plea  entitled  him  to  a  verdict :  for  this,  were  cited  ^ 
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Pyewdl  V.  Stowe,  3  Tauni.  425.,  Momprivait  ▼.  Sheriff  of  MiddleMex^  3 
Campb,  175. 

feake^  Serju,  now  showed  cause  against  the  nile*  when  the  eoort  observing, 
that  the  only  question  was,  whether,  what  had  passed  was  to  be  considered  one 
continuing  trespass,  or  two  distinct  trespasses,  Peake  contended  that  there  had 
been  two  distinct  trespasses ;  that  the  first  must  be  taken  to  have  ended  when 
the  plaintiff  had  satisfied  Hannah  fFeiherellf  and  the  second  to  have  com- 
menced when  the  defendant  demanded  the  expences  he  had  incurred  in  putting 
in  bail,  and  detained  the  plaintiff  anew  till  he  complied  with  that  demand.  If 
there  were  two  impnsonmenti,  there  was  no  necessity  for  a  new  assignment, 
as  the  declaration  contained  two  counts.  Bull.  N,  P.  17.,  fFm*i  Saunder»f  290. 
note  6. 

But  the  court  were  clearly  of  opinion,  that  the  trespass  was  one  continnlng 
trespass ;  and  that,  therefore,  the  ]jaintiff  ought  to  have  newly  assigned,  in  order 
to  recover  for  that  part  of  the  trespass  which  was  onjostifiable. 

Rule  abeoliite. 


•320]  •(IS  THE  EXCHEQUER  CHAMBER.) 

CAMPBELL  r.  JAMESON  et  aL 

Bankruptcy  and  certificate  are  no  discharge  to  a  bond  given  under  4  O,  3.  e,  33.,  by  a  tndiiif 
member  of  parliament,  where  the  iudgment  in  the  auit  in  which  the  bond  was  given,  is  ob- 
tained after  the  bankruptcy,  though  before  certificate.  « 

Error,  from  the  Conrt  of  King's  Bench,  in  an  action  of  debt  on  bond.  The 
plaintiff,  in  error,  had  pleaded  his  bankruptcy,  and  a  certificate  under  it,  which 
bore  date,  June  22,  1810.  By  the  reptication  it  appeared,  that  the  bond  had 
been  given  by  a  member  of  pailiament,  with  sureties,  under  4  G,  3.«c.  33.  «.  1., 
and  was  conditioned  for  the  payment  of  such  a  sum  as  should  be  recovered  in 
a  certain  action,  then  pending  in  the  Court  of  Common  Pleas,  between  the  de- 
fendants in  error,  and  plaintiff  in  error,  together  with  such  costs  as  should  be 
given  in  the  same.  Averment,  that  after  the  bankruptcy  judgment  was  given  in 
the  action,  in  the  Common  Pleas,  against  the  plaintiff  in  error,  for  the  sum  of 
289/.,  and  so  the  bond  was  forfeited  by  non-payment  of  that  sum.  Demurrer, 
joinder,  and  judgment  for  the  defendants  in  error,  b  B,  ^  A.  250. 

This  case  was  aigued  in  Michaelmas  term  last,  by  fVUde^  for  the  plaintiff  in 
error,  and  Parke^  for  the  defendants  in  error;  and  arain  this  term,  by  F.  Pol' 
bck,  for  the  plaintiff  in  error,  and  Campbell^  for  the  defendants  in  error. 

For  the  plaintiff  in  error,  the  heads  of  argument  were  as  follows : 

First,  the  bond  was  only  a  collateral  and  dependent  security  for  a  pre-existing 
debt,  which  debt  was  provable  under  the  commission  of  bankrupt,  and  released 
and  discharged  by  the  certificate,  Vaneandau  v.  CorMe^  3B,^A.  13.,  Scott  v. 
Ambrose,  M.  ^  S.  326. 

*ia.  1 1  'Secondly ,  the  original  debt  being  thus  released,  the  assessorial  debt,  ere* 
■^  ated  by  this  bond,  is  affected  by  the  same  incidents  as  its  principal,  and  is 
therefore  released  also.  Except  the  case  of  a  bail-bond,  there  is  no  instance  in  which 
a  discharge  of  the  original  debt  does  not  effect  a  discharge  of  the  security  also.  But 
a  bail-bond  is  very  distinguishable  from  the  present,  which  is  conditioned  for  the 
payment  of  such  sum  as  shall  be  recovered  in  the  action ;  whereas,  a  bail-bond 
Is  conditioned  for  the  performance  of  a  collateral  act,  viz.  the  appearance  of  the 
defendant.  It  is  true,  a  bankrupt  notwithstanding  a  certificate,  is  liable,  upon 
}m  covenant,  to  pay  the  growing  arrears  of  an  annuity,  Cotterel  v.  HookCy  Doug 
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97«  Ex  parte  Orangetf  10  Vet.jun.  351;  bat  such  a  covenant  to  pay  a  futofB 
debt  is  very  difierent  from  a  security  (like  the  bond  in  the  present  case)  to  pay 
a  pre-existing  debt.  The  pre-existing  debt  being  discharged,  the  security  is 
disohaiged  along  with  it;  and,  in  the  case  of  the  annuity,  though  the  covenant, 
which  is  a  continuing  security,  is  not  dischai^ged  with  respect  to  arrears 
coming  due  after  the  bankruptcy,  yet  a  bond  to  secure  the  same  annuity  is  dis- 
charged, because  it  could  only  be  put  in  suit  once,  and,  therefore,  applies  to  pre- 
existing debt. 

Thinlly.  However,  the  security  itself  was  a  debt  proveable  under  the 
commission,  and  therefore  discharged  by  the  certificate.  This  bond  was  not, 
according  to  tho  language  of  7  &.  I.e.  31,  a  security  for  a  sum  ^not  doe 
or  payable  before  the  time*'  of  the  obligors  becoming  bankrupt,  and  the  debt 
for  which  it  was  given  did  not  rest  on  any  contingency,  (in  which  case  the 
bond  would  not  have  been  proveable  even  under  the  statute,  7\iUy  v.  Sparkn^ 
2  I  A,  Raym.  1545,)  but  was  a  debt  actually  due  and  sued  for,  and  a  debt 
which  might  have  been  proved  under  the  commission.  The  bond,  therefore, 
might  have  *been  proved  at  common  law ;  of  which,  according  to  Lord  r^ooo 
Kenyan^  in  Uttertan  v.  Fenton,  3  T,  /?.  546,  the  statute  is  only  '- 
declaratory.  Such  a  bond,  indeed,  difiers  in  no  respect  from  a  bond  conditioned 
to  submit  to  arbitration,  which  has  always  been  holden  to  be  discharged  by 
certificate. 

It  may  be  urged  that  the  sureties  who  joined  with  the  plaintifT  in  error,  in 
this  bond,  might  be  sued  by  the  obligee,  and  then,  in  another  action,  recover 
from  the  plaintiff  in  error  whatever  they  might  have  been  compelled  to  pay; 
but  by  the  40  G.  3.  c.  121,  the  sureties  are  allowed  to  prove,  under  the  commis- 
sion, whatever  debt  they  pay,  so  that  no  circuity  of  action  is  to  be  apprehended 
in  discharging  the  bankn^pt  from  his  bond,  and  as  all  the  statutes  relating  to 
bankruptcy  are  in  pari  materia^  the  7  G.  I.e.  81,  and  4  O,  3.  c.  38,  are  to  be 
construed  with  reference  to  the  state  of  things  existing  under  the  enactments 
of  49  G.  8.  c.  121, 

Fourthly,  the  main  objects  of  the  statutes  relating  to  bankruptcy,  viz.  the 
equal  distribution  of  the  bankrupt's  effect  among  all  his  creditors,  will  be  defeated, 
if  it  be  holden  that  sucli  a  bond  as  this  is  not  dischaiged  by  certificate,  for  any 
creditor  who  shall  exact  from  his  debtor  a  warrant  of  attorney,  to  enter  up 
judgment  for  the  debt  due,  and  a  bond  conditioned  for  the  payment  of  the  sum 
to  be  recovered  by  the  judgment,  and  who  shall  be  cautious  not  to  enter  up 
judgment  till  after  a  commission  of  bankrupt  has  issued  against  the  debtor,  may 
ailerwards,  notwithstanding  a  certificate,  sue  the  bankrupt  on  his  bond,  and  so 
obtain  the  whole  of  his  debL  By  such  a  decision  will  also  be  defeated  another 
main  object  of  those  statutes,  viz.  the  securing  a  discharge  to  the  honest  debtor. 
No  good  reason  can  be  assigned  why  a  bankrupt  member  of  parliament  should 
be  deprived  of  that  advantage  which  the  statutes  afford  *to  every  other  r^oQA 
bankrupt  who  conducts  himself  with  integrity.  ^ 

Arguments  for  the  defendants  in  error. 

The  bond  was  not  proveable  under  the  commission,  and,  therefore,  is  not  dis» 
charged  by  the  certificate.  Till  the  judgment  was  recovered  in  the  action  in 
the  Common  Pleas  it  could  not  be  ascertained  whether  or  no  there  was  any 
debt  due,  or  payable  from  the  bankrupt  to  the  plaintiff  in  that  action.  Ths 
bond,  therefore,  being  conditioned  for  a  sum  which  could  not  be  afiirmed  to  be 
doe  and  payable  at  the  time  the  obligor  became  bankrupt,  was  a  bond  which 
could  only  be  proved  under  the  commission,  if  at  all,  by  virtue  of  7  G.  1.  c.  31, 
and  not  at  common  law.  CaUowell  v.  Cluiterimek,  cited  in  7W/y  v.  Sparktf^ 
2  Sir.  807.  But  as  it  was  uncertain,  when  the  bond  was  given,  in  whose 
fiivor  of  the  court  of  Common  Pleas  might  decide,  the  debt  arising  on  the  bond 
was  clearly  contingent,  and  the  bond  consequently  not  proveable  under  the 
statute;  the  statute  requiring  a  rebate  of  interest  on  the  proof  of  debts  payabls 
mJkUuro^  which  rebate  cannot  be  calculated  whete  the  ifebt  itself  is  contiiiginL 
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T>B  prawtease  v» .,np| 4i8tfag»Mh»Me  fram  4i«t  qT  »  )iiiH)Qiid«  from 
ifafi  bankrupt  is  not  disehaiged  by  his  certificate,  yrhen  the  hail-boikil  lu»  Aot 
been  forfeited  at  the  t^Qe  oif  bankruptcy,  Cockeritt  ▼•  Otti«/im,  1  JBurr^  i^36. 
The  eases  of  Bouttfiour  t,  CoaUa^  Coup,  25,  and  JKmiaUy.  Eamw^  %  B. 
4"  <0.  8»  show  that  the  obligor,  in  the  bail-bond,  is  only  dischaiged  where  bond 
has  been  forfeited  l^foce  the  bankruptcy.  Neither  is  this  any  hardship  on,  the 
defendant,  because  bis  sureties  are  dearly  liable,  and  if  they  pay  the  debt  duty 
would, aAer.waids.  hs^ve  ^  c^im  against  him. 

The  judgaent  of  the  eourtbeJow  w?ts  aff  gygftd. 


•»4]  >GSEQORT  o.  HURRILL. 

In  /«iM,  1812,  4.  Mis4  H.sad  (7.  in  the  Kind's  Bencb,  ipr  a  debteT  iqm.t.aid  G^Mm 

abriMul  wriu  of  tJtm  t9^m  and  flnria  capwt  totarnable  ia  Michuimm  lorni,  1812,  ura 
HHnuj  term,  1813,  were  ieeiied  against  him  with  a  view  to  outlawry,  bat  a  eommisMon  of 
bankrupt  ha^ng  been  taken  out  tgaioat  H„  the  pmeeedings  in  oatUwiy  tgainat  G.  w«re 
mnpended.  Except  touching  at  Dml  in  April,  1814,  on  his  paaeage  from  S%,  (Tknto-HorC, 
O.  never  returned  to  (rrwef  BriCat*  tilt  Julw,  1819.  In  FelriMff ,  1821,  il.  commenced  a 
new  action  in  K.  B.  agsinst  (7.  for  the  same  debt  as  was  the  subieet  of  the  former  action,  btu 
having  failed  in  his  attempttto  arrest  <7.,  issued,  upon  this  debt,  a  commiasien  of  banknipt 
agsinst  hire  in  Mmrek,  1821,  and  in  /sly,  1821,  after  (7.  had  comiaenoed  as  action  to.trjr  W 
validity  of  tbe  commiaaioB,  but  before  tiiuL  entered  up  oontin«anoes  in  the  tction  com^ 
menced  /»««,  1812 :  Held,  that  st  the  time  of  issuing  the  oomraissioa  of  bankrupt,  the  dsbt 
in  question  was  a  good  petiiioniog  cieditor's  debt 

The  Loid  Chancellor  sent  the  following  case  for  the  opinion  of  this  eooft.  . 

In  the  year  1811  oae  Etfert  lAgh  fiUi^  (««»  Lmtmi,)  nA  Ottf^e 
Barnard  Gregory  having  entered  into  a  commercial  speculation,  or  adventure 
in  a  caifo  of  goocu,  a  partnership  agreement  was  drawn  up  and  signed  by  both 
parties. 

On  the  ooeasbn  of  entering  into  the  agreement  J7.  L.  Jl^ptths  and  his  wife 
transferred  3000/,,  bank  annuities,  into  the  name  of  Beruamin  fVaish,  the 
broker  to  answer  the  purposes  of  the  speculation,  who  thereupon  agreed  to 
become  the  agent  of  the  concern,  upon  the  usual  terms  of  interest,  and 
a  commission  of  Si  per  ecu/,  being  allowed  upon  the  amount  of  all  ad- 
vances and  payments  made  by  him  in  the  course  of  sueh  agency.  The 
proceeds  of  the  cargo  were  lo  be  remitted  to  FFalMh  tot  the  payment  of 
such  advances. 

Various  goods  were  purchased,  and  the  different  merchants  and  tradesmen 
were  reforred  lo  WaUk,  who  either  paid  in  cash  or  accepted  inlls  of  exchange 
for  the  amount. 

The  goods  were  shipped  on  board  the  ship  /mhe,  bound  to  MgUfB^ 
and  O.  B,  Ortgory  soon  afterwards  sailed  with  the  cargo  for  Jilgim  in 
the  Irtfine, 

*3S5l  ^^^h^  continued  to  pay  the  bills  so  accepted  by  him,  on  aeoouni  #f 
-^  the  goods  shipped  on  boiud  the  Irvine^  down  to  the  month  of  />eeem* 
6er,  1611,  when  he  became  bankrupt,  at  which  time  there  was  a  balance  tx* 
ceeding  1000/.  due  from  Ottgory  ^  IRpkins  to  lVal»h,  which  balance  has  not 
since  been  reduced : 

On  the  24th  Jime,  1812,  while  Chregory  was  abroad,  Jokn  Thomoi  Tayhr 
and  John  Parker^  as  assi^ees  of  Wmh^  commenced  an  action  by  special  ori- 
ginal, ia  the  Court  of  King's  Bench,  against  H^tkina  f*  ^^g^f  for  ih®  ^ 
covery  of  a  debt  then  daimed  to  be  due  and  owing  from  IBpkhm  4*  Oregoty 
to  the  estate  of  fFaJwh^  and  for  that  purpose  sued  out  a  writ  of  special  eepios , 
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directed  to  the  sherifit  of  Zondon,  returnable  on  the  morrow  of  JJU  SoyU  in 
ARchaelmoi  term,  1812,  and  indorsed  for  bail  for  the  sum  of  1000/.  and  upwards. 
Hipkins  being,  at  the  time  of  suing  out  the  said  writ,  a  prisoner  in  the  King's 
Bench  prison,  was  detained  in  custody  at  the  suit  of  the  assignees  of  TFaUh  for 
tile  debt  of  1000/. ;  and  a  commission  of  bankrupt  was,  on  or  about  the  18th  of 
August^  1812,  upon  the  petition  of  the  said  J.  T.  Taylor^  and  his  then  coputr 
ner,  John  Taylor^  awarded  and  issued  against  URpkina^  as  the  copartner  in  trade 
of  Gregory^  upon  which  commission  he  was  duly  adjudged  a  bankrupt. 

At  a  meeting  under  the  commission,  held  at  UvdUrhatt^  London^  on  the  5th 
Soot  ember  ^  1812,  •/•  71  Taylor  was  duly  chosen  sole  assignee  of  the  estate  and 
effects  of  HipkvMf  and  an  assignment  of  such  estate  and  effects  was  executed 
to  J,  Tm  Taylor^  by  the  major  part  of  the  commissioners  named  in  the  com- 
mission. 

JHipkine  died  in  September^  1813;  in  November^  1812,  Gregory  being  then 
abroad,  an  alioM  writ  of  specid  capias  was  sued  out  against  ERpkine  4*  Gregory 
at  the  suit  of  the  assignees  of  fValahf  directed  to  the  sheriffs  of  London^  return- 
able in  fifWen  days  of  St.  Martin^  *in  Michaelmaw  term,  1812 ;  and  on  r>«o5 
the  1 1th  of  the  following  December^  a  pluriee  writ  of  special  capias  was  ^ 
'.  sued  oiit  by  the  assignees  of  fFalih,  against  Htpkihe  4^  Chregorut  also  directed 
'  to  the  sheriffs  of  London^  and  returnable  in  eight  days  of  jSlf.  Huarv^  in  HSary 
term,  1813,  and  both  the  last  mentioned  writs  were  also  indorsed  for  bail  for 
1000/.     All.  the  said  writs  of  capias  alias  and  phtries  were  lo<ked  at  the 
'  secondaries  or  sheriffs*  office  for  London^  between  the  beginning  of  Michaelmas 
'.  term,  1812,  and  the  end  of  Hilary  term,  1813,  and  were  severally  duly  returned 
'lion  inventi  by  the  then  sheriffs  before  the  end  of  Hilary  term,  1813. 
'The  action  was  so  commenced  by  special  original  in  the  Court  of  King's 
Bench,  and  such  several  writs  of  capias  alias  and  pluries  were  sued  out  thereon, 
with  a  view  to  outlaw  Gregory;  but  no  outlawry  ever  took  place,  the  comple- 
tion of  such  intended  outlawry  being  subsequently  suspended  by  reason  of  the 
'  eomraiasion  having  been  awarded  and  issued  against  lEpkinSf  as  before  men- 
tioned* 

At  the  trial  of  the  action  hereafter  mentioned  in  TVinity  term,  1821,  sudi 
evidence  of  the  return  of  Gregory  to  England^  in  .^/^n/,  1814,  was  given  as  is 
hereinafier  mentioned,  and  Gregory  aHerwards  returned'  to  En^and  in  /tf/y* 
1819. 

The  assignees  of  Walsh^  on  the  15th  of  February^  1821,  commenced  a  new 
action  in  the  Court  of  King's  Bench  against  Gregory^  as  the  snrviving  partner 
of  HipJdna^  and  sued  out  a  bill  of  MidSesex  against  him,  returnable  on  Jrednes- 
dw  next  after  fifleen  days  of  Easier^  in  Easter  term,  1821;  which  bill  of 
JmddUsex  was  indorsed  for  bail  for  1330/.  6s,  \0d„  being  the  same  identical 
debt,  with  an  accumulation  of  interest  thereon,  as  that  for  which  the  former 
action  was  brought  against  Hipkins  ^  Gregory  jointly. 

*A  warrant  on  the  said  bill  of  Middlesex  was  made  out  and  delivered  p  ^^ 
to  an  officer  of  the  sheriff  of  Middlesex,  for  the  purpose  of  executing  the  ^ 
same,  and  such  officer  went  with  it  to  the  house  or  residence  of  Chegory  in 
order  to  arrest  him,  and  made  several  attempts  to  effect  it,  which  having  fiuled. 
the  assignees  of  Walsh,  (the  plaintiffs  in  that  action,)  on  the  17th  il/iircA,1821f 
proceeded  to  strike  a  docket,  and  on  the  23d  of  the  said  month  issued  a  com- 
mission of  bankrupt  against  Gregory,  aiid  he  was  thereupon  adjudged  and  de- 
clared a  bankrupt.  Aaron  HurriU  was  duly  chosen  sole  assignee  of  the  estate 
and  effects  of  Chregory  at  the  second  meeting  of  the  commissioners,  held  at  Guild- 
hall on  the  2\Bi  of  AprU,  1821.  Gregory  having  opposed  the  commission, 
did,  on  the  l^iti  of  April,  1821,  prefer  his  petition  to  the  Lord  Chancellor, 
thereby  praying  that  the  same  might  be  superseded;  and  by  an  order  of  his 
honor  the  Vioe-ehnneellor,  made  on  hearing  the  petition,  on  the  0th  of  May 
1821,  it  was  ordered  that  Gregory  should  1^  at  liberty  to  bring  and  prosecute 
an  action  of  trover  against  the  assignee  of  liis  estate  smd  effecto,  who,  on  the 
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trial,  was  to  admit  poBsesaion  of  goods  of  the  value  of  5/.  in  order  to  sustain  the 
action,  and  the  petitioning  creditors  under  the  commission  were  to  defend  the 
action  in  the  name  of  the  assignee,  upon  their  indemnifying  the  assignee;  and 
the  same  was  to  be  tried  in  Uie  Court  of  Common  Pleas  in  London  f  and  it 
was  ordered,  that  all  proceedings  under  the  commission  should  be  stayed  until 
further  order.  Gregory^  in  pursuance  of,  and  in  obedience  to  the  order,  did,  on 
the  17th  of  Mtnf^  1821,  commence  an  action  of  trover  against  Hurrill^  his 
assignee,  in  the  dourt  of  Common  Pleas. 

On  the  19th  of  iUay*  1821,  two  days  aAer  the  commencement  of  the  action 
oi  trover  to  try  the  va&dity  of  the  commission,  the  attorneys  for  the  petitioning 
*a28l  ^^^^'^  under  the  commission  issued  against  Gregory^  fetched  *away 
-^  from  the  secondaries  or  sheriffs'  office  for  London^  tne  three  several 
writs  oi  alias  capias  sad  pluries  sued  out  against  Hipkina  ^  Gregory  In  1812, 
with  the  returns  indorsed  on  the  said  three  writs,  and  gave  the  following 
receipt :  ^  Taylor  and  Another  v.  Hipldns  received  the  coptiis  alias  and  piuries 
writs  in  this  cause,  19th  May^  1821.  Thomas  Binns  for  Stevenson^  and 
Bickndl,  LincoMs  Inn.** 

The  three  writs  were  all  filed  together  in  tlie  record  office  of  the  Court  of 
King's  Bench,  on  the  11th  of  July ^  1821,  being  the  last  day  of  TMnity  term 
in  that  year,  and  a  roll  of  the  proceedings,  with  continuances  on  the  writ  of 
piuries  brought  down  to  the  term  next  preceding  the  date  of  the  commission 
issued  against  Gregory f  was  docketed  and  carried  in  on  the  same  day  the  three 
writs  were  filed  of  record,  which,  in  point  of  fact,  was  the  day  next  before  the 
day  appointed  for  the  trial  of  the  action  of  trover,  and  only  two  days  before 
such  trial  actually  took  place. 

The  action  of  trover  came  on  for  trial  before  the  Lord  Chief  Justice  of  the 
Common  Pleas  and  a  special  jury  at  GuUd-hally  on  the  13th  of  July^  1821, 
when  /.  7*.  Taylor  and  Parker^  as  petitioning  creditors,  proved  the  trading 
and  act  of  bankruptcy  of  Gregory^  and  when  they  also  established,  by  the  pro- 
duction of  certain  documents  and  the  testimony  of  Walsh^  a  debt  of  1477/.  lis. 
GJ.  due  to  them  as  assignees,  for  and  on  account  of  the  several  advances  made 
by  Walsh;  whereupon  Gregory  adduced  as  evidence  Samuel  Hatch,  the  clerk 
of  Mr.  Iggulden  the  vice-consul  of  Sweden,  resident  at  Deal,  who  identified 
Gregory  as  being  a  person  who,  in  April,  1814,  had  called  at  the  office  of  the 
▼ice-consul  at  Deal  several  times  whilst  waiting  for  a  passage  in  the  ship 
Hazard,  (which  came  into  the  Downs  from  St.  Vbes,  bound  to  Dort\)i  that 
*ai2isr\  ^^^  ^^^^  ^  letter  with  *the  witness  to  be  delivered  to  the  captain  of  a  ship 
^  called  the  Aurora,  and  that  Gregory  waited  there  several  days.  The 
letter  was  given  in  evidence  at  the  trial,  ana  was  as  follows. 

*' Downs,  2l8t  April,  1814. 
'*  Capt.  M.  F.  Bohl, 

«*  You  will  proceed  from  hence  with  all  dispatch,  for  the  port  o/ 
Amsterdam,  with  your  cargo,  waiting  my  fiirther  orders  in  regard  to  the  same. 

*^  Your  obedient  servant, 

**  G.  B.  Gregory: 
*«  P.  S.     As  all  privateers  are  called  in,  there  is  no  occasion  for  convoy.'' 
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Addressed,  '*  Capt.  M,  F.  Bohl,  Swedish  schooner,  Aurora,  care  of  E. 
Iggulden,  Esq.,  Deal;  expected  in  the  Downs  hourly  from  Portsmouth^* 

The  testimony  of  Hatch  was  the  only  evidence  offered  by  the  bankrupt  of 
his  having  been  in  England  from  the  year  1811  till  the  year  1819,  whereupon 
•A  71  Taylor  and  Parker,  the  assignees  of  Walsh,  produced  one  Martha  Scdter 
as  a  witness,  who  stated,  that  she  knew  Chegory  in  Sweden,  in  1815,  and  that 

t  Ascertained  on  enquiry  by  the  court. 
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she  had  seen  him  in  England,  at  the  house  of  Mr.  Patrick^  in  1819,  ivhen  he 
said  that  he  had  sailed  fi^m  England  in  1811,  and  returned  in  1819,  and  thai 
she  had  also  heard  him  sav,  in  the  presence  of  his  sisters,  that  he  had  never 
been  in  England  during  tne  whole  seven  years,  and  that  she  thought  she  had 
heard  him  say  so  more  ihan  once;  and  the  assignees  of  fFalah  also  |Nit  in 
CTidence  at  the  trial,  examined  office  copies  of  the  aforesaid  writs  of  etfitu 
idioi  and  pluries,  and  returns  indorsed  thereon,  and  also  an  examined  office 
copy  of  the  roll  of  the  proceedings,  with  the  continuances  Entered  thereon  ai 
aforesiad. 

*The  Lord  Chief  Justice  thereupon  directed  the  jury  to  find  a  verdict  p^«^ 
for  the  plaindflT,  Gregory,  reserving  the  point  for  the  consideration  of  ^ 
the  court  as  to  the  eSect  of  the  continuances  so  as  aforesaid  entered  on  the  roll, 
and  whether  the  same  wefe  sufficient  to  take  the  case  out  of  the  statute  of 
limitations. 

Within  the  first  four  days  of  die  ensuing  ARchadmat  term,  fSSl,  a  rule  nin 
was  obtained  in  the  Court  of  Common  Pleas,  on  behalf  of  the  assignees  of 
fValah,  that  a  nonsuit  might  be  entered,  or  a  verdict  for  the  defendant,  upon  the 
following  grounds,  viz.  that  the  account  between  Walsh  and  KpktM  ano 
Gregory  came  within  tlie  exception  contained  in  the  third  section  of  the  21 
Jac.  1.  c.  16.:  th^t  the  return  of  Gregory  to  this  country  in  1814,  for  the 
period  and  under  the  circumstances  before  stated,  was  not  such  a  return  to 
England,  within  the  meaning  of  the  statute  of  limitations,  as  that  the  six  yeais 
thereupon  began  to  run  against  the  said  debt;  and  that  the  suing  out  of  tlie 
aforesaid  writs  of  capias  alias  and  pturies,  with  the  returns  thereon,  and  the 
subsequent  continuances,  took  the  debt  out  of  the  statute. 

AfVer  the  granting  6f  such  rule,  Gregory,  in  the  same  term,  obtained  a  rule 
ntst  from  the  Court  of  King's  Bench,  to  set  aside  the  return  to  the  writ  of 
Special  capias,  and  the  subsequent  proceedings  thereon,  for  irregularity,'with 
costs ;  and  when  the  same  came  on  for  argument,  the  coort  referred  it  to  the 
Master  to  determine  whether  such  proceedings  had  been  regular,  according  to 
the  practice  of  that  court;  and  the  Master  a&rwards  reported,  that,  according 
to  the  practice  of  the  Court  of  King's  Bench,  established  for  many  years,  the 
proceedings  had  been  regular,  and  were  sufficient  to  save  the  statute  limitatioiUt 
whereupon  the  rule  nisi  obtained  by  Gregory  was  discharged  with  costs. 

In  Hilary  term,  1822,  the  rule  nisi  obtained  by  /.  7*.  TViyfor  and  Parker, 
the  assignees  of  Walsh,  for  setting  *aside  the  verdict  found  for  Gregory,  r,^| 
came  on  to  be  argued,  when  the  same  was  made  absolute,  and  a  verdict  ^ 
ordered  to  be  entered  for  the  defendant 

On  the  19th  of  February,  1822,  Gregory  preferred  anrther  petition  to  the 
Lord  Chancellor,  thereby  prayinff  that  tihe  commission  of  bankrupt  so  issued 
tfgainst  him  might  be  superseded,  on  the  ground  that  the  petitioning  crediion 
had  not,  at  the  time  of  issuing  the  said  commission,  a  good  legal  debt  to 
support  the  said  commission ;  but  that  the  debt  (if  any,}  had  been  barred  by  the 
statute  of  limitations. 

The  petition  came  on  to  be  heard  before  his  lordship  on  the  17th  of  August, 
1822,  when  his  lordship  was  pleased  to  order  that  this  case  should  be  stated  for 
the  opinion  of  the  Court  of  Common  Pleas,  in  which  the  question  should  be, 
**  Whether,  under  the  circumstances  stated,  J.  T.  Taylor  and  Parker,  as 
assignees  of  the  estate  and  effects  of  Walsh,  had,  at  the  time  of  suii^  out  the 
commission  of  bankruptcy  against  Gregory,  viz.f  on  the  22d  of  Manh,  1821, 
a  valid  debt  as  petitioninff  creditors  to  support  the  commission?**  And  it  was 
ordered,  that  the  Lord  Chief  Justice  of  the  said  court  should  be  at  liberty,  if  he 
should  think  proper  so  to  do,  upon  the  argument  of  the  said  case,  to  use  his 
notes  of  former  proceedings  had  before  him  in  this  matter.t 

t  The  parties  and  (acta  in  thia  cauae,  are  the  aame  aathoM  with  raapeet  to  whiehadadfloa  wai 
yroDmuioed  by  thtt  ooort  in  Htbfy  term,  183S.    But  ths  Lord  ChMieellor  thought  the  Baiiatt 
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The  case  oame  on  te  be  aigued  in  Eatiet  teim  bet. 
TVkUv,  Seijtn  for  the  |riauitiff.    At  the  lime  of  suing  out  this  commiseion 
*882l  ^^^  ^^  no  petiooing  creditor's  *debt«    A  debt  barred  bv  the  statiito 

^  of  limitations  ia  not  a  debt  on  which  a  commission  of  bankrupt  can  be 
supported;  ex  pari  t  Jhwdtuy^  15  Vu.  jun»  479 f  and  this  debt  was  barred  by 
the  statute*  It  was  barred  by  the  express  words  of  the  statute  21  Jac.  1.  c.  16. 
a.  S»t  uidess  affected  by  the  exceptions  respecting  merchants*  accounts,  and 
parties  beyond  the  seas»  or  by  the  circumstance  of  continuances  having,  after 
the  commission  was  sued  out,  been,  entered  up  in  the  action  brought  in  the 
King's  Bench  for  the  recovery  of  this  debt.  By  none  of  these  matters  was  the 
debt  affected:  not  by  the  exeeption  in  favor  of  merchants'  accounts*  because  it 
hae  been  holden  that  exception  does  not  apply,  in  cases  where  six  years  liave 
elapsed  without  any  new  item  being  added  to  the  account.  Ibsier  v.  Hodgson^ 
19  Fu.jun.  186,  Barber  v.  Barber^  18  Ves.jun.  986.  Not  by  the  excep* 
tion  respecting  parties,  beyond  seas,  because  Gregory  was  at  Deai  in  1814, 
*333l  ™^'^  ^^  *^  years  before  the  ^commission  was  sued  out;  and  it  ha^ 

•J  been  expressly  holden,  thai  when  the  time  prescribed  by  the  statute 
once  begina  to  ran,  nothing  arrests  its  course.  SmUh  v.  HiU^  1  fVUs*  134. 
It  may,  indeed,  be  uiged,  tlut  the  mere  hmdingat  Deal  was  not  such  a  return 
as  is  oontempbted  by  the  statute;  but  the  words  of  the  atatute  are  general, 
and  it  would  be  difflcull,  if  not  impossible,  to  draw  a  line  between  auch  acts  as 
might  or  might  not  be  deemed  a  return.  [DaUae^  C.  J.  Suppose  a  party 
were  driven  into  port  by  atress  of  weather;  could  that  be  deemed  a  return  T] 
The  present  case  does  not  go  so  iar  as  that,  for  Gregory  waited  several  davs 
ibra  passi^.  However,  the  question  ought  always  to  be,  whether  or  no  the 
party  was  actually  in  Bngkmdf  because,  if  he  landed  but  for  a  moment,  he 
would  be  liable  to  be  served  with  process.  [/W/as,  C.  J.  According  to  my 
note  of  what  passed  at  the  trial,  he  came  on  shore  while  the  ship  was  lying  off 
Jhal^  to  pul  a  letter  in  the  post;  can  this  be  a  returning  within  the  statute  ?] 
The  principal  point  in  dispute  is  the  effect,  of  entering  the  continuances  in  tlie 
action  in  the  Court  of  King's  Bench.  Now,  in  order  to  support  a  commission 
of  bankrupt,  the  debt  on  which  the  commission  is  sued  out,  ought  to  be  one 
which  the  party  suing  out  tlie  commission  could  avail  himself  of  at  the  very 
time  of  suing  out  the  commission,  and  this  the  defendant  might  have  been  in  a 
condition  to  do,  if  he  had  entered  up  these  continuances  btfore  he  sued  out  the 
commission ;  but  he  never  entered  them  up  till  afierwardt.  So  that  at  the 
precise  time  when  the  commission  was  sued  out,  the  continuances  not  having 
been  entered  up,  he  had  no  means  of  compelling  the  payment  of  this  debt. 
Then,  in  every  rejdication  to  a  plea  of  the  statute  of  limitations,  it  is  usual  to 
9^^^  ellege  thai  a  writ  was  sued  out  with  the  intent  to  prosecute  an  *action 
^^-1  for  the  debt;  but  the  intent  of  suing  out  the  writ  in  the  present  instance 

of  sdBcient  taiponanoo  to  undergo  a  tecood  ooiuideratioa,  and  mooordingly  directed  ihem  to  be 
■tftscd  M  in  this  case. 

Ths  following  eorrection  ought  to  be  made  in  tbe  argnment  of  the  former  report,  S  B.  ^  B. 
213.    Line  4.  from  the  lop,  wt  onMktr,  read  a«.    Line  5.  eraoe  and  m  mmaiktr  tamri.    Line  S. 


fer  am  aetim  in  CAte  coarC.  lead  o  ctmmiMim  of  hankruft, 

t  '*  All  aetiona  of  (renoet  quare  clmuumfrtgU.  tic.,  deUnme,  tr&ver^  and  r€fUmn^  for  taking 
•way  goods  or  cattle ;  allaciiona  of  oocoamt,  and  upon  the  €a«e,  other  than  such  accounta  as  con* 
ccm  ibe  trade  of  nerehandiae  between  merchant  and  merchant,  their  fiustora  or  eervanu ;  all 
•Btons  of  Mc,  grounded  upon  any  lending,  or  contract  without  epccialiy,  or  for  arrearagea  of 
rant ;  and  all  aetiona  of  a§muUt  mgnaet,  battery,  waundmg,  and  imprwmwttnt,  shall  be  com- 
nenoed  and  aoed  within  the  times  hereafter  expressed,  and  not  after ;  that  ie  to  e.iy,  the  eaid 
aetione  upon  tbe  ease  (other  than  for  sZendsr,)  oorsaul,  tre»pa$M  quan  dauMum  /regit,  etc.,  dete, 
deiimMa,  and  repUwin,  within  eix  years  next  after  the  cause  of  such  actions  or  suit,  and  not  after ; 
aetiona  of  ossoMf,  ftolfery,  wemtutimg,  or  imprisonment,  within  four  years;  and  aetiona  upon 
Ibe  ease  for  leer^,  within  f«e  years  next  efter  the  worde  epoken,  and  not  after.**  **  And  if  any 
peraon  or  persona  entitled  to  any  of  the  eaid  aetiona,  shall  be,  at  the  time  of  any  auch  oauae  of 
action  aeerued,  within  the  age  of  tweniyone  yesra.  fome  ooven,  nen  essipei  aMii<ti,  imprieoned 
Of  beyoad  the  aeaa,  then  tach  person  or  peraona  ehall  be  at  liberty  to  bring  the  oame  aetiona, 
'  aaeh  timea  before  limited,  after  their  coming  to  or  being  of  full  age,  discofert,  o'  saas 
,  ai  lane,  and  returned  non  beyond  thf  seas.** 
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was  merely  to  outlaw  Gregorys  and  again,  in  order  to  svmd  the  operation  of 
the  statute  of  limitations,  the  proceedings  relied  on*  as  having  that  effect,  most 
be  6uch  as  may  be  connected  with  the  proceedings  in  which  the  validity  of  the 
debt  is  disputed :  those  proceedings  must  in  effect  be  a  continoanoe  of  the  same 
course  to  substantiate  the  same  demand;  but  proceedings  differing  in  their 
nature  cannot  be  so  connected ;  an  attachment  of  priTilepe  has  been  holdea  not 
to  be  a  continuance  of  a  bill  of  Middieaext  so  as  to  avoid  the  operation  of  the 
statute :  Smith  v.  Bower^  3  T.  R.  662.  So  in  Brown  r.  Bmnngton^  2  Ld. 
Raym;  860.,  an  action  of  a99ump9ii  was  holden  to  be  no  continuance  of  a 
trespass  ffti.  e/.  Fr,:  and,  it  is  impossible  that  a  commission  of  bankrupt  can  be 
connected  with  or  deemed  a  continuance  of  an  action  at  law.  But  supposing 
even  that  it  could  be  so  connected,  such  a  commission  is  in  the  nature  both  of 
a  judgment  and  execution,  and  if  so,  the  conlittuances,  in  the  present  instance, 
were  entered  too  lale ;  for  though  continuances  may  in  some  cases  be  entered 
aAer  verdict,  there  is  no  instance  of  their  having  been  entered  after  judgment 

Boaanqueif  Seijt.,  contra.  From  all  the  circumstances  attending  &e  trans- 
action, it  is  clear  that  the  debt  on  which  this  commissioo  is  grounded,  was  an  item 
of  merchants'  accounts;  and  though  a  court  of  equity  may  refuse  to  giant  relief, 
where  no  accounts  have  passed  between  the  parties  within  the  space  of  six 
yean,  yet,  with  a  view  to  claims  in  a  court  of  law,  the  statute  of  limitations  can 
in  no  way  affect  an  item  of  merchants'  accounts,  per  Lord  Kenyan^  in  CatHng 
V.  Skouiding,  6  T.  R.  189.  See,  also,  Serjt.  ffUHama'a  note  to  fFebbtr  v.  7t- 
villi  2  Sound,  127.  The  plaintiff,  too,  never  returned  to  *England^  p,.,. 
withui  the  meaning  of  the  statute,  till  the  year  1819,  In  order  to  entitle  ^ 
a  debtor  to  the  protection  of  the  statute  from  the  date  of  his  return,  that  return 
ought  to  be  such  as  would  put  it  in  the  power  of  a  creditor  to  enforce  a  claim 
against  him.  With  a  view  to  such  a  purpose,  the  plaintiff^s  return,  in  1814, 
amounted  to  no  more  than  if  his  ship  had  run  aground  and  floated  away  at  the 
next  tide.  An  ap|)eal  to  the  next  sessions,  has  been  holden  to  mean  an  appeal 
to  the  next  sessions  at  which  the  appellant  could  possibly  state  his  case;  and  a 
return  to  bar  a  creditor  roust  be  such  as  that  creditor  might  have  taken  adfan* 
tage  of.  But,  at  all  events,  the  continuances  entered  in  the  action  in  the  Court 
of  Kind's  Bench,  are  sufficient  to  render  the  debt  due  from  the  plaintiff  a  good 
petitioning  creditor's  debt.  At  the  time  of  suing  out  the  commission,  that  debt 
was  one  of  which  the  defendant  could  instantly  have  availed  himself  at  law.  It 
is  true,  he  had  not  at  that  time  actually  entered  the  continuances,  but  he  had  a 
right  to  do  so,  and  the  entering  them  up  was  a  mere  matter  of  form  which  micfat 
be  done  at  any  time,  {Baiea  v.  Jenldnaon^  6  T,  R,  618.,  per  Lord  MBmafiad,) 
even  after  error.  Sir  fF,  Wunn  v.  Middleton^  2  Str.  1227.  Irregularity  in 
the  process  will  not  prevent  its  effect  of  excluding  the  operation  of  Uie  statute ; 
and  an  informal  attachment  of  privilege  has  been  holden  a  sufficient  commence- 
ment of  a  suit  for  this  purpose.  But  the  regularity  of  the  continuances  in  the 
present  case  has  been  established,  by  the  decisions  in  Beardmore  v.  Rattenbury^ 
6B,^Jl.  452.,  and  Taylor  v.  HipkiM,  Id.  489.  It  was  sufficient,  then,  if  the 
parly  had  the  means  of  enforcing  payment  of  the  debt ;  it  was  not  necessar3r 
he  should  actually  have  employed  those  means  at  the  time  of  suing  out  the 
*commission.  When  a  record  is  pleaded,  or  an  action  brought  on  a  judg-  r^ooa 
ment,  there  is  frequently  no  record  existing  at  the  time :  it  is  sufficient  ^ 
if  the  record  is  produced  at  the  trial.  As  to  the  circumstance  of  the  writ  having 
been  sued  out  for  the  purpose  of  oudawry,  it  was  not  on  that  account  the  less 
a  writ  for  the  recovery  of  the  debt,  and  Gregory  might  have  been  declared 
against,  if  he  had  come  in  and  appeared ;  the  foundation  of  the  action  was  laid, 
and  there  was,  in  truth,  no  other  mode  of  proceeding. 

Taddy^  in  reply,  observed,  that  the  language  used  by  Jjord  Kenyon^  in  Cat* 
ling  v.  IShouidmg^  touching  merchants'  accounts,  was  extra-judicial,  and  not 
necessary  to  the  decision  of  that  case.  He  then  cited  Rex  v.  Justices  cf  Staf* 
'fordshire^  3  East^  151. ;  and  from  the  principle  of  that  decision,  aigued,  that  ui 
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order  to  the  opentioii  of  tbe  statute  of  limitatioiie,  it  wae  not  neeessary  the  re- 
turn of  a  debtor  from  beyond  seas  should  be  such  a  return  as  would  insure  the 
creditor  notice  thereof. 

In  the  vacation  afler  TViniiy  term,  the  court  certified  that  the  petitioning  cred- 
itor's debt  was,  at  the  time  of  tlie  issuing  the  commission  of  bankrupt  sgainst 
Gregarvt  a  vslid  legal  deb^  sufficient  to  support  the  commissiont  and  was  not 
barred  by  the  statute  of  limitations. 
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€hitr  Baron  Sichardi  died  on  the  11th  of  Navemieftkk  iMi  tetiOr 


BERRT  V.  FE1G9ANDE&  [;«M8 

tt  C.B.,«t  atee^df  d^bt  fitr  money  mM  ibr  idcfondvnt.md  itfvinMd  tolim,  Mid  aeiiiiM 

that  th^  psjrtMnt  ■od  wd^/mot  wert  at  dafendaiit^  raqmat 

Tn  defendant  had  Leen  holden  to  tiail  on  an  affidaviti  that  he  waa  indebted, 
to  flie  plaintitf  in  —  /.« ibr  monej  paid  by  the  plaintiff  for  the  defendant,  and 
motley  advanced  to  him ;  but  there  waa  no  allegation  that  thia  waa  at  the  leqoeal 
of  flie  defendant.  On  the  ground  that  the  affidarit  waa  inaafficient»  by  reason  of 
iioM  omiasion, 

Feil^  Serjt,  moved  for  a  rule  nUi  to  discharge  the  defendant  on  common  bail. 
If  e  admitted*  that  in  BiisM  v.  jStkint,  5  Tauni.  756.,  and  £f/re  v.  Hukan^  6 
Tbtfyt/.  704.,  such  an  affidavit  had  been  deemed  auficient  in  thia  court;  bnt  in 
aupport  of  hia  application,  he  relied  on  Ihimford  v.  Mutiierf  StAt.^S^  44d.» 
a  ble  decision  in  the  Court  of  King's  Bench,  in  which  it  waa  holden  tfmt  the 
attention  of  a  request  was  essenUal  in  such  an  affidavit;  and  he  aigned  the 
▼enience  of  aaaimOatiDg  the  praetice  of  the  two  conns. 


iUkkardtam,  1..  i#n  nrerentei),  by  illnMi,  fnmi  taking  Ilia  eMtia  eoott  daring  iba  whole  sl 
ttiitohii ;  and  JAt/lai,  C.  I.,  aft«r  tM  ISth  of  iV«ven6^. 
YoL.  Tin. — G8.  (087) 
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Park,  J.t    I  am  of  opinion  the  affidavit  is  sufficient    It  is  tnie,  the  latest 
decision  on  the  subject  is  in  opposition  to  Eyre  v.  HuUon;  but  the  matter  was. 
gravely  considered  in  that  case,  and  a  request  with  respect  to  money  paid  oc 
behalf  of  a  defendant,  is,  in  general,  an  inference  of  law,  which  an  uninstnicted 
person  cannot  be  expected  to  swear  to. 

BuRBouoH,  J.    This  is  a  mercantile  transaction,  in  which  it  is  impossible  to 
expect  the  strictest  degree  of  legal  precieion. 

Rule  refused. 
tlViUiM,  C.  J.,  WM  sbient. 


•THOMAS  THURTELL  v.  BEAUMONT.  (;«889 

i.  In  an  sclioii  ^gmrt  aaiBnunoce  oonpsnv  to  rooover  a  lots  bv  fire«  the  defence  beinc  that 
the  plaintilTlMineelf  haa  wflfttlly  eet  fire  to  (Be  premues,  the 'Judge 'directed  the  jury,  that  in 
order  to  thsir  finding  a  verdict  againet  the  plaintiff,  thejr  ou^^hi  to  be  aatiefied  that  the  eriina 
impated  to  him  was  as  fully  proved  as  would  justify  them  in  finding  him  guilty  on  a  cnminal 
eharge  for  the  same  offence :  Held,  that  this-disBction  was  right. 

8.  In  the  same  cause  the  court  refused  lo  grant  a  rule  nUi  for  a  new  trial  on  the  ground  that 
subsequently  to  a  verdict  for  the  phontifli  the  grand  jury  had  found  a  bill  against  him  and 
others  ibr  a  conspiracy,  to  defraud  the  inauranee  compaolr  in  this  very  matter. 

3.  But  on  affidavits  disclosing  the  conspiracy  itself,  and  showing  that  the  defendant  did  not  at- 
tain a  knowledge  of  it  till  after  the  trial,  eo  that  the  plaintiff's  case  was  in  effect  a  surpiiee  oa 
him,  the  court  granted  a  rule  nut  for  a  new  trial,  on  payment  of  coets. 

AssvHFsrr  against  the  managing  director  of  an  insurance  company  to  recoYer 
the  value  of  goods  alleged  to  have  been  destroyed  by  fire  in  the  plaintiflTs  ware- 
house. 

At  the  trial  before  Park^  J.,  at  the  London  sittings  af)er  last  term,  the  defenee 
set  up  was,  that  the  plaintiflf  had  wilfully  set  fire  to  the  premises,  or  had  caused 
them  to  be  set  fire  to.  Positive  testimony  was  adduced,  and  inconsistencies 
were  pointed  out  in  the  plaintiff's  evidence  tending  to  substamtiate  this  charge. 
The  learned  Judge  directed  the  jury,  that  before  they  gave  a  verdict  against  the 
plaintiff*,  it  was  their  duty  to  be  satisfied  that  the  crime  of  wilfully  setting  fire 
to  the  premises  was  as  cleariy  brought  home  to  him  in  this  action  as  would 
warrant  their  finding  him  guilty  of  the  capital  offence,  if  he  had  been  tried  before 
them  on  a  criminal  chaige. 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum  of  1018/.,  the  value  of 
the  goods  which  John  Thurtdl^  a  brother  of  the  plaintifiT,  swore  were  on  the 
premises  at  the  time  of  the  fire. 

Toddy f  Serjt,  now  moy«d  for  a  new  trial,  oa  the  ground,  first,  that  the  jury 
had  been  misdurected.  He  uiged,  that  in  order  to  dischaige  the  defendant  nom 
*liability«  it  was  not  necessary  3ie  jury  should  entertain  the  same  eertainty  rsQ4A 
with  respect  to  the  fdaintifiT's  guilt  as  would  justify  them  in  convicting  ^ 
him  on  a  criminal  charge.  In  this  case,  as  in  any  other,  they  would,  without 
reference  to  the  defence  set  up,  be  warranted  in  finding  against  the  plaintiff,  if  he 
failed  to  make  out  his  case  to  their  entire  satisfaction ;  and  that  might  happen 
in  various  ways,  even  though  arson  were  never  proved  against  him.  For  in* 
stance,  if  the  loss  had  been  occasioned  by  negligence  only,  unaccompanied  with 
guilt,  the  defendant  would  have  been  entided  to  a  verdict. 

But  the  court  were  cleariy  of  opinion  that  the  direction  was  proper,  and 
refused  to  grant  a  rule  on  this  ground. 

Another  ground  taken  in  support  of  the  motion  was,  an  affidavit  from  the 
defendant,  that  the  grand  jury  of  Middlesex  had  found  true  bills  against  John 
and  71unna$  ThurttU  and  others,  for  a  conspiracy  to  defraud  the  me  office  in 
this  very  matter. 

Park,  J.  On  this  point  I  have  looked  into  the  books;  I  find  many  appBea* 
Uons  for  new  trials,  on  the  ground  of  bills  found  by  the  grand  jury,  but  none  in 
which  the  application  has  succeeded.    In  one  case,  where  the  ground  of  tha 


<I40] 


1  Bingham.  539 


mutton  was,  that  a  bill  for  peijury  had  been  found  against  the  principal  witnes- 
ses, Lord  Aiansfidd  said,  that  the  granting  the  role  for  such  a  reason  would 
have  a  most  dangerous  tendency,  as  it  would  open  a  door  for  constant  scenes 
of  perjury,  and  tempt  a  party  to  delay  execution  by  indictii^  his  adyeraary's 
witnesses.  In  Warwick  v.  Bruce^  4  M,  4r  S.  140.  Lord  £lknborough  dis*. 
charged,  with  costs,  a  rule  to  stay  execution  till  after  the  trial  of  an  indictment 
*3411  '"S^"^^  ^®  'plaintiff's  witnesses  for  penury:  and  in  Bartkit  v.  Pidc- 
-*  ersgillf  4  Bast.  677.  n.  in  Lord  Henley  8  time,  a  plaintiff  havimg  petiti-. 
oned  for  leave  to  file  a  supplemental  bill,  because  the  defendant  had,  on  Uie  evi- 
dence of  the  plaintiff,  been  indicted  and  convicted  for  perjury  on  his  answer  to 
the  original  bill.  Lord  Henley  dismissed  the  petition. 

Dallas,  C.  J.,  referred  to  Attomey-General  v.  Woodkead^  3  Price^  3.  and 

The  rule  prayed  by  Taddy  was  lefused  on  this  ground  also. 

Taddy,  however,  having  produced  affidavits  from  a  respectable  warehouse- 
man, and  from  Joseph  Hunt^  (who,  together  with  John  TTntrtdlf  was  a  prisoner 
in  Hertford  jajl^  on  a  chaige  of  murder,)  showing  tliat  the  plaintiff's  demand  had 
been  supported  by  a  tissue  of  unparalleled  and  audaeious  fraud,  the  drcnmstan- 
ces  attendinff  which,  although  he  vehemendy  suspected  them,  the  defendant  had 
no  means  of  unravelling  till  after  the  trial,  so  that  with  ngud  to  the  plaintiff's 
case,  he  was  in  effect  taken  by  surprise. 

The  «x>urt,  on  this  ground,  granted  a  rule  m Jt  for  a  new  trial,  upon  payment 
of  costs. 

Rule  fitsf  accordingly. 


SHERIFF  V.  JAMES. 

An  action  on  the  cMe  does  not  lie  for  detaining  cattle  distrained,  damage  feasant  where  tender 
of  sofiicient  amends  was  made  wter  the  cattle  bad  been  impounded. 

.  This  was  an  action  on  the  case  for  detaining  the  plaintiff's  cattle  in  pound 
after  the  tender  of  sufficient  amends.  The  declaration,  which  contained  many 
*8421  ^^'^^^^^  *stated  in  substance,  that  the  defendant  had  distrained  and  im- 
•J  pounded  the  plaintiff's  cattle,  damagefeaeantf  in  a  close  of  the  defend- 
ant, and  then  went  on  to  aver,  that  the  plaintiff,  after  the  impounding  and  as 
soon  as  he  had  notice  of  it,  tendered  and  offered  to  the  defendanty  in  satisfaction 
of  the  trespasses,  a  certaui  sum  of  money,  to  wit,  the  sum  of  29.,  the  same 
being  then  and  there  sufficient  amends  for  the  trespasses,  and  for  all  matters  for 
which  the  defendant  had  a  right  to  detain  the  catde;  and  then  and  there  re« 
quested  the  defendant  to  deliver  the  said  cattle  to  the  plaintiff;  and,  that  it  was 
then  and  there  the  duty  of  the  said  defendant  to  have  accepted  such  amends  as 
aforesaid,  and  to  have  delivered  the  said  cattle  to  the  plaintiff;  yet  the  defend- 
ant, not  r^^arding  his  duty,  but  contriving  to  aggrieve  the  plaintiff,  refused  to 
deliver  the  said  catde  to  the  plaintiff,  and  wrongfully  and  maliciously  demanded 
an  excessive  sum,  by  way  of  amends  for  the  trespasses,  to  wit,  the  sum  of  10s. 
6</.,  and  extortionately  detained  the  catde  for  the  said  trespasses,  ^c.  At  the 
trial  before  Hullock  B.,  at  last  Monmouth  assizes,  the  plaintiff  was  nonsuited, 
the  learned  Baron  being  of  opinion  that  this  action  did  not  lie. 

Peake^  Serjt,  now  moved  for  a  rule  nisi  to  set  aside  this  nonsuit  and  enter 
a  verdict  for  the  plaintiff,  on  the  ground,  that  if  this  action  did  not  lie,  the  plain- 
tiff would  be  without  a  remedy,  as  he  could  not  succeed  in  replevin  where  the 
tender  was  made  after  the  cattle  had  been  impounded.  The  same  point  was 
raised  in  Anseomb  v.  Shore  f  1  Campb.  285.,t  but  that  case  was  ultimately 
decided  on  another  ground. 

t  Where  it  was  holden  such  an  action  would  not  lie,  and  where  is  indicated,  the  come  whack 
a  oomplainaiit  may  pursoo. 


fim  Richardson  «•  Biiawv.  M.  T.  1823.  [34$^ 

*PiUB^  J«  Wliere  the  alleged  frievuiee  is  one  which,  like  the-  tm^* 
peeent,  miiet  have  oocaited  h^qamSff  the  cirouiiietaiiee,  that  an  at4ion  ^ 
10  of  the  first- impreasioQ,  affbrds  a  strong  presamption  against  it.  The  oooii- 
«e  of  opinion  that  the  nde  pngwd  for  ought  not  to  be  granted.  Such  an  action 
hae^  never  been  permitied  to  succeed,  and  the  diela.  in  the  books,  are  all 
Sjpnstit 

BuKBOuoH,  J.    Hue  u  probably  ^  infentioii  of  some  joong  pleader,  and 
never  was  thought  of  beforo. 

DMAdisi  G.  i.,  OMmuiing,  the 

Bole  was^nfilMd*. 


PAUnSRiDsBadaat;  MSBEIHTIi,  Tenant;  EDDINGTONfi^Voofliieea. 

Rseoverf.    Awtidliaent  of  wsmnt  of  auoriMi!. 


ill  the  wanani  ef  attomev  in  this  reeoverjr,  instead  of  the  usual  woide 
•*  to  gain  or  lose  in  a  plea  of  foiu^**  there  had  been  used  by  mistake  the  woide 
^in  a  plea  of  IreigMrss.*'  Heywood^  Sent.,  this  day  obtained  leave  to  amend 
the  warrant  of  attorney,  by  inserting  land  instead  of  trupa»9. 


nBGHAKDSON  f>.  BROWN.  [^Mi 

Warraatf.    **  To  bo  soU,  abfaick  atMiiifft  fivo  jwn  old ;  hat  boon  oonslandf  drivon  ia  the 
ploagbi*— Wanaetod  :**  Hold,  that  tho  wutoatry  appliod  toooandnoaooiiljr. 

Tn  plainlaff  sued  to  neover  the  price  of  a  hoise,  sold  under  die  following 
wamntry.  ^To  be  sold«  a  black  geUii^,  five  years  old;  has  been  constantly 
driven  in  the  pUwh.>    Warranted. 

At  the  trial  beforo  jPori,  J.,  at  QuiUhall^  at  die  sitting  after  TVwttfy  term, 
1883,  the  plaintiff  having  proved  that  the  horae  was  sound,  obtained  a  verdict 
Ant  the  price  agreed  upon. 

Pstt,  Sent.,  now  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit,  on 
ike  groood  that  the  wanantry  referred  to  the  horse's  having  constandy 
been  driven  in  the  ^eugh,  and  that  the  plaintiff  ought  to  have  proved  that 
ciicumstance. 

But  the  eourt  duniffht  the  warrantry  applied  only  to  soundness,  although  a 
litde  ambiguity  mighttM  occasioned  by  the  structuro  of  the  sentence,  and  they 
rsfiised  the  rule. 
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LUDEN  V.  JUSTICE. 


In  an  tctlon  Bsainst  •  feme  covert,  the  court  would  not,  upon  a  rammary  applieation,  cueel 
the  )  aiU(>ond,  and  permit  the  defendant  to  file  a  common  appearanoa,  where  amich  of  the  debt 
aued  for  wue  contracted  before  the  defendant  diacloaed  her  coYenure,  where  ahe  acted  with 

Jrre  i*  dupiii  ti?  in  eluding  payment,  and,  at  the  time  of  the  applaoaiioo,  waa  reaiding  out  of  the 
urudiciion  of  the  court. 

PsLL,  Serjt,  obtained  a  rale  msi  to  eaneel  the  bail-bond  in  this  canae,  and 

permit  the  defendant  to  file  a  common  appearance,  upon  An  aflidavit  that 

*S451  '^^  ^^  ^  *married  woman*  that  the  plaintiff  knew  thia,  and  that 

•J  her  husband. had  died  since  the  arrest     He  eited  PFaierB  r,  Smit/^ 

6  T.  R.  451. 

Crots,  Serjt,  in  opposition  to  the  motion  read  an  afiidaWt  from  the  pkintiff, 
stating,  that  before  he  ascertained  the  defendant  to  be  a  married  woman,  she 
had  become  greatly  indebted  to  him  for  the  board  and  education  of  a  child 
plaeed  at  his  school  by  the  defendant,  and  called  by  her  Eliza  BaUontyne, 
Circumstances  were  then  disclosed,  sliowing  that  she  had  acted  with  the 
greatest  duplicity  in  eluding  the  payment  of  this  debt,  and  was  now  residing  in 
Scotland  out  of  the  jurisdiction  of  the  court. 

Cross  cited.  Be  GaUhn  v.  VAigk,  1  B.  4*  P*  8,  and  Burfield  ▼.  Duchess 
Be  PiennCf  2  N.  R.  380,  to  show,  that,  under  such  circumstances,  the  court 
would  not  assist  the  defendant  upon  a  summary  application,  but  would  leave 
her  to  plead  her  coverture.  These  cases  were  subsequent  to  Marshall  v. 
Ruiton^  8  7\  R.  545 ;  and  in  Waters  v.  Smith  the  court  said  they  would  not 
interfere  where  imposition  was  practised. 

Pell  relied  on  the  circumstance  of  the  plaintifT^s  knowing  the  defendant 
to  be  married  at  the  time  of  the  arrest,  and  on  the  rule  laid  down  in  Marshall 
7.  RuUon. 

Park,  J.  This  is  an  application  to  the  discretion  of  the  court,  and  we  must 
decide  on  all  the  circumstances  of  such  a  case,  as  it  appears  before  the  court. 
In  the  present  we  think  the  defendant  ought  to  be  leA  to  plead  her  coverture. 
*S46l  '^^'^  ^^®  ^^  ^^  GaUlion  v.  VAigle  *was  much  stronger  than  the 
^  present;  there,  the  husband  had  given  his  wife  a  power  of  attorney  to 
transact  his  business,  and  himself  went  abroad.  But,  the  court  said  they  would 
not  discharge  the  defendant,  though  the  plaiiitifT  was  acquainted  with  the  fact 
of  her  coverture:  and  upon  reference  to  TVaters  v.  Smithy  it  appears  the 
court  said  in  that  case,  that  where  a  married  woman  imposed  upon  a  trader, 
and  cotttiaeted  on  her  own  credit,  they  would  not  relieve  her  in  a  summary 
way. 

In  Prilchett  v.  Cross,  3  H.  B.  18,  Gould,  J.,  seemed  to  disapprove  of  the 
sommary  proceeding  by  motion,  and  of  taking  the  ^t  of  coverture  from  the 
defendant's  affidavit,  and  mentioned  the  case  of  Mrs.  Baddely,  2  BL  1070, 
where  the  court  were  not  satisfied  with  an  affidavity  but  put  her  to  plead  her 
coverture ;  and  he  said  that  he  had  always  understood  that  such  was  the  course 
both  in  K.  B.  and  C.  P. 

In  Burfield  v.  Duchess  de  Pienne,  the  defendant  had  never  represented 
herself  as  a  single  woman;  and  Heath,  J.,  said,  ^In  Deerly  v.  The  Duchess 
of  Mazarine,  2  Salk.  646,  where  a  verdict  was  found  against  the  duchess,  the 
court  refused  to  relieve  her,  though  her  coverture  was  clearly  proved ;  and  if 
there  be  any  case  in  modem  times  more  recognised  than  another  it  is  that 
ease."  We  ought  not  to  interfere  in  favor  of  the  present  defendant,  and 
I  rely  much  on  Uie  circumstance  of  her  living  out  of  the  jurisdiction  of  the 
court. 

DiuxABi  C.  J  y  and  Bubsouoh,  J.,  concurring,  the  rule  was 

Dischaiged. 

2Z 
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DadmtioB,  that  plaintiff  had  amploytd  defendants  to  conduct  an  action  of  qectmem,  for  tba 
recovery  of  premiaes  forfeited  to  the  plaintiff,  by  the  tenant's  neglect  of  bis  corenant  to  repair, 
that  when  the  cause  came  on  for  triaf,  it  was  referred  to  an  arbitrator,  who  was  to  decide  what 
repaira  should  be  done,  the  costs  of  the  action  to  abide  the  event ;  that  the  arbitrator  was 
ready  to  proceed,  but  defendants  neglected  to  attend  him,  whereby  plaintiff  was  obliged  to  pay 
defendants  602.  for  his  costs  incurred  in  the  action  of  ejectment,  wnich,  otherwise,  the  tenant 
would  have  been  obliged  to  pay,  and  aold  tho  premiaea  for  much  leas,  to  wii,  1001.  leas 
than  he  would  otherwise  have  done.    Verdict  for  plaintiff,  damaaea  160L 

Held,  on  motion  for  a  new  trial, — 1.  That  it  was  not  necessary,  in  tne  action  againat  defendants, 
to  produce  the  lease  on  which  the  ejectment  was  brought.  3.  That  the  jivv  were  not  coih 
fined  to  lOOf..  as  the  damages  for  loss  on  the  sale  of  the  pramises;  and,  3.  That  the  daclai»- 
tion  was  not  bad  in  arreat  of  judgment. 

Case,  against  the  defendants*  for  neglect  in  the  conduct  of  plaintiff^s  busi- 


The  declaration  stated,  that  the  plaintiff  had  employed  the  defendant's  to  oon- 
Jact  an  action  of  ejectment  against  a  tenant  of  the  plaontiff,  one  ChetiU^  for  the 
recovery  of  premises  in  the  occupation  of  Chettle^  which  plaintiff  claimed  on 
account  of  the  same  being  out  of  repair,  contrary  to  a  covenant  entered  into  by 
Chettie  with  the  plaintiff.  That  afterwards,  at  a  sitting  of  NUi  Prius^  it  was 
ordered,  that  the  cause  should  be  referred  to  the  arbitration  of  a  surveyor,  who 
was  to  decide  what  repairs  should  be  done  to  the  premises,  and  the  costs  of  the 
action  were  to  abide  the  event.  That  the  surveyor  was  afterwards  ready  to  pro- 
ceed on  the  reference,  but  that  the  defendants  neglected  to  attend  him ;  whereby 
the  plaintiff  was  obliged  to  pay  the  defendants  60/.,  for  his  own  costs  ip  the 
action  of  ejectment,  (which  Cheitle  would  otherwise  have  been  obliged  lo  pay,) 
and  sold  the  premises  for  much  less,  to  wit,  100/.  less  than  he  would  otherwise 
have  done.  At  the  trial  before  Dallas ,  C.  J.,  Middlesex  sittings,  in  this  term, 
the  plaintiff  obtained  a  verdict  for  160/.,  with  leave  for  the  defendants  to  move 
to  set  it  aside,  and  enter  a  nonsuit,  on  the  ground  that  *the  lease^  contain-  reojg 
ing  the  covenant  from  Chettie  to  SwanneUf  was  not  produced  at  the  trial.   ^ 

Onslow^  Serjt.,  now  moved  accordingly,  contending  that  this  lease  was  the 
very  foundation  of  the  action,  and  if  it  had  been  produced,  it  might  have  ap- 
peared that  no  forfeiture  had  been  incurred.  The  arbitrator  himself  could  only 
ascertain,  by  inspecting  the  deed,  what  repairs  Chettie  was  bound  to  perform. 
Then  the  jury  have  given  160/.  damages,  when,  on  the  declaration,  it  appears 
the  plaintiff  was  entitled  to  no  more  U^n  100/.;  for  the  60/.  costs  he  would  have 
been|ft>liged  to  pay  to  the  defendanjreven  though  they  had  been  guilty  of  neg- 
ligencst,  Templer  v.  M^Lachlan^  2^7?.  136. ;  and  he  has  himself  limited  luis 
damages  on  the  sale  of  the  premises,  to  100/.  But  in  arrest  of  judgment,  the 
declaration  is  clearly  bad :  inasmuch,  as  it  was  no  where  shown  that  the  surveyor 
would  have  found  any  repairs  to  be  necessary,  or  have  awarded  in  favor  of  the 
plaintiff,  even  if  the  reference  had  been  proceeded  in.  For  aught  that  appears, 
the  award  might  have  terminated  in  favor  of  Chettie^  and  the  plaintiff  might  have 
been  obliged  to  pay  all  costs. 

Park,  J.  I  think  there  is  no  ground  for  allowing  a  nonsuit  to  be  entered  in 
this  case,  nor  for  attaching  any  weight  to  the  objections  which  have  been  made 
against  this  declaration.  The  matter  was  referred  to  the  surveyor,  to  say  what 
repairs  ought  to  be  done  by  Chettie,  and  the  surveyor  was  prevented  from  as- 
certaining this,  by  the  negligence  of  the  defendents ;  every  occupier  is  bound  to 
keep  his  premises  in  tenantable  repair,  and  whether  premises  are  in  such  repair 
or  no,  an  arbitrator  is  competent  to  decide, 'on  seeing  ^em.  As  to  the  claim 
*for  a  reduction  of  damages,  the  loss  which  the  plaintiff  is  said  to  have  pM^g 
sustained  on  the  sale  of  his  house,  is  specified  under  a  scilicetf  and  the  ^ 
jury  were  not  tied  down  to  the  precise  sum  so  stated.  There  is  no  weight  in 
die  objection  made  to  the  declaration  in  arrest  of  judgment. 

BuRROuoH,  J.    The  dechiration  is  perfectly  good  on  the  face  of  the  record ; 
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the  arbitrator  was  competent  to  decide  what  repairs  ought  to  have  been  done 
but  be  was  prevented,  by  the  negligence  of  the  defendants;  and,  therefore,  the 
verdict  which  has  been  obtained  cannot  be  set  aside. 

Role  refused. 


SCHOOLEY  V.  GOODMAN. 

Where,  in  in  action  by  a  tmetee,  (nnder  a  separation  agreement,)  againat  a  huaband,  for  the 
arrears  of  a  weekly  euro  he  bad  agreed  to  allow  bia  wife,  the  deelarationa  of  tbe  wife  were 
Mceived  in  evidence,  to  abow,  that  daring  the  time  in  reapect  to  which  the  demand  waa 
made  she  waa  living  in  adultery,  and  the  jury  found  for  the  defendant,  the  court  granted  a  new 
trial. 

AsBuiiPsrr,  upon  the  breach  of  an  agreement,  by  which,  after  reciting  that 
unhappy  differences  had  existed  between  the  defendant  and  his  wife,  it  was 

'  agreed  they  should,  for  the  future,  live  separate ;  and  in  consideration  that  the 
defendant  would  pay  the  plaintiff  12«.  a  week  for  the  use  of  his  wife,  the  plain- 
tiff undertook  to  save  the  defendant  harmless  from  all  debts  she  might  contract, 
and  covenanted  that  she  should  never  sue  him  in  the  ecclesiastical  courts.  The 
usual  money  counts  were  added.  Plea,  rumrossumpsk, 
'  At  the  trial  before  Dallas^  C.  J.,  Middlesex  sittings,  after  last  Michadnuu 

•  term,  one  of  the  grounds  of  defence  was,  that  during  the  time  in  respect  of  which 

*aS0l   ^^  *demand  was  made,  the  wife  was  living  in  adultery  with  /.  P./  and 

•J  in  addition  to  other  evidence  adduced  to  prove  this  fact,  a  witness  was 

called,  who  stated  that  she  had  heard  the  wife  confess  it.     The  admission  of  this 

evidence  was  opposed  by  the  counsel  for  the  plaintiff,  but  it  was  ultimately  re- 

'  ceived;  and  the  jury,  with  a  verdict  for  the  defendant,  found  also  the  feet  of 
adultery. 

In  Hilary  term  last,  Pell^  Serjt.,  on  the  ground  that  the  expressions  of  the 
wife  could  not  be  given  in  evidence  in  favor  of  her  husband,  obtained  a  rule  mn 
to  set  aside  this  verdict  and  have  a  new  trial. 

^Vaughan^  Serjt.,  who  now  showed  cause  against  the  rule,  having  been  re- 
quested by  the  court  to  address  himself  to  the  point,  whether  any  action  was 
maintainable  upon  a  separation-agfeement  like  the  present,  ai^ed,  that  it  was 
inconsistent  with  the  whole  principle  and  policy  of  the  instimtion  of  marriage, 
and  likely  to  be  productive  of  nothing  but  immorality.     In  Durant  v.  T\tley^  7 

'  PHee^  bTl.t  such  an  agreement  was  holden  to  be  invalid.  [Burroughs  J.  The 
agreement  in  that  case  was  prospective.]  The  effect  will  be  equally  pernicious 
if  such  agreements  are  allowed  in  any  shape :  the  knowledge  that  &ey  may  be 
entered  into  as  occasion  may  serve,  will  operate  as  mischievously  as  if  a  pros- 
pective agreement  had  actuallylteen  entered  into.  The  Lord  Chancellor  has 
always  been  adverse  to  the  princi^e  of  these  separations ;  and  in  Marshall  v. 
BtUion^  8  7\  J?.,  645.,  Lord  Kenyan  distinctly  points  out  the  inconvenience  and 
difficulty  of  considering  husband  and  wife  as  different  parties.     But  either  way, 

'  the  defendant  is  entitled  to  a  verdict;  for,  if  the  separation-agreement  is  consid- 
aoRi -1  ®<^  valid,  the  connection  between  husband  and  wife  no  ^longer  subsists, 
-^  and  there  is  no  reason  for  excluding  the  wife,  or  her  declarations,  as  evi- 
dence for  or  against  her  husband.  In  Hanson  v.  Parker^  1  Wils,  257.,  the  court 
held,  that  where  a  trustee  sues,  the  declaration  of  the  cestuique  trust  may  be  admit- 
ted in  evidence.  With  respect  to  the  declarations  of  a  wife  when  she  is  cestuique 
trusty  there  is  no  direct  auihority^  but  on  principle  they  ought  to  be  admitted, 
and  if  so,  the  adultery  of  the  wife  is  a  complete  defence  to  this  action.  Bv  stat. 
Westm,  2  c.  34.,  adultery  is  made  to  operate  as  a  forfeitnre  of  dower;  and  there 
it  a  large  class  of  cases  in  which  it  has  been  holden,'that  after  such  an  act  ^e 
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husband  is  no  longer  lia^,  «ven  for  nacetsuiea.    JUarrU  y,  Martmt  I  Ar. 
647.»  MainuHtring  r.  Sanda^  1  Sir.  706. 

/'eU,  in  support  of  his  rule,  uiged  that  a  fanaband  waa  prima  fade  waponaiUe 
for  debia  contracted  by  hia  wife,  and  whatever  the  policy  of  the  law  might  be 
with  reapect  to  deeda  aecuring  to  the  wife  a  separate  maintenance,  an  indemnity 
againat  any  debta  ahe  might  contract,  muat  be  a  aufficient  conaideration  for  an 
agreement  to  pay  a  weekly  aum  to  the  party  giving  anch  indemnity ;  he  cited 
Nurse  ▼.  Craig^  2  N.  R.  148.  to ahow  that  the  preaent  action  would  lie;  and 
aigued  that  the  policy  of  the  general  rule  extended  to  excluding  the  wife'a  da- 
clarationa,  even  when  ahe  waa  living  aeparate. 

The  counael  were  requeated  to  bring  theae  important  pointa  before  the  court 
in  the*ahape  of  a  apecial  caae,  in  order  to  thw  undeigoing  a  aoknin  diacuaaip; 
but  the  indigence  of  the  partiea  not  allowing  this  expence  to  be  incnnedftfaa 
court  granted  a  new  trialt  expreaaly  abataining,  however,  from  giving  any  opinion 
on  the  pointa  which  had  been  diacusaed. 

«DAiXAa,  C.  J.,  aaid.  On  the  aubject  of  the  wife*a  declaration  I  gaTC  no  rftom 
opinion  at  the  trial :  under  the  circnmataneea  of  the  preaent  caae  it  waa  ^ 
treated  aa  a  new  queation ;  but  my  attention  waa  called  to  the  principle,  that  the  da- 
claratioaa  of  the  wife  could  not  in  any  caae  be  received  in  evidence  for  or  against 
her  husband.  I  thought  at  the  moment  the  rule  did  not  apply  in  caaea  where  (if  the 
law  recogniaea  agreementa,  auch  aa  that  on  which  thia  action  haa  been  com- 
menced,) the  community  of  intereat  between  the  partiea  no  longer  exiata;  boll 
gave  then,  and  give  now,  no  deciaive  opinion. 

Pauc,  J.  I  think  the  caae  ought  to  go  to  a  new  trial.  The  cause  embneea 
moat  weighty  conaiderationa  which  ought  not  to  be  decided  upon  in  a  molien 
auch  aa.tiie  preaent. 

BunnouoH,  J.,  abatained  from  expreaaiag  any  opinion,  but  thoo^t  there  oo^t 
to  b€(  a  new  triaL 

Buk  absolute. 

It  waa  alao  uiged  on  the  part  of  the  plaintiff,  that  the  adultery  (N]|^t  to  have  bean 
pleaded,  and  FkU  v.  SerreSf  1  N.  R,  121.  waa  cited :  to  whwh  it  waa  anaweied, 
that  FitU  V.  Strrt9  waa  an  action  of  debt  on  bond ;  but  that,  in  an  action  of 
aBaiumpsiU  like  the  preaent,  the  fact  might  be  given  in  evidence  under  the  gen- 
eral iaaue;  and  in  thia  opinion  tlie  court  aeenMd  to  acqniesce. 


•ROSE  V.  WILSON.  [^8M 

Plaintiff  having  entered  a  pqblic-houae  after  all  the  doon  bad  been  doeed  for  the  night,  end  hav- 
ing condncteid  himaelf  with  insolence,  defendant  aent  for  a  constable,  and  charging  plaintiir 
with  a  foloajrf  be  was  detained  in  ctutodjr  two  dajfs.  Plaintiff  having  reeovem  in  an  sei|M 
of  trespass  (ur  this  imprisonment,  the  court  refused  to  set  aside  the  verdict  and  gram  a  at w 
trial,  holding,  that  defendant  was  not  justified  in  charging  plaintiff  with  a  felony. 


Tniaraaa  for  folae  inHNriaonment  Plea,  that  the  defendant  waa  acting  in 
of  a  conataUe  emf^yed  to  apprehend  plaintiff,  who  had  improperly  entered  and 
made  a  diaturbance  in  defenwil'a  houae.  At  the  trial,  befoie  BayUy,  J.,  York 
Lent  aaaisea,  1828,  it  appealed  on  croaa-examination  of  witneaaea,  produced  by 
the  plamtiff,  that  he,  having  entered,  after  midnight,  a  public  houae,  kept  by  the 
defendant,  at  Manehe$terf  and  having  obtruded  nimaelf  upon  a  party  who  had 
engaged  a  aeparate  room,  waa  with  mfficulty  prevailed  on  to  withdraw  and  leave 
the  houae ;  but  that  he  contrived  to  enter  it  again,  at  four  o'clock  m  the  momiag, 
after  all  the  doora  had  been  doaed,  when,  upon  hia  demeaning  himaelf  with  in- 
aolenoe»  a  oonataUe  waa  aent  for,  and  the  defendant  charging  the  plaintiff  with 
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a  felony,  he  wsis  conducted  to  the  New  Bailey  prison,  where  he  remained  aD 
that  day  and  part  of  the  next. 

The  learned  Judge  holding  that  the  defendant  had  no  pretence  for  charging 
Ae  pkkiatiff  wilk  a  feleny,  bo  evidence  was  olTeredon  Ihe  part  of  the  deifaiideHt, 
and  a  verdict  was  found  for  the  plaintiff:  to  set  this  aside,  and  have  a  new  tdal. 

Cro88^  Seijt,  on  a  former  day  obtained  a  rule  nisi*  against  which  PeU^  Serjt, 
was  to  have  shown  cause;  but  the  court  called  on  Cross  to  support  his  rule: 
be  contended  thai,  under  the  circumstances  of  the  case,  the  defendant  was  justi- 
fied in  sending  for  a  constable^  which  was  a  course  more  proper  than  that  4if 
committing  a  bieadi'Of  the  peace,  and  at  once  turning  the  pbintiff  out  of  the 
house.    But 

*^54l       *'^®  court  thought  that  the  defendant  was  not  justified  in  ehaigii^ 

•^  the  plaintiff  with  a  felony,  or  in  saying  th^  he,  the  defendant,  was  nua^ 

iiy  in  aid  of  the  constable. 

Itule 


CROFTS  V.  PICK. 

An  officer  of  the  60«t«  who  it  wpointed  proviskmal  aitignee  ander  the  latoWeat  Debtor's  Aat« 
must,  by  the  aaeigDment  made  to  him,  b«  uken  to  accept  the  property  within  .the  meaning 
of  the  eighteenth  wctionof  that  act. 

SKPLxvnr.  The  defendant  avowed  for  rent^anear,  upon  a  demise  of  a  cer- 
tain house  from  defendant  to  plaintiff.  Plea,  first,  non  terndt.  Second,  that 
afbr  the  demise  the  defendant  took  the  benefit  of  the  Insolvent  Debtora'  Act, 
and  his  property,  including  the  house  in  question,  was  conveyed  to  Jamph 
Jeyes^  as  his  assignee.  Replication,  that  Jeyes  never  accepted  ihe  defendant's 
right  and  title  in  die  said  house;  on  which  the  rejoinder  took  issue. 

At  the  trial  before  {jhraham^  B.,  at  the  last  assises  for  the  county  of  Afrry, 
Jtfves,  an  officer  of  the  Insolvent  Debtors*  Court,  stated  that  he  accepted  tte 
office  of  provisional  assignee,  and  held  the  conveyance  of  the  defendant's  fso- 
per^,  but  never  knew  of  the  properQr  in  question.  The  learned  Judge  directed 
the  juiy,  that  the  assignee's  keeping  the  conveyance  by  him  was  a  eiifficaent 
acceptance;  and  a  veraict  was  found  for  the  plaintiff,  with  liberty  to  the  defend- 
ant to  move  to  set  aside  the  verdiet,  and  enter  a  nonsuit     Accordingly 

PMt  Serjt,  in  this  term,  moved  for  a  rule  to  such  effect,  on  the  ground,  that, 
under  the  Insolvent  Debtors'  Act,  53  G.  3  c.  102.  a.  18.,  the  insolvent's  pro- 
perty is  only  vested  in  the  persona  to  whom,  by  that  act,  it  is  directed  to  be 
conveyed  and  assigned,  ^in  case  such  persons  shall  consent  to  accept  the  same," 
and  that  a  ^roere  cooveyance  to  the  provisional  assignee,  without  any 
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act  on  his  part  in  the  disposition  or  management  of  the  property,  did  not 


amount  to  an  acceptance  of  the  proper^.  He  cited  CopeUmd  v.  Stevens^  \  B.  ^ 
A.  693.  and  Hanson  v.  Stephenson,  Id,  303.  where,  by  a  general  conveyance  to 
assignees,  the  legal  estate  was  holden  not  to  be  vested  in  them,  nnless  by  aome 
act  ttiey  manifested  an  assent  to  the  ecmveyanoe. 

'  The  eeort  aij^ounied  Ilia  cause  to  enquire  of  Mr.  Baron  C^foAom  his  ofinioA 
respecting  the  Tnvdkt;  and  now 

Pakk,  J.  said.  The  court  were  clearly  of  opinion,  tfiat  a  public  offioer,  who 
became  provisional  assignee,  had  no  discratioii  allowed  him;  and  as  heflOuVl 
not  refine  the  assignment,  must  be  deemed  to  have  consented  to  accept  the 
froper^. 

Bule  refiisel 
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ALDRITT  V.  KETTRIDGE. 

Declaration  that  defendant  was  indebted  lo  plaintiff  as  aaaignee  of  a  bankrvpt  for  goods  lold  br 
'  plaintiff  aa  aaaignee.    Proof,  that  the  gooda  were  aold  by  a  preceding  aaaignee,  whose  ap- 
pointment had  been  vacated :  Held,  no  variance. 

The  declaration  stated,  that  the  defendant  was  indebted  to  the  plaintiff,  as 
assignee  of  B.  R.  Scarraii  ,  a  bankrupt,  for  pigs  and  barley  sold  and  ddivered 
to  the  defendant  by  the  plaintiff,  as  assignee  as  aforesaid. 

At  the  trial,  before  Besi^  J.,  Stafford  Lent  assizes,  1823,  it  appeared  that 
the  sale  had,  in  fact,  been  *made  by  a  former  assignee,  whose  appoint-  pMeg 
ment  the  Lord  Chancellor  had  vacated,  and  had  directed  an  assignment  ^ 
to  be  made  to  the  present  plaintiff,  by  the  provisional  assignee  and  the  commis- 
sioners ;  which  was  done.     The  jury  having  found  a  verdict  for  the  plaintiff. 

Taddy,  Serjt.,  in  Ecttter  term  last  obtained  a  rule  niH  to  set  aside  this 
verdict,  and  enter  a  verdict  for  the  defendant,  on  the  ground  of  a  variance 
between  the  contract  described  and  the  contract  proved. 

Vaughan^  Serjt.,  was  now  to  have  shown  cause,  but  the  court  called  upon 
Thddy  to  support  his  rule. 

Toady.  The  transaction  ought  to  have  been  described  according  to  the  fact, 
that  the  defendant  was  indebted  to  th^  plaintiff,  upon  a  sale  by  the  fonner 
assignee.  This  is  not  a  mere  matter  of  form,  but  may  materially  affect  the 
rights  of  the  parties,  in  the  way  of  set-off  and  otherwise.  Ridout  v.  Brougk, 
Cotep.  133.  In  ordinary  cases,  where  the  assignee  of  a  bankrupt  is  plaintiff, 
it  is  usual  to  have  two  sets  of  counts,  one,  upon  promises  to  the  bankrupt,  and 
the  other  upon  promises  to  the  assignee. 

Park,  J.  The  court  has  no  doubt  It  is  ciear  the  chancellor  has  power  to 
vacate  one  appointment  and  to  order  another.  In  the  present  instance  the 
appointment  of  the  first  assignee  was  vacated,  and  the  plaintiff  was  appointed  in 
his  stead ;  and  he  then  sues  m  the  same  way  as  all  other  assignees.  If  this  had 
been  an  action  for  money  had  and  received,  no  question  could  have  arisen,  and 
the  principle  which  gives  the  plaintiff  his  tide  applies  equally  to  the  case  of 
goods  sold. 

*BuitHonoH,  J.    This  assignee  is,  in  contemplation  of  law,  assignee  r^^j 
fi;om  the  beginning,  and  we  cannot  interfere  with  the  intermediate  ap-  *- 
pointment  which  has  been  vacated.     The  sale,  therefore,  must  be  considered  as 
a  sale  which  thb  present  assignee  may,  if  he  pleases,  affirm. 

Rule  discharged. 


LASCAR  and  L0I8ADA  v.  MORIOSEPH. 

Affidavit  to  hold  to  bail. 

Thb  affidavit  to  hold  to  bail  stated  the  defendant  to  be  Indebted  for  goods  sokl 
to  him,  omitting  to  add  that  they  had  been  delivered. 

Upon  the  authority  of  Hopkina  v.  Vaughan^  12  Ea»t^  898,  the  court  per- 
mitted the  defendant  to  cancel  the  bail-bond  and  file  a  common  appearance. 

Taddv^  Serjt,  for  the  defendant  ^ 

Vaughanj  Serjt,  for  the  plaintiffs. 
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DOE,  on  the  demiBe  of  Earl  THANET  et  al.  v.  GARTHAM,  Clerk. 

Held,  that  the  visitors  and  feofiees  of  a  school  who  had  dismissed  the  schoolmaster  for  miscon* 
duct,  could  not  maintain  ejectment  for  the  schoolhouse  till  they  had  determined  the  master's 
interest  in  a  regular  way,  by  summoning  him  to  appear  before  them. 

Tub  lessors  of  the  plaintiff  were  visitors  and  feoffees  of  a  school  at  Skiptaih 
of  which  the  defendant  was  the  schoolmaster ;  and  for  misconduct  in  his  office 
*358l  ^^  *^^  ^^^°  dismissed  by  the  lessors  of  the  plaintiff,  who,  in  this  eject- 
-^  ment  sought  to  recover  possession  of  the  schoolhouse  and  its  appurte- 
nances. They  had  omitted,  however,  to  summon  the  defendant  before  them 
previously  to  dismissal. 

At  the  Fork  Lent  assizes,  1823,  before  Bayley^  J.,  a  verdict  was  found  fot 
the  plaintiff,  with  leave  for  the  defendant  to  enter  a  nonsuity  if  the  court  should 
be  of  opinion  that  the  defendant  ought  to  have  been  called  before  the  visitors 
previous  to  their  removing  him  from  school. 

In  Easter  term  last,  a  rule  mH  to  this  effect  having  been  obtained  by  Peake^ 
Serjt., 

Vaughanf  Serjt,  now  showed  cause ;  And  upon  the  court  intimating  that  on 
the  aumoiity  of  Rex  v.  Dr.  Oaskin,  8  71  B.  200,  the  rule  must  be  made 
absolute,  Vaughan  endeavored  to  distinguish  that  case  from  the  present;  that, 
having  been  decided  upon  a  return  to  a  manda$nu9^  and  there  being  no  premises, 
to  which  as  in  the  present  case  the  parties  exercising  their  authority  could  make 
a  l^[al  title;  and  he  cited  Bagg*9  case,  11  Rep.  03. 

But  the  court  were  dear  that  the  defendant  having  a  freehold  interest  in  his 
office  of  schoolmaster,  the  lessors  of  the  plaintiff  could  not  succeed  in  ejectment 
till  ihey  had  determined  that  interest  upon  summons  in  the  regular  way. 

Bule  absolnte. 


•3(^0]  •In  the  Matter  of  WELL'S  Bail. 

» 
Excuse  for  Don-attendaace  of  bail  t  what  soffident. 

One  of  the  bail  in  this  case  not  appearing,  an  affidavit  was  put  in,  that  after 
he  had  consented  to  come,  the  defendant,  on  the  night  before  the  time  appointed 
for  jnstifjring,  had  been  informed  the  bail  was  prevented  from  attending  by  an 
agreement  which  he  had  entered  into  widi  a  partner,  never  to  become  bail;  and 
time  was  prayed  to  find  and  substitute  another  person, 

Lawes^  Serjt,  for  the  defendant,  endeavoring  to  distinguish  this  from  a  case 
in  which  the  court  had  refused  such  indulgence,  bv  showing,  that  in  case  no 
excuse  had  been  offered,  and  uiging  the  haraship  of  the  defendant's  situation. 

The  court,  however,  held  that  nothing  but  an  unforseen  accident  of  a  serious 
nature  could  be  a  sufficient  excuse  for  non-attendance,  and  refused  to  allow 
time. 
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•NEIVE  w.  MOSS.  [»3W 

111  1784,  ft  tenant  for  iSe,  who  Had  m  power  to  lease  for  twentyone  yeara,  letaed  Set  fiftjr-Aree 
years  to  defendant,  who,  in  1813,  (nine  yeara  after  the  death  of  tenant  for  life.)  underlet  to 
plaintiff:  ten  Tears  after  the  death  of  tenant  for  life,  the  remainderman,  after  giving  to  pbio- 
tiff  and  defendant  notice  to  quit,  granted  plaintiff  a  new  lease,  and  received  t&  rent  thereon 
far  six  Years ;  at  the  end  iif  which  time  defendant,  who  had  aeqaoeseed  in  <bm  tiansaetion, 
daring  tne  tntcrral,  diStrahMd  en  ptaintiff  for  six  yean*  rem  t  Held^  that  afUffthie  acnttieseenoa, 

f plaintiff  might,  in  -an  aetkm  of  replevin,  plead  mom  Umuit  to  defondant^a  avovny  under  tlie 
ease  which  plaitttiir  tteeepted  from  him  in  1813. 

Bt  a  marriage  setflement,  of  Ocfo&er,  1731,  the  7lim6JMfewn-lKdfct  pablio 
house,  situated  in  Borough  Bigh  streei^  Souihwark^  waa  aetded  <m  John 
Mootham  and  liia  aasigna  for  life,  and  after  hia  decease  on  his  intended  wife 
and  her  assigns,  for  life,  and  after  dieir  deaths,  on  the  children  of  th^  marriage, 
(if  two  or  more,)  in  such  ehares  as  the  hasband  and  wife,  during  their  jeint 
lives,  should  appoint;  and  in  defadt  of  nich  ^)pointmeilt  on  dl  the  childfen,  in 
equal  aharea,  as  tenants  in  common.  There  Was  «  power  for  Mooiha«h 
during  his  life,  and  for  his  wife,  if  she  should  survive  him,  to  lease  the  premises, 
for  any  term  not  exceeding  iwenhf^one  yaort.  The  aeltlematti  was  dulj 
exet^uted,  and  the  marriage  took  place. 

These  premises,  in  November^  1784,  John  Mooiham  leased  to  John  Ihrln/, 
from  Midfummtr^  1784,  for  fifty*three  years  and  a  half^  at  40/.  a  year  rent 

John  Mboiham  died  in  1804.  By  aevend  mesne  aasignmenta  <he  terai 
granted  by  John  Mootham  to  Haiiy,  became,  in  June,  1818,  nested  in  Jbibi 
IBIIU  Clowti  and  Jama  fFtrtem^  in  tnist,  to  aecure  the  p^rment  of  certain 
sums  to  certain  persons  named  in  the  deed  of  trust ;  and  upon  pay ment  of  those 
sums,  In  trust,  lo  assign  the  term  to  John  Newberry, 

John  Newberry  was  at  that  time  a  partner  in  the  firm  of  Meux  ^  Co*;  and 
upon  payment  of  the  sums  specified  in  this  last-mentioned  deed*  the  term  in 
question  was  assigned  to  Meux  ^  Co.,  in  January^  1821. 

*Meux  4*  ^o*f  however,  had  the  management  of  the  property  in  rMAi 
1813;  and  on  the  26th  of  November^  in  that  year,  by  an  agreement  in  ^ 
writing,  let  the  Tumble'down^Dick  to  Robert  Neave^  at  70/.  a  year,  wilii  a 
stipulation  from  Neave^  that  he  would  purchase  his  beer  of  Meux  ^  Co.,  and 
would  not  part  with  the  possession  of  the  house  or  premises  to  any  person 
whomsoevet,  without  the  previous  consent  of  Meux  4*  Co,  Between  1813  and 
1821  Neave  and  his  wife  both  died,  and  at  the  time  of  Are  distress  for  which 
the  present  replevin  was  brought,  the  plaintifi*  (their  daughter  and  execotrix) 
carried  on  the  business  of  the  house. 

Up  to  Za(fy-£fay,.1815,  Meux ^  Co.  continued  to  pay  to  Mrs.  Mootham 
the  40/.  a  year,  on  the  term  ffrauted  by  John  Mootham  to  Darby. 

In  September^  1814,  ^n.Mootham  gave  Neave  notice  to  quit  at  the  ensuing 
Lady^aay^  or  at  the  end  of  his  cunent  year,  and  served  also  a  like  notice  on 
Meux  4*  Co.i  and  in  Mareh%  1815, 

Mrs.  Mootham  demised  the  Tltmble-iawn-Didc  to  Neave  far  twenty-one 
years,  at  100/.  a  year.  This  rent  the  Neave* e  paid  to  Mrs.  Mootham  aira  her 
assigns,  from  that  time  to  the  period  of  the  present  action ;  and  after  Ztody-daift 
1815,  no  rent  was  paid  by  Meux  4*  ^m  or  any  one  else,  in  respect  of  the 
term  of  fifty-three  years,  granted  by  John  Mootham  to  Darby^  nor  did  Meux 
it  Co.^  although  they  continued  to  supply  the  Thmble^down'IHck  with  beer, 
enforce  any  demand  against  the  Neave* e  for  rent^— accruing  on  the  term  granted 
in  1813  by  Meux  4*  C^.  to  Neavei — ^till  Aprils  1821,  when  they  distrained 
for  190/.,  being  the  balance  of  six  years  and  a  quarter's  rent,  due  to  them  at 
Lady-day  then  last,  in  respect  of  the  letting  by  them  to  Neave^  after  dednctiDg 
40/.  a  year,  which,  in  respect  of  the  term  of  fifty-three  years,  granted  by  John 
Mootham  to  Darby^  they  were  ^williqg  to  allow,  out  of  Ae  pajrments  n^tt^ 
made  by  the  Neave* $  to  Mrs.  Mootham  and  her  assigns.  ^ 


3623 


1  Bingham.  549 


upon  this  distress  the  pkinttiT  sued  out  a  replevin,  and  the  defendant  made 
cognizance  as  the  bailiff  of  Meux  ^  Co.^  for  six  years  and  a  quarter's  rent, 
dae  March  26th9 1821,  by  virtue  of  a  demise,  under  which  tlie  Neave$  succes- 
sively held  the  premises,  as  tenants  to  Meux  4*  Co,^  at  a  rent  of  70/.  a  year. 
The  plaintiff  pleaded,  as  to  her  lather,  mother,  and  herself  respectively,  non 
tenuemnt  and  rUns  in  arrear.    Upon  which  pleaa  issue  was  joined. 

At  the  trial  of  the  cause,  before  the  late  Chief  Baron  BichardSf  at  tlie  last 
Leni  assizes  for  the  county  of  Sumfy  without  lettingr  the  facts  of  the  case  go  to 
the  jury,  a  verdict  was  taken  for  the  plaintiff,  with  liberty  for  the  defendant  to 
move  to  set  aside,  and  enter  a  verdict  for  the  defendant  instead. 

Accordingly,  in  Easter  term  last,  Zen^,  Serjt,  moved  for  a  rule  to  this  effuct, 
on  the  ground,  that  in  replevin  the  tenant  could  not  be  permitted  to  dispute  his 
lessor's  title,  and  that  the  Neave's  having  come  in  under  a  lease  from  Aleux  4- 
Co,  could  not  plead  in  bar  of  their  avowry  any  thing  short  of  a  legral  eviction : 
he  relied  on  Balls  v.  Westwood^  %  Camjib,  11.  A  rule  tdn  having  been 
granted, 

Taddvt  Serjt,  showed  cause.  It  appears  clearly,  tliat  John  Mootham^  who 
had  a  lire-interest  in  the  property,  was  only  enabled,  under  the  power  conferred 
by  the  settlement,  to  grant  a  lease  for  twenty-one  years.  Instead  of  this,  he 
grants  a  lease  for  fifty-three  years,  which«  as  against  the  person  next  in 
remainder,  is  absolutely  void ;  and  Mrs.  Mooiham  was  entitled  to  grant  a  new 
•anal  ^^^^^  whenever  she  pleased,  after  the  death  of  her  *husband.  Here, 
^*^J  therefore,  Neave^s  tenancy  under  Meux  ^  Co.  was  determined,  and  a 
new  tenancy  commenced.  In  Balls  v.  Westwoody  the  same  tenancy  continued 
up  to  the  time  of  the  action,  and  the  lessor  was  never  informed  of  a  claim  con- 
flicting with  his  own  title.  But  here,  Meux  St  ^^  who  had  foil  notice  of  the 
adverse  claim,  never  instructed  the  Neaves  to  resist,  nor  did  they  themselves 
pay  any  rent  upon  the  lease  under  M'hich  they  now  claim.  A  lessee  is  not 
permitted  to  show  that  his  lessor  had  no  title,  or  a  bad  one,  at  the  time  of 
granting  tlie  lease,  but  he  may  show  that  his  lessor's  title  has  determined. 

Bosanquet,  Serjt,  in  support  of  the  rule  relied  on  the  case  of  Balls  v.  ffesl' 
woody  and  on  the  principle,  that  in  replevin  a  tenant  cannot  dispute  his  lessor^s 
title.  The  plaintiff  ought  to  have  disclaimed,  and  compelled  the  lessor  to  bring 
ejectment,  in  which  case,  the  tenant  being  treated  as  a  trespasser,  might  show 
the  determination  of  his  lessor's  title. 

Park,  J.  I  think  the  verdict  in  this  case  ought  not  to  be  disturbed ;  and  by 
so  deciding,  we  shall  not  affect  the  case  of  Balls  v.  Westwood^  which,  in  its 
circumstances,  differs  essentially  from  the  present  It  is  perfecdy  true,  that  a 
tenant  cannot  be  permitted  to  impeach  the  validity  of  his  landlord's  title,  but  he 
may  show  that  it  has  expired;  especially  under  circumstances  such  as  those 
we  are  now  called  on  to  consider.  MooVwm  grants  a  lease,  which,  afler  several 
assignments  comes  into  the  hand  of  Meux  4*  Co,y  but  turns  out  to  be  void. 
Meux  ^  Co.  underiet  to  Neave,  but  Mrs,  Mootham^  afVer  the  death  of  her 
husband,  being  then  entitled  to  the  property,  gives  both  Mtux  and  Neave  notice 
to  quit  The  question  is,  whether  Meux  4'  ^»  had  not  notice  of  the  deter- 
•aodl  mination  of  the  title  under  *which  ihey  claimed,  especially,  as  they  so 
•J  long  acquiesced  after  that  notice  had  been  given.  In  Balls  v,  fresU 
woody  Lord  Elknborough  says,  '^Did  you  divest  yourself  of  the  possession  you 
obtained  under  die  pbintiff,  and  commence  a  fVesh  holding  under  anouier 
person!'* 

Here,  according  to  the  language  or  that  judge,  the  Neave^s  did  hold  under 
another  person,  and  paid  rent  for  more  than  six  years.  This,  too,  was  with  the 
knowledge  of  Meux  4*  Co.y  who  were  distincdy  informed  of  tlie  fact,  and  who, 
themselves,  from  the  beginning  of  the  six  years,  ceased  to  pay  rent  upon  the 
tide  under  which  alone  they  could  have  any  claim.  All  this  time  they  continued  to 
supply  the  Aeave's  with  beer,  and  never  Uiought  of  enforcing  any  demand  under 
the  lease  upon  which  the  defendant  now  makes  cognizance.    Their  conduct 
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amounts  to  a  complete  acquiescence  in  the  adverse  title,  and  the  rule  they  have 
drained  must  therefore  be  dischai^d. 

BuRROUGH,  J.  'Vhe  verdict  as  it  stands  is  perfectly  right:  it  is  true,  a  tenant 
cannot  be  permitted  to  dispute  his  landlord's  title ;  but  the  question  here,  is, 
whether  Meiix  4*  Co.  have  not  by  tlieir  conduct  relinquished  all  title.  Afler 
the  notice  to  quit  served  on  them  and  on  their  tenant,  afler  their  continuing  to 
supply  him  with  beer,  and  omitting  to  demand  rent  for  more  than  six  years,  it 
is  impossible  to  contend  that  they  did  not  acquiesce  in  the  determination  of  their 
title.  This  acquiescence  was  taken  as  a  matter  of  fact  by  the  chief  baron,  and 
agreed  in  by  the  defendant's  counsel,  as  appears  from  the  circumstance  of  his 
omitting  to  go  to  the  jury.    The  rule,  therefore,  must  be 

Discharged. 
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The  court  will  not,  on  an  affidavit  of  perjury  committed  by  the  bail  in  juatifsring,  aet  aside  the 
dUocaiur  of  bail,  though  the  application  to  set  it  aside  be  made  on  the  next  diet  juridieus. 

Owen  and  Huff,  the  bail  in  this  case  being  opposed  on  presenting  themselves 
to  justify  on  Saturday  last  the  15th  of  this  month,  Owen^  after  a  severe 
examination,  swore  that  his  christian  name  was  James^  and  Uiat  he  had  never 
been  arrested,  imprisoned,  or  insolvent:  Huff  swore  that  he  had  never  been  in 
custody ;  and  they  were  allowed  to  become  bail. 

Peli^  Serjt,  on  this  day,  {Monday^)  upon  the  affidavit  of  a  person  who  had 
arrested  Owen  in  1821,  and  swore  that  his  christian  name  was  John^ — that  he 
had  petitioned  the  Insolvent  Debtors'  Court  for  his  discharge,  and  had  been 
remanded  for  two  years/— and  likewise  upon  an  affidavit  that  Huff  had 
been  in  custody  in  WhitecrosB'Street  prison  in  1819, —  moved,  that  the 
allocatur  of  bail  might  be  set  aside.  He  uiged,  that  perjury  so  gross  was  a 
contempt,  on  which  the  Court  of  King's  bench  had  often  acted  summarily,  and 
committed  the  party  inttanter.  He  cited  Anon,  1  Str,  384,  where  two 
persons  were  set  in  the  pillory  for  putting  in  bail  in  feigned  names ;  Brown  v. 
(willies,  1  Chitty,  372,  where  the  court  interfered  without  driving  the  plaintiflf 
to  indict  the  bail;  and  he  distinguished  Shee  v.  Abbott y  3  B,  Moore^  321. 
2  B,  4'  ^*  01^9  in  which  case  the  application  was  not  made  tiU  the  ensuing 
term. 

Park,  J.  The  rule  which  is  applied  for  by  this  ex  parte  statement  would 
operate  on  the  defendant,  and  must  be  served  on  him ;  but  no  ground  has  been 
laid  for  calling  his  conduct  in  question,  and  if  we  were  to  '^grant  the  r*ogg 
rule  we  should  affect  him  without  hearing  what  these  men  may  have  to  ^ 
answer.  I  do  not  clearly  see  on  what  ground  the  case  in  the  Court  of  King^s 
Bench  proceeded.  Perjury  is  undoubtedly  a  great  contempt  of  court,  but 
a  contempt  can  only  be  visited  summarily  while  the  parties  are  yet  in  view 
of  the  court.     At  present  the  plaintiflf 's  only  remedy  is  by  indictment. 

BuRROuoH,  J.  This  is  a  chaige  of  perjury  against  the  bail  only;  but 
we  cannot  proceed  on  affidavit  in  such  a  matter;  it  must  be  tried  by 
mdictment. 

Rule  refiued. 
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ALEXANDER  v.  DIXON. 


The  court  refuaed  to  gfont  an  attachment  acainat  a  witneaa  who  omitted  to  attend  a  trial  alter 
being  aerved  on  the  3d  of  July  with  a  §ubpama  dated  the  18th  of  June,  and  calling  on  htm  to 
attend  trial  on  the  2d  olJvh/, 

On  the  3d  of  July  a  witness  was  served  with  a  special  iubpatia^  dated  the 
18th  of  t/une,  and  calling  on  iiim  to  attend  the  trial  of  this  cause  on  the  2d 
of  July;  but  no  notice  was  given  him  that  tlie  cause  had  not  been  tried 
on  the  2d. 

The  witness  having  failed  to  attend  tiie  trial,  which  took  pbice  after 
tlie  3d., 

Vaughan^  Serjt.,  obtained  a  rule  nut  for  an  attachment  against  him. 

Taddy^  Serjt.,  who  showed  cause,  said,  that  if  the  witness  had  been  served 
on  the  18th  of  Jiu/ie,  it  might  have  been  expected  he  should  attend  during  all 
the  sittings ;  but  here,  the  imbpcma  and  the  service  of  it  were  inconsistent  the 
one  with  the  other;  and, 

The  court  being  also  of  this  opinion, 

Dischaiged  the  rule,  but  widiout  costB« 


•367]  •TAYLOR  v.  EVANS. 

Whiere  a  aherifT'eofHcer,  who  had  forborne  to  arrest  a  defendant  upon  hia  promiainff  to  put  in 
good  bail,  afterwards,  on  hearing  that  such  bail  would  not  be  forthcoming,  himself  put  m  bail 
wiihout  the  consent  of  the  defendant,  and  then,  accompanied  by  the  bail  so  put  in,  took  the 
defendant  into  custody  the  day  before  the  defendant's  time  for  putting  in  bail  expired,  the 
court  discharged  the  defendant*  and  made  the  sheriiT's  officer  pay  coats. 

Upon  a  rule  obtained  by  Pe//,  Serjt.,  and  calling  upon  the  plaintiff  to  show 
cause  wliy  the  defendant  should  not  be  dischaiged  out  of  custody,  it  appeared 
from  affidavits  on  both  sides,  that  ffHsofif  a  sheriff's  ofHcer,  having  in  Septem* 
ber  last  received  a  writ  to  arrest  tlie  defendant,  was  induced  to  leave  him  at 
laige  upon  defendant's  promising  to  find  good  bail.  On  the  6th  of  Novetnber^ 
ff^lson  was  informed  that  the  sheriff  had  been  ruled  to  return  tlie  writ,  and  that 
both  tlte  bail  named  by  the  defendant  were  in  tlie  King's  Bench  prison ;  where- 
upon, without  tlie  consent  of  tlie  defendant,  he  caused  one  Young  and  another 
person  to  be  entered  as  bail  on  the  7th  of  November;  on  the  0th,  Young  and 
ff^lson  took  the  defendant  into  custody  and  confined  him  in  the  house  of  Swete^ 
another  sherift''s  officer/— who  was  well  acquainted  with  ff  t/«ony— <tlthough  the 
time  for  defendant's  putting  in  bail  did  not  expire  till  the  10th  of  Novetnber, 
Tlie  plaintiff  knew  nothing  of  the  transaction. 

Vauglumj  Serjt.,  who  showed  cause  against  the  rule,  urged  that  Wihon  was 
justified  in  what  he  had  done  by  the  defendant's  bad  faith ;  and  that,  at  all 
events,  Sweie  was  not  responsible,  as  he  could  not  know  under  what  authority 
IVUaon  acted. 

But  the  court  thought  the  whole  proceeding  was  most  outrageous,  and  made 
the  rule  absolute,  ordering  Wilson^  Youngs  and  Swete  to  pay  costs. 

Rule  absolute. 


5i%  Copland  v.  Powsi.1^  M.  T.  1833.  £958 

•BUTLER  V.  STOVELD.  (;*358 

▲  Jn4ft  at  ehanben  baling  decided  that  interest  was  not  claimed  on  a  certain  judgment  for 
dlamageSf  and  the  plamtittBaTiiig accepted  without  interest,  money  tendered*  under  an  order 
to  stay— on  payment  of  the  euro  reoovered  and  costs— proceedings  in  an  actum  branghtoo  tlie 
judgment,  the  court  refuaed  to  discharge  thia  order  ana  permit  the  plaiatiff  to  litigate  the  ques* 
tioa  further. 

Ttm  WB8  an  action  on  a  judgment  for  damages,  recovered  in  asnanpaii  upon 
a  special  agreement,  into  which  the  defendant,  had  entered  as  a  surety,  for  the 
purchase  of  901  oak  trees  at  10/.  bs^^per  load.  The  judgment  had  been  sus- 
pended by  injunction  out  of  chancery  for  about  two  years,  and  aHer  the  com- 
mencement of  the  present  action,  upon  the  dissolution  of  the  injunction,  the 
defendant's  attorney  applied  to  a  Judge  at  chambers  to  stay  proceedings  in  the 
action  on  payment  of  the  sum  recovered  and  costs.  Some  question  arose  as  to 
the  plainti^s  right  to  interest  on  the  judgment,  but  the  learned  Judge  having 
decided  that  it  was  a  case  in  which  interest  was  not  claimable  on  the  judgment^ 
an  order  was  made  for  staying  the  proceedings,  on  payment  of  the  sum  recovered 
and  costs  only ;  which  the  plaintiff  acceptetH 

€ro88y  Seijt.,  now  moved  for  a  rule  to  dischaige  this  order  and  aUow  the 
plaintiff  to  proceed,  contending  that  interest  was  due  on  a  judgment  for  damages, 
when  the  damages  were  meant  to  cover  a  specific  sum  settled  by  previous 
agreement. 

The  court  referred  to  Doran  v.  O^Rnty^  3  Price^  250.,  for  the  rule,  that  in- 
terest on  the  judgment  is  allowed  only  where  the  original  debt  carried  interest; 
when 

Cro9M  contended,  that  at  any  rate  the  party  had  a  right  to  try  the  question 
before  a  jury.  The  injunction  might  have  been  fraudulent,  and  the  plainiifT  had 
been  injured  by  two  years'  delay. 

Per  Curiam.  The  plaintiff  should  have  refused  the  sum  tendered  at  the 
Judge's  chambers  if  he  meant  to  persist  in  his  daim  for  a  larger  sum. 

Rule  refused. 


•COPLAND  V.  POWELL.  [•aflQ 

A  sheriiTwhoteTies  arrears  oftaxes  under  48  G,  3.  e.  141.  No.  5.  par.  8.  is  not  entitled  to 
notice  of  an  action  to  he  brought  against  him  for  any  thing  done  rnider  the  provisions  of 
thatacu 

Action  against  the  sheriff  of  JTen/,  for  an  excessive  levy,  in  respect  of  aa 
arrear  oftaxes,  under  48  G,  3.  c.  141.,  No.  5.  par.  2. 

At  the  trial  before  Richards^  C.  B.,  at  tlie  Kent  *Sp^g  esaizea,  1823,  no 
notice  of  action  appeared  to  have  been  given  to  the  sheriff,  but  a  verdict  was 
found  for  the  plaintiff,  subject  to  a  motion  to  be  made  to  this  court,  to  set  the 
verdict  aside  and  enter  a  verdict  for  the  defendant. 

Taddy^  Serjt.,  accordingly,  in  Easter  term,  1823,  moved  for  such  a  rule,  on 
the  ground  that  the  sheriff  ought  to  have  received  notice  of  this  actioo.  By  the 
43  5.  3.  c.  09.  s.  33.,  collectors  are  autlu>rized  to  distrain  kav  arrears  oi  duties 
imposed  by  that  act,  and  under  «.  70.  of  the  act,  they  are  entitled  to  a  month's 
notice  of  any  action  to  be  brought  against  them  for  any  thing  done  in  pursuance 
of  that  act,  or  any  act  for  granting  duties  to  be  assessed  under  the  r^ulations  of 
that  act.  Then,  the  duties  granted  by  43  G.  3.  c.  161.,  are,  by  s.  5.  of  that  act, 
to  be  levied  under  the  regulations  of  43  G.  3.  c.  00. :  and  all  the  powers,  autho- 
rities, methods,  rules,  directions,  penalties,  forfeitures,  clauses,  matters,  and 
things  contained  in  that  or  any  act  or  acts,  relating  to  the  duties  under  the  man- 
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agement  of  the  commissuaieTs  ibr  the  afiaira  of  taxes*  are  to  be  obsenred  aa  foUy 
aa  if  the  aame  were  repeated  in  die  body  of  the  last  act«  By  tliat  act,  too,  a 
month's  notice  is  to  be  given  proTioualy  to  bringing  any  action  for  any  thing 
done  under  the  act.  By  the  48  O.  3.  c.  05.  «•  2.,  the  duties  impo8e4  by  43 
6.  3.  c.  161.  are  repealed»**aave  always  and  except  the  aeveral  powers,  pro 
*3701  ^^*^^^»  clauses,  ^penalties,  matters,  and  things,*'  in  that  act  contained.  By 
-^  the  48  G.  3.  e.  141.,  afler  debts  due  in  respect  of  taxes  have  been  recorded 
in  the  Exchequer,  the  sheriflT  is  impowered  to  levy  them  (No.  5.  par.  2.)  and  by 
No.  3.  s.  3.  of  that  act,  nothing  therein  contained  is  in  any  way  to  impeach  or  affect 
the  powers  or  provisions  of  the  said  acts,  (t.  e.  any  of  the  acts  relating  to  taxes 
in  force  at  the  time  of  passing  that  act)  for  the  recovery  of  the  said  duties. 
These  acts  are  all  in  pari  maieria.  Nothing  is  repealed  except  what  is  expres- 
sed to  be  the  subject  of  repeal,  and  therefore,  the  sheriff,  who,  under  48  G.  3. 
c.  141.,  performs  the  duties  imposed  upon  the  collector  by  43  G.  3.  c.  99.,  is 
entitled  to  the  same  protection  as  the  cdlector,  and  cannot  be  sued  without 
notice. 

Bosanquety  Serjt,  who  showed  cause  against  the  rule,  argued,  that  the  mode 
of  levying  directed  to  be  pursued  under  the  43  G.  3.  c.  99.  s.  33.  was  altogether 
different  from  that  pointed  out  by  48  G.  3.  c.  141.,  No.  5.  par.  2.;  that  the 
latter  act  under  which  the  levy  was  to  be  made  by  the  sheriff  instead  of  the 
collector,  contained  no  clause  by  which  a  plAintiff  was  compelled  to  give  the 
sheriff  notice  of  action :  that  the  notice  required  by  the  former  act  applied  only 
to  the  persons  specified  in  that  act;  and  that,  if  it  had  been  intended  to  extend 
it  to  the  sheriff,  who  was  not  named  in  the  former  act,  a  specific  clause  to  that 
effect  would  have  been  inserted  in  48  G.  3.  e.  141. 

Taddy  was  heard  in  support  of  his  rule,  and  now  the  judgment  of  the  court 
was  delivered  by 

Park,  J.     This  case  came  before  the  court  the  other  day,  upon  a  motion  for 
leave  to  enter  a  nonsuit,  upon  the  ground,  that  there  had  been  no  notice  of  action . 
*S711  ^^^^  *^  ^®  sheriff,  under  43  G.  3.  c.  99.  s.  70.,  which  requires  one 
^  month's  notice  to  be  given  to  any  person  or  persons^  of  any  action  or 
suit  to  be  brought  against  them  for  any  thing  done  in  pureuance  of  that  act. 

This  was  an  action  brought  for  an  excessive  levy,  under  a  writ  of  levari 
fjciaSj  issuing  out  of  the  Court  of  Exchequer. 

Upon  the  objection  above  stated  being  made  by  die  counsel  ibr  the  defendant, 
the  aneriff,  the  late  Lord  Chief  Baron,  reports,  that  he  overruled  the  objection ; 
and  upon  this  supposed  mistake  of  his  lordship  in  point  of  law,  this  motion  has 
been  made.  But  we  are  of  opinion  that  his  Lordship  was  right.  The  statute 
of  the  43  G.  3.  e.  99.  has  made  several  provisions  for  various  acta,  to  be  done  by 
a  vast  number  of  persons  in  the  execution  of  it,  with  respect  to  the  taxes  then 
imposed :  and  many  of  them  being  persons  not,  probably,  well  acquainted  with 
the  law,  in  the  seventieth  section,  that  protection  is  thrown  around  them,  which 
has  been  the  subject  of  argument  at  the  bar. 

But  there  is  no  duty  imposed  by  the  statute  upon  sheriffs  of  counties,  their 
names  are  never  mentioned,  they  have  nothing  to  do  with  the  collection  of  taxes : 
and,  therefore,  when  the  words  person  or  persons  are  referred  to,  it  cannot  mean 
persons  in  general,  but  such  persons  as  are  the  subject  of  the  precedent  legisla- 
tive regulation.  It  is  admitted,  moreover,  that,  by  48  G.  3.  c.  55  s.  2.,  tlie  act 
of  parliament  just  before  referred  to  is  in  great  measure  repealed;  but  it  is  ar- 
gued, that  the  provision  respecting  the  notice,  Sic,  under  the  seventieth  section, 
is  still  continued;  for  that,  although  it  repeals  all  the  duties  of  the  43d,  45th,  and 
46th  of  the  late  king's  reign,  it  adds,  **  save  always  and  except  the  several  pow- 
ers, provisions,  clauses,  penalties,  matters,  and  things,  contained  in  the  last-men- 
tbned  act  of  the  43d  of  his  majesty,  for  ascertaining,  assessing,  collecting, 
^  ■.  'levying,  paying,  and  accounting  for  tlie  said  duties ;  which  powers^  dec 
-J  shall  be,  and  continue  in  full  force  and  effect,  for  ascertaining,  assessing, 
dec.,  the  dudes  granted  by  this  act;  save  also,  and  except,  in  all  cases  relating 
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to  the  ascertainiDg  and  aasessiqg  any  of  the  said  duties  hereby  repealed*  whkfa  at 
any  time  aAer  the  respective  periods  before  mentioned,  for  Uie  commenceinent 
of  the  duties  granted  by  this  act,  shall  not  have  been  chaiged  within  the  years 
for  which  the  said  duties  ought  to  have  been  charged ;  and  also,  save  and  except 
as  to  the  recovering,  collecting,  paying,  or  accounting  for  any  arrears  of  the  sev* 
eral  duties  hereby  repealed,  which  may  remain  unpaid,  at  the  said  periods 
respectively,  as  aforesaid,  and  any  penalties  or  forfeitures  then  incurred." 

Now,  if  it  were  necessary,  but  which  in  our  view  of  the  case  it  is  not,  to  de- 
cide whether  the  seventieth  section  of  43  G,  3.  c.  99.  was  still  reserved  in  those 
exceptions,  we  should  be  inclined  to  think  it  was  not,  for  they  seem  only  to 
reserve,  first,  the  means  of  ascertaining  the  new  duties,  in  the  same  manner  as 
before ;  second,  the  means  of  ascertaining  such  duties  as  had  not  been  ascer- 
tained within  any  preceding  year  before  Uie  repeal:  and  thirdly,  and  lasdy,  the 
mode  of  recovering  such  arreaxs  as  had  accrued  under  the  old  act,  and  any  pen- 
alties and  forfeitures  then  incurred,  prior  to  the  repeal.  Neither  is  the  sheriff 
mentioned  in  thU  act  of  parliament,  but  it  is  contended,  that  as  this  act  of  par- 
liament reserves  the  seventieth  section  of  43  G.  3.  c.  99.,  it  is  now  to  be  applied 
to  any  subsequent  statute,  giving  authority  to  any  other  person  or  person*  to  act« 
and  that  such  is  now  the  case  with  sheriffs,  under  the  48  6r.  3.  c.  141.  No.  5. 
s.  2.  "  Rules  and  directions  for  paying  to  the  receiver-general,  and  accounting 
for  the  duties  received  by  the  collectors."  I  will,  for  die  argument,  suppose, 
that  the  seventieth  section  of  43  G.  3.  c.  99.  still  remains  in  force,  but  can  it  be  for 
a  moment  supposed,  that  when  the  last  statute  ^directs  the  receiver-gen-  r»Q»« 
eral  to  return  his  schedule  of  defaulters  to  the  barons  of  the  Court  of  Ex-  *- 
chequer,  who  shall  issue  their  process  to  the  sheriff,  or  other  officer,  to  levy  by 
due  course  of  law,  dec,  that  the  sheriffs  are  entided  to  notice,  not  having  it  ex- 
pressly secured  to  them  ?  Here,  the  sheriff  is  called  upon  to  do  nothing  more 
tlian  is  within  the  usual  and  general  scope  of  his  duty,  viz:  to  obey  the  process, 
and  conform  to  the  directions  of  a  supreme  court:  he  exercises  no  judgment, 
and  no  peculirr  burdens  are  cast  upon  him ;  and  it  as  well  might  be  contended, 
that  he  was  entided  to  a  notice  of  action  for  an  excessive  levy,  upon  any  com- 
mon writ  oiJi,fa.f  as  upon  this.  By  the  law  of  England^  bringing  an  action  is 
sufficient  demand  and  notice :  and  wherever  the  contrary  is  the  case,  it  is,  and 
must  be  matter  of  legislative  enactment.  We  are  inclined  to  think  this  enact- 
ment is  repealed;  but  il'  not,  we  are  of  opinion,  that  it  only  meant  to  embrace 
within  its  provisions  such  persons  as  are  before  named,  and  cannot  extend  to 
such  superior  officers,  as  sheriffs,  according  to  the  weU  known  rule  laid  down  in 
2  Jiq>,  46.  6  ,  that  statutes,  which  treat  of  things  or  persons  of  an  inferior  rank« 
cannot  be,  by  any  general  words,  extended  to  Uiose  of  a  superior ;  as  a  statute, 
treating  of  deans,  prebends,  and  others  having  spiritual  promotion^  was  held 
not  to  extend  to  bishops^  notwithstanding  the  generality  of  the  latter  words,  for 
if  it  had  been  otherwise  intended,  the  superior  persons  would  have  been  in  the 
beginning  of  the  sentence,  and  cannot  be  implied.  This  rule,  therefore,  for  en- 
tering a  nonsuit  must  be  discharged. 

Rule  dischaiged  accordingly. 


JOHN  and  THOMAS  STEWART  v.  LAWTON.  [•ST* 

In  order  to  give  an  indenture  of  apprentioeship  in  evidence,  it  is  not  neceesary,  under  8  Ann,  c. 
9.,  to  call  on  the  party  at  the  time  of  giving  it  in  evidence,  to  make  oaih  as  to  the  amount  ol 
premium  actually  paid. 

Action  by  an  apprentice  and  his  father  against  the  master,  for  a  breach  of 
covenant,  in  an  indenture  of  apprenticeship. 
At  the  trial,  before  Bayley^  J.,  York  Summer  assizes,  1823,  after  the  phun- 
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tifb'  iritnessea  had  prOTed  the  ezecntion  of  the  indentare,  and  before  it  waa 
read,  the  defendant's  counsel  objected  to  the  reading  of  it,  tUl  the  plaintiffs  had 
themselves  first  made  oath,  pursuant  to  the  8  Arm.  e.  9.  b.  43.,t  that  the  sum 
inserted  in  the  indenture,  as  the  premium  paid  with  the  apprentice,  was,  really 
and  truly,  all  that  was  directly  or  indirectly  giyen,  paid,  secured,  or  contracted 
for,  on  behalf  or  in  respect  of  such  apprentice. 

The  plaintiffs  were  not  called,  but  the  deed,  which  had  been  duly  stamped, 
was  read,  and  the  learned  judge  allowed  the  cause  to  proceed,  reserving  the 
point  for  the  opinion  of  this  court;  and  a  verdict  having  been  found  for  the 
plaintiffs. 

Toddy,  Serjt.,  upon  ^  objeotion  made  at  the  trial,  obtained  a  rule,  calling  on 
*^751  plaintiffs  to  show  cause  *why  the  verdict  should  not  be  set  aside,  and 
-J  instead  thereof,  a  nonsuit  be  entered,  or  a  new  trial  had. 

Cro99,  Serjt,  now  showed  cause.  By  the  preamble  it  appears,  that  the 
statute  8  Ann*  e,  9,  was  passed  only  for  one  year.  The  objection  now  raised 
is  of  the  first  impression,  and,  at  all  events,  the  statute  has  been  so  little  acted 
on,  that  it  may  now  be  considered  obsolete,  the  payment  of  the  requisite  duty, 
according  to  the  amount  of  the  premium,  bein?  secured  by  a  penalty  of  50/., 
under  9  Ann.  c.  21.  But,  according  to  Lord  &ke,  8  Bep,  118.  Dr.  Panham^s 
ca$99  **  in  many  cases  the  common  law  will  control  acts  of  parliament,  and 
sometiroes  adjudge  them  to  be  utterly  void :  for  where  an  act  of  parliament,  is 
against  common  right  and  reason,  and  repugnant  or  impossible  to  be  performed, 
the  common  law  will  control  it,  and  adjud^  such  act  to  be  void."  And  he 
gives  an  instance  under  the  statute  of  Carlisle,  This  rule  applies  directly  to 
an  act  lilLO  the  present,  which  is  so  far  repugnant  to  common  right  as  to  require 
a  party  to  be  examined  in  his  own  cause.  However,  admitting  the  clause  to 
be  stiU  in  force,  it  does  not  require  the  party  to  take  the  oath  at  the  trial,  or 
prescribe,  when,  where,  or  how  he  is  to  take  it.  Neither  is  it  at  ail  consistent 
with  this  clause,  that  the  fact  required  to  be  sworn  to  by  the  party,  should  be 
proved  by  other  and  better  testimony ,^-as  the  oath  of  indifferent  witnesses ; 
just  as  the  original  examination  of  a  sddier,  touching  his  settlement,  may  be 
given  in  evidence,  though  the  mutiny  act  has  provided  tliat  a  copy  shall  be 
sufficient. 

Taddy,  The  statute  is  not  fallen  into  desuetude,  nor  is  the  objection  of  the 
first  impression.  The  same  point  was  made  in  (hje  v.  Fentan,  4  Taunt.  880, 
•37A1  ^^^^  ^®  court  did  *not  come  to  any  decision  upon  it.  The  doctrine 
-^  in  Dr.  Bonham^s  case  applies  only  where  a  statute  requires  something 
impossiUe  to  be  done;  but  here  the  oath  of  the  party  is  the  chief  security  for 
ensuring  to  the  revenue  the  duty  upon  the  exact  premium  paid.  But  for  such 
oath  it  never  can  be  known  what  was  the  sum  actually  received  by  the  master. 
The  act  is  precise  in  requiring  the  oath  to  be  made  before  receiving  the  inden- 
ture in  evidence.  It  does  not  appear  that  the  commissioners  for  the  affairs  of 
stamps  have  any  authority  to  administer  an  oath  in  such  a  case,  and  whure  the 
words  of  the  statute  are  so  explicit  and  directory  there  is  no  room  for  making 
any  presumption. 

Park,  J.  This  is  an  objection,  strictiasimi  juris,  and  the  court  \/ill  do  all 
in  their  power  to  prevent  it  from  taking  effect;  but  many  points  have  been 
uiged  in  the  argument  for  the  plaintiff,  to  which  I  cannot  accede.    It  is  not  cor- 

t  The  thirty-second  aection  of  8  Ann,  e,  9,,  impotea  a  poundage  datj  of  6d  m  the  poand, 
upon  premiuma  not  exceeding  501.;  and  one  shilkng  in  the  pound  upon  premiuma  exceeding 
501.  And  the  forty- third  aection  eoacta,  "  That  no  indenture  of  writing  re<iuired  by  ihia  act, 
to  be  atamped  aa  aforeaaid,  ahall  be  given  or  admitted  in  evidence,  in  any  auit  to  be  brought  by 
any  of  the  partiea  thereunto,  uoleaa  auch  party  on  whoae  behalf  the  aame  ahall  be  given  or  aa- 
nutted  in  evidenoe,  do  firat  make  oath  that,  to  the  beat  of  bia  or  her  knowledce,  the  aum  or 
auma,  therein  for  that  noriKMe  inaerted  or  mentioned,  waa,  or  were,  really  tud  truly,  all  that 
waa  directly  or  indirectly  given,  paid,  aecured,  or  contracted  for  on  behalf,  or  U  respect  of  auch 
clerk,  apprentice,  or  servant,  to,  or  for  the  benefit  of  the  maater  or  miatresa  o,  or  with  whon 
fttch  clerk,  apprentice,  or  servant  waa  put  or  placed.*' 
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leettosapr*  that  thi«  acthu  ceased  to  be  in  force;  it  has  always  beeiii  sod  stiD 
ia  recogiuaed  as  an  existing  act.  Nor  is  there  any  weight  in  the  obiectioo, 
that  the  plainttff  could  not  be  examined  at  the  tridL  If  an  act  of  pariunsBt 
iwiuires  it,  a  plaintiff  may  undoubtedly  be  examined.  So  when  the  loid 
chancellor  requires  it»  a  court  of  common  law  is  equally  bound  to  exunint  a 
plaintiff.  These  are  anomalies  which  have  place  every  (ky,  under  acts  of  psr- 
uament,  and  orders  of  the  Court,  of  Chancery.  However*  on  the  whole,  I  think 
we  ought  not  to  yield  to  the  objection  which  has  been  against  the  verdicC 
llie  objection  taken  by  the  counsel  at  the  trial  was,  that  the  plaintiff  was  not 
there  called  to  make  oath  as  to  the  amount  of  premium  paid  upon  the  appren- 
tice-deed. Except  in  Gye  v.  Feniaih  there  is  no  instance  of  a  similar  objection 
having  been  taken*  and  l  am  disposed  to  agree  with  what  fell  from  Lord  Ktnr 
yon,  in  *  Leigh  v.  Etni^  3  T.  R.  364.;  that  was  an  action  to  recover  r%vr^ 
penalties  for  non-residence:  it  was  objected  that  no  affidavit  had  been  ^ 
filed  pursuant  to  21  Joe.  1.  c.  4,  that  the  offence  was  committed  in  the  county 
where  the  action  was  brought:  Lord  Kenyan  said*  **I  think  no  such  affidavit 
is  necessary;  it  has  never  ^en  usual  U>  taxe  that  step;  and  though,  where  the 
words  of  an  act  of  pailiament  are  plain*  it  cannot  be  repealed  by  noo-user,  yet 
where  there  has  been  a  seriee  of  practice*  without  any  excepdoot  it  goes  a  great 
way  to  explain  them,  where  there  is  ambiguity."  The  objection  in  that  case 
was  very  similar  to  that  with  which  we  have  been  pressed  to-day ;  but  BuUier^ 
J.  says*  **  after  a  long  course  of  years,  during  which  time  it  hae  not  been  the 
practice  to  file  affidavits  in  sueh  cases  as  the  present*  the  court  wiM  endeavor  to 
get  rid  of  the  objection."  In  the  present  case  it  seems  to  me  the  stafeute  intended 
the  oath  ahould  be  taken  before  the  commissioners  for  stamps*  because  in  that 
way  only  could  the  ooUeeior  arrive  at  the  knowledge  of  the  sum  that  had  actoailj 
been  paid  on  the  instrument.  The  only  difficulty  on  my  mind  was*  whelher 
it  ought  not  to  have  been  shown  at  the  trial,  that  such  an  affidavit  had  been 
made  by  the  plaintiff;  but  as  that  was  not  the  way  in  which  the  objectioa 
was  put  at  the  trial,  I  think  the  rule  ought  not  to  be  made  absolute. 

BuBRoneH*  J.  The  objection  was*  Siat  before  giving  the  indenture  in  evir 
dence*  the  [daintiff  did  not  swear  at  the  trial  to  the  amount  of  the  premiom 
paid :  I  think  he  could  not  have  been  called  on  to  do  so,  but  that  the  affidavit 
should  have  been  made  before  the  commissioners  at  the  stamp  office;  and  the 
argument  in  Qyt  v.  FttUwi  is  very  strong  to  this  efiect  Can  we  then  presume 
tlut  such  an  affidavit  had  been  made  ?  *I  thiiik  we  can.  The  stamp  r^vt^ 
on  the  indenture  is  consistent  with  the  amount  stated  to  have  been  paid,  ^ 
and  from  that  circumstance  the  jury  might  fiiirly  raise  the  necessary  presump* 
tion;  but  in  certain  excepted  cases*  as*  for  instance*  actions  against  the  hundred, 
a  plaintiff  cannot  be  allowed  to  appear  as  a  witness  upon  the  trial  of  his  own 
cause.  We  do  no  violence  to  any  primnple  in  sayingt  that  this  rule  camiot 
stand*  and  that  the  verdict  is  ri^t 

Rule  dischaxged. 


HOPCRAFT  V.  FERMOR. 

The  court  will  grant  ao  attachment  againat  a  party  for  ooR-perlorinaDca  of  an  award  which  has 
beeo  made  a  rule  of  cooxt,  thouf  h  be  reside  out  of  tha  juriKliciioA  of  the  court. 

Tabdt*  Serjt*  had  obtained  a  rule*  calling  on  the  defendant  to  show  cauM 
why  an  attachment  should  not  issue  against  him  for  nonpperfiNrmanoe  of  an 
award  which  had  been  made  a  rule  of  court.  After  submission  to  aibitratiott* 
the  defendant  had  gone  to  reside  at  Boulogne^  in  /Vance*  where  a  copy  of  the 
award  and  of  the  rule  nUi  for  an  attachment  were  served  on  hun* 
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Peli.f  Sexjt.,  who  showed  cause  against  the  rule,  argued,  that  while  the 
defendant  lived  out  of  the  inrisdiciion  of  the  eoml,  he  could  not  be  guilty  of  a 
contempt;  and,  that,  thererore,  the  present  motion  was  of  the  first  impression. 
It  was  at  all  eveirts  an  application  to  the  discretion  of  the  court,  who  would  not 
issue  procees  where  it  would  be  altogether  nugatory. 

Toady.  The  party  having  been  before  ue  court  previously  to  his  going 
abroad,  is  elemily  in  contempt  for  reftning  to  perform  the  award :  if  so,  the 
*3791  P^^^^^^  ^  entitled  to  the  attachment  ex  debUo  justUug^  for  the  ^stalote 
^  8 1[^  9  fF.  8.  c  13,  has  enacted,  that  the  party  refosiDg  to  perform  an 
award  which  has  been  made  a  role  of  court,  shall  be  liable  to  all  the  penalties 
of  a  suitor  or  defendant,  and  process  is  never  refused  against  a  defendant  on  the 
ground  of  hit  being  out  of  the  kingdom.  In  the  one  case  it  may  be  convenient 
to  have  the  process,  in  the  other,  the  attachment,  ready  to  serve  in  case  the 
party  should  unexpectedly  return. 

The  conrt  took  time  to  consider;  and  on  Ais  day,  said  the  attachment  might 
issoe;  adding,  that  it  was  in  the  nature  of  a  civil  process,  and  whether  it  eomd 
be  served  wi&  edfect  or  no,  was  not  for  the  court  to  enquire. 

Bute  mbadnte. 


BLICR  V.  DTMOKE. 

A  defendant,  under  terms  of  pleading  iaanably,  eannot  aaaign  special  eanaaa  of  demurrer,  even 

though  ine  caoeee  aaaigned  be  mauers  of  aabetanoe. 


The  plaintiff  declared  against  the  defendant  for  a  breach  of  covenant,  in  not 
saflaring  a  common  recovery. 

The  defendant,  who  was  under  terms  of  pleading  issuably,  demurred,  assign- 
ing  for  causes  of  demurrer:  first,  that  it  did  not  appear  on  the  declaration,  that 
the  defendant  had  a  sufficient  estate  to  suffer  a  recovery;  and,  secondly^  that  it 
did  appear  the  plaintiff  had  the  first  estate  of  freehold. 

Boionqtutf  Sent.,  therupon  obtained  a  rule  nisi  for  the  plaintiff  to  sign  judg- 
ment, unless  the  defendant  should  strike  out  the  special  causes  of  demurrer. 

Toddy  showed  cause.  The  rule  that  a  defendant,  who  is  under  terms  to 
plead  issuably,  cannot  be  allowed  ^to  demur  apecially,  must  be  under-  r»«gQ 
stood  to  comprehend  only  demurrers  to  matters  o(  form.  The  causes  ^ 
assigned  for  demurrer  in  the  present  case,  are  matters  of  substance,  and  might 
be  argued  under  a  general  demurrer,  which  has  always  been  esteemed  equiva* 
lent  to  an  issuable  plea.  The  only  reason  for  assigning  the  cause  specially,  is 
the  difHcuIty  that  sometimes  exists  in  distinguishing  between  matters  of  form 
and  matters  of  substance.  In  Berry  v.  Anderson^  7  T.  R.  630.,  and  Bell  v.  De 
Cotta^  2  B,  ^  P,  446.,  the  causes  assigned  were  matters  of  form,  which  the 
defendant  could  not  take  advantage  of  while  under  terms  to  plead  issuably. 

But  the  court  were  clearly  of  opinion,  that  in  the  present  case  the  defendant 
sould  not  be  allowed  to  assign  special  causes  of  demurrer,  and 

The  defendant  undertaking  to  strike  them  out,  the 

Bute  was  dischaiged. 
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YOUNG  V.  GADDERER. 

When  a  defendant,  after  delaying,  and  deladtng  a  plaintiff  with  promiaea  to  ftay,  pleaded  a  plea 
of  judgment  reoovered,  the  coart  refuaed  to  aet  the  plea  aaide,  and  permit  plaintiff  to  aiga 
jadgment. 

Action  on  a  bill  of  exchange,  to  which  the  defendant  pleaded  a  judgment 
recovered  for  the  same  debt 

PeUf  Seijt.,  upon  an  affidavit  which  showed  that  this  plea  was  not  resorted 
to  till  the  25th  of  November^  afler  the  defendant  had  succeeded  in  gaining  time, 
and  deluding  the  plaintiff  during  the  preceding  part  of  the  term,  by  repeated 
promises  to  pay,  moved  that  the  plaintiff  might  be  at  liberty  to  set  aside  this  as 
a  sham  plea,  and  sign  judgment.  He  referred  to  Richley  v.  ^Proontj  r»ooi 
I  B,  ^  C.  286.,  where,  to  an  action  for  use  and  occupation,  the  defend-  ^ 
ant  having  pleaded  the  delivery  of  a  ton  of  Btga  hemp  in  satisfaction,  the  court 
permitted  the  plaintiff  to  sign  judgment;  no  longer  requiring  for  the  ground  of 
interference,  as  in  Bartley  v.  Godslakt^  2  B.  ^  Jt,  109.,  that  the  plea  should 
be  so  for  ingenious  as  to  occasion  perplexity  and  expence  to  the  plaintiff. 

Park,  J.  There  is  no  ground  for  our  interference  in  the  present  case.  The 
principle  which  has  generally  been  acted  on  in  the  Court  of  King's  Bench,  is, 
that  if  the  plea,  being  false,  be  also  such  as  to  demand  different  modes  of  trial, 
or  so  ingenious  as  to  occasion  perplexity  and  expence  to  the  plaintiff*,  the  court 
will  allow  him  to  sign  judgment.  The  first  case  on  the  subject  was  Solonumt 
V.  Lyon,  I  East,  369.,  where  the  court  permitted  the  plaintiff  to  amend  without 
payment  of  costs,  because  the  defendant  had  pleaded  a  sham  plea,  and  with  a 
view  to  discountenance  such  practice.     In  TTionuu  v.  Vandtrmoolen^  2  B.  4" 

A.  197.)  where  the  defendant  had  falsely  pleaded  payment,  and  a  judgment  re- 
covered, the  court  permitted  the  plaintiff  to  sign  judgment,  because  issues  had 
been  raised  which  required  different  modes  of  trial,  and  imposed  on  the  plaintiff 
an  improper  difficulty :  and  in  Bartley  v.  Godslake,  where  the  defendant  pleaded, 
that  in  satisfaction  of  the  plaintiff's  claim  he  had  indorsed  to  him  a  bill  of  ex* 
change,  and  had  assigned  an  Irish  judgment;  the  court  said,  **This  being  an 
ingenious  plea,  which  the  plaintiff's  attorney  could  not  be  expected  to  under- 
stand, would  put  him  to  the  necessity  of  consulting  counsel,  and  thereby  occa- 
sion delay  and  expence."  In  the  present  .case,  only  one  issue  has  been 
*raised;  the  plea  is  one  of  the  most  usual,  and  the  affidavit  in  support  r«oo2 
of  the  rule  does  not  allege,  as  it  ought  to  have  done.  Banes  v.  Punier^  2  ^ 

B.  ^  A.  77.,  that  the  plea  is  ialse. 

Rule  refused. 

On  the  following  day,  Park^  J.,  referred  to  Meringtan  v.  Beckett  2  B  ^  C. 
81.,  as  confirmatory  of  the  view  the  court  had  entertained  with  respect  to  the 
practice  in  the  Court  of  King's  Bench. 


REDFERN  t^.  SMITH. 

In  a  writ  of  waate,  it  appeared  that  the  defendant  had  (though  not  within  mx  yeara)  cot  down 
timber  on  an  eatate,  in  the  proportion  of  thinv-aoTen  to  fifty ;  but  it  waa  admitted,  that  many 
of  the  treea  had  been  felled  for  the  benefit  ot  the  eatate.  The  jury. — who  were  directed  to 
find  for  the  plaintiff,  if  they  thought  the  felling  iiy'arioaa  to  the  inhentanoe,  for  the  defendant 
if  not  ii\jarioiia,— hating  wand  m  the  defendant,  the  ooort  granted  a  new  triaL 

Thu  was  a  writ  of  waste,  tried  before  ChrroWt  B.,  at  the  last  Dtrhvehiri 
aastxes.  The  defendant  was  tenant  for  life,  and  the  waste  complained  of  was, 
the  cuttinff  down  trees  at  various  times,  within  the  last  twenty  years.  All  the 
trees  on  the  estate  were  valued  at  about  50/.,  the  portion  cut  down  by  the  de- 
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fendant  at  about  37/.,  but  no  trees  had  been  felled  within  six  or  seven  yean ; 
and  the  plaintiff's  witnesses  admitted*  on  cross-examination,  that  many  of  the 
trees  had  been  cut  down  for  the  benefit  of  the  estate.  The  defendant  called  no 
witnesses,  and  the  learned  judge  directed  the  jury,  that  if  they  esteemed  the  fell- 
ing of  the  trees  to  have  been  injurious  to  tfie  estate,  they  should  find  for  the 
plaintiff;  if  they  thought  the  felling  not  injurious,  but  done  bona  fide  with  a  view 
to  benefit  the  estate,  they  should  find  for  the  defendant 
*3831  *'^^®  J^'X  having  found  for  the  defendant,  PdU  Serjt.,  obtained  a  rule 
^  mai  for  a  new  trial,  on  the  ground,  that  the  jury  had  been  misdirected, 
and  had  found  4heir  verdict  against  evidence. 

Vaughan  and  Boaanqutt^  Serjts.,  showed  cause.  The  direction  to  the  jury 
was  correct;  for,  unless  the  waste  done  be  injurious  to  the  inheritance,  the  re- 
versioner has  no  cause  of  action,  Hetley^  35.,  per  Richardson^  J.  Bracton  says. 
Lib.  4.  c.  18.  8,  12.  fol.  316.  6., **Va8tum  erit  iniuriosum  nisi  vastum  ita  mo- 
dicum fuerit  propter  quod  non  sit  inquisitio  factenda.*^  And  in  The  Keepers 
of  Harrow  School  v.  Alderton^  2  B,  ^  P,  86.,  it  was  decided,  that  where  the 
damages  are  very  small  in  amount,  the  defendant  is  entitled  to  judgment.  Then 
this  writ  is  highly  penal,  2  Inst.  307. :  the  party  recovers  treble  damages,  be- 
sides the  place  wasted ;  and  the  court  will  not,  in  any  hard  action,  grant  a  new 
trial  because  the  verdict  has  gone  contrary  to  evidence,  Reavdy  v.  Mainwaring, 
8  Burr.  1306.,  much  less  in  a  penal  one.  Besides,  from  the  length  of  time 
which  elapsed  before  this  writ  was  sued  out,  the  plaintiff  may  fairly  be  pre- 
sumed to  have  waived  the  forfeiture. 

PeU.  Wliere  so  large  a  proportion  of  all  the  timber  on  the  estate  was  felled, 
the  felling  must  have  been  injurious  to  the  inheritance.  From  the  case  of  Lord 
Sdsea  v.  Powell^  6  Taunt.  297.,  it  clearly  appears,  that  the  court  will  grant  a 
new  trial  in  a  penal  action,  where  the  verdict  is  contrary  to  evidence ;  but  ac- 
cording to  Hammond  v.  fFebb^  10  Mod.  281.  per  Salkeld^  arguendo^  the  stat- 
ute of  Gloucester^  6  Edw.  1.  c.  5.,  which  gives  the  writ  ojf  waste,  is  not  penal, 
but  remedial. 

•3841       ^^^^  Curiam.    We  doubt  whether  the  whole  of  this  case  has  been 
-J  sufficiently  understood,  and  without  giving  any  opinion  on  the  points 
which  have  been  argued,  we  think  there  must  be  a  new  triaL 

Rule  absolute. 


DODINGTON  v.  HUDSON. 

A  defendant  having,  at  the  trial  of  an  action  on  the  case,  agreed  to  enter  into  a  rule  of  nut  jmitk, 
to  repair  and  reinatate  premiaea  which  be  had  wronfl^ully  damaged,  it  was  referred  to  a  bar- 
riiter,  to  aettle  what  aum  ahoald  be  paid  in  Ueu  of  ma  doing  thia.  The  defendant*a  attorney 
produced  no  witnesaea  at  the  firat  meeting,  under  the  arbitration,  of  which  he  had  had  ample 
notice,  but  the  plaintiflf'a  witneaaea  gave  in  their  estimate,  and  the  arbitrator,  after  Tiewmg 
the  preroiiea,  appointed  a  dav  for  a  aeoond  meeting.  The  defendant'a  attorney  called  before 
that  day,  and  aaid  that  his  witneaaea  (two  aorreyora,  who  had  known  the  premiaea  before  the 
action,)  could  not  attend ;  the  arbitrator,  although  one  of  theae  witneaaea  might  have  attended 
the  firat  meeting,  appointed  a  thh-d  meeting,  for  the  evening  he  was  about  to  leave  London  for 
the  circuit :  on  The  morning  of  that  day,  dnendant'a  attorney  called  on  the  arbitrator,  and  left 
an  affidavit,  atating  that  one  of  the  two  aurveyora  waa  confined  to  hia  bed,  and  the  other  gone 
to  JP'rofue.  1'he  arbitrator  auggeated,  that  other  aurveyora  were  equally  capable  of  making 
an  eatimate  for  the  defendant,  and  offered,  if  the  defendant'a  attorney  would  name  a  day,  t« 
oome  to  Lmtdatk  to  hear  them,  or  the  two  firat  proposed ;  the  attorney  refnaed  to  name  a  day, 
Of  to  procure  other  aurveyora,  though  another  aurveyor,  and  a  carpenter,  had  attended  the 
trial  of  the  cause  on  defendant'a  behalf.  The  arbitrator  then  gave  the  defendant'a  attorney 
notice  he  ahould  make  hia  award,  if  required  by  the  plaintiff;  and  being  required*  awarded  a 
to  be  paid  to  the  plaintiflC 
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TIm  flefiuHfanit's  attonic(f  mwiiiiglw  mdentoed  the  «ibitrator  bmabC  to  faaro  oriM 
BiMtiog,  the  court  .•et.uide  iha  award,  thoagk  no  olyectioQ  was  made  to  the  amouat  awanl- 
ed ;  leavinff ,  however,  the  plaintiff  at  liberty  to  enforce  the  deiendant'a  agreement  to  enter 
into  the  rule  of  ninjfruu,  for  the  reinstating  the  premises. 

Upon  affidavit,  tii»  esse  appeared  to  be  aa  folhywB : 

Action  by  a  reversioner  agfainst  the  defendant,  for  pofling  A>wn  and  iama^ag 
a  certain  dwelling-house,  as  set  forth  in  the  declaration. 

The  cause  was  tried  at  the  Surrey  Summer  aasiies,  182S,  by  a  special  jury, 
after  a  view;  and  when  the  plaintiirs  counsel  was  about  lo  pvove  the  damage 
done,  the  defendant's  counsel  proposed,  that,  in  the  event  of  a  veidiot  paaaiag 
for  the  plaintiff,  the  damages  should  be  repaired,  and  the  plaintiff's  pfemiaes 
reinstated  by  the  defendant;  and  two  surveyors,  (one  on  the  part  of  *die  r-^^^m 
plaintiff,  and  one  on  the  part  of  the  defendant,)  were  agreed  upon  by  the  ^ 
respective  counsel,  to  direct  the  repaira  and  reinstatement,  and  the  defendant  was 
to  enter  into  the  necessary  rule  accordingly.  A  verdict  having  been  found  for 
the  plaintiff. 

The  defendant,  m  Mickadmas  term,  182S,  obtained  a  nde,  cdling  an  ike 
plaintiff  to  show  cause  why  die  verdict  should  not  be  set  aside ;  whidi  rule  witt, 
in  Easter  term  following,  disdiaiged* 

Defendant  having  refused  to  enter  into  the  rule,  as  agreed  upon  at  the  ttM^ 
plaintiff,  in  Drmity  tenn,  1883,  obtained  a  rule,  calling  on  the  defendant  lo 
show  cause,  why  tne  defendant  should  not  forthwith,  at  his  own  expence,  fetn- 
state  the  premises  of  the  plaintiff,  in  respect  of  which  the  aetion  was  bronglrt, 
and  why  the  work  necessary  to  be  done  should  not  be  under  the  inspection  of 
the  two  ^surveyors,  or  why  the  associate  should  not  draw  up  a  mle  of  nuipnimf 
so  ordering,  as  agreed  upon  at  the  trial  of  the  cause. 

The  clefendant  showed  cause  against  the  rule,  upon  the  i^davits  of  himadf 
and  his  surveyor,  tliat  he  could  not  comply  with  the  agreement  entered  into 
upon  the  trial,  without  incurring  penalties  under  the  buil£ng  act;  whereupon  it 
was  referred  to  a  barrister,  to  settle,  and  ascertain  the  amount  of  the  damages  lo 
be  paid  by  the  defendant,  to  the  plaintiff,  or  his  attorney,  for  reinstating  the 
premises  of  the  plaintiff,  in  respect  of  which  ^e  action  was  brought,  as  agreed 
upon  at  the  trial  of  the  cause,  and  that  the  plaintiff  should  be  at  liberty  to  in- 
dorse such  damages  on  the  postea^  instead  of  the  nominal  damages  of  Is. 

After  due  notice  had  been  given  to  both  parties,  a  meeting  took  place  before 
the  arbitrator,  on  the  23d  of  June  last,  at  which  were  present  the  plaintiff's 
attorney,  two  surveyors  on  his  behalf,  the  defendant,  and  the  defendant's  attor- 
ney; all  of  them  having  first  viewed  the  premises.  The  plaintiff's  surveyors 
gave  in,  and  ^substantiated  their  estimate  of  the  expence  of  reinstating  the  r«oo|| 
premises,  when  the  defendant's  attorney  said  he  was  not  prepared  with  ^ 
any  witnesses,  as  he  wished  first  to  see  on  what  footing  the  business  was  to 
proceed.  The  arbitrator  then  proposed  to  hear  the  defendant's  witnesses  the 
next  day,  but  the  defendant's  attorney  saying  he  should  not  be  ready,  the  next 
meeting  ^as  fixed  for  the  26th  of /tine. 

On  Hie  24th  of  Jtme,  the  defendant's  attorney  stated  that  his  witaesaea  eoold 
not  attend  on  the  26th,  when  the  arbitrator  again  postponed  the  next  meetmg, 
till  the  evening  of  the  2d  of  July^  the  day  before  he  was  about  to  leave  London 
for  the  circuit  On  the  morning  i>f  the  2d  of  July^  the  defendant's  attoney 
called  on  ^e  arbitrator,  and  left  an  affidavit,  stating  that  the  defendant'a  wit- 
nesses, two  surveyors,  who  had  attended  at  the  trial,  and  who  knew  the 
premises  before  the  action  was  brought,  could  not  atloKl;  one  of  them  {GwUiy) 
being  confined  to  his  bed  by  the  gout,  the  other,  /'onsen,  being  unavokUbly 
absent  JBrom  London^  which  he  had  quitted  for  I\ranee  on  the  24th  of  Jioie. 

The  arbitrator  then  exhorted  the  defendant's  attorney  lo  proeure  odier  ani^ 
▼eyors  to  make  an  estimate;  but  the  attorney  refusing  to  do  thisr-«ltlie«rii 
Xeedt  another  surveyor,  and  SobituoUf  a  carpenter,  had  been  present  on  befauf 
of  defendant  at  the  trial  of  the  cause, — ^the  arbitrator  offered  (if  the  drftmlsnt'ir 
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attorney  would  &x.  a  day)  to  return  from  the  circuit,  lor  the  purpose  of  hearing 
Ckotit  and  J^anson^  or  any  other  witnesses;  but  the  defendant's  attorney  re- 
fused to  &x  any  day.  The  arbitrator  then  requested  the  defendant's  attorney  to 
inform  the  plaintiff's  attorney  it  would  be  useless  for  him  to  attend  that  evening, 
with  a  view  to  any  further  hearing  of  the  case ;  but  he  also  warned  the  defend- 
ant's attorney,  that  if  the  plaintiff's  attorney  chose  to  appear  and  insist  on  an 
award,  he,  the  arbitratort  should  feel  himself  bound  to  make  one.  The  defend- 
*3871  ^^^^^  attorney  ^thereupon  eave  notice  to  the  plaintiff's  attorney,  that  he, 
•^  the  defendant's  attorney,  should  not  be  prepared  to  attend  the  arbitrator 
that  evening;  when  the  plaintiff's  attorney  informed  him,  that  he,  tlie  plaintiff's 
attorney,  would  attend  and  call  for  an  award.  This  was  done  accordingly,  and 
the  arbitrator  settled  and  awarded  the  damages  to  be  paid  by  the  defendant,  at 
the  sum  estimated  by  the  plaintiff's  surveyor's. 

Taddy^  Serjt,  on  a  former  day  in  this  term,  upon  an  affidavit  by  the  defend- 
ant's attorney,  that  after  the  interview  of  the  morning  of  the  2d  of  /u/y,  he  left 
the  arbitrator  fully  and  unequivocally  satisfied  and  convinced,  that  the  meeting 
which  had  been  appointed  for  the  evening  could  not  take  place,— that  the  arbi- 
trator did  not  intend  to  make  his  award,  without  hearing  the  evidence  of  Gwilt 
and  yanxon,— «ind  that  a  further  appointment  for  hearing  them  would  be  made 
by  the  arbitrator— obtained  a  rule  tdri  for  setting  aside  tMs  award. 

Peake,  Serjt.,  now  showed  cause  against  the  rule,  and  urged,  that,  under  the 
circumstances,  the  arbitrator  was  justified  in  making  his  award,  as  the  defend- 
ant's attorney  had  evidently  been  endeavoring,  by  affected  delay,  to  hold  the 
plaintiff  over  the  long  vacation.  It  was  obvious  that  otlier  surveyors  might  have 
been  found,  equally  capable  of  making  an  estimate  for  the  defendant  ^sGwUt 
and  Fanaan,  especially  Beed  and  Bobinaafif  who  were  present  at  the  trial :  but 
if  the  court  should  think  otherwise,  one  surveyor  would  have  answered  the  pur- 
pose as  well  as  any  greater  number;  and  had  the  defendant's  attorney  been 
disposed  to  act  fairiy,  Pansan  miffht  have  attended  the  arbitrator  at  the  first 
meeting  on  the  23d  of  June,  as  it  did  not  appear  he  had  quitted  London  till  the 
24th.  It  would  be  observed,  too,  that  there  was  not  the  slightest  insinuation 
that  the  arbitrator  had  settled  the  damages  at  too  high  an  amount. 
*3881  *The  court  requested  that  the  parties  would  agam  go  before  the  arbi- 
-1  trator;  but  the  defendant  refusing  to  accede  to  this,  they  set  aside  the 
award,  leaving  the  plaintiff  at  liberty  to  enforce  against  the  defendant  his  iagree- 
ment,  to  enter  into  the  rule  of  niHpriut  for  reinstating  the  premises. 

Rule  absolute. 


DILLAMORE  v.  CAPON. 

In  order  to  proceed  under  the  SoiUhwark  Court  of  Request's  Act,  22  O.  2.  e,  47.  both  plaintiff 
and  defendant  must  he  restant  urtthin  the  juriadktion  of  the  comt. 

This  was  an  action  to  recover  the  price  of  a  horse,  for  which  the  defendant 
had  agreed  to  give  30/.,  and  another  horse  which  was  valued  at  10/.  The  10/. 
hone  was  delivered  to  the  plaintiff;  but  the  horse  sold  by  the  plaintiff  having 
died  shortly  after  it  had  been  delivered  to  the  defendant,  he  refused  to  pay  the 
30/. ;  and  at  the  trial  of  the  cause  before  Park^  J.,  London  sittings  after  Easter 
term,  1823,  endeavored  to  show,  that  the  plaintiff  *8  horse  had  been  mortally 
dLseased  at  the  time  of  the  sale.  This  the  jury  were  induced  to  believe;  but 
it  appearing  that  the  defendant  had  sold  the  carcase  and  skin  of  the  dead  horse 
for  1/.  lit*  6(/.,  a  verdict  was  ultimately  entered  for  that  sum:  upon  which 

VaughMif  Serjt.,  npoii  an  affidavit  that  the  defendant  lived  widiin  the  juris* 
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diction  of  the  SoiUkwark  Court  of  Reqaests,  tobtained  a  rule  niH  to  depriTC 
the  Plaintiff  *of  his  costs,  and  obtain  t^iem  for  the  defendant,  under  22  6.  p^«_ 
2.  c.  47,  8.6.  L  ^^ 

Pellf  Serjt.,  showed  cause, 

The  clause  which  deprives  the  plaintiff  of  his  costs,  *in  a  case  like  r««gA 
the  present,  has  been  repealed  by  4  G.  4.  e.  123.  #•  16.;  and  though  ^ 
that  act  was  not  passed  till  after  the  commencement  of  the  present  action,  it  wu 
passed  before  this  application,  and  is,  therefore,  conclusive  against  it  .  At  all 
events,  even  with  respect  to  the  present  action,  the  22  G.  2.  c.  47.  is  repealed, 
at  least  as  to  the  clause  about  costs,  by  the  46  G,  3.  c.  87. ;  and  the  provisions 
of  that  act  do  not  apply  to  a  case  like  this,  where  the  plaintiff  seeks  to  recover, 
not  a  debt,  but  unliquidated  damages  for  a  breach  of  contract.  Even  if  the  22 
G.  2.  c.  47.  should  be  holden  to  be  still  in  force,  it  is  inoperative  except  where 
both  parties  live  within  the  jurisdiction  of  the  Court  of  Conscience. 

Vaughan  contended,  that  22  G.  2.  c.  47.  was  not  repealed,  but  extended,  by 
46  G.  3.  e,  87.,  and  that  it  was  only  required  by  the  sixth  section  of  22  G.  2. 
c.  47.,  that  the  defendant  should  live  within  the  jurisdiction  of  tlie  court,  while 
under  46  G.  3.  c.  87.  b,  6.,  persons  living  elsewhere  are  entitled  to  r^^Qi 
sue.  As  to  the  cause  of  action,  the  1/.  1  la.  6d.<,  was  a  distinct  debt  for  ^ 
money  had  and  received  to  the  plaintiff's  use.  The  4  G.  4.  c.  123.  was  passed 

t  By  22  0.  2.  e.  47.  t .  4.  which  esiablishes  a  court  of  reqoeita  for  the  borough  of  ScmthMrk 
and  its  vicinity,  it  ia  enacted,  **That  from  and  after  the  29th  day  of  September,  1749,  it  shall 
and  may  be  lawful  to  and  for  ever^  reaiant  and  inhabitant  of  the  said  town  and  borouah  oSSei$tk- 
mark,  and  for  all  the  reaianta  and  inhabitants  within  the  seTeral  parishes  of  St,  Savieur,  St. 
Manft  at  NewingUm,  St,  Mary  Magdalen,  Bermondsejf,  Christ  Church,  late  part  of  St.  Saw- 
iaur't,  St.  Mary  Lambeth,  BndSt,  Mary,  at  Botherhithe,  in  the  county  o( Surrey,  and  to  and  for 
all  and  every  peraon  and  persona  renting  or  keeping  any  ahop,  ahed,  stall,  or  stand,  or  aeeking 
a  livelihood  within  the  said  town  and  borough,  or  within  any  of  the  pariahea,  limits,  or  precincts 
aforesaid,  who  now  have  or  hereafter  ahall  have  any  debt  or  debta  owing  unto  him,  her,  or  them 
not  exceeding  the  aum  of  forty  ahillinga,  by  any  person  or  persons  whatsoever  inhabiting  or 
aeeking  a  livelihood  within  the  aaid  town  and  borough,  or  within  any  of  the  parisbea,  limita,  or 
precincts  aforessid,  to  cauae  auch  debtor  or  debtors  ao  inhabiting,  or  aeeking  a  livelihood  ss 
aforesaid,  to  be  warned  or  aummoned  by  the  chief  bailiff  of  auch  town  and  borough  for  the  time 
boiiig,  or  his  deputy  officer  or  officers,  (who  are  hereby  appointed,  authorized,  and  reqoiftd  to 
execute  all  warranu,  precepts,  and  proceaa  of  the  said  Court  of  requeaia,)  by  writing  left  at  the 
dwelling-house  or  place  of  abode,  anop,  shed,  stall,  atand,  or  any  other  place  of  dealing  of  such 
debtor  or  debtors,  or  by  any  other  reasonable  warning  or  notice,  to  appear  before  the  oommis* 
aioners  of  the  said  court,  to  be  held  at  or  in  the  place  wireaaid;  and  that  the  aaid  ooromissioners, 
or  any  three  or  more  of  them,  ahall,  after  auch  aummona  aa  alforeaaid,  have  full  power  and  au- 
thority,  by  virtue  of  this  act,  to  make  or  cauae  to  be  made  auch  acta,  order  or  orders,  decnes, 

i'udgments,  and  proceedings  between  auch  party  or  partiea,  plaintifis,  and  his,  her,  or  their 
ebtor  or  debtors,  defendants,  touohioa  auch  debta  not  exceeding  the  aum  of  forty  ahillinga  in 
queation  before  them,  as  they  shall  find  to  stand  with  equity  and  good  conacience ;  and  all  such 
acta,  decrees,  judgments,  and  proceedinga,  order  or  orders,  shall  oe  entered  and  registered  ins 
book  to  be  kept  for  that  purpose  by  the  clerk  or  clerks  of  the  said  court,  or  his  or  their  sufficient 
deputy  or  deputies,  and  ahall  be  observed,  performed,  and  kept  in  all  parte,  as  well  by  the 
plaintiff  aa  the  debtor  or  defendant." 

Sect.  5.  "And  for  the  more  due  and  regular  proceeding  in  the  aaid  court,  intended  to  be 
eatabliabed  by  thia  act,  it  ia  hereby  further  enacted,  that  it  ahall  and  may  be  hiwful  for  the  asid 
commiasioners,  or  any  three  or  more  of  them,  to  administer  an  oath  to  the  plaintiff  or  defend* 
ant,  and  to  auch  witneaa  or  witneaaea  aa  ahall  be  produced  by  each  party,  and  also  to  all  the 
officers  of  the  said  court,  for  or  concerning  any  buaineaa  relative  thereunto,  if  the  aaid  commis- 
sioners, or  any  three  or  more  of  them,  ahiul  ao  think  it  meet." 

Sect.  6.  "  And  be  it  further  enacted  b^  the  authority  aforeaaid,  that  if  in  any  action  of  debt 
or  action  on  the  case  upon  an  auumpett  for  recovery  of  any  debt,  to  be  sneid  or  proMonted 
againat  any  person  or  persons  aforesaid,  in  any  of  the  king^i  courta  at  Weetutiiuier,  or  else 
where  out  of  the  said  Court  of  Requeata,  it  ahall  appear  to  the  judge  or  judges  of  the  court 
where  auch  actions  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the  plaintiffin 
,  auch  action  doth  not  amount  to  the  aum  of  forty  ahillinga,  and  the  defendant  in  auch  action  ahall 
duly  prove,  by  aoffident  teatimonv  to  be  allowed  by  any  the  judge  or  judgea  of  the  aaid  ooort 
where  auch  action  ahall  depend,  tnat  at  the  time  of  oomroendng  auch  action  auch  defendsnt 
waa  inhabitant  and  reaiant  within  the  aaid  town  and  borough  of  S'oMt&niarA.  or  any  of  the  par* 
tahea,  limits,  or  precincts  aforesaid,  in  the  county  of  Surrey,  and  waa  liable  to  be  Wtfneo  or 
aummoned  before  the  aaid  Court  of  Re9neais  for  auch  debt,  lihen  and  in  auch  cmo  the  aaid  judge 
orjudgea  ahall  not  allow  the  aaid  plaintiff  any  ooota  of  auit,  bat  ahall  award  that  the  aaid  plain- 
tiff ahall  pay  ap  much  ordinary  coats  to  the  party  defendant,  aaauch  defendant  ahall  juatly  prove 
befoie  the  aaid  judge  or  judgea  it  hath  truly  coat  him  in  defence  of  the  aaid  auit." 
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too  recently  to  affect  any  proceeding^  in  the  present  action,  and  the  Court  of 
Sequests*  acts  were  always  constnied  liberally. 

Cktr.  adv.  vult. 

This  day  Park^  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion,  under  the  circumstances  I  am  about  to  state,  that  we 
ought  not  to  accede  to  the  application  which  has  been  made  on  the  part  of  the 
defendant,  under  the  stat.  22  G.  2.  c.  47.,  although  wc  are  of  opinion  that  that 
act  has  not  been  repealed  by  the  40  G,  3.  r.  87.,  the  title  of  which  is,  <*  An  act 
to  explain,  amend,  and  render  more  effectual  two  acts  passed  in  the  twenty- 
second  and  thirty-second  years  of  his  late  majesty,  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  and  borough  of  Southwark^  and  the 
several  parishes  and  places  in  the  said  act  mentioned.*'  Whence  it  appears, 
that  the  22d  G.  2.  c.  47.  is  only  so  far  affected  as  concerns  the  extending  of  the 
jurisdiction  of  the  Court  of  Requests.  But  the  point  on  which  we  decide,  and 
which  never  appears  to  have  been  taken  in  any  of  the  cases  on  the  SatUhwark 
act,  is,  that  under  the  provisions  of  that  act,  both  the  plaintiff  and  defendant 
must  be  resiant  within  the  jurisdiction  of  the  inferior  court.  The  words  of  the 
London  Court  of  Requests*  act,  14  G.  2.  c.  10.,  are  nearly  the  same  as  those 
employed  in  22  G.  2.  c.  47.  And  in  Webb  v.  Brown^  5  T,  B.  535,  (a  case 
under  the  London  act)  it  was  holden,  that  both  plaintiff  and  defendant  must  be 
resiant  withm  the  jurisdiction ;  and  under  the  fourth  and  fiflh  sections  of  the  22 

*ad2l  ^'  ^'  ^'  ^'^'  ^^  ^^  ^^^  equally  *clear,  that  both  parties  must  be  so  resiant. 
•^  It  is  contended,  that  the  46  G.  3.  c.  87.  has  made  some  difference  in 
this  respect,  because  («.  6,)  it  gives  the  privilege  of  suing  in  the  Southwark 
Court  of  Requests,  to  all  persons  residing  in  the  parishes  mentioned  in  the  pre* 
amble,  and  elsewhere:  but  we  think  otherwise.  The  act  having  mentioned  all 
the  parishes  enumerated  in  22  G.  2.  c.  47.,  and  in  the  preamble,  says,  **And 
whereas  it  would  greatly  tend  to  the  improvement  and  encouragement  of  trade 
in  the  said  town  and  borough  of  Southwark,  and  the  eastern  half  hundred  of 
BriQsion^  and  to  the  necessary  support  and  protection  of  useful  credit  within  the 
same,  if  the  powers  of  the  said  court,  under  the  said  two  recited  acts  of  parlia- 
ment, were  extended  to  the  reox>very  of  small  debts,  not  exceeding  5/.,"  and 
then  enacts  that  **  it  shall  and  may  be  lawful  for  any  person  or  persons/*  to 
sue,  **  whether  residing  within  the  said  town  and  borough  of  SotUhwark,  and 
the  said  eastern  half  of  the  hundred  o^ Brixton,  or  elsewhere;*'  that  is,  else* 
where  within  the  parishes  before  enumerated.  We  think  this  the  true  construc- 
tion of  the  acts,  and  that  in  adopting  it,  we  do  not  violate  any  principle,  or 
impugn  any  decided  ease. 

Rule  discharged. 


•393]  •HUDSON  et  al.  v.  MARJORIBANKS. 

WInts  the  plaintiff,  in  tn  action  on  a  marine  poUqr  of  insurance,  havinff  recovered  for  an 
avenfe  lose,  obtained  a  new  trial,  the  ooata  of  the  nret  trial  being  directed  to  abide  the  event, 
and  at  the  aecond  trial  recovered  as[ain  for  no  more  than  an  average  loss :  Held,  that  he  was 
entitled  to  the  ooata  of  one  of  the  tnala  only,  and  the  defendant  to  the  costs  of  neither. 

This  was  an  action  on  a  policy  of  insurance  against  perils  of  the  sea;  and 
the  only  question  between  the  parties  was,  whether  the  plaintiffs  were  entitled 
to  claim  from  the  defendant  a  total  loss,  with  benefit  of  salvage,  or  an  average 
loss  only.  At  the  London  sittings  after  Hilary  termy  1822,  the  jury  founa  a 
▼erdid  for  an  average  loss  only. 

The  plaintiffs  applied  for  a  new  trial,  which  was  granted,  and  the  costs  of  the 
fiitt  trial  were  ordered  to  abide  the  event.    At  the  second  trial,  which  took 
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place  at  the  sittings  after  Michaelmas  tenn,  1822,  the  jury  found  a  verdict 
for  an  average  loss  only.  The  plaintiffs  taxed  their  costs  in  the  present  term, 
when  the  prothonotary  allowed  them  their  costs  on  one  trial,  but  refused  to 
allow  the  defendant  any  costs  on  the  other  trial,  unless  the  court  should  give  an 
order  to  that  effect.  Previously  to  the  two  trials  in  which  the  defendauit  was 
concerned,  the  same  question  upon  the  same  loss  had  been  tried  in  an  action 
against  another  insurer,  in  which  the  plaintiffs  recovered  for  a  total  loss.  Hud- 
ion  V.  Harrison^  3  B,  ^  B,  07,  but  some  additional  facts  had  been  proved  on 
the  part  of  the  defendant,  in  the  actions  to  which  he  was  a  party. 

Toddy,  Sexjt.,  having  obtained  a  rule,  calling  on  the  plaintiffs  to  show  cause 
why  the  prothonotary  should  not  tax  the  defendant  his  costs  for  the  first  trial  in 
Hudson  V.  MarjoribankSf 

Vaughanf  Sent,  who  showed  cause,  objected,  that  no  money  had  been  paid 
into  court,  and  that  the  prothonotary's  *^a]Iocatur  was,  as  the  rule  for 


the  new  trial  required  it  should  be,  according  to  the  event 
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Toddy.  As  the  plaintiff  sought  by  the  second  trial  to  recover  more  than  he 
had  recovered  in  the  first  and  as  he  failed  in  his  object,  the  event  was  against 
him.  To  put  any  other  construction  on  the  word  event  in  the  rule  for  a  new 
trial,  would  be  a  mockery  of  the  defendant,  inasmuch  as  the  question  was  not 
whether  there  had  been  any  loss ;  for  that  was  never  disputed ;  but  how  much 
the  plaintiffs  were  entitled  to  recover;  so  that  the  plaintiffs  were,  on  both  trials, 
secure  of  a  verdict  for  some  damages.  But  if  the  defendant  be  holden  to  have 
succeeded  on  one  of  the  trials,  he  is  entided  to  the  costs  of  that  one.  Chapman 
V.  Partridge,  2  N.  R,  882.  The  rule  of  both  courts  is,  that  where  the  same 
party  succeeds  on  both  trials,  he  is  entided  to  the  costs  of  both.  Trdawny  v. 
TTiomaSf  I  H.  Bl.  641,  Jiusten  v.  Gibbs,  8  T.  R.  619.  If  the  defendant  could 
have  paid  money  into  court  he  would  therefore  have  been  entided  to  the  costs 
of  both  trials ;  but  money  could  not  be  paid  into  court  for  the  average  was  not 
adjusted ;  and  the  reasonable  course  under  the  present  circumstances  seems  to 
be,  that  eadi  party  should  have  the  costs  of  one  trial. 

The  court,  however,  said,  they  thought  that  justice  had  been  done,  and  the 
rule  was 

Dischaiged. 


SMD  or  MICHAEIJIAH  TlUf • 


CASES 

ARGUED  AND  DETERMINED 
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COURT  OF  COMMON  PLEAS. 

AND 

OTHER   COURTS, 

Df 

HILARY  TERM, 

IN  THB 

Fourth  and  Fifth  Years  of  the  reign  of  George  IV.  1824. 


MEMORANDA. 

On  the  first  day  of  tliis  term  Sir  Robert  Gifford^  Knt,  took  his  seat  as  chief 
justice  of  this  court  in  the  room  of  Sir  R.  C.  Dallas,  Knt,  who  resigned  that 
situation  in  the  preceding  vacation ;  and  on  the  3d  of  F^ruary,  in  this  term. 
Sir  Robert  Gifford  was  gazetted  a  peer  by  the  style  and  title  of  Baron  Gifford 
of  Si.  Leonardos  in  the  county  of  Devon. 

Richardson,  J.,  wasy  by  ill  health,  prevented  from  attending  in  court  during 
the  whole  of  this  term. 


•308]  •DILLAMORE  v.  CAPON. 

Tbe  coart  will  not  rescind  a  rule  on  the  ground  that  at  the  time  of  diaensaion,  the  pertiea  omitted 
to  preaent  to  the  notice  of  tbe  court  a  statute  which  might  have  affected  its  deciaion. 

Vaughan,  Seijt.,  moved  for  a  rule  nisi  to  rescind  the  rule  of  this  court 
made  in  the  above  cause  on  the  last  day  of  last  term.  The  motion  was  made 
on  the  ground  that  the  reason  given  for  the  decision  in  the  case  {ante,  391,) 
was  opposed  to  the  express  provision  of  a  clause  in  the  statute  of  32  G.  3  c.  6, 
which  had  not  been  distinctly  presented  to  the  notice  of  the  court.  The  clause 
is  as  follows:  << Whereas  doubts  have  arisen  whether  any  person  or  persons 
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inhabiling  within  the  said  limits,  and  indebted  to  persons  who  do  not  live  witluii 
the  same,  are  subject  to  the  jurisdiction  of  the  said  court,  be  it  enacted  that  firom 
and  afler  the  5th  ^prUf  1759,  all  persons  whatsoever  inhabiting  witliin  the 
limits  of  the  jurisdiction  of  the  said  court  of  requests,  shall  be,  and  are  hereby 
declared  to  be  subject  to  the  process  and  jurisdiction  of  the  said  court  for  any 
debt  or  debts  by  them,  or  any  of  them,  then  or  at  any  time  or  times  thereafl^ 
owing  to  any  person  or  persons,  bodies  politic  or  corporate,  not  exceeding  the 
sum  of  40^.,  although  the  plaintiff'  or  plaintiffs  suing  out  such  process  Bhalt 
not  inhabit  or  reside  within  the  said  borough  of  Southwark^  or  any  of  the 
parishes  mentioned  in  the  said  recited  act,  or  the  liberties  or  precincts  thereof^ 
any  thing  in  the  said  former  act  contained  to  the  contrary  notwithstanding;** 
and  Vaughan^  contended,  it  was  usual  to  reconsider  a  decision  which  had  been 
erroneously  pronounced  in  consequence  of  an  omission  to  present  to  the  court, 
all  the  materials  essential  to  the  formation  of  an  accurate  judgment. 

*But  the  court  declined  taking  into  consideration  the  enect  of  the  r«oAQ 
clause  now  cited,  and  refused  to  rescind  the  rule  upon  the  ground  that  ^ 
the  parties  ought,  on  the  former  discussion,  to  have  presented  to  the  ooart 
every  thing  that  they  deemed  essential  to  the  support  of  their  case.  That  how- 
ever it  might  be  open  to  other  parties  to  question  the  correctness  of  any  given 
decision,'  it  would  occasion  unbounded  inconvenience  if  the  parties,  who  were 
themselves  the  objects  of  the  decision,  should,  after  their  case  had  been  delibe- 
rately discussed,  attempt  to  open  it  again  upon  the  ground  of  any  oversight 
occasioned  by  their  own  neglect. 

Rule  refused. 

Upon  a  subsequent  day,  Park<,  J.,  said  he  had  again  examined  all  the  statutes 
affecting  the  case,  and  particularly  the  clause  above  referred  to,  and  that  it  would 
not  in  any  way  have  affected  the  judgment  of  the  court  had  it  been  pressed  on 
their  notice  at  the  first  discussion. 


^ 


COBBOLD  V.  CASTON. 


Held,  that  tn  agreement  to  procure  coals  at  B.  and  convey  them  to  J.  need  not  be  in  wxitiiif 

under  the  statute  of  fracKhr. 

AssiTMFBrr  on  the  breach  of  a^ements  by  the  master  of  a  ship  to  convey 
corn  within  a  given  time  from  &8wich  to  Aull^  and  having  delivered  it  at 
Hidlt  to  fetch  from  the  port  of  Blyth,  and  deliver  to  the  plaintiff  at  Ipswich 
a  cargo  of  Cotvpermain  coals  at  299.  per  chaldron,  to  be  paid  on  delivery 
thereof. 

The  six  first  counts  of  the  declaration  were  confined  to  ihb  agreement 
respecting  the  com ;  the  seventh,  eighth,  and  ninth,  to  the  agreement  respecting 
the  coals. 

*At  the  trial  before  Burroughs  J.,  London  sittings  after  Michaelmas  r^^/wv 
term  last,  it  appeared  that  the  agreements  were  oral,  and  the  defendant  ^ 
discharged  himself  of  that  which  related  to  the  corn,  by  showing  that  stress  of 
weather  had  prevented  the  performance  of  it ;  but  on  that  which  related  to  the 
coals,  the  plaintiff  obtained  a  verdict. 

Pell,  Serjt.,  now  moved  for  a  rule  nisi  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  on  the  ground  that  the  statute  of  frauds  required  that  an  agreement  of 
this  kind  should  be  in  writing.  He  cited  Garbutt  v.  Watson,  5  J9.  ^  wf.  613, 
to  show  that  this  case  did  not  fall  within  the  principle  of  those  which  had  been 
holden  not  to  be  affected  by  the  statute  of  frauds,  because  the  goods  which 
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were  the  subject  of  agreement,  were  not  capable  of  immediate  delivery  In 
Crorbuit  T.  Wataon  there  was  an  oral  contract  for  a  quantity  of  flour,  which 
was  not  ground  at  the  time  of  the  contract;  but  Bayley^  J.,  said  it  was  imma- 
terial whether  the  flour  was  groimd  at  the  time  or  not:  so,  it  was  immaterial 
here  whether  the  coals  were  at  the  time  of  the  contract  ready  at  the  pit's  mouth 
or  not  If  the  court  should  hold  otherwise,  a  ready  contrivance  would  be  found 
for  a  complete  evasion  of  the  statute.  A  dealer,  for  instance,  might  orally  con- 
tract to  sell  at  Dtptford  and  convey  to  London^  and  then  urge  that  the  stipu- 
lation for  conveyance  to  London  rendered  it  unnecessary  to  attest  by  writing 
the  contract  to  sell. 

GiFFORO,  G.  J.  I  think  this  case  does  not  fall  within  the  provisions  of  the 
statute  of  frauds.  [This  was  not  a  contract  by  the  defendant  to  sell  coals  to  the 
plaintiff,  but  to  provide  them  for  him  at  Blyth^  and  afterwards  bring  them  to 
*4011  ^P^^^^*  Suppose  he  had  *found  it  impossible  to  procure  the  coals  at 
-J  Blyth,  no  action  would  have  lain  against  him  for  breach  of  contract  to 
defiver  coals;  ^aiH  this  distinguishes  the  present  from  all  the  cases  in  which 
there  has  been  a  sale  by  the  defendant.  This  was  not  a  contract  to  sell,  but  to 
provide  coals,  and  afterwards  to  carry  them  to  Ipswich.  1  entertain  no  doubt 
on  the  point,  and  the  verdict  must  stand. 

Pabk,  J.  This  falls  within  the  distinction  which  has  been  taken  in  all  the 
cases,  and  is  not  a  contract  for  sale,  so  that  tlie  supposition  which  has  been 
made  of  a  sale  at  Dtptford^  accompanied  with  an  agreement  for  conveyance  to 
LondoUy  does  not  apply.  The  coals  were  not  sold  by  the  defendant,  but  were 
to  be  procured  by  him. 

BuBBOuoH,  J.  There  was  no  part  of  the  bargain  respecting  the  coals  binding 
on  the  defendant,  but  the  agreement  to  bring  them  to  Ipswich. 

Rule  refused. 


SELLS  V.  HOARE  et  al. 

In  an  action  for  an  exoeasive  distreM  for  rant,  the  plaintiff  need  not  tUege  or  prove  the  precise 

aroottot  of  rent  due. 
It  is  no  bar  to  auch  an  action,  that  between  diatreaa  and  aale  of  the  gooda  distrained,  the 

partiea  come  to  an  arrangement  respecting  the  aale. 

This  was  an  action  for  an  excessive  distress  for  rent.  In  the  principal  counts 
of  the  declaration,  the  plaintiff  averred  that  a  small  sum,  to  wit,  ll.  3«.,  and 
no  more  being  due,  the  defendants  had  distrained  for  95/.  At  the  trial  before 
JBurroufhj  J.,  Middlesex  sittings  after  last  term,  the  defendants  having  suc- 
ceeded m  showing  that  at  all  events  82/.  10«.  was  due,  :iiid  also,  that  in 
«4021  *con0C<lucQ<^^  o^  9^  arrangement  between  tlie  parties,  no  sale  of  the 
J  goods  distrained  took  place,  the  jury  gave  a  verdict  for  the  plaintiff, 
damages  only  !«./  and  the  learned  judge  certified  to  deprive  him  of  costs. 

Faughan^  Serjt.,  on  the  part  of  tiie  defendants,  now  moved  for  a  rule  nisi  to 
set  asiffe  this  verdict,  and  enter  a  nonsuit,  on  the  ground  first,  that  the  gist  of 
the  action  being  the  excess  of  the  distress,  that  excess  could  not  be  shown  till 
the  plaintiff  first  established  what  sum  was  actually  due,  and  that  therefore,  it 
was  material  for  him  to  have  shown  that  1/.  3s,  was  the  sum  due  althoiurh 
that  sum  had  been  mentioned  under  a  scilicet.  Secondly,  that  the  action  for 
an  excessive  distress  would  not  lie,  unless  there  had  been  a  sale  of  the  soods 
distrained;  and  that  the  sale  having  in  the  present  instance  been  abandoned 
in  consequence  of  an  understanding  between  the  parties,  the  plaintiff  ought  to 
have  been  nonsuited. 

A  new  trial  was  also  prayed  upon  a  question  of  fact,  in  case  the  rule  should 
be  refused  as  to  the  entering  a  nonsuit 
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But,  as  to  the  first  pointi  the  court  was  clearly  of  opinion,  tbough  the  present 
action  was  vexatious  and  ought  not  to  be  encouraged,  that  it  was  not  incumbent 
on  the  plaintiff  to  prove  as  the  sum  really  due  for  rent  the  precise  amount  stated 
in  the  declaration,  the  substantial  allegation  beingt  that  more  was  distrained  for 
than  was  actually  due ;  and  as  to  the  second,  that  the  arrangement  between  the 
parties  respecting  the  sale  of  the  goods  distrained,  did  not  divest  the  plaintiff  of 
his  right  of  action. 

Rule  reused. 


•EDWARDS  V.  BELL  et  al.  [nOS 


The  declantioii  charged  the  defendant  with  pabliehing  the  following  libel  againet  i1 
a  dieeenting  mianter.  **  A  eeiioae  mieanderatending  baa  leoently  taken  place  amoivit  the 
independent  diaaentera  of  Great  Mmrlpm  and  their  paator,  in  conaeqnenee  of  eome  peraonal 
invectivea  publicly  thrown  from  the  pulpit  by  the  latter,  againat  a  young  lady  of  diatinffniahed 
merit  and  apotleaa  reputation.  We  underatand,  howeTOr,  that  the  matter  is  to  be  taken  up 
aeriottsly.    BuekB  CAronaele." 

The  defeiidant  pleaded  that  the  plaintiff,  whilat  officiating  aa  minister,  published  from  a  part  of 
a  chapel  assigned  to  him  as  minister  for  the  delivery  of  a  aermon,  to  and  in  the  presence  of 
his  congregation,  of  and  concerning  one  Jtf.  JP.,  a  teacher  of  a  certain  Sundmy  school,  the 
scandalous  words  following :  "  I  have  something  to  say,  which  I  ksTe  thought  of  saying  for 
aome  time,  namely,  the  improper  conduct  of  one  of  the  female  teachers,  her  name  is  misa 
Fair  ;  her  conduct  ia  a  baa  example  and  diagrace  to  the  school ;  and  if  any  of  the  children 
dare  auk  her  to  go  home,  abe  shall  be  turned  out  of  the  school,  and  never  enter  it  again. 
Mias  Fair  does  more  harm  than  aood  ;**  and  thereby  gave  great  offence  to  divera  of  the  dis- 
senters, to  wit,  one  — —  end  one  — — ,  end  occasioned  a  serious  misunderstsiidiRg 
amonirst  the  dissenters.  Verdict  for  defendant ;  Held,  npon  motion  to  enter  a  verdict  for 
plaintiff  mm  obttante  veredicto,  that  the  plea  was  a  sufficient  anawer  to  the  libel  charged. 

Case  for  a  libel.  The  declaration,  after  an  introductory  statement,  that  the 
plaintiff  was  a  pastor  or  minister  of  certain  dissenters  at  Great  Marlow^  chaiged 
the  defendant  with  having  falsely,  wickedly,  and  maliciously  published  of  and 
concerning  the  plaintiff  as  such  pastor,  a  libel  to  the  tenor  and  effect  following: 

**A  serious  misunderstanding  has  recently  taken  place  amongst  the  inde- 
pendent dissenters  of  Ortat  AhHow  and  their  pastor,  in  consequence  of  some 
personal  invectives  publicly  thrown  from  the  pulpit  by  the  latter,  against  a 
young  lady  of  distinguished  merit  and  spotless  reputation.  We  understand, 
however,  that  the  matter  is  to  be  taken  up  seriously.     Budt9  Chronicle" 

The  defendants,  who  were  proprietors  of  the  THmee  newspaper,  pleaded. 
First,  the  general  issue.  Second,  that  before  and  at  the  time  of  the  speaking 
and  publishing  the  several  scandalous  words  by  the  said  ^plaintiff,  as  r^Atu 
hereinafter  mentioned,  one  Margaret  Fmr  did  assist  in  the  management  ^ 
and  conduct  of  a  certain  Sunoay  school,  and  was  a  person  of  distinguished 
merit  and  spotless  reputation,  and  that  the  plaintiff,  well  knowing  the  premises, 
before  the  several  times  of  printing  and  publishing  the  several  supposed  libels 
by  the  defendants,  as  in  the  declaration  mentioned,  to  wit,  on  the  6th  of  ^fml<, 
1823,  at  Great  Marlaw  aforesaid,  just  before  his  preaching  and  delivering  a 
certain  discourse  or  sermon,  then  and  there  by  him,  as  such  pastor  or  minister 
addressed  and  preached  to  a  certain  congregation  of  the  said  dissenters  assem- 
bled, for  the  purpose  of  (amongst  otlier  things)  hearing  the  said  discourse  or  ser- 
mon, in  a  certain  chapel,  and  whilst  he,  the  plaintiff,  was  officiating  in  the  said 
chapel  as  pastor  or  minister,  spoke  and  published  from  a  certain  part  or  station 
of  the  said  chapel,  assigned  to  him  as  pastor  or  minister  for  the  preaphing  and 
delivery  of  the  discourse  or  sermon,  and  to  and  in  the  presence  of  the  congre- 
gation, of  and  concerning  Margaret  Fair  these  scandalous  words  following : 
**I  have  something  to  say  which  I  have  thought  of  saying  for  some  time, 
namely,  the  improper  conduct  of  one  of  the  female  teachers,  her  name  is  Miss 
I^rj  her  conduct  is  a  bad  example  and  disgrace  to  the  school,  and  if  any 
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of  the  children  dare  ask  her  to  go  home,  she  shall  be  torned  out  of  the  school  and 
never  enter  it  again;  Mbs  Fair  does  more  harm  than  good;"  and  thereby  then 
and  there  gave  great  offence  to  divers  of  the  said  dissenters,  to  wit,  one  Joneph 
Wright  the  elder,  one  Jo$eph  Wright  the  younger,  one  Samuet  Washboum, 
one  William  Wright,  one  Sarah  Puddifant,  and  one  ^nh  Jaquea,  and  occa- 
sioned a  serious  misunderstanding  amongst  the  said  dissenters  in  the  declaration 
mentioned;  wherefore  the  defendants  did  afterwards,  to  wit,  at  the  several  times 
when,  ^.,  in  the  declaration  mentioned,  print  and  publish  the  supposed  libels 
*405l  ^^  ^^^  declaration  mentioned,  as  they  lawfully  might,  for  the  *cau9e 
-^  aforesaid,  which  are  the  same  printing  and  publishing  the  supposed  libels 
in  the  declaration  mentioned,  and  this  they  are  ready  to  verify,  &c.  There 
were  other  pleas  to  the  same  effect,  upon  which  isue  was  joined. 

At  the  tnal  before  Burroughs  J.,  London  adjourned  sittings  afler  THnity 
term  last,  a  verdict  having  been  found  for  the  plaintiff  on  the  general  issue,  with 
408,  damages,  and  for  the  defendants  on  the  special  pleas, 

Pell,  Seijt.,  in  the  last  term  obtained  a  rule  nisi,  to  enter  up  a  verdict  for  the 
plaintiff,  notwithstanding  the  verdict  found  for  the  defendants  on  their  specisd 
pleas,  on  the  ground  tliat  the  pleas  were  no  answer  to  the  chaige  in  the  decla- 
ration. 

Vdughan  and  7(S(f(fy,  Serjts.,  now  showed  cause.  The  plea  supports  in 
substance  all  that  is  stated  in  the  alleged  libel,  and  the  plaintiff  cannot  recover 
unless  he  shows  that  the  defendants'  publication  contained  a  wilful  and  mali- 
cious misrepresentation  of  the  expressions  used  by  the  plaintiff.  In  Lewis  v. 
Clement,  3  B,  ^  A,  702,  the  defendant,  in  addition  to  stating  the  plaintiff's 
proceedings,  characterized  them  with  a  heading  of  his  own,  ^  Shameful  Conduct 
of  an  Attorney;"  but  here  the  libel  simply  charges  the  plaintiff  with  the  fact  of 
having  employed  personal  invective,  and  the  plea  supports  the  chaige  by  setting 
out  the  language  used.  This  was  the  only  course  the  defendantis  could  take, 
for  it  would  not  have  been  permitted  them,  in  general  terms,'  to  affirm  the  libel. 
PAmon  V.  Stuart,  1  71  R.  748,  Holmes  v.  Catesby,  1  Taunt.  543.  It  is 
sufficient  if  the  words  set  out  in  the  plea  support  the  substance  of  tlie  charge 
contained  in  the  libel,  Woolnoth  v.  Meadows,  5  East,  463,  and  those  words 
clearly  constitute  personal  invective. 

*4061  *^^  ^^^  Peake,  Serjts.,  in  support  of  the  mle  argued,  that  the 
^  words  set  forth  in  the  plea  made  out  a  charge,  differing  in  the  following 
respects  from  that  conveyed  in  the  libel:  First,  it  must  be  mferred  from  the 
libel,  that,  in  consequence  of  what  had  occurred,  a  misunderstanding  arose 
between  the  dissenting  minister  and  his  congregation ;  whereas,  by  the  plea  it 
is  alleged,  that  the  misunderstanding  existed  only  amongst  the  congregation,  in 
consequence  of  what  had  occurred,  and  not  between  them  and  Uieir  pastor. 
Secondly,  it  must  be  inferred  from  the  libel  that  the  invective  in  question  was 
delivered  from  the  pulpit  in  the  course  of  a  sermon,  whereas,  according  to  the 
plea,  it  was  delivered  previously  to  the  sermon.  Thirdly,  the  plea  contains  no 
notice  or  justification  of  the  imputation  conveyed  by  the  last  words  of  the  libel, 
that  the  matter  was  to  be  taken  up  seriously.  Those  words  are  a  gratuitous 
comment  upon  the  occurrence  by  the  editor,  and  fall  within  the  objection  raised 
in  Lttois  v.  Clement,  The  case  of  Woolnoth  v.  Meadows  turned  on  the  accu- 
racy of  the  words  of  the  libel,  and  not  on  the  precision  requisite  in  a  justifica- 
tion. Fourthly,  the  language  employed  by  the  plaintiff  was  not  invective,  but 
merely  an  objection  to  the  course  pursued  by  Miss  Fair, 

GiFFORD,  C.  J.  This  was  a  motion. to  enter  up  a  verdict  for  the  plaintiff  in 
an  action  for  a  libel,  notwithstanding  a  verdict  found  for  the  defendants,  upon 
pleas  justifying  the  libel.  The  plaintiff  states  himself  to  be  the  pastor  or  min- 
ister of  certain  dissenters,  and,  afler  the  usual  introductory  matter,  that  he  was 
of  good  character,  and  had  never  been  guilty  of  the  misconduct  imputed  to  him, 
alleges,  that  the  defendants,  who  are  the  proprietors  of  the  Times  newspaper, 
published  a  libel  against  him  in  these  words:  ^  A  serious  misunderstanding  has 
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recently  taken  place  amon^t  the  independent  dissenters  of  Great  Marlow  and 
their  pastor,  in  consequence  *of  some  personal  invectives  publicly  rttjQf 
thrown  from  the  pulpit  by  the  latter  against  a  young  lady  of  distin-  ^ 
guished  merit  and  spotless  reputation.  We  understand,  however,  that  the 
matter  is  to  be  taken  up  seriously,  Bucks  Chronichy  Undoubtedly  the  gist 
and  sting  of  tlie  chaige  contained  in  these  words,  is,  that  the  plaintiff,  by  poui^ 
ing  forth  scandal  and  invective  from  the  place  usually  devoted  to  moral  and 
religious  insUruction,  had  occasioned  a  misunderstanding  between  himself  and 
his  congregation,  and  that  the  matter  was  to  be  taken  up  seriously.  This  is, 
indeed,  a  grave  charge,  but  the  defendants  justify  it  as  follows:  *^That  the 
plaintiff,  just  before  the  preaching  and  delivering  a  certain  discourse  or  sermon 
by  him  as  pastor  or  minister,  addressed  to  a  certain  congregation  of  dissenters, 
assembled  for  the  purpose  of  (amongst  other  things)  hearing  the  said  discourse 
or  sermon  in  a  certain  chapel,  and  whilst  he  the  plaintiff  was  officiating  in  the 
said  chapel  as  pastor  or  minister,  spoke  and  published,  from  a  certain  part  or 
station  of  the  said  chapel  assigned  to  him  as  pastor  or  minister  for  tJie  preach- 
ing and  delivery  of  the  discourse  or  sermon,  and  to  and  in  the  presence  of  the 
congregation,  of  and  concerning  Margaret  Fair;  these  scandalous  words  fol- 
lowing: **I  have  something  to  say  which  I  have  thought  of  saying  for  some 
time,  namely,  the  improper  conduct  of  one  of  the  female  teachers,  her  name  is 
Miss  Fair^  her  conduct  is  a  bad  example  and  disgrace  to  the  school ;  and  if 
any  of  the  children  dare  ask  her  to  go  home  she  shall  be  turned  out  of  the 
school,  and  never  enter  it  again.  Miss  Fair  does  more  harm  than  food ;"  And 
then  they  allege,  that  the  plaintiff  thereby  gave  great  offence  to  mvers  of  the 
dissenters,  to  wit,  ^.,  and  occasioned  a  serious  misunderstanding  amongst  die 
said  dissenters.  Now  the  first  objection  to  the  strict  relevancy  of  this  justifi- 
cation is,  that  the  charge  in  the  libel  implies  an  invective  uttered  by  the  plain- 
tiff in  the  ^course  of  a  sermon.  I  do  not  understand  the  libel  to  convey  r^^n^ 
any  such  meaning;  not  that  it  would  make  any  great  difference  if  the  ^ 
fact  were  so ;  but  the  cLaige  is,  that  the  plaintiff  delivered  personal  invectives 
from  the  pulpit,  and  this  is  also  the  statement  contained  in  the  plea.  Has  the 
plaintiff  then  uttered  personal  invective  ?  If  I  understand  what  is  meant  by  per- 
sonal invective,  he  could  scarcely  have  employed  stronger  language  for  that 
purpose,  '*  Her  conduct  is  a  bad  example  and  disgrace  to  the  school."  And 
not  content  with  that,  he  goes  on  to  say,  **  Miss  Fair  does  more  harm  than 
good.**  These  expressions  clearly  constitute  personal  invective.  It  is  true, 
tliat  the  libel  ascribed  to  the  defendants  in  the  declaration  goes  on  to  say,  ^  It  is 
understood  the  matter  is  to  be  taken  up  seriously;"  but  the  gist  of  the  libel  is, 
the  charging  the  plaintiff  with  having  delivered  invectives  from  the  pulpit.  It 
has  abo  been  urged  that  the  allegation  that,  **  tlie  matter  was  about  to  be  taken 
up  seriously,'*  implies  that  charges  were  about  to  be  preferred  against  the  plain- 
tiff by  his  congregation,  and  that  the  justification  contains  no  answer  to  this 
part  of  the  libeL  I  do  not  see  that  the  allegation  necessarily  conveys  any  such 
meaning;  it  is  only  alleged  as  that  which  naturally  followed  upon  the  plaintiff's 
Conduct  on  the  occasion  in  question ;  and  the  charge  on  the  subject  of  his  con- 
duct is  substantially  met  and  answered  in  the  justification.  It  has  furtlier  been 
objected,  that  the  libel  alleges  a  misunderstanding  to  have  arisen  between  the 
pastor  and  his  congregation,  while  the  justification  alleges  the  misunderstanding 
to  have  existed  only  amongst  the  congregation :  but  even  in  that  respect  tlie 
plea  substantially  supports  the  statement  contained  in  tlie  libel,  and  the  rule 
which  has  been  obtained  for  the  plaintiff,  must,  therefore,  be  discharged. 

Park,  J.  The  charge  complained  of'in  this  declaration,  is,  that  uie  plaintiff 
had  been  guilty  of  pronouncing  *a  personal  invective  from  the  pulpit;  r^Mg^ 
and  it  would  have  been  no  answer  if  the  defendants  had  merely  reaf*  l.  ^^ 
firmed  this  in  the  plea;  they  are  therefore,  obliged  to  particularise,  and  they  say, 
that  the  plaintiff,  whilst  officiating  as  minister,  pubHshed  from  a  part  of  a  chapel 
assigned  to  him  as  minister  for  the  delivery  of  a  sermon,  to  and  in  the  presence 
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of  his  congrentioii,  of  and  concerning  one  M.  Fmr^  a  teacher  of  a  certain  Am- 
doy  school,  the  scandalous  words  set  forth  in  the  sequel.  It  was  not  necessary 
for  them  to  say  that  this  took  place  in  the  course  of  a  sermon;  no  such  allega* 
tion  was  contained  in  the  libel  complained  of;  but  the  expressions  they  have 
particularized  are  clearly  personal  invective  of  a  very  serious  cast.  As  to  the 
allegation  touching  the  misunderstanding  between  the  congregation  and  their 
pastor«  the  gist  of  it  has  been  completely  met  in  the  language  of  the  plea,  and 
the  statement  that  the  matter  was  to  be  taken  up  seriously,  though  part  of  the 
publication  complained  of,  can  scarcely  be  termed  libellous. 

Bdrrough,  J.  No  person  can  use  the  pulpit  for  the  purpose  of  invective 
against  individuals,  and  the  defendants  were  entided  to  justify  in  this  action,  by 
showing  that  what  they  had  alleged  against  the  plaintiff  in  that  respect  was 
borne  out  in  fact.  In  such  a  case  it  is  sufficient  if  the  substance  of  the  libellous 
statement  be  justified ;  it  is  unnecessary  to  repeat  every  word  which  might 
have  been  the  subject  of  the  original  comment.  As  much  must  be  juistified  as 
meets  the  sting  of  the  charge,  and  if  any  thing  be  contained  in  a  charge  which 
does  not  add  to  the  sting  of  it,  that  need  not  1^  justified.  In  the  present  case 
the  defendants  have  in  effect  justified  all  they  asserted  in  the  libel  complained 
oft  and  the  rule  must  therefore,  be 

Dischaiged. 
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Where  defendant  wes  terved  with  en  order  of  ooort  to  reinetaite  forthwith  premieee  beloncing 
to  the  plaiotifi*:  Held,  that  an  attachment  could  not  isaiie  againat  him  for  diaobedience  of  the 
order,  unleaa  the  aervice  of  it  waa  accompanied  with  an  oral  demand  of  performance. 

The  defendant,  under  an  agreement  entered  into  at  the  trial  of  the  cause,  had 
been  served  with  an  order  of  court  to  reinstate  forthwith  premises  of  the  plain- 
tiff which  the  defendant  had  injured,  by  pulling  down  an  old  partition  and 
encroaching  on  them  by  a  new  one.  On  serving  the  order  of  court,  the  plain- 
tiff's agent  omitted  to  demand  orally  of  the  defendant  a  compliance  with  the 
terms  of  the  order. 

A  rule  ntst  for  an  attachment  having  been  obtained  in  consequence  of  the 
defendant's  non-compliance. 

Vaughan  and  Toddy  Seijts.,  insisted  that  the  defendant  could  not  be  in 
contempt  unless  an  oral  demand  of  compliance  had  been  made;  and  they  cited 
Brandon  v.  Brandon.  \  B.  Sf  P^  304. 

PeU  and  Ptakt  Seijts.,  in  support  of  the  rule  mn,  admitted,  that  by  the  gen- 
eral rule  a  demand  was  necessary  before  a  party  could  be  in  contempt  for  dis- 
obedience to  an  order  of  court;  but  they  contended,  that  a  case  like  the  present 
must  form  an  exception  to  the  general  rule,  which  applied  chiefly  where  the 
wilM  disobedience  to  the  order  of  the  court  could  not  be  complete  without  the 
intervention  of  two  parties ;  as  in  tlie  instance  of  an  order  to  pay  money  at  a 
given  time  or  place,  where  there  must  be  a  receiver  as  well  as  a  payer.  So 
that,  unless  the  receiver  were  present  to  demand  compliance  with  the  terms  of 
*4li*l  ^^  *order,  no  contempt  could  be  committed;  but  in  the  present  instance, 
^  the  order  was  to  be  executed  fort  hioith^  and  the  house  was  always  ready 
to  receive  the  reinstatement  required,  so  that  the  service  of  the  order  was  in 
itself  as  complete  a  demand  as  the  nature  of  the  case  admitted. 

GiFFORO,  C.  J.  All  the  authorities  show  that  before  an  attachment  can  be 
enforced,  the  party  proceeded  against  must  be  proved  to  have  committed  a 
wilful  disobedience  of  the  order  of  court :  as  in  the  case  where  a  party  engaged 
to  pay  money  at  a  coffee-house  between  the  hours  of  ten  and  twelve,  he  waa 
bound  to  be  there  within  the  appointed  time,  and  if  he  £uled  he  could  have  no 
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defence  against  an  action;  but  the  law  being  otherwise  with  respect  to  an 
attachment,  Eyre^  G.  J.,  with  great  reluctance  refused  to  compel  performance 
by  that  means,  considering  the  practice  imperative  which  requires  personal  ser- 
vice of  the  rule,  and  a  personal  demand  and  refusal  before  the  party  can  be 
deemed  in  contempt.  It  has  been  forcibly  argued  in  the  present  <»8e,  that  the 
analogy  between  an  order  for  payment  of  money  and  an  order  for  the  repair  of 
an  edifice,  is  not  complete,  and  that  the  reasons  which  make  a  demand  essential 
in  the  one  case  do  not  exist  in  the  other ;  but  the  difficulty  I  feel  is,  tlwt  in 
order  to  justify  an  attachment  some  wilful  disobedience  of  the  order  of  court 
mu«t  be  shown.  I  think,  therefore,  that  the  party  moving  for  an  attachment 
should  have  requested  the  defendant  to  set  about  the  work,  and  he  might  then 
perhaps  have  alleged  some  excuse  for  not  proceeding  to  immediate  performaooe. 
With  great  reluctance  we  feel  ourselves  bound  to  discharge  this  rule,  though 
under  the  circumstances  of  the  case,  without  costs. 

Park,  J.  When  1  look  at  the  case  of  Brandon  v.  Brandffn^  and  see  the 
reluctance  which  Eyrt^  C.  J.,  *overcame,  in  order  to  conform  to  the  r«j|n 
general  rule  I  am  afraid  to  act  contrary  to  that  decision,  because,  it  is  ^ 
safer  in  proceedings  of  a  criminal  nature  to  adhere  to  the  strict  practice  of  the 
court  I  think,  therefore,  though  there  has  been  much  vexation  in  this  case^  the 
present  rule  must  be  discharged. 

BuRRouou,  J.  This  being  a  criminal  proceeding,  wilful  disobedience  of  the 
order  of  court  must  be  established  before  an  attachment  can  issue. 

Rule  discharged  without  costs. 

The  reason  assigned  by  the  defendant  for  resisting  the  order  of  court,  wasy 
that  the  partition  he  had  pulled  down  having  been  erected  previously  to  the 
passing  of  the  building  act,  and  in  a  manner  inconsistent  widi  the  provisions  of 
that  act,  the  defendant  could  not  reinstate  it,  that  is,  restore  it  to  exactly  its 
former  condition,  without  a  violation  of  the  provisions  of  that  act. 

But  the  court  were  clear,  that  under  the  order  to  reinslait,  the  defendant  was 
bound  to  erect  a  new  partition  conformably  to  the  provisions  of  the  building  act, 
the  increased  expence  of  such  a  mode  of  erection  having  been  cast  on  him  by 
his  own  conduct. 


•(IN  THE  EXCHEQUER  CHAMBER.)  [^AiZ 

WATKINS  V.  FLANAGAN. 

A  surety  under  an  annuity-deed,  who  haa  redeemed  the  annttitjr  cnbeeqoently  to  iho  teak* 
ruptcy  and  certificate  of  the  grantor,  may  maintain  an  action  againat  the  grantor  for  the  anm 
paid  on  account  of  redemption,  although  the  grantee  may  have  proved  the  value  of  the  annuity 
under  49  G.  3.  c.  121.  «.  17. 

Error  from  the  court  of  King's  Bench.  The  declaration  was  in  debt  on  an 
annuity  bond,  to  which  there  were  several  pleas  and  demurrers.  The  question 
arose  upon  the  effect  of  the  eighth  and  seventeenth  sections  of  the  statute  49  G, 
3.  c.  121.,  and  the  facts  upon  which  it  turned  may  be  thus  collected  from  the 
pleadings.  On  the  5th  of  JIfarcA,  1811,  the  plaintiff  below,  as  surety  for  the 
defendant  below,  joined  with  him  in  the  execution  of  an  indenture,  whereby  the 
defendant  below  granted  an  annuity  of  300/.,  per  annum  to  James  Marling  and 
abo  a  warrant  of  attorney  to  confess  a  judgment  for  securing  the  payment  of  the 
annuity.  By  this  indenture  the  annuity  was  made  redeemable  by  tfie  defendant 
below  and  plaintiff  below,  or  either  of  them,  if  they,  or  either  of  them,  should 
deem  it  expedient,  onpayment  of  the  sum  of  2175/.,  with  such  arrears  as  migfat 
happen  to  be  due.  The  defendant  below  executed  a  bond  to  plaintiff  below  of 
the  same  date,  wherein  the  indenture  was  recited,  and  of  which  the  condition 
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was,  that  the  defendant  below  should  keep  the  plaintiff  below  harmless  and  in- 
demnified from  the  payment  of  the  annuity,  and  all  loss,  damages,  and  expences, 
and  from  all  the  covenants,  conditions,  provisoes,  declarations,  and  agreements, 
in  the  indenture  and  warrant  of  attorney  contained,  and  from  the  payment  of  all 
sums  of  money  to  grow  due  thereon,  or  become  payable  in  respect  or  by  virtue 
thereof,  and  from  cdl  actions,  d^.  The  defendant  below  b^ame  bankrupt  in 
November,  1812,  and  obtained  his  certificate  in  January ,  1813.     Atartin 

*4141  'pv^v®^  u^^^' ^^  ^^^^n^i^^io^  ^®  arrears  then  due,  and  also  proved, 
-^  in  virtue  of  the  seventeenth  section  of  the  said  statute,  the  value  of  the 
annuity  ascertained  as  therein  directed,  and  the  value  so  proved  exceeded  the 
earn  of  2176/.  This  proof  was  made  without  communication  with  the  plain- 
tiff below.  Afler  this  proof,  and  ader  the  defendant  below  had  obtained  his 
certificate,  but  before  a  final  dividend  had  been  made  of  his  effects,  the  plaintiff 
below,  for  his  own  sake,  redeemed  the  annuity  according  to  the  terms  of  the  deed ; 
and  now  brought  this  action  to  recover  from  the  defendant  below  the  sums  paid 
for  the  redemption  and  arrears.  Various  breaches  of  the  condition  of  the  bond 
were  assigned;  the  first,  for  non-payment  of  a  sum  advanced  to  cover  arrears 
due  before  the  bankruptcy;  the  others,  for  nonpayment  of  arrears  accruing  sub- 
sequently, and  of  a  sum  advanced  by  the  plaintiff  below  to  redeem  the  annuity. 
The  defendant  below  pleaded  his  bankruptcy  and  certificate  generally  and 
specially. 

To  these  pleas  there  was  a  demurrer  and  joinder  in  demurrer,  upon  which 
the  court  below  gave  judgment  for  the  defendant  below,  as  to  the  first  breach  of 
the  condition  of  the  bond,  and  for  the  plaintiff  below  upon  the  other  breaches. 

Plait,  for  the  plaintiff  in  error.  Demands  proveable  under  a  commission  of 
bankrupt  being  barred  by  the  bankrupt's  certificate,  if  the  plaintiff  below  could 
have  proved  under  the  commission  of  the  defendant  below,  the  demand  made 
under  the  various  breaches  of  condition  subsequent  to  the  first,  the  certificate  of 
the  defendant  below  is  a  bar  to  that  demand.  Whether  or  no  the  plaintiff  be- 
low could  have  so  proved,  must  depend  on  the  construction  to  be  put  on  the  49 
O.  3.  e.  121.  By  the  eighth  section  of  that  statute,  any  person  who  shall  be 
surety  for,  or  be  liable  for  any  debi  of  the  bankrupt,  and  who  shall  have  paid 
*4lfi1  ^^  ^^  *(even  after  the  commission  shall  have  issued,)  may,  if  the  cre- 
•^  ditor  shall  have  proved  his  debt  under  the  commission,  stand  in  the  place 
of  the  creditor,  as  to  the  dividends  upon  such  proof;  and  if  the  creditor  shall 
not  have  proved,  such  surety  may  prove  his  demand  in  respect  of  such  payment, 
as  a  debt  under  the  oomnussion.  Now  the  court  below,  in  holding  that  the 
plaintiff  below,  by  redeeming  as  a  surety  the  annuity  granted  by  the  bankrupt, 
did  not  pay  any  Mt  of  the  bankrupt,  and,  therefore,  could  not  prove  such  pay- 
ment under  the  bankrupt's  commission,  have  put  too  narrow  and  technical  a 
construction  upon  the  word  debt,  which,  with  a  view  to  the  beneficial  operation 
of  the  statute  in  favor  of  the  bankrupt,  must  be  taken  to  mean  any  charge  or 
ineumbrance  to  which  he  was  subject  That  the  annuity  with  which  the  bank- 
rupt was  charged  was  equivalent  to  a  debt,  and  that  the  redeeming  it,  had  the 
same  effect  as  paying  off  a  debt,  is  manifest  from  the  circumstance  that,  af^r 
the  surety  had  redeemed  the  annuity,  the  grantee  could  no  longer  have  any  claim 
against,  or  receive  any  dividend  out  of  the  bankrupt's  estate ;  but  the  surety 
who  had  so  far  relieved  the  bankrupt's  estate  of  a  daim  against  it,  ought  in 
justice  to  be  entitled  to  prove  a  debt  to  the  same  amount;  and  taking  the  whole 
clause  of  the  act  of  parliament  together,  this  appears  to  have  been  the  intention 
of  the  l^gishiture. 

Admitting,  however,  that  the  plaintiff  below  could  not  prove  under  the  com- 
mission the  sum  he  had  paid  for  redeeming  the  annuity,  still,  if  the  grantee  of 
the  annuity,  by  electing  to  prove  under  the  commission,  has  discharged  the 
bankrupt  from  all  future  demands  in  respect  of  the  annuity,  his  accessory  de- 
mand  against  the  plaintiff  below,  as  surety,  follows  the  event  of  the  principal 
dwn^m^i  and  like  that  falls  to  the  ground ;  whatever,  therefore,  the  surety  after 
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this  pa3r8  the  grantee  in  respect  of  the  annuihr,  he  pays  in  hia  own 
cannot  claim  it  again  at  the  hands  of  the  bankrupt. 

*Now  the  grantee,  by  electing  to  prove  under  the  commission  the  ^41  a 
▼alue  of  his  annuity  pursuant  to  Sie  seventeenth  section  of  49  G.  8.  c.  ^ 
121.,  does,  under  die  express  words  of  that  section,  thereby  dischaige  the  bank* 
nipt,  if  he  obtains  his  certificate,  from  all  demands  whatever  in  respect  of  such 
annuity ;  and  the  fourteenth  section  contains  an  enactment  which  precludes  a 
party  from  proceeding  in  an  action  where  he  has  elected  to  prove  under  a 
commission. 

If  it  should  be  argued,  that  the  dischaige  of  the  bankrupt  and  of  the  principal 
demand  does  not  necessarily,  and  in  all  cases,  discharse  the  surety  and  the  ac- 
cessory demand,  at  least  it  may  be  contended,  that  it  has  this  effect  under  the 
circumstances  of  the  present  case. 

First,  because  the  bankrupt's  estate  being  burthened  witli  the  demand  arising 
out  of  the  grantees  proving  the  value  of  his  annuity  under  the  commission,  and 
the  surplus  of  the  bankrupt's  estate,  if  any,  being  diminished  to  that  extent,  the 
benefit  which  the  grantee  may  derive  from  the  proof  ought  not  to  exceed  die 
burthen  imposed ;  with  the  advantage  of  proof,  whatever  it  may  be,  he  must 
take  the  disadvantage  of  foregoing  all  further  claim  against  the  bankrupt,  and 
must  be  satisfied  with  obtainuig  the  same  proportion  of  his  claims  as  the  odier 
creditors.  But  if  after  such  proof  the  grantee  has  any  further  claim  in  respect 
of  the  annuity,  and  the  surety  is  justified  in  paying  it  off,  the  surety  may  aftei^ 
wards  recover  from  the  bankrupt  the  amount  paid,  notwithstanding  the  proof  by 
the  grantee ;  which  amounts  to  the  same  thing  as  if  the  grantee,  affer  proof 
under  the  commission,  were  himself  to  claim  and  obtain  the  amount  from  the 
bankrupt. 

Secondly,  it  may  be  urged  that  the  surety  had  no  right  to  redeem  the  annuity 
without  the  consent  of  the  grantor,  notwithstanding  the  language  of  the  inden* 
ture  *recited  in  the  condition  in  the  bond,  that  the  annuity  should  be  rtJim 
redeemable  by  the  said  George  Watkint  and  Lewis  Hanagan,  or  either  ^ 
of  them,  if  they,  or  either  of  them,  should  deem  it  expedient,  for  the  sum  of 
2175/.  For  the  obvious  inference  from  every  annuity  transaction,  and  thence 
the  intent  of  the  parties,  is,  that  the  grantor  should  hold  the  purchase*money, 
and  that  it  is  less  inconvenient  to  him  to  pay  the  annuity  than  to  dispense  with 
the  capital,  for  which  he  pays  it.  Admitting,  however,  that  the  surety  might 
redeem  the  annuity  without  the  consent  of  the  grantor,  the  grantee,  by  proving 
under  the  commission,  has  rendered  redemption  impossible:  after  he  has  elected 
to  take  the  value  of  the  annuity,  the  origii^  purchase-money  no  longer  consti- 
tutes the  sum  to  which  he  is  entitled,  and  the  surety  can  fix  on  no  o£er  sum  in 
lieu  of  iu 

The  cases  which  have  been  decided  are  distinguishable,  in  point  of  fact,  from 
the  present,  and  are  consistent  with  the  principles  now  contended  for.  In 
Welch  V.  WelcK  4  M.  jr  <S»'.  833.,  the  grantee  of  the  annuity  never  elected. to 
prove  under  the  commission.  In  Newingtan  v.  Keeys^  4  B.  IJrJi.  493.,  bail, 
who  had  been  obliged  to  pay  the  amount  of  a  judgment  against  their  principal, 
were  held  entitled  to  recover  the  same  amount  against  him,  after  he  had  obtained 
his  certificate  under  a  commission  of  bankrupt;  but  the  juilgment  not  having 
been  obtained  before  the  commission  issued,  no  debt  existed  which  the  bail 
could  prove,  nor  was  it  certain  that  the  principal  would  lose  in  the  action,  or 
that  any  debt  would  ever  be  established  against  him. 

In  Inglia  v.  M*Dougal,  1  B.  M.  196.  8  Taunt.  584.,  the  assignees  of  a  bank- 
rupt having  elected  not  to  take  a  lease  belonging  to  the  bankrupt,  sued  the  bank- 
rupt's surety,  upon  breaches  of  ^covenant  arising  after  the  bankruptcy,  r*iia 
and  the  surety  in  turn  was  held  entitled  to  recover  against  the  bankrupt,  ^ 
notwithstanding  his  certificate,  for  the  claim  airainst  him  had  never  been  proved 
under  the  commission.  But,  in  Idnging  v.  Comynj  2  Tbtmf.  246.,  where  the 
plaintiff  had  proved  his  debt  under  a  commission  against  tbe  defendant,  it  was 
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holden  he  could  not  sue  the  bail;  and  Hohner  ▼.  Viner^  1  Esp.  N,  P.  C  13.» 
and  Stock  v.  Mos9^  \  B  fy  P.  280.,  are  in  point  for  the  defendant  below. 

In  Martin  v.  Breeknellf  2  M.  ^  S»  30.,  and  the  class  of  cases  of  the  same 
kind,  the  sum  proved  under  the  commission,  and  claimed  of  the  surety,  was  a 
sum  ascertained  by  bond,  so  that  the  surety  had  a  fixed  and  precise  demand 
against  his  principal;  but  where,  as  in  the  present  case,  the  creditor  has  elected 
to  prove  for  the  indue  of  an  annuity,  it  is  impossible  for  the  surety  to  ascertain 
what  sum  the  creditor  is  cntided  to  receive  at  his  hands. 

Evans^  for  the  defendant  in  error.  In  a  case  like  the  present,  the  principal 
is  liable  for  any  loss  which  may  have  been  incurred  on  his  behalf  by  his  surety 
aithouffh  he  may  be  discharged  as  against  the  original  creditor,  (per  Gibbs^  C 
J.,  and  Dallas^  J.,  in  IngJU  v.  M^Dougal.)  And  proof  by  the  creditor,  under 
the  commission,  even  though  he  may  have  received  a  dividend,  does  not  pre- 
clude him  from  resorting  also  to  the  surety,  Martin  v.  BrtckneU^  Ex  parte  />«- 
wtta^  b  B,  if  A.  482.,  SoiUttn  v.  Soutten^  Ibid.  882.,  Meade  v.  Braham^  3  M, 
if  S,^\.  The  creditor,  indeed,  has  no  election,  but  is  bound  to  prove;  and  as 
to  the  objection  that  the  surety  had  no  authority,  under  the  deed,  to  redeem  the 
annuity,  the  contrary  appears  by  the  express  terms  of  the  deed.  The  only 
*4191  4^®^^^*^  *^»  whether  the  bankrupt  is,  by  his  certificate,  discharged  from 
-^  all  claims,  in  respect  of  the  annuity,  under  the  operation  of  49  G.  3.  e. 
121.  That  he  is  not  discharged  in  every  possible  case,  appears  from  Hewes  v. 
Mott^  6  Taunt.  329.;  and  in  the  present  case  he  cannot  be  discharged,  unless 
the  surety  could  prove  under  the  8ih  section  of  49  G.  3.  c.  121.  Now,  under 
that  section  the  surety  could  prove  nothing  besides  a  debt;  but,  though  the 
anrears  of  the  annuity  may  constitute  a  debt,  a  sum  paid  voluntarily  for  redemp- 
tion, which  redemption  the  grantee  could  never  compel,  is  a  means  by  which 
the  surety  avoids  further  charge,  but  is  no  debt.  On  principle,  therefore,  it  is 
clear  that  tlie  bankrupt  was  not  discharged ;  and  the  decisions  are  all  in  favor 
of  this  proposition.  Welch  v.  Wdch^  M^Dougal  v.  Paton^  8  Taunt.  584., 
Hoffinan  v.  Foudrinier^  b  M,  ^  S.  22. 

Piatt  having  been  heard  in  reply* 

GiFFOKD,  C.  J.,  delivered  the  judgment  of  the  court 

This  was  an  action  brought  by  Lewis  Flanagan^  on  a  bond,  bearing  date 
March  5,  1811,  for  the  payment  of  4200/.;  and  the  condition,  after  reciting  an 
indenture,  whereby  it  was  covenanted  that  George  PFatkina  should  pay  an  an- 
nuity to  James  Martin^  was,  that  if  the  said  George  fFatkins  should  at  all 
times  save  harmless,  and  indemnified,  the  said  Lewis  Flanagan^  from  the  pay- 
ment of  the  annuity,  and  from  the  payment  of  extra  premium  for  insurance,  loss, 
costs,  charges,  damages,  and  expences,  and  also,  from  the  covenants,  conditions, 
provisoes,  declarations,  and  agr^ments,  in  the  recited  indenture  contained,  and 
from  the  payment  of  all  sums  thereafter  to  grow  due  thereon,  and  from  all  ac- 
tions, loss,  costs,  charges,  damages,  and  expences,  whatsoever,  *which 
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the  said  Lewis  Flanagan  might  sustain  by  reason  of  the  non-payment 


of  the  annuity,  or  of  the  extra  premium,  or  by  reason  of  the  said  Lewis  Flanor 
gan  having  executed  the  deed,  or  in  anywise,  however,  relating  thereto,  then  the 
obluration  to  be  void. 

The  declaration  goes  on  to  allege  the  various  covenants  and  provisoes  con* 
tained  in  the  indenture,  and  assigns  several  breaches.     The  first  alleges  the 
non-payment  of  a  sum  of  300/.,  on  the  5ih  of  March^  1813,  whereby  the  plain 
tifi*  was  obliged  to  pay  it. 

The  third  breach  is,  that  the  defendant  having  become  insolvent,  and  unable 
to  pay  the  annuity,  it  became  expedient,  and  that  the  plaintifT  did  redeem  and 
repurchase  it  at  the  price  of  2926/.,  and  in  so  doing  incurred  costs  and  charges 
to  the  amount  of  500/. 

It  is  not  necessary  for  me  to  enumerate  the  various  pleas,  which  state  in  sub- 
stance, that  Watkins  having  become  bankrupt,  and  having  obtained  his  certifi- 
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cate,  and  Martin  having  proved  under  the  commisBion  the  value  of  the  annuity, 
Waikin8  is  thereby  discharged. 

I  lay  the  first  breach  out  of  the  question,  because  there  is  no  complaint  as  to 
the  judgment  of  the  court  below  on  that  head.  It  is  admitted,  that  the  arrears 
of  the  annuity  due  at  the  time  of  the  bankruptcy,  constituted  a  debt  which  the 
surety  might  prove,  and  against  which  the  certificate  operates  as  a  bar.  The 
question  now  raised  is,  as  to  the  subsequent  arrears,  and  the  sum  paid  for  re- 
demption of  the  annuity.  It  is  admitted,  that^but  for  the  49  G,  3.  c.  121.,  fVat- 
kins  would  not  be  discharged,  and  the  dispute  turns  on  the  construction  to  be 
put  on  that  statute.  The  section  under  which  the  surety  is  permitted  to  prove 
is  the  eighth,  by  which  it  \b  enacted,  **  That  in  all  cases  of  commissions  of 
bankrupt  already  issued,  under  which  no  dividend  has  yet  been  made,  or  under 
which  the  creditors  who  have  not  proved  can  receive  a  dividend,  equally  in  pro- 
portion to  their  ^respective  debts,  without  disturbing  any  dividend  al-  rtioi 
ready  made,  and  in  all  cases  of  commissions  of  bankrupts  heieafler  to  be  ^ 
issued,  where,  at  the  time  of  issuing  the  commission,  any  person  shall  be  surety 
for,  or  be  liable  for  any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such  surety 
or  person  liable,  if  he  shall  have  paid  the  debt,  or  any  part  thereof,  in  discharge 
of  the  whole  debt,  although  he  may  have  paid  the  same  aAer  the  commission 
shall  have  issued,  and  the  creditor  shall  have  proved  his  debt  under  the  commis- 
sion, to  stand  in  the  place  of  the  creditor,  as  to  the  dividends  upon  such  proofs 
and  when  the  creditor  shall  not  have  proved  under  the  commission,  it  shall  be 
lawful  for  such  surety  or  person  liable,  to  prove  his  demand  in  respect  of  such 
payment,  as  a  debt  under  the  commission,  not  disturbing  the  former  dividends, 
and  to  receive  a  dividend  or  dividends,  proportionably  with  the  other  creditors." 
Was  this  a  debt,  then,  which,  if  it  had  not  been  proved  by  the  grantee,  could 
have  been  proved  by  the  suroty  ?  In  order  to  determine  that,  we  must  see  what 
the  seventeentli  section  of  the  statute  permits  the  grantee  to  do.  Before  that 
statute  the  grantee  could  not  prove  under  a  commission  the  value  of  an  annuity, 
except  where  it  was  secured  by  bond.  The  seventeenth  section  of  that  statute 
enacts,  ^  That  it  shall  be  competent  to  any  annuity  creditor  of  any  person 
against  whom  a  commission  of  bankrupt  shall  issue  afber  the  passing  of  thts  act, 
whether  the  same  shall  be  secured  by  bond  or  covenant,  or  bond  and  covenant, 
or  by  whatever  assurance  or  assurances  the  same  shall  be  secured,  and  whether 
there  shall,  or  shall  not  be,  or  have  been  any  arrears  of  such  annuity  at,  or  be- 
fore the  time  of  the  bankruptcy,  to  prove  under  such  commission  as  a  creditor 
for  the  value  of  such  annuity,  which  value  the  commissioners  shall  have  power, 
and  are  hereby  required  to  ascertain ;  and  the  certificate  of  every  bankrupt  under 
whose  commission  such  proof  *shall  be,  or  might  have  been  made,  rtjo^ 
shall  be  a  discharge  of  such  bankrupt  against  Jl  demands  whatever,  ^ 
in  respect  of  such  annuity,  and  the  arrears  and  future  payments  thereof,  in 
the  same  manner  as  such  certificate  would  discharge  the  bankrupt  with 
respect  to  any  other  debt  proved,  or  which  might  have  been  proved  under  the 
commission. 

We  were  pressed  in  argument,  that  coming  in  under  the  commission  is  the 
voluntary  act  of  the  annuity  creditor;  but  this  is  not  exactly  so,  because  if  he 
does  not  come  in,  his  debt  is  barred  under  the  certificate.  It  is  dear  the 
annuity  creditor  ought  to  prove ;  but  could  the  surety  have  come  in  and  proved 
the  value,  if  the  annuity  creditor  had  omitted  to  do  so  ?  There  are  no  words 
to  that  effect  in  the  eighth  section  of  the  statute ;  that  section  permits  the  surety 
to  prove  a  debt,  but  me  value  of  an  annuity  is  not  a  debt;  how  then  could  the 
surety  prove  the  value?  and  yet  it  is  only  where  he  can  come  in  and  prove 
that  the  bankrupt  is  discharged  as  against  him. 

As  to  the  argument  that  it  was  not  compulsory  on  the  surety  to  redeem  the 
annuity,  and  that  he  having  done  so  in  his  own  wrong,  the  bankrupt  is  not 
liable  to  reimburse  him,  the  answer  lies  in  the  language  of  the  indenmre,  by 
which  it  is  expressly  permitted  to  the  surety  to  reideem  if  he  should  find  it 
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expedient  to  do  so;  and  it  can  scarcely  be  contended,  that  under  the  circnm 
stances,  it  was  not  expedient  both  for  him  and  for  Waikina  that  the  annuity 
should  be  paid  off! 

Judgment  below  affirmed. 


•423]  •CAPON  V.  DILLAMORE. 

Bail :  indemnity  by  attorney,  what  amonnls  to. 

Upon  opposition  to  a  bail  in  error  in  this  case,  it  was  elicited  from  him  that 
he  did  not  know  the  plaintiff  in  error;  that  he  had  become  bail  at  the  request 
of  the  plaintiff  in  error's  attorney,  with  whom  his  son  had  had  a  conversation, 
in  which  the  attorney  said,  that  if  his  father  became  bail  he  should  come  to 
no  harm ;  this  the  bail  said  he  believed,  though  he  had  determmed  to  become 
bail  before  he  was  requested  to  do  so  b^  the  attorney. 

The  court  held  that  under  these  circumstances,  the  bail  most  be  rejected, 
and  they  refused  to  allow  further  time. 


The  KING  v.  The  Sheriff  of  WILTS. 
In  the  Cause,  MILLER  v.  BRIDGES. 

The  writ  was  returnable  on  the  morrow  o(  Att  S^uU.    The  defendant  suirendered  to  the 

sheriff's  officer  on  the  3d  of  JVosesi&er,  and  to  prison  on  the  5th. 
The  plaintiff  isaned  a  rule  for  bringing  in  the  body,  to  which  the  sheriff  returned  eni  eorpu  H 

paratum  kaheo.    An  attachment  iiaring  thereupon  been  directed  against  the  sheriff,  the  court 

set  it  aside  on  payment  of  all  oosta. 

Attachirnt  against  the  sheriff  for  not  brin^g  in  the  body.  The  writ 
was  returnable  on  the  morrow  of  ^U  Satds;  the  party  surrendered  to  the 
sheriff's  officer  on  the  3d  of  November^  and  to  the  county  prison  on  the  5th. 
The  sheriff  had  returned  to  a  rule  for  bringing  the  body,  eqd  corpus  et 
paratum  habeo. 

*424l  *P^^  Serjt,  obtained  a  rale  mm  to  set  aside  this  attachment  on 
-'  payment  of  costs,  and  to  amend  the  return  according  the  fact.  He 
accounted  by  affidavit  for  the  delay  in  making  the  motion,  and  contended,  that 
though  the  return  was  on  the  essoin  day,  m  surrender  before  the  first  day  of  term 
for  actual  business  was  sufficient     Ciintan  v.  Howard^  10  Eavt^  100. 

Vaughan^  Serjt.,  showed  cause,  but  the  court  upon  payment  of  all  costs,  as 
Iwtweea  attorney  and  client,  made  the  rule 

Absolute. 


COLES  V.  GUM. 

Where  defendant,  whois  name  was  JtHm  TkmumMj  had  been  arrested  as  /oaies  T4 
s«ncd  a  oail-boiid  as  /.  T.,  the  court,  notwithstanding  such  signatura  set  aside  the 
bui-bond. 

Thb  defendant,  whose  name  was  John  Thonua  Gtrni,  had  been  arrested  as 
Jarnet  Thoma»  Quni,  and  had  signed  a  baii*bond  '*/•  71  (Tcim." 
You  TnLp— -73.  3  C 
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Upon  a  motion  by  Taddtft  Seijt,  to  «et  ande  the  baiUioiidy  cm  tbe  fiomid 
that  the  arrest  waa  iiregnlar, 

Vaughan,  Seijt,  contended,  that  the  aignatare  of  the  bafl-bood  waa  conclii- 
aive  against  him :  but  the  court  held,  that  the  signatore  of  a  bail-bond,  under 
these  circumstances,  was  no  waiver  of  the  irregularity,  and  made  the 

Ride  absolute. 


LORD  ELLIOTT,  Vouchee.  [•4«5 

Raeoverf.  AmeadnMnt  by  altering  tbe  mme  of  a  periih,  refeted,  wben  aooiber  penb 
appealed  in  the  deed,  tbongh  there  was  strong  evidence  to  ahow  that  tbe  landa  in  the  reoovery 
lay  in  the  pariah  propoaed  to  be  inaerted. 

Cboss,  Serjt,  moved  to  amend  a  recovery,  by  altering  the  parish  in  which 
the  land  was  described  to  be  situated,  the  deed  to  lead  the  uses  having  described 
it  to  lie  in  a  parish  in  which  it  was  not  situated.  He  adduced  affidavits  to 
show  in  what  parish  the  land  described  in  the  recovery  was  situated,  and  urged 
that  the  court  would  make  the  requisite  amendment,  if  they  had  evidence  to 
satisfy  them  of  the  identity  of  the  property  in  question,  which,  in  the  present 
instance,  was  minutely  described  in  the  recovery  and  the  affidavits.  He  cited 
Henzel  v.  Lodge^  2  BL  Rep,  747,  and  1  Wms.  Sound,  94  a. 

GiFFonn,  C.  J.  In  that  case  the  court  would  have  refused  the  application, 
though  the  lands  were  distinctly  enumerated  in  a  schedule  annexed  to  the  deed, 
had  not  the  deed  contained,  in  addition  to  the  parishes  mentioned,  the  words 
**or  elsewhere,"  under  which  the  court  thought  tfiey  might  introduce  the  parish 
required.  Here  there  is  no  such  expression  in  the  deed,  nor  any  thing  by 
which  the  proposed  amendment  can  be  made. 

Amendment  refused. 


•COOPER,  Assignee  of  PATRICK  KENIPECK,  a  Bank-      r^.„ 

rupt,  V.  MACHIN  et  al.  L  ♦•«« 

The  depoaitiona  taken  upon  a  com  mission  of  bankrupt  are  not  concloaive  evidence  nnder  49  G, 

3.  e.  121,  of  a  petitioning  crediter'a  debt. 

Thu  was  an  action  of  trover  by  the  assignee,  to  reeover  property  which  had 
belonged  to  the  bankrupt. 

At  the  trial  before  Burrwighj  J.,  ARddUsex  sittings  afbr  TVthi/y  term  last, 
the  defendants  having  pleaded  the  general  issue,  and  given  no  notice  of  an  inten* 
tion  to  dispute  the  validity  of  the  commission,  the  only  proof  adduced  of  the 
petitioning  creditor's  debt  was  the  deposition  on  which  the  commission  was 
grounded,  and  which  stated  the  defendant  lo  be  indebted  to  the  petitioning 
creditor  in  the  sum  of  501/.  10s.  Id,  zs  tlie  drawer  of  a  bill  of  exchange,  due 
12th  of  March,  1821,  but  did  not  state  that  the  drawer  had  had  any  notice  of 
the  dishonor  of  the  bill,  or  even  that  it  had  been  dishonored  by  the  acceptor 
fftUiam  Kenifeck.  The  eommission  was  sued  out  afWr  the  bill  became  due, 
npen  an  act  of  bankruptcy  committed  the  2dd  ot  January  before. 

This  proof  being  objected  to  as  insufficient,  and  the  plaintiff  having  failed  in 
an  attempt  to  complete  it,  the  plaintiff  was  nonsuited,  with  liberty  to  move  to 
set  the  nonsuit  aside,  and  enter  a  verdict  for  the  plaintiff  for  IM.,  or  have  a 
new  trial  if  the  court  should  think  ii.    Acooidii^y» 
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Faughan^  Serji^  obtained  a  nde  to  thui  effect,  on  the  ground  that  under  tlie 
49  O.  8.  c  121.  $.  10,  the  proceedings  under  the  commiasion  are  to  be  taken 
*4271  ^  ^videnoe  of  the  petitioning  creditor's  debt  where  notice  is  not  given 
■^  *that  it  is  intended  to  dispute  the  yalidity  of  the  commission. 

PeHf  Serjt*,  who  showed  cause,  argued,  that  the  effect  of  that  statute  was 
only  to  make  the  depositions  admissible  evidence  of  the  facts  which  they  ap- 
peauted  to  attest ;  but  whether  or  no  the  facts  so  attested  would  constitute  a 
petitioning  creditor's  debt,  woidd  lemaiti  subject  to  dispute  just  as  much  as  if 
those  facts  had  been  proved  at  the  trial  by  evidence  of  the  ordinary  description, 
and  that  the  facts  contained  in  this  deposition  did  not  constitute  a  debt  on  the 
part  of  the  drawer  of  the  bill,  there  being  no  aUe^gation  of  notice  of  dishonor,  or 
even  that  the  biD  had  been  presented  for  acceptance :  though  an  affidavit, 
couched  in  the  terms  of  the  present,  might  be  sufficient  for  the  preliminary  pur- 
pose of  an  arrest,  yet  at  the  trial  the  holder  could  never  recover  agamst  a  drawer, 
unless  dishonor  of  the  bill  were  proved,  and  that  notice  of  that  dishonor  had 
been  given  to  the  drawer. 

Vaughan^  Serjt.,  in  support  of  the  rule,  aigued  that  the  very  object  of  the 
statute  was  to  save  the  necessity  of  extrinsic  proof,  and  to  make  the  positive 
affidavit  of  debt  by  the  petitioning  creditor  sufficient  evidence  of  such  debt.  He 
cited  Exp,  Douthat^  i  B.  fy  A.  67,  to  show  that  presentment  ot  the  bill  and 
notice  of  dishonor  was  unnecessary  whefe  the  drawer  was  a  bankrupt. 

Lord  Giffoid,  G.  J.  This  was  an  action  of  trover  to  try  the  v^idity  of  a 
commission  of  bankrupt.  No  notice  was  given  of  any  intention  to  dispute  the 
petitioning  creditor's  debt,  and  consequenuy  the  proceedings  under  the  com- 
*4281  ^^'^^"^  yiren  admissible  under  *the  statute  49  G.  3.  c.  121.  But  those 
^  proceedings  cannot  support  such  an  action  as  the  present,  unless  it 
clearly  appear  upon  the  face  of  them  that  there  was  a  petitioning  creditor's  debt 
and  an  act  of  bankruptcy.  It  has  been  holden,  indeed,  that  the  deposition  of 
the  petitioning  creditor  himself  may  be  received,  but  still  a  good  petitioning 
creditor's  debt  must  appear,  and  the  act  of  parliament  does  not  preclude  the 
assignees  from  resorting  to  the  ordinary  kind  of  evidence.  What  is  the  case 
here  ?  thepetitioning  creditor's  debt  is  stated  to  be  a  bill  of  exchange  drawn  by 
Patrick  Aentfeck^  and  directed  to  fftUiam  Keniftck.  It  is  not  necessary  to 
touch  on  the  case  of  Ex  parte  Douthat^  because  the  decision  there  turned  on 
the  acts  of  7  6.  1.  and  5  G.  2.,  and  the  question  was,  whether  me  noider  of  a 
bill  miffht  sue  out  a  commission  on  it  before  it  arrived  at  maninty.  But  where 
the  bill  has  arrived  at  maturity,  it  is  always  necessary,  in  order  to  constitute  a 
debt  as  against  the  drawer,  to  prove  that  the  bill  was  dishcmored  by  the  acceptor^ 
and  that  the  drawer  had  notice  of  the  dishonor.  The  present  i*amisiBMoii  was 
sued  out  on  a  bill  against  the  drawer,  but  there  is  not  a  word  m  me  aeposilion 
about  presentment  or  notice:  without  this,  the  deposition  is  not  sufficient  evi- 
dence of  a  debt.  An  affidavit  to  hold  to  bail  is  a  mere  preliminary  proceeding, 
but  to  support  a  commission  of  bankrupt,  there  must  be  the  same  amount  of 
evidence  as  would  be  requisite  to  support  an  action.  On  these  deposifions 
there  is  no  evidence  to  that  extent,  and  the  parol  testimony  adduced  in  tne  cause 
did  not  supply  the  deficiency. 

Park,  J.  If,  previously  to  the  passing  of  49  G.  3.  c.  121.,  the  assignees  had 
sued  for  a  debt  due  to  the  bankrupt,  and  had  commenced  by  attempting  to  prove 
*4291  ^^  bankruptcy,  it  would  not  have  been  sufficient  merely  *to  prove  the 
•^  bankrupt's  handwriting  as  the  drawer  of  a  bill  of  ezohange,  but  they 
must  have  also  proved  the  mshonor  of  the  bill  and  notice  of  that  dishonor. 
What  then  does  die  statute  49  G.  3.  enact  ?  that,  <*in  any  action  to  be  brought 
by  or  against  any  assignee  of  any  bankmpt,  ^Ant  eommission  of  bankrupt,  and 
the  proceedings  of  tlie  commissioners  mider  the  same,  shall  be  evidence  to  be 
received  of  the  petitioning  creditor's  debt,  and  of  the  ttading  and  bankruptcy  of 
such  bankrupt,  unless  the  other  pai^  ia  such  action  shall  give  notice  in  writing 
that  he  intends  to  dispute  such  matteia  or  any  of  them  "   The  act  never  meaiw* 
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that  the  depositions  should,  under  all  drenmstances,  be  oondosire  evidenee  of 
a  petitioning  creditor's  debt,  but  merely  that  they  should  be  admissible  for  as 
much  as  they  profess  to  attest,  and  the  party  is  not  predoded  from  adducing 
other  evidepee  Jnless  it  was  intended  by  the  act  to  exclude  all  o&er  evideQce 
besides  the  depositions,— -which  deaily  it  was  not^^the  petitioning  creditor's 
debt  in  this  case  has  not  been  established. 

BuKROuoH,  J.  I  decided  at  Am  PriuM  on  the  language  of  the  act  of  pailia- 
ment,  which  is  Yeiy  peculiar,  and  whieh  never  intended  to  make  the  proceed- 
ings under  the  commission  conclusive  evidence  of  all  the  facts  essential  to 
constitute  a  bankruptcy.  No  debt  appears  on  the  fkee  of  the  depositions  pro- 
duced at  the  trial,  nor  was  any  established  by  additional  paitd  testimony. 

Bole  dischaiged. 


•SAVAGE  V.  HALL.  [»4M 

Bail.    Hoosebolder,  who. 

Upon  examination  of  one  of  the  bail  in  this  ease,  it  appeared,  he  Uvea  j^ 
4odgings,  but  that  he  paid  part  of  the  rent  and  taxes  of  a  house  occupied  by  his 
partner  as  a  tea-dealer. 

Pdl^  Serjt.,  opposed  his  justification,  on  the  ground  that  he  was  not  a  house- 
holder. 

But  the  court  referred  to  Hetmnmg  v.  Plenty^  1  A.  M.  580,  in  which  &i 
drcumstances  were  similar,  and  the  bail  was 

Allowed 


HEATH  V.  HABBIS. 

Bail.    Notice  for  a  ifut  fiM. 

Notice  of  justifying  bail  was  given  for  the  2d  of /Uruary,  which  was  a 
diet  rum ;  on  the  bail  presenting  themselves  this  day,  the  officer  of  the  couit 
objected,  that  the  notice  ought  to  have  been  for  the  third. 

Cro98^  Seijt.,  for  the  bail,  observed,  that  in  such  case  the  bail  bond  might 
have  been  assigned,  and  that  in  the  King's  Bench  a  justification  on  the  third 
would  have  been  regular  under  such  circumstances. 

The  court,  however,  refused  to  allow  the  bail,  but  offered  to  give  time  on  \ 
proper  affidavit  being  fi^ed. 


•HOLMES,  Administrator  of  HOLMES,  v.  MUBCOTT.      [•431 

Where  defendant,  after  verdict  applied  fiv  his  disdianra  nnder  the  ineolveat  debtors*  ael,  sad 
sentenced  to  eighteen  naonth'e  hnpiiaoDment:  Held,  thet  tbongh  no  fiirther 


had  been  taken,  the  death  of  the  plaintiff  did  not  entitle  the  defendant  to  be  discharged  al 
his  suit. 

Amn  verdict  at  the  Leni  assizes,  1823,  and  before  jud|gment  was  entered 
up»  the  defendant,  in  this  eause  give  the  plaintiff  notice  that  he  intended  to 
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apply  to  the  Insolvent  Debtors'  Coart  for  his  dischaive  under  the  inA)lvent 
debtors'  act.  That  court,  on  the  24th  of /tme,  1823,  sludged  him  to  eighteen 
months  imprisonment  for  fraud,  ^'at  the  suit  of  some  one  or  more  of  his 
'creditors."  In  October  last  the  plaintiff  died,  and  administration  was  taken  out 
of  his  effects,  but  after  the  verdict  no  further  proceedings  were  taken  against 
ihe  defendant,  the  rule  of  this  court  being,  that  after  a  prisoner  had  given  notice 
of  his  intention  to  apply  for  a  discharge  under  the  insolvent  debtors'  act,  he 
shall  not  be  superseded  by  reason  of  a  plaintiff's  forbearing  to  proceed  against 
him,  until  some  rule  or  order  shall  be  made  in  the  cause  by  this  court,  or  one 
of  the  judges  thereof. 

VaugMm^  Seryt,,  had  obtained  a  rule  fdn  to  discharge  the  insolvent  out  of 
custody,  at  the  suit  of  the  present  plaintiff,  on  the  ground  that  the  suit  had 
abated  by  the  death  of  the  intestato,  and  that  the  rule  of  court,  and  the  order 
of  the  Insolvent  Debtoiis'  Court,  could  only  apply  where  a  suit  was  still 
pending. 

6VoM,  Serjt.,  for  the  administrator,  relied  on  the  nile  of  court,  and  contended, 
that  the  administrator  was  a  creditor,  entitled  to  detain  the  defendant,  under  the 
order  of  the  Insolvent  Debtors'  Court 
*4321       *1^^  GiFFORD,  C.  J.,  afler  stating  the  facts,  said, 

^  The  defendant,  by  giving  notice  of  his  intention  to  come  up  under  the 
insolvent  debtors'  act,  rendered  it  unnecessary  for  the  plaintiff  to  take  further 
proceedings,  that  being  the  very  object  of  the  rule  of  Baiter^  8  G.  4.  After 
this  the  plaintiff  died,  but  administration  was  regularly  taken  out,  and  the 
administrator  became  one  of  the  defendant's  creditors.  It  has  been  urged  that 
this  suit  abated  by  the  death  of  the  plaintiff,  and  perhaps  strictly  speaking,  this 
was  so ;  but  the  rule  of  MichadnuUyZ  G.  4,  having  rendered  it  unnecessary  for 
the  plaintiff  to  proceed,  and  it  not  being  necessary  to  detention  under  the  insol- 
vent debtors'  act,  that  a  party  should  be  in  custody  under  execution,  we  think 
the  rule  which  has  been  obtained  in  this  case  must  be  dischaiged. 

The  rest  of  the  court  concurred. 

Rule  dischaiged  accordingly. 


•ia«n  ♦SALTOUN  et  el..  Executrix  and  Executors  of  SIMON  FRASER 
**^J       the  Elder,  deceased,  v.  HOUSTOUN  et  al.,  Executrix  and  Execu- 
tors  of  JAMES  HENRY  HOUSTOUN,  deceased,  who  survived  SIMON 
FRASER  the  Younger. 

By  indentare  between  5.  P.,  senior,  of  the  first  part,  5.  f  .,  junior  of  (he  second  part,  and  J.  H. 
H,  on  the  third  part,  it  was  agreed  that  S.  f  .,  senior,  should  retire  from  business,  and  iS.  F., 
junior,  and  J.  H.  H.  become  partners ;  thst  the  cajpitsi  employed  should  be  36,0001.  24,0002. 
of  which  S.  F.y  senior,  should  advance  for  5.  J*.,  junior,  and  12,0002.  was  to  be  advanced  by 
/.  H,  H,  The  deed  then  proceeded,  **And  whereas  an  account  of  all  the  debts  of  S.  f  ., 
senior,  in  his  business  of  merchant,  has  been  this  day  taken,  and  the  balance  in  his  favor 
amounts  to  38,0332.  and  wkereaa  if  Aot  been  agreed  bw  and  batween  S.  F.,  senwr,  S.  F.,  junior, 
and  J.  H.  H.  that  the  whole  of  the  debts  and  creditt  of'^.F,,  tanior,  rhaU  be.  received  and  paid  by 
S.  F»,  junior,  and  J.  H.  H.,  and  that  the  balance  0138,0332.  shall  be  accounted  for  and  paid  by 
them  in  manner  hereinafter  mentioned ;  and  S.  F.,  senior,  by  indenture,  hath  assigned  the  debts 
and  credits  to  them,  this  indenture  further  witnesseth  that  it  is  agreed,  that  iu  consideration 
of  12,0002.  paid  to  S.JF.,  senior,  by  J.  H,  H.,  and  for  raising  24,0002.,  as  *S.  F., Junior's  sharo 
of  the  capital,  the  sum  of  36,0002.,  part  of  the  38,0332.,  is  to  be  retained  by  iS.  F.,  junior,  and 
J.  H.  HT,  and  the  remaining  20332.  paid  to  S,  J*.,  senior,  by  installments,  at  six,  twelve,  and 
eighteen  months ;  and  if  any  of  the  debts  shall  prove  bad,  ttie  loss  shall  be  borne  by  iS.  jP., 
junior,  and  J.  H,  H.t^  Held,  that  this  deed  amounted  to  a  covenant  by  ^.  F.,  junior, 
and  /.  H,  JQT,  to  pay  the  debts  due  from  S,  F.,  senior,  in  his  business,  at  the  date  of  the 
indenture, 

Tub  plaintiffs  declared  in  covenant  upon  an  indenture,  which  being  set  out 
on  oyer,  appeared  to  have  been  entered  into  on  the  29th  of  Jlpnlf  1808, 

3c2 
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between  Si$nan  Draser  of  the  first  part,  the  Honorable  Simon  tVaaer^  grandson 
of  the  first  named  Simon  Fruier^  of  the  second  part,  and  Jamet  Henry  HouM" 
toun  of  the  third  part;  and,  aAer  reciting  that  S  /*.,  the  grandfather,  had  for 
several  years  carried  on  Uie  business  of  a  general  merchant,  and  that  it  had 
been  then  lately  agreed  between  S.  /I,  the  grandfather,  S.  /*.,  the  grandson, 
and  /.  H.  H,f  that  S.  F,  the  grandfather  shomd  retire  from  the  business,  and 
that  S.  F.f  the  grandson,  and  J.  H.  H,,  should  become  co-partners  therein  npon 
the  terms  thereinafter  ''mentioned,  witnessed  that  for  effectuating  the  r^^o^ 
sud  agreement,  and  in  consideration  of  the  mutual  trust  and  oonfi&nee  ^ 
which  S,  F,,  the  grandson,  and  /.  H.  H.  had,  and  reposed  in  each  other, 
each  of  them,  the  said  S.  /I,  the  grandson,  and  •/•  H,  H,^  for  himself,  his  heirs, 
executors,  and  administnton,  did  covenant  with  the  other  of  them,  his  execu- 
tors and  administrators,  mutually  by  that  indenture  in  manner  following:  (that 
is  to  say,)  that  they,  S.  F.^  the  grandson,  and  J.  H.  H.  would  become  and 
remain  co-partnere  as  general  merchants  for  the  term  of  ten  years,  to  be  com* 
puted  from  the  day  of  the  date  of  that  indenuire  that  the  capital  of  the  co-part- 
nerahip  should  consist  of  30,000/.,  24,000/.  of  which  should  be  advanced  in 
manner  thereinafter  mentioned,  by  S,  F.,  the  grandfather,  as  the  proportion  of 
S.  F,  the  grandson,  and  12,000/.  should  be  advanced  by  /.  H,  H.  in  manner 
tliereinaAer  mentioned,  as  his  proportion,  and  that  the  whole  of  the  capital  of 
the  co-partnerahip  should  remain  in  the  business,  and  that  neither  of  the  co* 
partnera  should,  during  the  co-partnership,  be  at  liberty  to  draw  out  any  part 
thereof:  the  indenture  then  proceeded,  ^*And  whereas  an  account  of  all  the 
debts  and  credits  of  S.  F.  the  grandfather,  in  his  business  of  general  merchant, 
hath  been  this  day  taken,  and  tlie  balance  in  his  favor  amounts  to  38,033/.  3«. 
5i/.;  and  whereat  ii  hath  been  agreed  by^  and  between  S.  F.,  the  grandfather^ 
8.  F.,  the  grandeon^  and  J.  H.  H.,  that  the  whole  of  the  said  ddfts  and  credits 
qfS.  F.,  the  grand/father^  shall  be  received  and  paid  bv  S.  F.,  the  grandson, 
and  J.  H.  H.;  that  the  balance  of  38,033/.  3».  5i/.  shall  be  accounted  for,  and 
paid  by  them  in  manner  hereinafter  mentioned ;  and  that  for  the  better  enabling 
them  to  call  in,  collect  and  receive  such  credits,  S.  /I,  the  grandfather,  by  an 
indenture  of  assignment,  bearing  even  date  with  that  indenture,  hath  assigned 
the  same  unto  S,  /I,  the  grandson,  and  J.  H.  H.f*  and  then  further  witnessed* 
that  it  was  thereby  agreed,  by  and  ^between  S.  /l,  the  grandfather,  r*4Qe 
S.  /I,  the  grandson,  and  /.  a.  //.,  that  in  consideration  of  12,000/,  ^ 
unto  him,  S.  JP.,  the  grandfather,  in  hand  paid  by  /.  /T.  /T.,  as  his  share  of  the 
capital,  and  for  raising  24,000/.,  the  proportion  of  Sm  /I,  the  grandson,  of  such 
capital,  the  sum  of  36,000/.,  part  of  the  sum  of  38,033/.  3«.  5i/.,  the  balance  of 
the  debts  and  credits  of  S.  F.  the  grandfather,  should  be  retained  and  kept  by 
them,  S.  F,  the  grandson  and  J.  H,  /T.,  as  their  capital  or  joint  stock,  and 
should  belong  to  them  in  the  following  proportions,  (that  is  to  say)  24,000/., 
part  tliereof,  to  S.  F,  the  grandson,  and  12,000/.,  the  residue  thereof,  to  J,  il. 
H,;  and  it  was  also  further  agreed  between  S.  F.  the  grandfather,  S.  F.  the 
grandson,  and  /.  B,  /T.,  that  2,033/.  3«.  5(/.  being  the  remainder  of  the  balance 
of  the  debts  and  credits  of  S.  F.  the  grandfather,  should  be  paid  by  S.  F,  the 
grandson,  and  J,  H.  /f.,  unto  &  F.  the  grandfather,  his  executora,  administra- 
tors, or  assigns,  by  equal  instalments,  at  the  end  of  six,  twelve,  eighteen,  and 
twenty-four  months  from  the  date  of  that  indenture,  but  without  interest;  and 
it  was  thereby  Airther  agreed  and  declared  between  the  parties  thereto,  that  in 
case  any  of  the  debts  so  assigned  to  S,  /*.,  the  grandson,  and  «7.  H.  If.,  by  S.  /*• 
the  grandfather,  should  thereafter  prove  bad  and  not  recoverable,  the  loss  should 
be  borne  by  S,  F.  the  grandson,  and  /.  II,  H* ;  and  it  was  thereby  agreed 
between  the  co-partners,  that  the  joint  trade  or  business  should  be  carried  on 
under  the  name  and  firm  of  *^  The  Honorable  Simon  Fraser  ^  Company^*  and 
that  each  of  them  and  their  respective  executora,  and  administratora  should, 
during  the  Go->partnerahip,  and  at  the  determination  thereof,  have  and  ei^oy 
a  several   share  and  right,  title,  and  interest  of,  in,  and  to  the  said  joint 
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stock,  and  a]l  profits  aruing  therefrom,  in  the  proportion  following;  S.  F.  the 
grandson  in  and  to  two-third  parts  diereof,  and  J.  H.  H,  in  and  to  one-third 
*4361  ^^  thereof,  *and  should  and  might  accordingly,  upon  or  at  the  end  of 
•^  the  co-partnership,  receive  and  take  his  and  their  respective  parts,  shares, 
and  proportions  of  the  joint  stock  and  profits  to  his  and  their  own  use,  without 
any  benefit  of  survivorship:  then  followed  the  detailed  stipulations  usual  in 
co-partnership  deeds,  as  to  the  mode  in  which  the  partnership  concerns  should 
be  conducted. 

The  second  count  of  the  declaration,  in  addition  to  the  hidenture  just  des- 
cribed, set  out  another  of  Uie  same  date,  by  which  Si$non  Pnuer  the  grandfather 
assigned  and  transferred  to  Simon  Frcuer  the  grandson,  and  James  Henry 
Howttotm^  all  and  every  the  debts  due  to  Simon  Praser  the  grandfather,  referred 
to  in  the  abovementioned  deed,  and  specified  in  a  schedule  appended  to  the  deed 
of  assignment,  and  then  averred  that  there  were  no  deeds,  instruments,  or  writ- 
ings between  the  parties,  in  regard  to  the  matters  in  the  two  indentures  men- 
tioned, save  the  two  indentures,  and  that  they  contained  the  whole  of  the 
agreements  between  the  parties,  relative  to  the  debts  and  credits  of  Simon  Draser 
the  grandfather.  Both  counts  of  the  declaration,  after  alleging  a  covenant  by 
James  Henry  Houstoun  and  Simon  Fraser  the  grandson,  to  pay  the  debts  of 
Simon  Fraser  the  grandfather,  and  averring  the  death  of  Jftmes  Henry  Houstovn^ 
and  of  Simon  Fraser  the  grandson,  assigned  for  a  breach,  that  Simon  Fraser 
the  grandson  and  James  Henry  Houstoun^  in  theur  respective  lifetimes,  and 
James  Henry  Houstoun  in  his  lifetime,  aAer  the  death  of  Simon  Fraser  the 
grandson,  whom  he  survived,  and  the  defendants*  executrix  and  executors  as 
aforesaid,  had  not,  nor  had  any  or  either  of  them,  paid  the  debts  of  Simon 
Fraser  the  grandfather,  owing  by  him  in  his  business  of  a  general  merchant,  on 
the  29  ih  o(  ^prii^  1808;  and  that  in  defatdt  thereof,  the  plain tifis,  as  executrix 
and  executors  as  aforesaid,  had  paid  in  respect  of  those  debts  10,051/.  15«.  Bd. 
Demurrer  and  joinder. 

*437'1  *7mldyi  SerjL,  in  support  of  the  demurrer.  It  may  be  admitted  that 
-^  where  the  intention  of  parties  is  clear,  a  covenant  may  be  collected  from 
any  part  of  a  deed,  and  may  be  couched  in  any  form  of  expression.  Here, 
neither  in  the  situation  of  the  parties,  nor  in  the  language  of  the  deed,  can  any 
intention  or  covenant  be  collected  that  the  defendants  or  the  intestate  were  to 
pay  the  debts  of  Simon  Fraser^  the  grandfather:  not  in  the  situation  of  the  par- 
ties, for  it  would  be  absurd  to  suppose  that  Houstoun^  who  was  interested  only 
to  the  amount  of  a  third  in  the  partnership  concern,  should  take  upon  himself 
a  liability  to  the  extent  of  all  the  debts  contracted  previously  to  his  becoming  a 
parmer;*— not  in  the  language  of  the  deed,  because,  there  is  no  express  covenant 
for  any  such  liability,  no  time  specified  within  which  the  debts  are  to  be  paid, 
nor  any  expression  firom  which  it  can  be  inferred  that  Houstoun  has  rendered 
himself  responsible  to  such  an  extent  The  language  of  the  recital  refers  to  a 
past  time,  and  to  another  and  separate  parol  agreement  It  is  quite  consistent 
with  the  language  of  the  deed  and  the  declaration,  that  the  grandfather's  debts 
might  have  been  paid  under  the  provisions  of  this  parol  agreement;  and  as  the 
rest  of  the  deep  contains  verba  aeprasenti,  for  instance,  as  to  the  covenant  to 
pay  the  grandfather  2,033/.,  the  recital  neither  can  be  nor  was  intended  to  be 
available  for  the  purposes  of  the  present  action.  A  mere  recital  of  a  debt  under 
seal  will  not  make  it  a  specialty,  Lacon  v.  Mertins^  1  Ves.  312.,  and  although 
it  should  be  collected  from  the  recitals  that  the  defendant  was  to  pay,  yet  it  is 
no  where  provided  by  this  deed  that  he  shall  do  so :  there  might  have  been  a 
prior  separate  agreement  for  the  payment  of  those  debts,  although  the  declara- 
tion avers  that  there  was  none  at  the  time  of  the  execution  of  the  indentures 
*5381  *^ides  what  was  contained  in  the  indentures,  and  in  such  a  case  the 
^  recital  will  not  constitute  a  covenant  Geary  v.  Read^  I  RoU.  Abr. 
Covenant^  O.  Cro.  Car.  128.  Montague  v.  Bath.  3.  Cha.  Cas.  101. 

jyOy^yf  Seijt,  for  the  plaintiflT.     Where  it  can  be  understood  from  the  doed 
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to  have  been  the  intention  of  the  party  to  bind  himself  by  any  i^greement»  n 
covenant  may  be  collected  from  the  whole  of  the  deed  taken  together,  or  from 
any  form  of  expreeaion  in  any  part  of  it.  The  cases  to  this  effect  are  almoel 
innumerable*  but  the  following  may  be  particulaily  noticed:  Detrmg  ▼.  /br- 
rington,  1  Mod.  118.  RuMtdJv.  Gulwell,  Cro.  Eliz.  667.  Pwrdagt  ▼.  Cole^  1 
Smoid^^  319.  Bricev.  Carre^  1  Levmz,  47.  Stddon  v.  Senate^  18  Easi^  63. 
Duke  of  Si.  AlbanM  v.  EUU,  16  Eati^  352.  Year  Book«  14  H.  8.  15.  Foiw 
ther  than  this,  the  courts  have  gone  great  lengths  in  extracting  and  eliciting  oor- 
enants  from  the  various  parti  of  a  dasd,  where,  perhaps,  the  parties  were  not 
aware  that  they  were  subjecting  themselves  to  an  action  of  covenant;  as  in  the 
obvious  instances  of  the  construction  put  on  the  words  dtdij  demisi^  €onee9si$ 
and  this  applies  to  the  argument,  that  the  part  of  the  deed  from  which  it  is 
sought  to  charge  the  present  defendant  is  in  the  past  tense.  That  it  was  the 
intention  of  tlie  parties  that  the  defendant  should  be  so  liable  there  can  scaroelj 
be  any  doubt,  for  why  should  Sinum  I\ra$erf  the  grandfather,  assign  all  his 
credits  to  the  defendant  and  his  partner,  if  these  latter  were  not  to  give  some- 
thing in  the  shape  of  an  equivalent,  by  discharging  the  debts.  As  to  the  pro* 
portions  in  which  they  should  respectively  do  this,  and  the  amounts  of  their 
several  interests,  that  was  a  matter  of  arrangements  between  themselves,  with 
which  *the  grandfather  had  nothing  to  do.  nith  respect  to  the  eovenant  r^^og 
being  extracted  from  the  recital,  there  are  many  cases  in  which  it  has  ^ 
been  expressly  determined  that  the  language  of  a  recital  may  constitute  a  cove- 
nant, Severn  v.  Clark,  2  Leon.  122.  Graveu  v.  Whke,  1  Eq.  Vae.  Mr.  Portum», 
Holiis  V.  Carr,  2  Mod.  87.  Barfooi  v.  Freswell,  3  Keb.  465.  The  rules  of 
pleading  are  more  strict  than  the  construction  of  deeds,  because  in  pleading  the 
parties  are  adverse,  and  yet  many  of  the  most  material  averments  in  pleaidting 
come  under  a  **  whereas;*'  as  in  trespass,  case  for  an  escape,  &c.  The  present 
is  one  entire  transaction,  the  whole  of  which  may  be  collected  from  tlie  deed^ 
and  where  that  is  the  case  it  is  not  allowable  to  go  into  extrinsic  evidence  to 
show  another  agreement  on  the  same  subject,  Merea  v.  AtuelU  8  W\ls.  275« 
Mayer  v.  Everth,  4  Camb.  N.  P.  C.  22.  Old  v.  Kay,  K.  B.  HU.  T.  1824., 
not  yet  reported.  In  Geary  v.  Bead  the  words  which  it  was  sought  to  construe 
as  a  covenant  were  merely  a  condition,  and  limitation  of  a  lease.  Lacon  v. 
Mertina  only  decided  that  the  recital  of  a  debt  in  an  indenture  does  not  make  it 
a  specialty ;  and  Montague  v.  Bath  turned  on  the  effect  of  a  recital  wliich 
misrecited  a  deed  and  a  will. 

Taddy,  having  replied, 

Lord  Gifford,  C.  J.,  delivered  judgment.  This  is  an  action  of  covenant  by 
the  executrix  and  executors  of  Simon  Fraaet^  against  the  representatives  of 
James  Henry  Houstoun.  The  declaration,  alVer  setting  out  a  deed  between 
Simon  Eraser,  described  as  the  grandfather  on  the  first  part,  Simon  Eraser 
the  grandson  on  the  second  part,  and  James  Henry  Houstoun  on  the  third  part, 
alleges  a  covenant,  by  which  Simon  Eraser  the  grandson,  and  James  Henry 
*  Houstoun,  did  therefore  themselves,  their  executors,  and  administrators,  r^^Ari 
covenant,  promise,  and  agree  to,  and  with  the  said  ^tmon  Eraser  the  '» 
grandfather,  amongst  other  things,  in  manner  following,  that  is  to  say,  that  the 
whole  of  the  debts  and  credits  of  the  said  Simon  Eraser^  the  grandfather  should 
be  received  and  paid  by  them,  the  said  Simon  Eraser  the  grandson  and 
James  Henry  Houstoun;  it  then  states  the  death  of  James  Henry  Houstotm 
and  the  breach  of  this  covenant.  The  second  count  differs  from  the  first  only 
in  setting  out  the  deed,  by  which  Simon  Eraser  the  grandfather  assigned  his 
credits  to  Simon  Eraser  the  grandson  and  James  Henry  Houstotm.  To  this 
declaration,  the  defendants,  a7\er  having  the  deed  set  out  on  oyer,  demur,  and 
the  question  is,  whether  upon  the  whole  of  the  deed  the  court  can  collect,  on  the 
part  of  Simon  Eraser  the  grandson  and  James  Henry  Houstotm,  the  coveoom 
with  which  they  are  charged.  It  is  admitted,  that,  in  order  to  constitute  a  cov- 
enant, it  is  not  necessaiy  the  word  «*  covenant"  should  be  expressly  employed* 
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and  if  it  were  necessary  to  refer  to  cases  in  support  of  so  clear  a  position,  I 
might  mention  SteniMOfCt  case,  1  Leon.  824.  There,  in  debt  upon  bond,  the 
condition  was,  that  whereas  the  plaintiff  had  covenanted  with  itte  defendant, 
that  it  should  be  lawful  for  the  defendant  to  cut  down  wood  for  fire-boot  and 
hedge-boot,  without  making  any  waste  or  cutting  more  than  necessary;  and  the 
pbintiff  assi^ed  the  breach  in  that  covenant,  that  the  defendant  had  committed 
waste  in  felhng  wood,  ^.,  and  the  condition  was  to  perform  all  covenants  and 
agreements ;  and  exception  was  taken,  because,  that  the  condition  ought  to  ex- 
tend but  unto  covenants  to  be  performed  <m  the  part  of  the  lessee ;  yet  the 
*4411  ^x^P^on  was  not  allowed,  *^for  it  is  the  agreement  of  the  lessee, 
J  although  it  be  the  covenant  of  the  lessor.*' 

The  same  principle  was  laid  down  in  HoUu  v.  Carr^  where  FSneh^  Lord 
Chancellor,  says,  **  there  are  many  cases  where  words  will  make  a  covenant, 
because  of  the  agreement,  when  the  general  words  of  *  covenant,  grant,'  &;c.,  are 
wanting:  as  « yielding  and  paying'  will  make  a  covenant"  And  he  held,  that 
articles  of  agreement  reciting  an  intended  marriage,  covenanting  to  settle  a  joint- 
ure in  consideration  of  a  marriage  portion,  and  concluding  thus,  **and  it  is  here- 
by agreed  that  a  fine  shall  be  levied  to  secure  the  payment  of  the  said  portion," 
amounted  to  a  covenant  to  levy  the  fine.  In  order,  therefore,  to  decide  the  pre- 
sent case,  we  must  look  with  great  accuracy  to  the  instrument  before  tjie  court, 
to  see  what  are  the  expressions  which  have  been  employed  by  the  parties,  and 
what  those  expressions  will  include.  It  appears  that  tne  business  of  a  merchant 
had  been  carried  on  to  a  great  extent  by  Simon  Fraser,  the  grandfather.  It  was 
agreed  that  he  should  retire ;  that  Simon  Froierf  the  grandson,  and  James  Hen- 
ry Houstoun  should  carry  on  the  business  as  partners ;  and  that  a  capital  should 
be  advanced  for  this  business  in  the  manner  mentioned  in  the  deed ;  and  then 
comes  Uiat  part  of  the  instrument  on  which  the  present  question  turns,  **  And 
whereas,  an  account  of  all  the  debts  and  credits  of  S,  /".,  the  grandfather,  in  his 
business  of  general  merchant,  hath  been  this  day  taken,  and  the  balance  in  his 
favor  amounts  to  88,033/.  8«.  6</. ;  and  whereas,  it  hath  been  agreed  by,  and 
between  S.  /I,  the  grandfather,  S,  /I,  the  grandson,  and  J.  H,  H,^  that  the 
whole  of  the  said  debts  and  credits  of  S,  /I,  the  grandfather,  shall  be  received 
and  paid  by  S.  F.^  the  grandson,  and  J^  H,  //I,  and  that  the  balance  38,038/. 
3«.  bd.  shall  be  accounted  for,  and  paid  by  them  in  manner  hereinafter  men- 
*442'1  ^^°^^«  ^^^  ^^^  ^^^  ^^®  better  enabling  *them  to  call  in,  collect,  and  re- 
-l  ceive  such  credits,  S,  /".,  the  grandfather,  by  an  indenture  of  assignment 
bearing  even  date  with  these  presents,"  (this  indenture  is  set  out  in  the  second 
count,  and  appears  to  be  a  deed  of  transfer  to  Simon  Fraser^  the  grandson,  and 
James  Henry  Hdtutounf  o(  debts  due  to  Simon  Fraser^  the  grandfather,)  **hath 
assigned  the  same  unto  S.  /I,  the  grandson,  and  /.  H,  H  Now,  this  indent- 
ure further  witnesseth,  that  it  is  hereby  agreed  by,  and  between  S,  F,,  the  grand- 
father, S^  F.^  the  grandson,  and  •/.  H.  H,f  that  in  consideration  of  12,000/.  unto 
him,  S.  F.^  the  grandfather,  in  hand  paid  by  •/•  H.  /T.,  as  his  share  of  the  capi- 
tal, and  for  raising  24,000/.,  the  proportion  of  S.  /*.,  the  grandson,  of  such  capi- 
tal, the  sum  of  36,000/.,  part  of  the  sum  of  88,083/.  3s.  5£/.,  the  balance  of  the 
debts  and  credits  of  S.  A.,  the  grandfather,  shall  be  retained  and  kept  by  them, 
S,  F.f  the  grandson,  and  J,  H.  H<,  as  their  capital  or  joint  stock,  and  shall  be- 
long to  them  in  the  following  proportions,  (that  is  to  say,)  24,000/.,  part  thereof, 
to  S,  /I,  the  grandson,  and  12,000/.,  the  residue  thereof,  to  J,  H.  H;  and  it  is 
also  further  agreed  between  S.  /I,  the  grandfather,  S.  /I,  tlie  grandson,  and  J. 
H,  Hj  that  2033/.  3«.  5(/.,  being  the  remainder  of  the  balance  of  the  debts  and 
credits  of  S.  /*.,  the  grandfather,  shall  be  paid  by  S,  /".,  the  grandson,  and  /. 
H,  H.9  unto  S,  F.y  the  grandfather,  his  executors,  administrators,  or  assigns,  by 
equal  instalments,  at  the  end  of  six,  twelve,  eighteen,  and  twenty-four  months 
from  the  date  of  these  presents,  but  without  interest;  and  it  is  hereby  further 
agreed  and  declared  between  the  parties  hereto,  that  in  case  any  of  the  debts  b%, 
assigned  to  S,  /I,  the  grandson,  and «/.  H  /f.,  by  S.  /I,  the  grandfather,  shall 
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hereafter  prove  bad  and  not  recoverable,  the  loss  shall  be  borne  by  S.  /I,  the 
grandson,  and  /.  H,  W^  The  deed  contains  many  provisions  which  do  not 
bear  on  tlie  present  question,  but  relate  to  the  mode  in  which  the  business  was 
tD  be  ^carried  on.  Now,  what  was  the  object  which  the  parties  had  in  rmAA^ 
view  by  this  instrument  7  The  elder  Fraaer,  who  was  about  to  retire  from  ^ 
business,  engages  to  relinquish  it  to  the  younger  Fraser^  and  Hou9toun^  and  he 
relinquishes  it  without  a  stipulation  for  any  compensation;  a  balance  is  strackt 
and  it  is  found  that  there  is  due  to  him  a  sum  of  more  than  38,000/.  He  says, 
in  effect,  1  will  assign  all  this,  you  shall  take  both  credits  and  debts,  and  accoont 
to  me  for  the  whole  in  a  manner  pointed  out  by  the  deed;  Hou9t<nm  shall  ad- 
vance 12,000/.  towards  the  capital  to  be  employed  in  carrying  on  the  business, 
and  34,000/.  out  of  die  balance  due  to  me  shaU  remain  in  it  on  the  part  of  Si- 
mon Fraaer^  the  younger.  Then,  as  many  of  the  credits  might  turn  out  unpro- 
ductive, there  is  an  express  provision,  that  the  loss,  if  any,  should  fall  on  the 
two  partners,  that  is,  that  it  should  come  into  the  general  account  of  the  trade, 
and  that  the  balance  of  2033/.  should  be  accounted  for  to  the  grandfather. 
There  is  nothing  unreasonable,  that  ailer  the  grandfather  had  assigned  all  the 
credits,  the  partners  should  take  upon  themselves  the  dischaige  of  all  the  debts; 
but  whether  unreasonable  or  not,  they  take  this  upon  themselves  by  express 
provision,  and  not  under  a  mere  recital,  as  it  has  been  contended  on  the  part  of 
the  defendant.  The  deed  states,  ^  it  has  been  agreed  that  the  whole  of  the 
debti  and  credits  of  Simon  Fraaer,  the  grandfather,  shall  be  received  and  paid 
by  Simon  Frattr^  the  grandson,  and  Jamea  Henry  Hountoun;^*  and  there  is 
an  express  covenant,  that  they  shall  pay  to  the  grandfather  the  balance  of  2033/. 
For  the  defendant,  it  is  contended  that  this  passage  is  a  mere  recital  of  a  sep- 
arate parol  agreement,  according  to  the  terms  of  which  it  had  been  agreed  the 
debts  should  be  paid ;  and  that,  although  this  supposed  recital  might,  perhaps, 
furnish  evidence  in  support  of  another  action,  it  does  not  amount  to  any  stipu- 
lation by  which  Hoiuioun  'rendered  himself  liable  to  the  debts  under  rmiJA 
the  instrument  now  put  in  suit.  The  court,  however,  must  look  at  the  ^ 
whole  of  this  instrument,  and  if  they  find  it  contains  a  clear  agreement  to  do  any 
act,  whether  in  the  way  of  covenant,  provision,  or  even  exception,  then  it  is 
clear  that  an  action  of  covenant  may  be  maintained  on  the  instrument.  So  look- 
ing at  this  instrument,  and  considering  the  nature  of  the  subject-matter,  we  think 
there  is  that  which  amounts  to  the  covenant  which  has  been  correcdy  stated  in 
the  declaration,  anh  that  the  plaintiffs  are  entitled  to  recover. 

Park,  J.  No  one  can  read  the  words,  **  And  whereas,  an  account  of  all  the 
debts  and  credits  of  the  said  S.  jP.,  the  grandfather,  in  his  said  trade  or  business 
of  a  general  merchant,  hath  been  this  day  taken,  and  the  balance  in  favor  of  the 
aaid  S,  Ff  the  grandfather,  amounts  to  the  sum  of  38,033/.  3».  5(/.  And  whereas, 
it  has  been  agreed  by,  and  between  the  said  S.  jP.,  the  grandfather,  and  S.  /I,  the 
grandson,  and  /.  H,  £/.,  that  the  whole  of  the  said  debts  and  credits  of  the  said 
S»  /I,  the  grandfather,  shall  be  received  and  paid  by  the  said  S.  jP.,  the  grand- 
son, and  y.  JJ.  H,,  and  that  the  said  balance  of  38,033/.  3^.  6d.  shall  be  ac- 
counted for  and  paid  by  them  in  manner  hereinailer  mentioned;'*  and  have  any 
doubt  that  it  was  the  intention  of  the  parties  that  Simon  Freuter,  the  grandson, 
and  James  Henry  Houstotm  should  pay  the  debts  of  Simon  Fraser^  the  grand- 
father. If  we  were  to  hold  otherwise,  they  would  receive  all  the  credits,  and 
yet  be  under  no  obligation  to  furnish  any  consideration  for  such  a  benefit.  As 
to  the  ailment,  that  it  would  be  a  hardship  that  a  partner  who  is  benefitted  only 
to  the  extent  of  a  third,  should  pay  all  the  debts,  that  is  a  hardship  which  ap- 
plies to  all  cases  of  partnership,  and  is  a  matter  which  the  partners  must 
'arrange  among  themselves,  but  which  cannot  affect  the  claim  on  the  r^^^e 
part  of  the  grandfather.  L  *** 

BunxouoH,  J.  The  agreement  which  appears  in  the  language  of  the  deed, 
must  have  been  entered  into  after  the  account  of  the  grandfathers  concerns  had 
been  takes;  why  are  we  to  presume  a  separate  and  independent  parol  agree- 
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ment  unconnected  with  thivT  The  whole  was  one  tnmiactioQ,  and  it  must  be 
intended  that  the  agreement  specified  in  the  deed  with  respect  to  the  payment 
of  the  debts  was  part  of  that  transaction,  and  equally  bindmg  on  the  parties  as 
all  the  rest  of  it. 

Judgment  for  the  plaintiff. 


ROBERTSON  v.  CLARKE. 

Where  t  ship  was  no  diattared  in  a  storm  that  upon  nirray  it  was  round  the  ezpenee  of  repair- 
ins  her  would  far  exceed  her  original  yalue,  and  the  captain  having  eold  her  honaJidB  for  the 
benefit  of  all  ooncemed,  the  porchaaer  ehortly  afterwanda  hroke  her  up :  Held,  that  thki  waa 
each  an  argent  necesntv  aajuaiified  the  aale. 

The  MomHUum  ia  not  in  the  EaH  Indiet^  nor  an  Indiam  iaiand. 


This  was  an  action  on  two  policies  of  insurance.  The  first  was  dated  264i 
oi  January^  1830,  and  was  effected  on  the  ship  Nrntune,  valued  at  80002.,  for 
a  voyage  '^at  and  from  London  to  New  South  tFales  and  Van  DiemmCB 
Land^  the  Ea^t  Indies,  East  India  islands,  Persia^  and  elsewhere,  with  liberty 
to  touch  and  call  at  all  porti  and  places  on  this  or  the  other  side  of  the  (kqte  o/* 
Good  Hope^  until  her  arrival  at  her  final  port  of  discharge  in  Europe^  The 
second  policy  was  on  the  freight  of  the  ship  Nepttme;  it  was  dated  on  the  16th 
of  January,  1821,  and  wns  effected  for  the  sum  of  4000/.,  the  risk  commencing 
**at  and  from  the  termination  of  her  outward  voyage  at  New  South  Wales  and 
*4461    ^^^  DiemerCs  *Land,  to  her  ports  of  discharge  and  loading  in  India, 

-^  the  East  Indian  islands,  and  during  her  stay  and  loading  there,  to  her 
final  port  of  discharge  in  Europe.''*  The  cause  was  tried  before  Burrough,  J., 
at  GvUdhaU,  when  the  plaintiff  called  several  witnesses,  from  whose  testimony 
it  appeared  that  the  Neptune  sailed  from  England  in  the  beginning  of  1820, 
with  convicts  for  New  South  Wales,  having  previously  undergone  a  survey  by 
the  government  officers  appointed  for  that  purpose.  She  performed  her  out- 
ward voyage  well,  and  having  discharged  her  convicts,  she  sailed  to  Surabaya^ 
where  she  took  in  a  caigo  of  rice,  which  she  carried  to  the  island  of  MauritiuSf 
where  she  discharged  the  cargo,  and  was  unloaded  to  her  very  keel.  The  rice 
was  found  to  be  perfectly  free  firom  damage,  and  on  a  survey  being  had,  the 
ship's  bottom  was  found  to  be  quite  dry,  and  in  every  respect  the  vessel  ap- 
peared sound  and  seaworthy.  Having  taken  in  a  cargo  at  the  island  of  iUbti- 
ritius,  she  set  sail  for  Europe;  at  the  time  of  her  making  land  at  Mgoa  Bay^ 
the  weather  became  very  bad,  and  after  that  period  she  encountered  a  gale, 
which  continued  incessandy  until  she  arrived  at  Symond^s  Bay.  When  she 
neared  that  port  she  was  in  such  a  state  that  the  captain  was  obliged  to  fire  guns- 
of  distress,  in  consequence  of  which  the  inhabitants  sent  out  assistance,  and  the 
ship  was  brought  into  port  She  was  immediately  surveyed,  but  die  extent  of 
her  damage  could  not  be  ascertained,  as  she  had  a  full  cargo  on  board.  She 
was  therefore  unloaded,  and  surveyed  a  second  time,  when  the  surveyors,  among 
whom  was  an  agent  of  Lloyds,  upon  the  captain's  applying  for  advice,  recom- 
mended that  she  should  be  sold,  as  the  expence  of  repairing  her  would  much 
exceed  her  original  value.  The  captain,  acting  under  this  advice,  and  being 
ignorant  of  the  insurance  effected  on  her,  sold  the  ship  and  some  part  of  the 
*4471  ^^^  which  had  been  damaged,  for  about  1 100/.,  *and  having  transhipped 

-'  tlie  remainder,  he  returned  to  Europe.  No  estimate  of  the  expence  of 
repairing  was  given  in  evidence;  but  it  was  proved  that  the  persons  who  had 
bought  die  vessel  on  speculation  had,  afler  a  month,  brought  her  ronnd  to  TabU 
Bay,  where  she  could  have  been  completely  repaired,  but  finding  that  couisa 
to  be  unadvisable  on  aecount  of  the  damage  she  had  sustained,  they  broke  her 
up.    The  defendant  cmitended  at  the  trial  mat  the  captain  ought  to  have  repaired 


58S  Robertson  i^.  Clarke.  H.  T.  1824.         [447 

at  any  ezpenoe  less  than  the  yalne  insared,  and  that  he  was  entitled  to  a  verdict 
on  the  second  policy,  as  the  island  of  the  Mauritius  was  not  an  Indian  island 
within  the  terms  of  the  insurance.  To  support  the  latter  part  of  the  defence, 
he  called  a  witness  from  the  East  Indiorhousty  who  said  he  apprehended  that 
in  physical  geography,  the  Mauritius  must  be  considered  as  an  African  island 
belonging  to  the  Madagascar  Archipelago.  The  plaintiflTs  witnesses  had  pre- 
viously, on  cross-examination,  stated  that  it  was  generally  considered  as  an 
Indian  island.  The  learned  judge  left  it  to  the  jury  to  say,  whether,  they 
thought  the  captain  justified  in  selling  the  vessel  under  the  circumstances  which 
had  been  proved,  and  told  them,  tliat  if  they  thought  the  sale  a  matter  of  neces- 
sity they  must  find  for  the  plaintiff*.  He  also  left  them  to  consider  of  the  evi- 
dence which  had  been  ofiered  relative  to  the  Mauritius  being,  or  not,  an  Indian 
island. 

The  jury  returned  a  general  verdict  for  the  plaintiff. 

Vaughan^  Seijt.,  on  a  former  day,  had  obtained  a  rule  to  show  cause  why 
that  verdict  should  not  be  set  aside  and  a  new  trial  granted,  on  the  two  objec- 
tions taken  at  the  trial. 

jPe//,  Seijt,  now  showed  cause  against  the  rule.  There  is  one  distinction 
between  the  circumstances  of  this  case  *and  those  on  which  the  defendant  r^^^a 
will  rely :  in  all  the  other  eases,  the  vessel,  after  having  been  sold,  has  ^ 
been  repaired  by  the  purchasers,  and  has  afterwards  brought  a  full  cargo  home, 
while  in  this  case,  the  purchasers,  after  having  taken  the  trouble  of  getting  the 
ship  round  to  Table  Bay^  found  the  attempt  to  repair  her  impracticable,  and 
broke  her  up.  The  captain,  too,  effected  the  sale  ift  ignorance  of  the  vessel 
being  insured,  and  he  therefore,  acted  as  he  conceived  for  the  benefit  of  his 
owners,  whom  he  believed  to  be  the  only  persons  interested.  Upon  these  facts, 
it  is  clear  that  the  sale  was  bonafide^  and  was  the  result  of  extreme  necessity. 
As  to  the  objection  respecting  the  situation  of  the  island  of  Mauritius^  the  only 
witness  called  for  the  defendant  apprehended  the  island  must  be  considered  in 
physical  geography  to  belong  to  Africa^  and  to  form  part  of  the  Madagascar 
Archipelago.  To  oppose  £is,  there  was  the  evidence  of  the  plaintiff *s  wit- 
nesses, who  stated  that  it  was  idways  considered  as  an  Indian  island,  and  that 
general  reputation  is  supported  by  the  testimony  of  several  authors.  In  Mat' 
/urn's  Naval  Gazetteer^  it  vb  described  thus, «« Mauriiius^  an  island  in  the  East 
Indian  OceanJ*^  In  CrutweU^s  Oazetteer  **  France^  Isle  of  an  island  in  the 
Indian  Ocean"  In  Walker's  Gazetteer  it  is  described  in  the  same  manner ; 
and  in  Brooks'* s  Gazetteer  it  is  described  as,  ^  Mauritius^  an  island  in  the  In- 
dian Oeeant  400  miles  east  of  Madagascar,"  All  these  authors  support  the 
testimony  given  at  the  trial  that  it  is  an  Indian  island. 

Vaughm  and  Taddy,  Serjts.,  in  support  of  the  rule.  As  to  the  sale,  the 
only  justification  for  such  a  proceeding,  is  the  extreme  and  absolute  necessity 
of  the  case.  Now,  that  necessity  did  not  exist  in  the  present  instance,  for  the 
ship  could  have  been  repaired  at  the  dqte.  It  was  stated  that  the  expence  of 
repair  would  have  exceeded  her  value ;  but  if  the  plaintiff  chose  to  value  his 
^vessel  in  the  policy  at  8000/.,  he  was  bound  by  that  valuation,  and  should  r«44o 
have  repaired  her  at  any  cost  less  tiian  that  sum.  He  might  then  have  ^ 
claimed  his  loss  from  the  underwriters,  as  the  policy  was  a  contract  of  indem- 
nity ;  instead  of  which  he  put  an  end  to  the  risk,  claimed  for  a  total  loss,  and 
materially  altered  the  nature  of  the  contract.  From  the  language  of  Dallas, 
O.  J.,  in  Read  v.  Bonham,  d  B.  ^  B.  147,  from  the  case  of  Idle  r.  7%e 
Royal  Exchange  Assurance,  3  B.  Moore^  115,  and  many  other  cases,  it  is 
clear,  that  nothing  but  extreme  necessity  can  justify  the  sale  of  the  ship.  It  is 
not  enough  that  uie  sale  was  made  honesUy  and  with  a  good  intention.  As  to 
the  authorities  cited  to  prove  the  Mauritius  to  be  an  Indian  island,  they  are 
opposed  by  the  Encycli^Msdia,  in  which  it  is  called  an  African  island  ;  and  in 
Paul  et  Virginie  it  is  described  in  the  same  manner.  But  without  referring  to 
authorities,  common  sense  decides  the  question.     It  is  only  400  miles  from 
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Madagascar^  while  it  is  four  times  that  distance  from  the  Hast  Indies^  and 
though  now  in  possession  of  England^  it  does  not  form  part  of  the  Ea$t  Indian 
dependencies,  but  has  a  Chief  Justice  appointed  by  the  crown  of  England. 

Cur.  adv.  tmli. 

Lord  GiFFORD,  C.  J.,  now  delivered  the  judgment  of  the  court,  and  having 
stated  the  facts  of  the  case,  said. 

The  rule  mn,  which  has  been  obtained  for  setting  aside  the  verdict  in  this 
case,  was  granted  on  two  grounds.  First,  that  the  vessel  ought  not  to  have 
been  sold,  but  out  to  have  been  repaired.  Secondly,  with  respect  to  the 
insurance  on  freight,  that  no  risk  attached,  because  the  cargo  was  not  shipped 
in  the  East  Indies  or  Indian  islands,  but  at  the  Mauritius. 

As  to  the  objection  that  the  ship  ought  to  have  been  repaired,  and  not  sold, 
*42M)1  ^^  ^'  unnecessary  for  me  to  'investigate  the  numerous  cases  on  the  sub- 
J  ject.  Reid  v.  Darby,  10  East,  143,  the  case  of  the  Gralitudint, 
3  Rob.  Mm.  Rep.  240,  tale  v.  The  Royal  Exeh.  Assur.  Camp.,  8  B. 
Moore^  115,  Reid  v.  Bonham,  Z  B.  fy  B.  147,  and  others.  This  principle 
may  be  clearly  laid  down,  that  a  sale  can  only  be  permitted  in  case  of  urgent 
necessity,  that  it  must  be  bona  fide  for  the  benefit  of  all  concerned,  and  must  be 
strictly  watched.  Nothing  now  can  impeach  the  correctness  of  this  principle, 
and  the  only  question  here  is,  did  the  evidence  establish  that  urgent  necessity  ? 
The  jury  have  come  to  the  conclusion  that  it  did;  and  al^r  hearing  the  notes 
of  the  learned  judge  who  presided,  I  am  of  the  same  opinion.  The  vessel  was 
seaworthy  when  she  left  the  Mauritius;  after  that,  and  before  she  reached  the 
Cape,  she  encountered  a  severe  storm,  and  with  the  utmost  difficulty  succeeded 
in  making  Sumond*s  Bay;  there  she  underwent  a  first  survey,  with  her  cargo 
on  board,  and  as  the  survey  under  those  circumstances  was  necessarily  incom- 
plete, she  received  a  second,  when  it  was  ascertained  she  could  not  be  repaired 
at  Symond*s  Bay.  The  captain  applied  to  Lloyds*  agent,  and  by  his  advice, 
and  for  the  benefit  of  all  concerned,  sold  the  vessel.  The  purchaser,  after  a 
month  had  elapsed,  succeeded  in  bringing  her  round  to  Table  Bay,  but  to 
show  the  state  she  was  in,  he  did  not  attempt  to  repair,  but  broke  her  up  at 
once.  On  these  facts,  I  think  a  case  of  nigent  necessity  has  been  made  out. 
It  is  not  disputed  that  the  sale  was  bona  fide;  and  it  is  clear  that  it  was  for  the 
benefit  of  aU  concerned.  I  agree  that  it  is  not  sufficient  to  show  that  the  sale 
was  bona  fide  and  for  the  benefit  of  all  concerned,  unless  it  be  abo  shown  that 
there  was  urgent  necessity  for  its  being  resorted  to,  but  that  having  been 
satisfactorily  proved  in  the  present  instance,  the  verdict  cannot  be  disturbed  on 
that  ground. 

_..-.  'With  respect  to  the  policy  of  freight,  it  was  incumbent  for  the  plain- 
-^  tiflf  to  prove  that  the  Mauritius  was  an  island  falling  within  the  terms 
of  the  policy.  Now  there  can  be  little  doubt  that,  geographically  considered, 
the  Mauritius  is  not  an  India  or  among  the  Indian  islands :  and  the  testimony 
to  this  point  on  the  part  of  the  plaintiff  rested  on  a  single  witness,  who  said  he 
considered  the  island  to  be  in  India.  This  was  met  by  testimony  on  the  part 
of  the  defendant,  that  it  was  an  island  belonging  to  the  Madagascar  Arehipdago, 
and  in  physical  geography,  part  of  the  district  of  Africa.  No  evidence  was 
adduced  to  show  that  it  was  esteemed  Indian  in  mercantile  acceptation,  and  on 
this  part  of  the  case  the  court  thinks  the  plaintiff  has  failed.  The  verdict  must 
be  confined,  therefore,  to  the  policy  on  the  ship. 

Verdict  reduced  accordingly. 

N«  B.^ — ^In  a  subsequent  aetion  against  another  underwriter  on  the  second 
policy,  tried  at  the  London  sittings  after  this  term,  evidence  beinff  adduced  to 
show  that  in  mercantile  acceptation,  the  Mauritius  is  esteemed  an  Indian 
island,  the  jury  found  a  verdict  for  the  plaintiff. 

8D 
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HILDYARD  v.  SMITH. 

In  to  action  on  a  bill  of  exchange,  the  ooort  would  not  compel  the  plaintiff  to  depoatt  the  bill  in 
the  handa  of  the  proihoootary  for  the  porpoae  of  enabling  the  defendant  to  uupect  it. 

Onslow,  Seijt,  hiui  obtained  a  rule  calling  on  the  plaintiff  to  ahow  cause 
<^  why  a  bill  of  exchange,  on  which  this  action  was  brought,  ahould  not  be 
impounded  in  the  handa  of  the  prothonotarj,  and  the  defendant  be  permitted 
to  inspect  it,**  in  order  to  see  whether  or  no  it  was  a  foigery.  He  had  sug- 
gested that  bonds  were  commonly  submitted  in  this  manner  to  the  *in-  rmA^a 
spection  of  the  defendant;  and  mentioned  an  unpublished  case  in  the  ^ 
exchequer,  in  which  the  same  thing  had  been  done  in  the  instance  of  a  bill  of 
exchange.     But  cause  being  shown  by 

Fell,  Serjt.,  who  observed  that  the  reason  alleged  for  the  necessity  of  inspec- 
tion would  be  matter  of  defence  at  the  trial,  the  court 

Discharged  the  rale. 


GEORGE  SIMSON  v.  JOHN   COOKE,  et  al,  Executora  of  WILLIAM 

PEARETH. 

A  bond  by  which,  after  reciting  the  partnenhip  of  /.  C.  <(•  T.  C,  W.  P,  became  eoretr  for 
such  sttms  as  ahould  be  advanced  to  meet  billa  drawn  by  /.  Ci  T,  C,  or  either  of  tnaoi, 
waa  held  not  to  extend  to  billa  .drawn  by  /.  C.  after  the  death  of  T.  C, 

Tbs  plaintiff  declared  in  debt  on  a  bond  which,  being  set  out  on  oyer,  was 
as  follows : 

We,  John  Cooke  and  T%oma9  Cooke^  both  of  Sunderland^  bankers,  cairying 
on  business  under  the  firm  of  Coi^e  ^  Co.^  and  WiUiam  Peartih^  are  joindy 
and  severally  bound  to  Pairiek  Crm^urd  Bruce^  Cheotgt  Simeon^  and  George 
Taylor^  of  London,  bankerf ,  carrying  on  business  under  the  firm  of  ^  Wett^ 
BrucOf  SwMon,  4*  Tojflor^**  in  the  penal  sum  of  5000I.,  to  be  paid  to  the  said 
P.  C.  B»,  O.  S.,  ^  G.  7\,  their  attorney,  executors,  administrators,  or  assigns, 
for  which  payment  we  bind  ourselves  and  each  of  us  by  himself  for  the  whole, 
our  and  each  of  our  heirs,  executors,  and  administrators,  by  tliese  presents 
sealed  with  our  scab;  dated  12th  of   Augtieit  1806. 

The  condition  of  the  bond  was,  **  Whereas,  John  Cooke  and  TTiomae  Cooke 
have  applied  to  P.  C.  Bruce,  G.  Simeon,  and  G.  Taylor,  to  permit  them,  the  said 
J,  C  or  7*.  (7.,  or  persons  anthorized  by  them,  to  draw  bills  on  *jP.  C  r«^o 
B.,  G.  S.,  ^  G.  T.  for  their  acceptance  and  payment,  they,  the  said  ^ 
/•  C.  4t  7*.  C,  engaging  to  pay  or  remit  to  the  said  P.  C.  B.,  G.  S.,  4r  ^*  7*«» 
the  amount  of  such  bills,  at  or  before  the  time  such  bills  shall  become  respee^ 
tively  due ;  and  in  order  the  better  to  secure  P.  C.  B.,  G.  S.,  4r  G.  71,  or  any 
of  them,  associated  or  not  with  any  other  person  or  persons  in  ^e  same  or  any 
other  firm  of  business,  the  due  and  punctual  remittance  of  money  to  pay  ^ 
bills  BO  to  be  accepted  by  them;  and  also  the  payment  of  all  such  sum  and 
sums  of  money  as  they,  tlie  said  P,  C,  B.,  G.  S,,  ^  G.  T.,  shall  advance  for 
the  said  «/.  G.  ^  T,  C,  or  which  shall  or  may  be  due,  or  owing,  or  payable  to 
them,  the  said  P.  C.  B.,  G.  S.,  ^  G.  T.  from  the  said  /.  C.  4-  71  C.  or  any 
or  either  of  them  at  any  time  hereafter,  on  any  account  whatsoever;  they,  die 
said  /.  C.  4*  T.  C.  have  agreed  Is  execute  a  bond  to  P.  G.  B.,  G.  S.,  9f  G.  7% 
together  with  fVUliam  Peareth,  as  their  surety,  and  in  consideration  thereof 
P.  C  B ,  G.  S.,  4r  G.  7*.  have  agreed  to  comply  with  snch  request  for  so  kiy 
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a  time  as  th^  may  think  proper:  now  the  above  written  obligation  is  such  that 
if  J.  C.  4r  ^.  C,  their  executors  and  administratorsy  shall  remit  to  F.  C  J?., 
O.  S.y  4r  G,  7\,  and  every  of  them,  associated  or  not,  as  aforesaid,  the  amount 
of  all  such  sums  of  money  as  they  /.  C  ^  T»  C,  or  either  of  them,  or  any 
other  penon  authorized  by  them  or  either  of  them,  shall  or  may  draw  on 
F.  C,  B,f  G.  iS.,  4"  G,  7\,  or  any  of  them,  associated  or  otherwise  as  afore- 
said, respectively,  or  made  payable  at  their  house  as  and  when  the  same  bills 
and  notes  shall  respectively  become  due,  and  also  shall  from  time  to  time  pay 
or  cause  to  be  paid  unto  /*.  C  ^.,  Gf.  S.^  4*  G.  71,  and  every  of  them,  asso- 
dated  or  not,  as  aforesaid,  their  and  each  of  their  heirs,  executors,  adminis- 
trators, all  such  sums  of  money  as  shall  be  paid  by  them  or  any  of  them, 
*4541  associated  or  not  as  aforesaid,  ^respectively,  for  or  on  account  of  an> 
-J  note  or  notes,  bill  or  bills  of  exchange,  which  shall  at  any  time  here- 
after be  drawn  by  /.  C.  4*  7^*  O,  or  any  or  either  of  them,  or  any  other  person 
or  persons  authorized  by  them  and  accepted  by  jP.  C.  J9«,  G.  &,  ^  G,  7\,  or 
any  of  them,  associated  or  not,  as  aforesaid,  or  made  payable  at  their  house,  and 
also  all  such  sums  of  money  as  F*  C*  B,^  G.  S.^  4*  G.  T.,  or  any  or  either  of 
them,  associated  or  not,  as  aforesaitl,  shall,  at  any  time  hereafter,  pay,  expend, 
lend,  or  advance  to  or  for  /•  C  4*  T.  C,  or  any  or  either  of  them,  or  which 
•hall  at  any  time  hereafter  be  due  to  them,  F.  C.  jB.,  G.  S,^  ^  G,  71,  from 
J,  C  4"  T.  C,  on  any  account  whatsoever,  toffether  with  interest  for  the  same, 
fxom  the  time  the  same  shall  be  advanced  and  paid  by,  or  due  and  owing  to 
them,  the  said  F.  C  ^.,  G.  &,  4*  G.  71,  or  any  or  either  of  them,  associated 
or  not,  as  aforesaid,  after  the  rate  of  five  per  cent,  per  unntim,  and  the  usual 
and  accustomed  commission,  costs,  chaiges,  damages,  and  expenses,  which 
shall  at  any  time  hereafter  be  incurred,  suffered,  borne,  paid,  or  sustained  by 
jP«  C.  ^.,  G.  iS*.,  4*  G.  71,  or  any  of  them,  associated  or  not,  as  aforesaid,  and 
also  all  such  sums  as  ihey  shall  or  may  be  bound,  or  liable,  or  securi^  to  pay 
for  or  on  account  of  /.  C.  4r  T*  C,  or  any  or  either  of  them,  then  and  in  such 
case  the  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect." 

Various  breaches  were  assk[ned  under  the  statute,  for  non-payment  of  sums, 
advanced  by  Were  4*  Co»  to  John  and  Thomas  Cooker  during  their  joint  lives, 
and  to  John  Cooke  sfter  the  death  of  TTunnae  Cooke. 

The  defendants  pleaded  the  general  issue.  At  the  trial  of  the  cause  before 
Burroughs  J.,  at  the  London  sittings  afWr  Driniiy  term  last,  afler  proof  of  the 
bond,  which  was  stamped  with  a  7/.  stamp,  it  appeared  that  the  usual  course  of 
*4651  ^'^^^^  between  Cooke  4*  Co.  and  *frere  4"  C7o.,  was  by  Cooke  4*  Co. 
•J  drawing  bills  upon  Were  4*  Co.,  and  making  drafks  and  notes  payable  at 
their  banking  house,  to  answer  which  Cooke  4*  Co.  from  time  to  time  remitted 
bills  and  cash  to  Were  4"  Co. 

Thonuu  Cooke  died  in  Mojff  1814,  at  which  time  the  balance  due  from  Cooke 
4"  Co,  to  Were  4*  Co.  was  119,684/.  Afler  his  death  the  business  went  aa  in 
the  same  way  as  before;  bills  were  drawn  on  Were  4*  Co.,  notes  made  payable 
at  their  house,  and  remittances  were  continued  from  time  to  time  to  the  general 
account,  as  it  then  stood,  no  balance  being  struck  and  no  rest  made.  The 
amount  of  the  remittances,  subsequent  to  the  death  of  Thomas  Cooke^  exceeded 
119,534/.,  but  on  the  closing  of  the  concenif  in  1816,  there  was  a  balance  of 
65,000/.  due  from  Cooke  4"  Co.  to  Were  fy  Co.  Upon  these  facts,  a  verdict 
was  taken  for  the  plaintiff  in  the  sum  of  5000/.,  subject  to  the  opinion  of  the 
court  on  these  objections  started  at  the  trial,  and  aflerwards  insisted  on  by 

Bosanquet^  Seijt.,  who,  in  Michadmas  term  last,  obtained  a  rule  for  setting 
aside  this  verdict,  and  entering  a  nonsuit  instead,  or  for  setting  aside  the 
verdict  as  to  5000/.  debt,  and  entering  instead  thereof,  a  verdict  for  one 
shilling  damages,  on  the  ground,  First,  that  the  bond,  being  intended  to  secure 
a  balance  of  uncertain  amount,  ought  to  have  had  a  20/.  stamp;  secondly, 
that  under  the  conditions  of  the  bond,  the  defendants  were  not  Uable  for  any 
advances  made  by  Were  4*  Co.  to  John  CookSf  after  the  death  of  TTkomaSf 
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and,  thirdly,  that  the  remittances  made  afler  the  death  of  Thomat  Caokt  ougliS 
to  be  first  applied  in  reduction  of  the  balance  due  at  Thomas  Cookt^B  death. 

^Vaughan  and  Cross^  Serjts.,  showed  cause  against  the  rule.     First,  r^Aj^ 
the  defendants*  bond  is  anterior  to  the  statute  of  48  G.  3.  c.  149.,  by  I- 
which  a  stamp  of  20/.  is  imposed  on  bonds  intended  to  secure  the  payment  of 
a  fluctuating  balance  which  may  exceed  5000/.,  and  there  are  no  words  appli- 
cable to  such  a  bond  in  the  statute  of  44  O.  3.  e.  98.,  the  9um  secured  cleaAy 
meaning,  in  the  language  of  that  act,  the  penalty.    The  case  of  Scott  v.  Msap^ 
2  PricCf  20.,  arose  on  Sie  48  G,  3.  e.  149.,  and,  therefore,  does  not  apply  to  the 
present  question;  and  Prueenng  v.  Ing^  A  B,  ^  A.  204.,  shows  that  additional 
sums  accruing  in  the  way  of  interest,  need  not,  with  reference  to  the  stamp  du^, 
be  considered  in  computing  the  amount  of  the  stamp  for  the  principal  sum. 
Secondly,  by  the  express  language  of  the  condition  the  obligor  was  to  be  liable 
in  respect  of  sums  advanced  to  meet  bills  drawn  by  the  Cookee^  or  either  of 
them ;  so  long,  therefore,  as  the  business  continued  in  the  hands  of  the  Cookes^ 
or  either  of  them,  and  there  was  no  partner  introduced,  the  obligor  was  liable  in 
respect  of  any  debt  which  either  of  them  might  contract  with  Were  ^  Co, 
There  is  not  a  word  in  the  condition  which  confines  the  obligor^s  liability  to 
debts  contracted  during  the  joint  lives  of  the  Cookee.    In  Lord  Arlington  v. 
Merricke^  2  Sound.  403.,  the  recital  of  the  bond  having  stated  that  the  principal 
was  appointed  deputy  postmaster  for  six  months,  it  was  the  expressed  intention 
of  the  parties  that  the  sureties  should  not  be  liable  beyond  that  time ;  but  in  the 
present  instance  the  supposed  intention  of  the  surety  is  set  up  in  oppositicm  to 
his  expressed  intention.     Admitting,  however,  that  the  obligor's  liability  is  con* 
fined  to  die  joint  lives  of  the  Cookee^  then,  thirdly,  as  the  course  of  business 
between  the  Cookes  and  fFere  fy  Co.  was  *for  the  former  to  draw  bills   p»^«w 
and  make  notes  payable  at  the  house  of  the  latter,  and  then  to  make  re-   ^ 
mittances  to  meet  the  advances  made  in  respect  of  such  bills  and  notes,  it  is 
clear  that  virtually,  every  remittance  was  specifically  appropriated  by  the  Cookes 
to  discharging  the  sum  advanced  on  the  last  set  of  bills  or  notes  preceding  each 
remittance :  if  so,  the  sums  remitted  after  the  death  of  Thomas  Cooke  being 
insufficient  to  meet  the  advances  made  afler  his  death,  a  large  balance  remains 
in  respect  of  debts  incurred  before  his  death,  upon  which  balance  the  obligiNr 
will  be  clearly  liable. 

Boaanqfietf  in  support  of  his  rule.  First,  as  to  the  stamp,  the  case  of  Seoti 
v.  Alsopf  although  it  arose  on  a  statute  subsequent  to  the  date  of  the  bond, 
establishes  a  principle  which  applies  to  the  stamp  act  under  which  this  bond 
was  stamped;  the  principle  is,  that  the  penal  sum  mentioned  in  the  bond  is  not 
the  criterion  for  the  amount  of  the  stamp;  but  that  criterion  can  only  be 
obtained  from  the  nature  of  the  transaction  between  the  parties.  The  penal 
sum  here  is  5000/.,  but  it  was  intended  to  be  a  security  for  a  balance  to  a  much 
larger  amount;  and  if  so,  it  ought  to  have  been  stamped  with  a  20/.  8tamp» 
under  the  provisions  of  44  G.  3.  c.  98.  Sched.  A.*->*Bond  given  as  a  securitf 
for  any  sum  of  money  exceeding  20,000/.^20/."  This  is  a  bond  for  securin^g 
money,  and  if  so,  how  much?  balances  which  might  far  exceed  5,000/^  the 
penalty  of  the  bond,  or  even  20,000/. 

Secondly,  from  the  condition  of  the  bond,  it  appears  that  the  obligor  consented 
to  become  surety  for  a  firm  composed  of  the  two  Cookes.  The  terms  of  the  con- 
dition cleariy  import,  that  he  only  proposed  to  render  himself  liable  for  debts 
contracted  by  the  firm  during  the  joint  lives  of  the  two  partners;  and  it  is  most 
^reasonable  that  his  liability  should  not  be  extended  further,  for  he  might  r^AKa 
have  been  induced  to  incur  the  liability  by  confidence  in  the  prudence  or  ^  ^^ 
management  of  the  deceased  partner.  From  the  case  of  Lord  Arlington  v.  Afer- 
rickCf  2  Wms.  Sound.  403,  downwards,  there  is  a  series  of  decisions,  and  they  are 
all  collected  in  Weston  v.  Barton^  A  Taunt.  073,  showing  that  the  liability  of  the 
obligor  cannot,  in  such  a  case,  be  extended  beyond  the  joint  lives  of  the  parties, 

'     whose  connection  he  engaged  to  become  bound. 
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Thirdly,  asmiming  that  the  obligor  was  only  liable  on  the  balance  due  at  the 
death  of  Tliomas  Cooke,  then,  as  there  has  been  no  specific  appropriation 
either  by  John  Cooke,  or  fFere  ^  Co.,  of  the  remittances  made  aflerwards,  as 
there  was  not  even  a  balance  struck,  or  a  rest  made  in  the  accounts  at  the  death 
of  Thomca  Cooke,  the  remittances  subsequent  to  his  death  must  be  first  applied 
in  discharge  of  the  debt  of  longest  standing.  Bodenham  v.  Purchas,  2  JB.  ^ 
A,  45.  Brooke  y.  Enderby,  2  B.  fy  S.  70.  Simpson  v.  Ingharn  2  B, 
4-  C.  65. 

Lord  GiFFORD,  C.  J.  This  is  an  application  by  the  defendant  in  this  cause 
to  enter  a  nonsuit,  instead  of  the  verdict  which  has  been  found  for  the  plaintifiT, 
and  if  he  shall  fail  in  that  application,  to  reduce  the  damages  to  Is. 

The  success  of  the  first  application  will  depend  on  the  construction  to  be  put 
on  the  44  G.  3.  c.  08.  The  present  suit  has  been  instituted  on  a  bond  entered 
into  by  three  persons,  John  and  Thomas  Cooke,  and  ffiiliam  Peareth,  in  the 
year  1805,  with  a  penalty  of  6000/.,  conditioned  for  the  securing  any  balance 
which  might  become  due  from  the  Cookes,  who  were  bankers  at  Sunderland, 
*4501  ^  ^^^  ^  ^0.,  bankers,  in  London,  upon  a  'running  account  between 
-^  them ;  and  it  is  contended,  that  this  bond  should  have  had  a  20/.  stamp. 
By  the  44  G.  3.  c.  9,  schedule  A.,  it  is  enacted,  that  for  every  bond  given  as  a 
security  for  any  sum  of  money  not  exceeding  100/.  there  shall  be  a  stamp  of 
1/.,  and  80  on  progressively  increasing  in  amount;  and  the  words  applicable  to 
this  bond  are,  *«  exceeding  4000/.  and  not  exceeding  5000/. — IV*  There  is 
also  an  enactment,  that  for  a  bond  of  any  kind  whatsoever,  not  otherwise 
chaiged  in  the  schedule,  or  wholly  exempted  from  duty,  there  shall  be  upon 
any  number  of  words,  not  amounting  to  thirty  common  law  sheets,  of  which 
any  such  bond  shall  consist,  a  stamp  of  1/.  Afler  the  passing  of  this  act  it  was 
discovered,  that  many  bonds  intended  to  secure  fluctuating  balances  for  large 
sums  of  money,  did  not  fall  within  its  provisions ;  and  therefore,  by  48  G.  3.  c. 
149,  it  was  enacted,  that  for  a  bond  given  as  a  security  for  the  repayment  of  any 
sum  or  sums  of  money  to  be  thereafler  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,^where  the  total  amount  of.  the  money 
secured  or  to  be  ultimately  recoverable  thereupon,  shall  be  uncertain  and  limits— 
without  the  stamp  duty  shaU  be  20/. 

I  collect  from  these  words,  either,  that  the  legislature  thought  that  bonds  of 
this  description  had  been  omitted  in  the  44  G.  3.  t .  98,  or,  that  if  included, 
they  must  be  considered  as  falling  within  the  clause  which  provides  a  stamp  on 
the  amount  of  the  penalty  in  the  bond,  or  within  the  clause  which  apportions 
the  amount  of  the  stamp  to  the  number  of  words  used ;  and,  that  they  have, 
therefore,  in  the  48  G,  3,  framed  a  new  and  express  enactment,  to  meet  what 
was  a  casus  omissus  in  the  former  statute.  This  case,  therefore,  is  not  gov- 
erned by  the  decision  in  Scott  v.  Msop;  and  it  must  be  taken,  that  the  stamp 
which  has  been  employed  was  the  proper  stamp. 

*4fi0l  *^"^  ^  rxkoxe  important  question  in  this  cause  is,  whether  the  defend-^ 
•^  ants  are  liable  for  advances  made  to  the  Sunderland  bankers  after  the 
death  of  77iomas  Cooke,  This  must  turn  on  the  construction  of  the  instrument 
itself,  which  must  be  most  accurately  looked  at  for  that  purpose.  It  b^ns 
with  the  words  ''We,  John  Cooke  and  Thomas  Cooke,  of  Sunderland,  bankers, 
carrying  on  business  under  the  firm  of  Cooke  ^  Co,,  and  WiUiam  Peareth,  are 
jointly  and  severally  bound  to  Patrick  Craufurd  Bruce,  George  Simson,  and 
George  Taylbr,  of  London^  bankers,  in  the  penal  sum  of  5(K)0/..*"  and  the 
languace  of  the  condition  is,  <<  Whereas  John  Cooke  and  Thomas  Cooke  have 
applied  to  P.  CL  Bruce,  G.  Simson,  and  G,  Taylor,  to  permit  them,  the  said 
John  Cooke  and  TliOfnas  Cooke,  or  persons  authorized  by  them,  to  draw  bills 
on  P.  C.  Bruce,  G.  Simson,  and  G.  Taylor,  for  their  acceptance  and  payment, 
they  the  said  J.  C.  and  T,  C.  engaging  to  pay  or  remit  to  the  said  A  C  B,, 
O.  S.f  and  G.  T.  the  amount  of  such  bills," — ^the  above  written  obligation  is 
mefat  thai  if  /•  C.  and  T.  C.  shall  remit  to  P.  C.  B.,  G.  S.,  and  G.  71  the 

Vol.  Yin. — ^75.  3  d  2 


594  SiMsoN  t^.  Cooke.  H.  T.  1834.  [460 

amount  of  all  such  Bums  as  they  the  said  /.  C,  and  T.  C,  or  either  of  them, 
or  any  other  person  authorized  by  them  or  either  of  them,  shall  diaw  on 
P.  C  J9.,  G.  S,^  and  G.  TJ** — ^then  and  in  such  case  the  obligation  to 
be  void." 

Now  it  appears  that  the  object  of  the  principals  in  this  bond«  and  of  the 
surety  likewise,  was,  to  secure  to  the  London  house  the  advances  they  might 
make  to  the  Sunderland  house,  constituted  as  it  then  was  of  the  two  partners, 
John  and  Tlwmas  Cooke,  In  order  to  extend  t-he  bond  beyond  this,  it  ought, 
as  against  the  surety,  to  appear  expressly  that  he  proposed  to  render  himself 
liable,  in  respect  of  advances  made  to  the  survivor.  If  such  was  his  intention, 
why  were  not  some  such  words  as  the  following  inserted;  *'at  whatever  time 
such  bills  shall  have  been  drawn,  whether  during  the  partnership,  *or  r«jgi 
afterwards  ;**?  witiiout  the  addition  of  any  such  expression  the  words  ^ 
**  or  either  of  them  "  must  be  confined  to  the  acts  of  either  of  them  during  the 
co-partnership.  If  it  had  been  intended  to  extend  the  acts  of  **  either  of  them" 
beyond  the  co-partnership,  such  intendon  ought  expressly  to  have  appeared. 
A  principal  motive  for  William  Peareth*8  joining  as  a  surety  might  have  been 
an  opinion  entertained  by  him  as  to  the  integrity  and  discretion  of  the  deceased 
partner ;  and  if  he  had  been  requested  to  have  extended  his  liability  beyond  the 
life  of  that  gentleman,  he  might  have  refused  to  do  so.  So,  with  respect  to  the 
liability  of  his  own  representatives,  he  might  have  been  willing  to  chaige  them 
during  the  life  of  Thomas  Cooke^  but  not  afterwards. 

The  only  remaining  question  is,  whether  on  the  evidence  adduced  at  the  trial, 
any  part  of  the  balance  due  from  Cooke  ^  Co.  at  the  time  of  the  death  of 
Thomaa  Cooke.is  still  due.  Now  at  the  time  of  his  death  no  rest  or  distinction 
was  made  in  the  accounts,  but  they  still  went  on  as  if  nothing  had  happened, 
and  the  remittances  subsequent  to  the  death  of  Thomas  Cooke  are  more  than 
sufficient  to  cover  the  balance  then  due.  Several  cases  have  been  referred  to, 
particularly  that,  of  Bodenham  v.  Purchase  which  establish  it  as  a  principle,  that 
where  a  debtor  makes  no  specific  appropriation  of  a  sum  remitted  to  account, 
the  creditor  is  bound  to  apply  it  in  liquidation  of  the  earliest  balance  due  from 
the  debtor.  That  principle  applies  here,  and  it  was  for  the  interest  of  all  parties, 
that  the  remittances  subsequent  to  the  death  of  Tliomas  Cooke  should  be  ap- 
plied first  in  liquidation  of  the  old  balance.  The  rule,  therefore,  must  be  made 
absolute  by  the  reduction  of  the  verdict  to  Is.  damages. 

Park,  J.  The  case  of  Scott  v.  Msop  does  not  apply  in  the  present  in* 
stance,  because  the  stamp  duty  required  *in  that  case  had  not  been  im-  r^^go 
posed  when  this  bond  was  executed.  ^ 

As  to  the  construction  of  the  bond,  there  are  circumstances  which  are  deci- 
sive of  the  intention  of  the  parties  to  confine  the  operation  of  it  to  debts  contracted 
during  the  joint  lives  of  the  two  Cookes,  From  the  language  of  the  condition 
it  is  apparent  that  the  distinction  between  an  extended  and  a  confined  liability 
was  perceived  and  attended  to ;  for  the  obligees  are  empowered  to  make  advances, 
whether  associated  as  they  then  were,  or  not;  but  the  expression  associated  or 
not  is  entirely  dropped,  when  mention  is  made  of  the  parties  who  are  to  draw 
upon  the  obligees ;  so  that  when  the  obligor  consented  to  become  liable  for  bills 
drawn  by  •/.  and  T.  Cooke^ox  either  of  them,  the  words  ^asssodatedornoV^  having 
been  carefully  omitted,  *^  either  ofthenC*  can  only  apply  to  acts  done  by  either 
of  them  during  their  partnership.  The  case  of  Weston  v.  Barton^  which  de- 
cided that  a  surety  who  had  bound  himself  as  security  to  meet  advances  to  be 
made  by  a  certain  set  of  obligees,  was  not  liable  in  respect  of  advances  made 
after  one  of  the  obligees  had  ceased  to  compose  part  of  the  firm,  applies  still 
more  strongly  with  respect  to  a  suretyship  for  debts  to  be  contracted  by  several 
obligors.  The  language  of  Mansfield  C.  J.^— ^*It  is  very  probable  that  sureties 
may  be  induced  to  enter  into  such  a  security,  by  a  confidence  they  repose  in  the 
integrity,  diligence,  caution,  and  accuracy  of  one  or  two  of  the  partners,"  if 
peculiarly  applicable  where  the  confidence  reposed  is  with  reference  to  Hat  oobl 
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tracUng  of  debts.  Where  a  father  and  a  son,  for  instance^  are  connected  in 
partnership,  it  is  very  natural  that  a  surety  who  might  be  willing  to  answer  for 
the  acts  of  the  father,  might  hesitate  to  become  responsible  for  the  son  alone. 

With  respect  to  the  appropriation  of  the  sums  remitted  after  the  death  of 
*4631  7^^^.^  Cooke^  this  case  differs  *from  the  case  of  Simpson  v.  Ingham. 
•^  in  which  there  was  a  rest  and  settlement  of  the  accounts ;  but  even  there 
the  court  held,  that  in  the  absence  of  any  specific  appropriation,  the  sums  remit- 
ted after  the  rest  in  the  accounts,  ought  first  to  be  applied  to  the  liquidation  of 
the  old  balance.  Here,  much  more  than  was  sufficient  for  that  purpose  was 
remitted  after  the  death  of  TTbtno^  Cooke,  so  that  as  to  the  reduction  of  dam- 
ages the  defendants  are  entitled  to  make  their  rule  absolute. 

BuRROuoH,  J.  If  there  were  any  ground  for  the  objection  on  the  score  of  the 
stamp,  the  act  of  48  G.  3.  €.  149.,  would  have  been  altogether  unnecessary. 
As  to  the  construction  of  the  bond,  when  I  look  at  the  conmtion  I  entertain  no 
doubt;  if  it  had  been  intended  that  the  surety  should  be  liable  for  debts  eon- 
tracted  after  the  death  of  one  of  the  Cookes,  the  language  of  the  condition  ought 
to  have  been  more  expUdU  As  it  stands,  the  rule  for  die  reduction  of  damages 
must  be  made  absolute. 

Rule  absolute  accordingly. 


•464]  *DOD]NOTON  v.  HUDSON. 


An  tttsehinsnt  was  isfiwd  agunat  a  daimidaiit  for  not  eommmcing  within  four  days  (at  tlM  and 
of  which  time  the  attachment  waa  moved  for,)  compliance  with  an  order  of  court,  which  it 
would  have  taken  him  three  weeks  to  complete. 

Vauohan,  and  Taddy  Serjts.,  showed  cause  against  a  rule  obtained  by  PM 
Seijt,  for  an  attachment  against  the  defendant,  for  disobedience  of  an  oraer  of 
court,  to  reinstate  the  plaintiff's  premises  forthwith.  The  affidavit  on  which 
the  rule  had  been  obtained  stated,  that  the  defendant  had  taken  no  steps  to  com* 
ply  with  the  order,  although  four  days  had  elapsed  since  it  had  been  served. 

It  appeared  also,  by  affidavit,  and  it  was  urged  on  the  part  of  the  defendant 
against  the  issuing  of  the  attachment,  that  it  would  take  three  weeks  to  reinstate 
the  plaintiff's  premises,  and  that  the  attachment  ought  not  to  be  moved  for  tiD 
those  three  weeks  had  elapsed. 

Std  per  Curiam.  The  attachment  is  not  required  because  the  defendant 
has  not  completed,  but  because  he  has  not  even  commenced,  a  compliance  with 
the  order  of  the  court.  If  you  could  show  that  you  had  made  a  beginning,  the 
rule  would  not  be  made  absolute.  As  no  excuse  is  offered,  the  attachment 
must  issue. 

Rnle  absolute. 


«405]  'CANNAN  et  al.  v.  MEABURN  et  al. 

• 
In  an  action  againat  a  ahipowner  for  damam  aoatained  by  the  loea  of  goods  laden  on  board  hk 
■hip,  the  extent  to  which  he  is  responsible  where  the  completion  of  the  voyage  is  prevented 
by  the  tortious  sale  of  the  ship,  is  the  value  of  the  ship  at  the  time  of  sale,  ana  the  amoimt  of 
freight  she  would  have  earned  had  she  completed  her  voyage,  not  the  amoont  of  frtight  cal* 
culated  on  at  the  commencement  of  the  voyagOb 

This  was  an  action  upon  the  case  brouffht  bv  the  plaintiffs,  who  had  by  their 
agents  shipped  72  chests  of  indigo  on  board  the  Lady  Bankst  al  CakuUa. 
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bound  for  London^  against  the  defendants,  the  owners  of  that  ship,  whereof  haae 
VaUanct  was  the  master. 

The  declaration  stated,  that  the  plaintiffs,  at  the  special  instance  and  request 
of  the  defendants,  delivered  to  them  72  chests  of  indigo,  of  the  value  of  7000Z., 
to  be  carried  by  Uie  defendants,  in  and  by  a  certain  ship  of  the  defendants,  called 
the  Lady  Banh,  from  Calcutta  to  London^  and  there  to  be  delivered  to  the 
plaintiffs,  for  certain  freight  to  the  defendants  in  that  behalf,  the  dangers  and 
accidents  of  the  seas,  and  navigation  of  what  kind  soever,  save  risk  of  boats,  so 
far  as  ships  are  liable  thereto,  excepted ;  that  the  defendants  received  the  same 
accordingly  for  such  purposes  ;  that  although  no  dangers  and  accidents  of  the 
seas  or  navigation  of  any  kind  whatsoever  prevented  the  safe  carriage  and  con- 
veyance and  delivery  of  the  said  goods  and  merchandises  as  aforesaid,  the 
defendants  not  regarding  their  duty  in  that  behalf,  did  not  nor  would  carry  and 
convey  the  said  goods  and  merchandises  from  Calcutta  to  London^  but  wholly 
neglected  and  declined  so  to  do,  and  on  the  contrary  thereof  they  wrongfully 
carried  the  said  goods  and  merchandises  to  the  island  of  MauritiuSf  and  there 
left  the  same,  and  that  the  same  there  became  wholly  lost  to  the  plaintiffs. 

The  goods  were  shipped  at  Calcutta^  under  a  bill  of  lading  in  Uie  usual  form. 

*The  Lady  Banks  had,  when  she  sailed  from  Calcutta,  a  full  cargo  r«^^Q 
on  board,  of  sugar,  saltpetre,  indigo,  and  other  articles,  shipped  on  account  ^ 
of  various  persons,  who  had  agreed  to  pay  certain  freights,  in  the  bills  of  lading 
thereof  mentioned,  there  being  no  charter-party,  or  other  contract  for  the  voyage, 
and  the  freight  of  all  the  goods  so  shipped  would  have  amounted  to  2000/.,  if  uie 
goods  had  arrived  in  London,  and  had  been  there  delivered  according  to  the 
terms  of  the  different  bills  of  lading.  The  ship  sailed  from  Calcutta  on  the 
21st  DeoBmber,  1820,  and  anchored  in  Madras  roads  on  the  20th  of  the  same 
month,*  where  she  met  with  a  gale  of  wind,  from  which  she  sustainrni  consider- 
able injury ;  she  afWrwards  put  into  TMneomalee,  in  the  island  of  Ceylon,  to 
repair  the  damage  she  had  sustained,  and  the  captain  there  sold  bags 

of  sugar,  part  of  the  caigo,  and  which  belonged  to  the  defendants ;  part  of  the 
proceeds  of  this  sugar  was  applied  in  the  repairs  of  the  vessel,  and  the  remain- 
der of  the  proceeds  were  remitted  by  the  captain  to  the  defendants.  The  ship 
sailed  from  Trincomalee  on  the  17th  oi  February,  and  in  the  progress  of  her 
voyage,  by  tempestuous  weather,  became  very  leaky,  and  000  bags  of  sugar 
w.ere  necessarily  thrown  overboard,  to  enable  her  to  reach  a  port  of  safety.  The 
ship  reached  the  Mauritius  on  the  24th  of  March  in  considerable  distress,  and 
with  part  of  the  cargo  damaged.  Soon  afler  the  arrival  of  the  ship  at  the  Mau^ 
ntius,  the  captain  petitioned  the  Vice-Admiralty  Court  for  a  survey,  and  the 
caigo  was  discharged  and  deposited  in  warehouses.  The  whole  of  the  cargo 
then  on  board  the  vessel  (except  140  chests  of  indigo  and  30  casks  of  tallow) 
was  deposited  in  one  warehouse,  and  the  140  chests  of  indigo  and  30  casks  of 
tallow  were  deposited  in  another  warehouse  ;  a  fire  took  place  a  few  days  afWr 
thecai^go  had  been  landed,  which  consumed  the  sugar,  saltpetre,  and  all  other 
parts  of  the  cargo,  except  the  140  chests  of  *indigo  and  the  30  casks  of  r»^^ 
tallow.  The  ship  was  aflerwards,  without  any  knowledge  or  privity  of  ^ 
the  defendants,  sold  by  public  auction,  afler  protest  of  abandonment  by  the  cap- 
tain, and  she  was  repaired  by  the  purcliaser  in  the  month  of  July  following.  The 
140  chests  of  indigo  and  the  30  cheats  of  tallow  were  afterwards  also  sold  by 
public  auction,  by  the  registrar  of  the  Vice-Admiralty  Court,  without  any  know- 
ledge or  privity  of  the  defendants.  The  action  was  brought  to  recover  the  value 
of  72  chests  of  indigo,  part  of  the  above  140  chests. 

At  the  trial  it  was  contended,  on  the  part  of  the  defendants,  that  as  ship^ 
owners,  they  were  not  bound  to  repair  the  ship,  nor  were  they  bound  to 
forward  the  indigo  and  tallow  by  another  vessel,  and  that  they  were  not  an- 
swerable for  the  acts  of  the  captain  afVer  the  sale  of  tlie  ship :  his  authority  as 
master  (as  they  contended)  having  then  ceased,  and  the  sale  of  the  remaining 
cargo  being  his  tortious  act    The  Chief  Justice  left  it  to  the  jury  to  consider, 
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whether  the  ship  ought  to  have  been  repaired,  and  whether  the  captain  coidd 
have  forwarded  the  goods  by  another  vessel;  and  held,  that  the  defendants,  as 
owners,  were  answerable  for  the  acts  of  the  captain,  if  the  ship  could  have  been 
repaired  or  the  goods  could  have  been  transhipped.  The  jury  found  a  verdict 
for  the  plaintiffs  generally,  and  stated,  that  they  found  both  of  the  above  points 
in  the  affirmative.  It  was  then  agreed  that  the  amount  of  the  damages  should 
be  settled  by  a  barrister. 

The  defendants  contended,  before  the  referee,  that  under  the  53  G.  3.  e.  159. 
they  were  not  liable  beyond  the  value  of  the  ship  and  freight ;  and  upon  this 
point  the  referee  thought  they  were  correct 

The  next  question  that  arose  was,  admitting  the  case  to  be  within  the  statute, 
when  was  the  value  of  the  ship  to  be  taken  t  whether  at  the  time  the  cargo 
*4681  ^^  ^^^  ^^  *board  her  at  Calcutta^  or  at  the  time  the  cause  of  action 
-^  arose,  viz.,  the  period  when  the  captain  abandoned  the  voyage  at  the 
Mauritius^  at  which  time,  from  the  damage  the  ship  had  sustained,  the  value 
was  considerably  reduced.  The  referee  thought  that  the  value,  at  the  time 
when  the  plaintiff's  cause  of  action  arose  by  the  abandonment  of  the  voyage  at 
the  Mauritius^  was  the  proper  value,  and  awarded  accordingly,  but  stated,  thai 
if  he  were  wrong,  the  verdict  ought  to  be  increased,  by  the  addition  of  2600/. 

The  remaining  question  was,  as  to  the  amount  of  what  freight  the  owners  of 
the  ship  were  answerable,  whether  the  whole  freight  of  the  goods  taken  on 
board  at  Calcutta,  or  only  the  freight  of  the  140  chests  of  indigo  and  80  casks 
of  tallow?  The  plaintiffs  contended,  that  they  were  entitled  to  claim  the  frei^t 
of  tlie  whole  caigo ;  and  the  defendants,  on  the  other  hand,  contended,  they 
were  liable  only  to  the  extent  of  the  freight  of  the  liO  chests  of  indigo  and  30 
casks  of  tallow.  The  referee  was  of  opinion  the  defendants  were  liable  only  to 
the  extent  of  the  freight  of  the  140  chests  of  indigo  and  the  80  casks  of  tallow, 
and  he  allowed  to  Uiat  extent  only,  but  stated,  that  if  he  were  wrong  in  this, 
then  the  damages  ought  to  be  increased  by  the  farther  sum  of  1900/. 

Taddy,  Seqt.,  accordingly  obtained  a  rule  nisi  to  increase  the  damages  to 
that  extent. 

Vaugfutn,  Serjt,  showed  cause  against  the  rule.  By  the  53  G.  3.  c.  159. 
8,  1.  the  owners  are  not  to  be  charg^  with  any  loss  arising  from  any  act,  ne- 
glect, matter,  or  thing  done,  omitted,  or  occasioned  without  their  fault  or  privity, 
further  than  the  value  of  the  ship,  and  the  freight  due  or  to  grow  due  for  and 
*4601  ^"'^^  ^®  voyage.  *The  case  of  fViUon  v.  Dickson,  2  B»  ^  Ji.  2,  has 
■^  decided  that  the  value  of  the  ship  is  to  be  estimated  at  the  time  of  the 
loss,  and  the  principle  of  that  decision  expressly  applies  to  the  freight.  If  the 
ship  had  arrived  in  England,  llOL  would  have  been  all  the  freight  due  for  the 
voyage,  after  the  disasters  that  were  encountered.  The  53  G.  3.  and  the  pre- 
ceding statutes  of  7  G,  2.  c.  15.  and  26  G,  3.  c.  86.,  were  intended,  in  case  of 
ship  owners,  and  to  limit  their  resposibility,  but  they  will  be  liable  beyond  what 
is  required  by  the  law  of  any  other  country,  if  they  are  to  pay  to  the  extent  of 
freight  which  they  can  never  receive. 

Taddy,  Serjt.,  contra.  The  freight  ought  to  be  calculated  at  the  sum  which 
the  freighters  were  chaiged  at  the  commencement  of  the  voyage.  For  where, 
as  in  the  present  instance,  there  has  been  a  jettison,  all  the  property  contributes 
in  a  geneni  average  to  every  one  who  has  sustained  a  loss,  and  among  other 
losses,  that  of  the  owner's  freight  is  always  repaired,  as  appears  by  a  statement 
of  a  general  average  account  in  Abbott  on  Shipping,  4th  ed.  p.  372.  So  with 
respect  to  the  goods  sold,  as  the  proceeds  of  the  sale  reached  the  consignees,  it 
must  be  considered  the  same  thing  as  if  the  goods  themselves  had  arrived ;  and 
if  so,  the  ship  owners  are  entitled,  out  of  these  proceeds,  to  freight  pro  rata 
Uineris.  The  freight  due  on  the  voyage,  therefore,  must  be  that  which  the 
ship  could  have  earned  if  no  peril  had  intervened,  and  for  which  the  owner  is 
entitled  to  contribution  on  a  general  average.  If  the  law  were  otherwise,  the 
owner  might  divest  himself  of  all  responsibility,  by  fixing  the  time  of  his  loss ; 
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he  mi^lit  throw  aU  the  goods  oveiboaid,  or  bum  them  all,  aod  then  claim  to  be 
exempt  from  chaxve  on  the  amount  of  freight.  WUsan  ▼•  DiekMon  is  a  deoiskm 
in  favor  of  *the  plaintiffs ;  for  the  court,  in  putting  an  interpretation  on  rt  j»a 
the  53  G.  8m  did  not  confine  themselves  to  the  literal  acceptation  of  the  ^ 
words  ^grow  dut^*  and  award  to  the  {daintiff  only  in  respect  of  such  suras 
as  the  owner  should  receive  for  freight  at  the  end  of  the  voyage,  but  they  held 
him  liable  to  the  extent  of  what  be  had  received  in  advance,  although  it  could 
not  be  said  that  money  so  received  was  iftie,  or  to  grow  due  for  die  voyage. 
So  here  the  plaintiff  is  equally  liable  for  what  is  charged  on  account,  at  the 
commencement  of  the  voyage.  The  statute  means,  that  ail  sums  shall  be 
brought  hito  account,  which  the  owner  is  at  any  time  in  a  capacity  to  charge, 
m  respect  of  the  voyage.  By  another  section,  the  owner's  responsibilitjr  in 
respect  of  the  amount  of  freight  is  limited  to  what  shall  accrue  within  six  months 
of  Uie  loss.  But  this  clause  would  be  useless  if  the  value  were  at  all  events  to 
be  estimated  at  the  time  of  the  loss. 

Cwr»  adv.  vuli. 

Lord  GiFFORD,  G.  J.,  now  delivered  the  judgment  of  the  court;  and,  after 
stating  the  case,  proceeded : 

TluB  was  a  motion  to  increase  the  damages,  with  reference  to  the  amount  of 
freight  in  respect  of  which  it  is  contended  the  owner  is  liable ;  and  it  has  been 
argued,  that,  under  the  53  G.  3.  c.  159.,  the  whole  freight  chargeable  in  respect 
of  goods  put  on  board  in  Indian  is  the  criterion  by  which  the  damages  in  this 
case  ought  to  be  ascertained.  The  53  G.  3.  enacts,  **  that  no  person  or  persons 
who  is,  are,  or  shall  be  owner  or  owners,  or  part  owner  or  owners  of  any  ship 
or  vessel,  shall  be  subject  or  liable  to  anawer  for  or  make  good  any  loss  or 
damage  arising  or  taking  place  by  reason  of  any  act,  neglect,  matter,  or  thing 
done,  omitted,  or  occasioned  without  the  fault  or  privity  of  such  owner  or  own- 
ers, which  may  happen  to  any  goods,  wares,  merehandise,  *or  other  r*^.*, 
things  laden  or  put  on  board  the  same  ship  or  vessel,  or  which  n^ay  hap-  ^ 
pen  to  any  other  ship  or  vessel,  or  to  any  goods,  wares,  merchandise,  or  other 
things  being  in  or  on  board  of  any  other  ship  or  vessel,  further  than  the  value 
of  his  or  their  ship  or  vessel,  and  the  freight  due  or  to  grow  due  for  and  during 
the  voyage  which  may  be  in  prosecution,  or  contracted  for  at  the  time  of  the 
happening  of  such  loss  or  damage." 

With  respect  to  the  ship,  it  is  admitted  that,  since  the  case  of  WiUon  v.  DiA- 
son^  the  value  of  that  must  be  taken  at  the  time  of  the  loss.  As  to  the  freight, 
it  has  been  contended,  that  the  whole  freight  which  might  have  been  earned,  had 
the  ship  encountered  no  disaster,  is  freight  growing  due  for  and  during  the  voy- 
age which  may  be  in  prosecution,  under  the  spirit  of  this  act.  But  the  opinion 
of  the  court  is,  that  by  growing  due  is  meant,  that,  which  under  the  circum- 
stances was  earned,  or  might  have  been  earned  by  the  voyage  in  question,  and 
that,  therefore,  the  decision  of  the  arbitrator  is  correct.  The  aigument  on  the 
part  of  the  plaintiffs  is,  that  the  ship-owner  is  liable  to  the  extent  of  all  the  freight 
contracted  for;  this,  however,  is  not  the  true  construction  of  the  statute,  accord- 
ing to  which  the  owner  is  liable  only  to  the  extent  of  freight  due  at  the  Maufi- 
tiuSyOT  what  might  have  been  earned  afterwards  if  the  bhip  had  been  repaired : 
that  was  the  only  freight  growing  due  for  the  voyage,  within  the  meaning  of  the 
statute,  and  this  construction  of  the  statute  is  confirmed  by  the  language  of  Bm^ 
/ey,  J.,  in  WiUcn  v.  Dickson, 

But  it  has  also  been  argued,  that  by  the  second  section  of  53  G.  3.  it  is  en- 
acted, **  that  the  value  of  the  carriage  of  any  goods  belonging  to  the  owner  of 
such  ship,  as  also  the  hire  to  grow  due,  (except  only  such  hire  as  in  the  case  of 
a  ship  hired  for  time,  may  not  begin  to  be  earned  until  the  expiration  of  six  cal- 
endar months  after  the  happening  of  such  loss  or  damage,)  shall  be  deemed 
*and  taken  to  be  freight,  within  the  intent  and  meaning  and  for  the  pur-  r»^*o 
poses  of  this  act;"  and  that  in  the  present  case  there  having  been  goods  L 
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of  the  owners  on  board,  which  were  sold  at  the  MauriHuSf  and  the  proceeds 
remitted  home,  the  arbitrator  ought  to  have  estimated  the  freiffht  of  those  goods 
from  the  port  of  loading  to  the  place  at  which  they  were  sold.  No  such  ques- 
tion was  raised  before  the  arbitrator;  and  the  court  might  with  propriety  confine 
their  judgment  to  the  questions  arising  on  the  value  of  the  ship*  and  the  freight 
of  the  goods  unsold :  but  assuming  that  this  question  had  been  debated  before 
the  arbitrator,  we  think  he  has  done  right  in  not  estimating  the  freight  on  the 
proceeds  of  goods  so  sold,  and  that  the  point  falls  within  the  principle  laid  down 
by  the  court  in  Hunter  v.  Prinsep^  10  Eaat^  378.,  where  it  was  holden,  that 
where  goodi  had  been  tortiously  s^d  out  of  a  ship  before  they  reached  their 
destination,  the  shipK>wners  were  not  entitled  to  freight  pro  rata  Uinerii^  al- 
though the  proceeds  arising  from  the  sale  of  the  goods  came  to  the  hands  of  the 
consignees.  With  respect  to  tlie  aigument,  as  to  the  bringing  into  a  general 
average  the  amount  of  freight  that  would  have  accrued  on  the  goods  thrown 
overboard,  we  are  not  aware  that  it  is  the  custom  to  do  this  in  this  country.  It 
may,  perhaps,  be  so,  though  it  does  not  very  distinctly  appear  in  the  calculation 
referred  to  in  the  respectable  work  on  shipping,  which  has  been  cited  at  the  bar : 
but  even  if  it  be  so,  we  think  it  does  not  form  any  part  of  the  freight  due  or  to 
secrue  due  within  the  meaning  of  the  53  G,  3. 

Rule  discharged. 
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A  misdeicriptira  of  the  person  to  whom  a  licence  from  the  crown  is  granted  to  trade  vnih  the 

enemy,  doee  not  invalidate  the  lioenoe. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance,  made  30th  Auftu$i^ 
1810,  at  and  from  Heligoland  to  any  port  or  ports  in  the  Baltic  and  Gtuf  of 
Finland^  against  all  risks,  including  the  risk  of  craft,  and  until  safely  warehoused 
in  the  warehouse  of  the  consignees,  at  the  final  ports  or  places  of  discharge,  with 
liberty  to  carry  and  exchange  real  or  simulated  papers  and  clearances,  and  to 
seek,  join,  and  exchange  convoys,  or  ship  or  ships,  with  leave  to  proceed  and 
sail  to,  and  touch  <uid  stay  at,  any  ports  or  places  whatsoever,  and  to  touch,  stay, 
discharge,  and  reload  cargoes  at  any  port  in  Sweden;  and  to  wait  for  orders, 
and  tor  any  purposes  whatsoever,  at  of  off  any  ports  or  places  they  might  touch 
at,  and  to  return  to  any  port  or  ports  without  being  deemed  a  deviation.  At  the 
foot  of  the  policy  was  the  following  memorandum :  **0n  goods  as  shall  be  de- 
clared and  valued  hereafter,"  and  indorsed  on  the  policy  was  a  declaration  par* 
ticularizing  the  goods,  and  valuing  them  at  10,160/.,  and  the  insurance  was 
declared  to  be  on  such  goods,  per  the  Vrouw  Hendrickuj  Captain  Hendricki, 
The  plaintiff  declared  as  for  a  total  loss.  The  defendant  pleaded  the  general 
issue  non  aeeumpsit. 

This  cause  came  on  to  be  tried  at  the  sittings  at  GuUdhaU^  afler  Michaelmas 
term,  1821,  before  Dallas^  C.  J.,  when  a  verdict  was  found  for  the  plaintiff, 
damages  500/.,  subject  to  the  opinion  of  the  court  on  the  following  case : 

The  plaintiff  was  a  merchant  at  Hanover^  and  a  native  of  tliat  country,  and  at 
*47^1  ^®  ^™^  ^^  effecting  the  ^policy,  of  granting  the  licence  of  the  voyage, 
-*  and  of  the  loss,  was  residing  within  the  Hanoverian  dominions.  The 
plaintiff,  in  1810,  was  the  owner  of  goods  then  lying  at  Heligoland^  consisting 
of  British  colonial  produce,  which  had  been  imported  thither  from  this  country, 
and  were  then  in  tlie  possession  of  his  agents  there. 

The  island  of  Heligoland  was  captured  by  the  British  forces  in  1809,  and 
has  since  continued  under  the  dominion  of  Cheat  Britain. 

The  plaintiff  having  resolved  to  send  these  goods  to  some  of  the  neutral  ports 
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in  the  BaUie^  employed  as  his  agent  for  that  purpoee  (Jhadtt  Frederidk  Bampe^ 
and  sent  him  to  HeHgoland  in  that  diaracter.  Hampe  was  a  merchant, 
and  was  then  on  the  point  of  coming  to  reside  in  this  country,  and  had  given 
instructions  to  his  correspondents  to  procure  him  a  lesidenee  here.  The 
plaintiff,  in  AuguBU  1810,  wrote  to  one  Drederick  Hingender,  his  ^gent  in 
London^  instructing  him  to  effect  an  insuranoe  to  cover  the  adventare,  and  in 
consequence  thereof,  and  prior  to  any  vessel  being  chartered,  KUngtnder 
effected  the  policy  declared  upon,  which  the  defendant  subscribed  for  50CML 
Upon  Hampt^t  arrival  at  Heligoland  he  wrote  to  Klhfigmder^  directing  him  to 
cfaArter  a  vessel  and  send  her  to  Heligoland^  for  the  purpose  of  loading  her  with 
tlie  plaintiff's  goods ;  and  he  also  directed  KUngenaer  to  procure  and  send  him 
a  licence*  Juingender  aocordingly,  on  the  27th  ofJSugtut^  1810,  efaaitered 
the  Vrouw  Hendtieka^  a  neutral  vessel,  and,  by  the  tarms  of  the  charter  party, 
she  was  to  proceed  to  the  island  of  Heligoland^  or  so  near  thereunto  as  she 
might  safely  get,  and  then  load  a  complete  caigo  of  lawful  and  permitted  mer- 
chandize, and  being  so  loaded,  therewith  to  proceed  to  a  port  in  the  Baliie,  bot 
not  higher  up  than  Komngsberg^  and  deliver  the  same.  Klingender  dso,  in 
pursuance  of  his  instructions,  applied  *for  and  obtained  the  llAowing  riti^K 
order  in  council,  and  license :  ^ 

«« At  the  Council  Chamber,  Whitehall,  the  28tfa  day  of 
AugUBt,iS\Q. 
«« Present,  ^ 

^The  lords  of  his  Majesty's  most  Honorable 
Privy  Council. 

•"(Duplicate.) 
**  Whereas  there  was  this  day  read  at  the  board  the  humUe  petition  of 
C  F.  Hampt,  of  London^  merchant,  it  is  ordered  in  council  that  a  license  be 
granted  to  the  petitioner  for  permitting  a  vessel  bearing  any  flag  except  the 
French^  to  proceed  with  a  cargo  of  Briiiah  manufactures,  colonial  produce,  and 
such  goods  as  are  permitted  to  be  exported  from  Heligoland^  to  any  part  in  the 
Baltic  not  under  blockade,  notwithstanding  all  the  documents  which  accompany 
the  ship  and  caigo,  may  represent  the  same  to  be  destined  to  any  other  neutral 
or  hostile  port,  and  to  whomsoever  such  property  may  appear  to  belong,  upon 
condition  that  the  name  and  tonnage  of  the  vessel,  name  of  her  master,  and  time 
of  her  clearance  from  Heligoland^  shall  be  indorsed  upon  the* said  license;  and 
that  a  certificate  from  the  proper  officer  of  the  customs  at  HeHgoland  shall 
accompany  the  caigo,  certifying  that  the  "same  was  originally  exported  from  the 
United  Kingdom ;  such  license  to  remain  in  force  for  four  months  from  the  date 
hereof;  and  at  the  expiration  of  the  same  period,  or  sooner  if  the  voyage  be 
completed,  to  be  deposited,  as  the  case  may  be,  with  the  commissioner  of 
his  majesty's  customs  at  the  port  of  London^  or  with  the  collectors  of  the 
customs  at  the  out»ports.  And  the  Right  Honorable  fiichard  Ryder^  one 
of  his  majesty's  principal  secretaries  of  state,  he  is  specially  authorized 
to  grant  such  *license,  in  case  he  shall  see  no  objection  thereto,  r^Am^ 
annexing  to  sueh  license  the  duplicate  of  this  order,  herewith  sent  for  ^ 
that  purpose. 

**  Cfteftoyni/.'' 

**  To  all  Commanders  of  His  Majesty^s  Ships  of 
War,  Privateers,  and  all  others  whom  it  may 
concern,  greeting. 

**I,  the  undersigned  one  of  his  majesty's  principal  secretaries  of  state,  in 
pursuance  of  the  authority  given  to  me  by  his  majesty,  by  order  of  council* 
under  and  by  virtue  of  power  given  to  his  majesty  by  an  act  passed  in  the  48th 
year  of  his  majesty's  reign, — entided  » an  act  to  permit  goods  secured  in  ware- 
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houses  in  the  port  of  London^  to  be  removed  to  the  out-ports  for  exportation  to 
any  part  of  Europe,  empowering  his  majesty  to  direct  that  licenses  which  his 
majesty  is  authorized  to  grant  under  his  sign  manual,  may  be  granted  by  one 
of  his  majesty's  principal  secretaries  of  state,  and  for  enabling  his  majesty  to 
permit  the  exportation  of  goods  in  vessels  of  less  burthen  than  are  now  allowed 
by  law,  during  the  present  hostilities,  and  until  one  month  After  the  signature 
of  the  preliminary  articles  of  peace," — ^and  in  pursuance  of  an  order  of  council 
especially  authorizing  the  grant  of  this  license,  a  duplicate  of  which  order  of 
council  is  hereunto  annexed,  do  hereby  mnt  this  license  for  the  purpose  set 
forth  in  the  said  order  of  council  to  C.  Filampe  of  London^  merchant,  and  do 
hereby  permit  a  vessel  bearing  any  flag  except  tlie /VencA  to  proceed  with  a  cargo 
of  Britsh  manufacturers,  colonial  produce,  and  such  goods  as  are  permitted  by 
law  to  be  exported  from  Heligoland  to  any  port  in  the  Baltic  not  under  block- 
ade, notwithstanding  all  the  documents  which  accompany  the  ship  and  caigo  may 
*4771  ^P^'^Q^  ^^  same  to  be  ^destined  to  any  neutral  or  hostile  port,  and 
-^  to  whomsoever  such  property  may  appear  to  belong;  provided  that  the 
name  and  tonnage  of  the  vessel,  name  of  her  master,  and  time  of  her  clearance 
from  Heligoland  shall  be  indorsed  on  this  license,  and  that  a  certificate  from 
the  proper  officer  of  the  customs  at  Heligoland  shall  accompany  the  caigo, 
certifying  that  the  same  was  originally  exported  from  the  United  Kingdom. 
This  license  to  remain  in  force  for  four  months  from  the  date  hereof,  and  at  the 
expiration  of  the  said  period,  or  sooner,  if  the  voyage  be  completed,  this  license 
shall  be  deposited,  as  the  case  may  be  with  the  commissioners  of  his  majesty's 
customs  at  the  port  of  London^  or  with  the  collector  of  the  customs  at  the 
out-ports. 

"« Given  at  WhitehaU,  the  28th  day  of  August,  1^10,  in  the  fiRieth  year  of 
his  majesty's  reign. 

«i?.  Ryder  r 

The  indorsements  req«jired  by  the  license  were  duly  made,  and  also  certifi- 
cate from  the  proper  officer  of  the  customs  at  Heligoland,  as  required  by  the 
license.  The  C  F*  Hampe  named  in  the  order  of  council  and  license  was 
the  same  person  as  the  V.  F;  Hampe  employed  by  the  plaintifT  as  above 
stated. 

The  vessel  then  proceeded  to  Heligoland,  and  upon  her  arrival  there  the 
goods  specified  in  the  policy  were  shipped  on  board  by  Hanxpe,  the  goods  being 
the  property  of  the  plaintiff,  and  of  the  value  stated  in  the  policy.  On  the  17th 
Smt ember,  1810,  the  vessel  with  her  cargo  sailed  under  convoy  from  Heligoland, 
Hampe  being  on  board  of  her  as  supercargo,  bound  for  Swinemtmde  in  the 
Prussian  dominions.  On  the  31st  October,  1810,  she  arrived  with  her  said 
cargo  in  the  roads  of  Sunnemunde,  and  soon  after  her  arrival  the  vessel  and 
her  cargo  were  seized  by  a  Prussian  military  force,  and  were  subsequently 
•^TRl  condemned  by  the  public  authorities  at  * Sunnemttnde,  and  the  cargo 
J  became  wholly  lost  to  the  Plaintiff. 

Before  any  of  these  circumstances  had  taken  place  Hanover  was  taken  pos- 
session of  in  a  hostile  manner  by  the  French  troops,  and  during  the  whole 
period  of  the  above  mentioned  transactions  the  powers  of  government  were 
exercised  in  Hanover  by  Jerome  Bonaparte,  the  brother  and  ally  of  Napoleon 
Bonaparte,  who  was  then  at  the  head  of  the  French  government  and  at  war 
with  this  country,  Jerome  Bonaparte  having  assumed  the  tide  of  king  of 
fVesfphalia,  and  Hanover,  having,  on  the  10th  Jtdy,  1810,  been  declared  by 
Napoleon  Bonaparte  a  department  of  such  kingdom  of  Westphalia:  but  these 
acts  were  never  recognised  by  the  government  of  this  country,  nor  was  any 
cession  of  Hanover  made,  nor  any  war  declared  between  Hanover  and  this 
eojntry. 

The  plaintiff  upon  the  trial  called  as  a  witness  a  clerk  from  the  council-office^ 
who  produced  several  original  petitions,  orders  in  council  and  licenses  there- 
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upon  granted  about  the  time  of  the  granting  of  the  license  in  question;  in  some 
of  which  petitions,  orders  in  council,  and  licenses,  the  residence  of  the  petition- 
ers was  not  stated;  in  others  even  the  names  of  the  persons  intended  to  be 
interested  were  whoUj  omitted;  and  the  petitions  were  stated  to  have  been 
presented  **  on  behalf  of  the  different  merchants,*'  without  specifying  either 
their  names  or  national  character :  and  furtlier,  the  plaintiff  offered  to  prove  by 
the  same  clerk,  that  at  the  time  when  the  license  in  question  in  this  action  was 
granted,  the  residence  of  the  petitioner  was  not  considered  a  material  circum- 
stance  at  the  privy  council  board,  which  he  was  ready  to  verify  upon  his  own 
personal  knowledge  of  the  course  of  business,  and  also  bv  the  production  of  the 
council-books,  in  which  the  applications  for  licenses  and  the  minutes  of  deci- 
sions thereon  were  entered. 

*The  defendant  objected  that  neither  the  other  petitions  and  licenses,  r*^^ 
nor  the  parol  testimony  as  to  the  practice  and  understanding  at  the  ^ 
council  board  were  admissible. 

The  plaintiff  insisted  that  the  proposed  proof  was  admissible,  and  ultimately 
it  was  agreed  that  it  should  be  made  one  of  the  points  for  the  consideration  of 
the  court  upon  the  special  case,  whether  the  proposed  evidence  was  competent 
or  not. 

The  general  question  for  the  opinion  of  the  court  was. 

Whether  the  plaintiff  was  entided  to  recover?  If  the  court  were  of  that 
opinion  the  verdict  was  to  stand ;  if  not,  the  verdict  was  to  be  set  aside  and  a 
nonsuit  entered:  either  party  to  be  at  hberty  to  turn  the  case  into  a  special 
verdict. 

Taddy^  Seijt.,  for  the  plaintiff.  The  defendant  relies  on  the  case  of 
Klineender  v.  Bond^  14  Ea9t^  484,  which  is  a  decision  on  the  same  policy  on 
which  this  action  arises,  and  in  which  the  court  held  that  the  description  of 
Hampe,  as  a  merchant  of  London,  when  in  fact  he  did  not  reside  there,  was  a 
fatal  objection  to  the  plaintiff's  claim.  But  that  case  was  decided  without  much 
argument,  upon  a  motion  for  a  new  trial:  after  that  time  the  opinions  of  the 
courts,  with  respect  to  these  licenses,  entirely  changed,  and  it  became  the 
practice  to  give  the  most  liberal  and  extended  construction  to  tliem,  when  it 
was  found  diat  the  trade  of  the  country  could  not  be  carried  on  without  them. 
Hint  V.  Scott,  5  Taunt.  674,  Morgan  v.  Oswald,  3  Taunt.  554,  case  of  the 
Good  Hope,  Edw.  Mm.  Cases,  7,  case  of  the  Vrow  Cornelia,  ib.  24.  The 
plaintiff  being  a  Hanoverian  was  not  an^  alien  enemy,  nor  even  an  alien, 
(Calvin*s  case,  7  Bq),  0  b.,)  so  that  *the  object  of  this  license  was  not  r^AOA 
to  remove  any  disability  of  the  person,  but  a  disability  affecting  the  ^ 
ship;  and  most  of  the  preceding  decision  on  the  subject  of  licenses  have  turned 
on  disabilities  existing  in  the  person  of  the  grantee.  To  what  an  extent  the 
decisions  have  been  carried  in  overlooking  even  disabQities  of  the  person, 
appears  from  Robinson  v.  Tourav,  1  m.  ^  S.  217,  Bazett  v.  Meyer,  5 
Taunt.  824,  Hagedom  v.  Beid,  I  M.  ^  S.  567,  Usparicha  v.  NobU,  13  East, 
332.  But  the  license  in  the  present  case  has  no  object  beyond  the  ship,  and 
no  limitation  in  respect  of  ship,  except  as  to  the  Drench  flag.  There  can  be 
only  two  grounds  for  contending  that  this  license  was  intended  for  a  London 
merchant;  one,  that  the  property  to  be  conveyed  was  the  property  of  a  London 
merchant;  the  other,  that  the  ship  belonged  to  the  port  of  Lmdon^  but  both 
these  suppositions  are  negatived  by  the  language  of  the  license  itself.  Even  if 
it  were  otherwise,  the  supposed  misdescription  amounts  to  nothing;  the  grantee 
is  described  as  of  a  place  at  which  he  was  about  to  reside,  and  even  in  a  deed 
this  would  be  sufficient.  The  evidence  which  has  been  excluded  was  not 
necessary  to  the  support  of  the  plaintiff's  case,  and  may,  therefore,  be  at  once 
abandoned. 

Vaughan,  Serjt.,  for  the  defendant,  relied  on  the  case  of  Elingender  v.  Bond; 
he  contended  that  a  true  description  of  the  person  of  the  grantee  was  necessary 
to  make  the  government  acquainted  with  the  nature  of  the  enterprise,  and  to 
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ascertain  that  it  was  not  a  cover  for  hostile  purposes,  and  he  cited  Warm  v. 
Scoti,  4  Tatmi.  605,  and  Busk  v.  Beli,  16  Eaatf  3,  to  show  that  there  ought 
to  be  in  every  license  a  true  description  of  the  person  of  the  grantee. 
^.g«-|  *Taddt/j  Scrjt.,  in  reply,  observed,  tlmt  Warin  v.  Scott  was  the  case 
-^  of  an  alien  enemy,  residing  in  Great  BrUain^  who  had  a  very  spedal 
license  to  enable  him  to  travel  from  one  part  of  the  kingdom  to  another,  so  that 
an  accurate  personal  description  was  absolutely  necessaiy,  and  he  cited  the 
case  of  Catisine  Mary  Armt^  Edwards,  21,  to  show  that  in  the  Admiralty 
Courts  a  plea  of  alien  enemy  was  not  allowed  where  the  license  was  for 
property,  to  whomsoever  it  might  appear  to  belong. 

Ctir.  adv.  vuU* 

Lord  GiFTORD,  C.  J.,  now  delivered  tlie  judgment  of  court,  and  after  stating 
the  case,  proceeded  as  follows : 

The  question  with  rogaid  to  the  admissibility  of  the  testimony  of  the  clerk 
from  the  privy  council  office  having  been  abandoned,  the  only  question  is, 
whether  die  license,  having  been  granted  to  Hampe  by  the  description  ^*  of 
London,  merchant,"  and  Uie  case  having  found,  that  at  Uie  time  of  the  license 
being  granted  he  intended  to  come  to  reside  in  London,  though  he  had  not  then 
actually  come,  this  misdescription,  if  any,  vitiates  the  license.  The  same 
question  came  before  the  Court  of  King's  Bench  in  the  year  1811  in  the  case 
of  Klingender  v.  Bond,  in  which  the  plaintiff  was  nonsuited,  on  the  ground  of 
thb  misdescription ;  and  upon  a  motion  to  set  aside  this  nonsuit,  on  which 
occasion  the  point  did  not  undei^  any  great  degree  of  discussion,  Lord  Ellens 
borough  retained  the  same  opinion  as  he  had  pronounced  upon  the  trial  of  the 
cause.  It  is  true,  that  at  an  early  period  of  the  issuing  these  licenses.  Lord 
EUenborough  and  the  courts  were  disposed  to  construe  them  stricUy,  as  beiiig 
in  the  nature  of  grants  from  the  crown,  but  that  opinion  did  not  ultimately  pre- 
vail ;  it  was  soon  considered  that  the  object  of  the  licenses  was  to  facilitate 
*482'1  *^^^  commerce  of  the  country,  and  that  they  ought  therefore  to  receive  a 
-I  liberal  construction;  and  various  cases  were  decided  which  strongly 
confirm  this  view  of  the  subject.  In  Morgan  v.  Oaundd,  it  was  holden  that  a 
license  to  a  British  merchant  for  a  ship  to  go  to  a  hostile  port,  and  bring  home 
a  cargo  of  goods,  authorized  the  importation  of  such  goods,  being  the  property 
of  an  alien  enemy,  subject  of  that  hostile  country,  and  therefore  authorized 
him  to  insure,  and  enforced  his  contract  of  insurance  in  our  courts.  In  fVarin 
V.  Scott,  indeed,  it  was  holden  that  a  license,  authorising  the  exportation  of 
goods  by  Van  Buuren  and  Eianningeisser,  or  other  British  merchants,  would 
not  protect  the  exportation  of  those  goods  by  Van  Eyche,  an  alien  enemy, 
whose  license  to  reside  in  this  country  had  expired;  but  in  Hagedom  v.  Rdd, 
it  was  decided  that  a  license  to  •/.  P.  Hagedom,  oi  London,  merchant,  on 
behalf  of  himself  or  other  British  or  neutral  merchants,  would  protect  a  ship 
in  which  Hagedom  and  an  alien  enemy  were  joinUy  interested;  and  this  was 
decided  on  the  same  principle  as  Morgan  v.  Oswaid,  namely,  that  the  license 
was  intended  to  legalize  a  commerce  beneficial  to  the  country,  without  regard 
to  the  individuals  ensaged  in  that  commerce.  In  Edtoard's  Admirality  Cases, 
there  are  several  other  cases  to  the  same  efiect  Now,  first,  was  there  any 
firaud  intended  or  committed  in  the  present  instance  ?  The  grantee,  it  is  true, 
is  described  as  of  London,  merchant,  at  a  time  when  he  had  not  yet  arrived  in 
London,  though  he  actually  proposed  to  reside  there ;  but  the  object  of  the 
license  was  simply  to  legalize  the  adventure,  under  the  provisions  of  an  order 
in  council,  and  the  conditions  imposed  in  the  license  are  applicable,  not  to  the 
person,  but  (o  the  ship;  those  conditions  are,  that  the  name  and  tonnace  of  the 
vessel,  the  name  of  her  master,  and  time  of  her  clearance  from  Hdigoiand, 
*4fian  "^^^  ^  indorsed  upon  the  license,  and  that  *a  certificate  from  the  ofiicer 
-I  of  the  customs  at  Heligoland  shall  accompany  the  cargo.  All  those  con- 
ditions have  been  complied  with;  and  as  to  the  description  of  the  merchant,  it 
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is  not  found  that  he  intended  to  remain  at  Heligoland,  but  on  the  contrary,  that 
he  had  a  fixed  intention  of  coming  here.  Now  as  these  instruments  are  to 
receive  a  liberal  construction,  as  the  object  of  them  is  to  legalize  the  adventcre 
rather  than  to  qualify  the  party  applying,  it  appears  to  us,  with  all  deference 
to  the  decision  in  Elingender  v.  Bond,  upon  considering  the  subsequent  cases, 
in  which  these  licenses  have  been  viewed  with  less  rigor,  that  the  misdescription 
in  the  present  instance  does  not  vitiate  the  license,  and  that  the  plaintiff  i* 
«nitided  to  recover. 

Judgment  for  the  plaintiff  accordingly 


ONGLEY  V.  CHAMBERS. 

Under  a  derise  of  the  rectory  or  parsonage  of  JV.,  with  the  measaaffes,  lands,  &,c.  thereuitU 
btiamgtHgt  Held,  that  lands  passed  which  bsd  been  acquired  by  the  owners  of  the  rectory 
between  the  fifth  year  ofJamea  the  Firsthand  1632,  and  had  always  afterwards  be«B  occupied 
with  the  rectory. 

Tbis  was  an  action  of  covenant  upon  an  indenture  of  lease,  bearing  date  the 
30th  of  August,  1804,  and  made  between  one  William  Hopson,  of  the  one 
part,  and  the  defendant  of  the  other  part,  of  certain  premises  particularly  men- 
tioned in  the  lease  for  the  term  of  twenty-one  years  from  MichadmaB  day  then 
last  past,  at  the  yearly  rent  of  1230/.;  and  the  plaintiff  in  his  declaration  made 
title  to  the  said  premises  as  assignee  of  the  reversion  thereof,  under  the  will  of 
Witticnn  Hopson.  The  defendant  pleaded,  *'that  the  said  tF,  Hopson  did  not 
by  his  last  will  and  testament  give  and  devise  the  said  reversion  of,  and  in  the 
said  demised  premises  *with  the  appurtenances  to  the  said  T%omaB  r«40j 
Mtndden  and  John  Ckambera,  and  their  heirs,  to  hold  as  therein  men-  ^ 
tioned,  in  manner  and  form«  &c, ;"  upon  which  issue  was  joined. 

At  the  trial  before  Park,  J.,  at  the  Middlesex  sittings  after  Michaelmas  term, 
1821,  a  verdict  was  taken  for  the  plaintiff  for  1230/.  by  the  consent  of  the 
counsel  on  both  sides,  subject  to  the  opinion  of  the  court  on  the  following  case. 

By  indentures  of  lease  and  release,  bearing  date  the  24th  and  25th  days  of 
December,  1789, 

All  that,  the  rectory  or  parsonage  of  Minster,  in  the  isle  of  Sheppey,  in  the 
county  of  Kent,  and  all  that  messuage  or  tenement  called  or  known  by  the 
name  of  the  Parsonage-house,  of  Minster  aforesaid,  together  with  the  bams, 
stables,  out^houses,  edifices,  buildings,  closes,  yards,  gardens,  several  pieces  of 
arable  meadow,  pasture,  and  marsh  land  following,  that  is  to  say:  All  that 
piece  or  parcel  of  land,  commonly  called  or  known  by  the  name  of  Piatt* s  Land, 
containing,  &c.  The  two  pieces  of  meadow  land  before  Platt^s  Land,  con- 
taining, £c. :  the  piece  of  land  commonly  called  or  known  by  the  name  of 
Hollmd^s,  containing,  &c. :  one  other  piece  or  parcel  of  land,  commonly  called 
or  known  by  the  name  of  Upper  Burston^a,  containing,  &c. :  one  other  piece 
or  parcel  of  land  commonly  called  or  known  by  the  name  of  Lower  BurstonU, 
containing,  &c. :  one  other  piece  or  parcel  of  meadow  land  lying  before  the  said 
messuage  or  tenement,  containing,  d^c. :  one  other  piece  or  parcel  of  land  com- 
monly called  or  known  by  the  name  of  Barton-hilt,  containing,  &c. :  one  other 
piece  or  parcel  of  land  commonly  called  or  known  by  the  name  of  the  Further 
Barton-hill,  containing,  &c. ;  The  New  Grounds,  containing,  d^c. ;  one  other 
piece  or  parcel  of  land  commonly  called  or  known  by  the  name  of  Sharden^s, 
containing,  &,c. :  and  also,  all  that  messuage,  tenement,  or  *cottage,  with  ^9405 
the  yard,  garden,  and  piece  or  parcel  of  meadow  land  thereto  belong-  ^ 
ing,  commonly  called  the  Shoulder  of  Mutton  piece,  containing,  &c.,  with  the 
appurtenances :  and  also,  all  that  piece  or  parcel  of  fresh  marsh  land,  commonly 


485] 


1  Bingham.  605 


called  or  known  by  the  name  of  the  Ferry  Marshy  containing,  dtc,  with  the 
appurtenances ;  all  which  said  several  pieces  or  parcels  of  land  contain  together, 
in  tlie  whole  by  estimation  108  acres,  be  thereof  more  or  less  with  the  appur* 
tenances,  and  are  with  the  said  messuage  or  tenement,  cottage  and  premises 
aforesaid,  situate,  lying  and  being  in  the  said  parish  of  Minster ^  in  the  isle  of 
Sheppey  aforesaid,  and  were  formerly  hi  the  tenure  or  occupation  of  John  Gore^ 
Esq.,  ailerwards  of  John  Bakery  afterwards  of  George  jSvana  Baker^  after- 
wards of  John  Hopson^  and  now  of  the  said  William  Hopaon^  his  assigns  or 
under-tenants ;  and  also,  all  and  all  manner  of  tithes,  oblations,  and  obventions, 
yearly  and  every  year,  growing,  renewing,  and  arising  within  the  said  parish 
of  ARnsler,  together  with  all  and  all  manner  of  houses,  dec,  to  the  said  mes* 
suages  or  tenements,  cottage,  rectory,  parsonage,  lands,  hereditaments,  and 
premises  belonging,  or  in  any  way  appertaining,  accepted,  reputed,  deemed, 
taken,  or  known  as  part,  parcel,  or  member  Uiereof,  save  and  except,  and 
always  reserved  thereout  unto  the  releasors,  the  donation,  right  of  presentation, 
and  patronage  to  the  curacy  of  the  said  parish  and  parish  church  of  Minster  afore- 
said, and  which  was  not- meant  and  intended  to  be  granted  and  conveyed ;  and 
the  reversion,  &c.,  were  conveyed  unto,  and  to  the  use  of  the  said  IFilliam 
Hopton,  his  heirs  and  assigns  for  ever. 

ft  appears,  that  in  the  fifth  year  of  the  reign  of  James  the  First,  the  several 
lands  hereinbefore  specified  did  not  form  part  of  the  rectory  or  parsonage  of 
Minster^  as  on  the  13th  oi  November^  in  the  fifth  year  of  that  king,  by  inden- 
tures  of  bargain  and  sale  inroUed  in  *Chancery,  Sir  James  Cromer  and 
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question  to  Sir  Edwar^  Hales,  Baronet,  and  John  Hales,  Esq.,  his  son  and 
heir  apparent,  by  the  following  description. 

'^  All  that  the  rectory  or  parsonage  of  Minster f  with  the  appurtenances,  in 
the  isle  of  Sheppey  or  elsewhere,  in  the  said  county  of  Kentf  and  all  and  sin- 
gular houses,  buildings,  glebe  lands,  tenths,  meadows,  pastures,  waters,  fishings, 
tithes,  oblations,  obventions,  commodities,  profits,  emoluments,  and  heredita- 
ments whatsoever,  to  the  same  rectory  or  parsonage  belonging  or  appertaining ; 
and  all  and  singular  the  liberties,  franchises,  rights,  royalties,  jurisdictions,  pre- 
eminences, and  hereditaments  of  the  said  James  Cromer,  to  the  same  rectory 
or  parsonage  appertaining  or  belonging,  or  as  part,  parcel,  or  member,  or  in  or 
by  reason  of  the  same,  or  any  part  thereof,  lawfully  used,  reputed,  taken,  occu- 
pied, or  enjoyed  :  And  that  messuage  or  tenement,  bam,  and  twelve'  acres  by 
estimation  of  land  in  Minster  aforesaid,  with  the  appurtenances,  late  Christo- 
pher  TVman^s,  and  before  Mattheto  Hadd,  Esq„  abutting  upon  lands  there 
called  Barton-hill  towards  the  east,  to  lands  there  called  Jacobus  and  Henberry^s 
towards  the  south,  to  lands  now  or  late  Henman's,  towards  the  west,  and  to 
lands  now  or  late  Batehelor*s  called  Holland^ s  towards  the  north,  now  or  late 
in  the  occupation  of  Thomas  Hatch  or  his  assigns,  which  said  messuage,  bam, 
and  twelve  acres  before  mentioned,  are  holden  of  our  sovereign  lord  the  king's 
majesty,  as  of  his  manor  of  Mylton,  alias  Middleton,  in  fee  soccage  and  not 
otherwise.*' 

Between  the  date  of  this  indenture  of  bargain  and  sale,  in  the  fifth  year  of  the 
reign  oi  James  the  First,  and  1632,  the  several  pieces  of  arable,  meadow,  pas- 
ture, and  marsh  land,  called  PlatVs  Land,  the  two  pieces  of  meadow  land  before 
^Avj-y  Plati*^  Land,  the  piece  of  land  ^called  Holland^ s,  the  piece  of  land 
^  called  Upper  Burston^s,  the  piece  of  land  called  Ijower  Burston^s,  the 
piece  of  meadow  land  lying  before  the  said  messuage  or  tenement,  the  Springs, 
Barton-hill,  the  Further  Barton-hill,  the  Shardens,  the  Shoulder  of  Mutton 
piece,  and  the  Ferry  Marsh,  were  purchased  in  fee  simple  by  the  several  and 
sr*/ces8ive  owners  of  the  rectory  or  parsonage  of  Minster,  and  have  been  occu- 
pied together  both  before  and  since  the  purchase  made  by  the  testator  as  here- 
inafter set  forth. 

And  by  an  indenture  of  lease  bearing  date  the  2Sth  August,  1747,  John 
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Gore  being  then  seized  in  his  demesne  as  of  fee  of«  and  in  all  and  singolar  the 
said  messuages,  lands,  and  premises  comprised  in  the  indentures  of  lease  and 
release  to  the  said  WUHam  Hopton,  of  the  24th  and  25th  Mnareh^  1789,  demised 
and  let  the  same,  except  the  piece  of  land  called  the  /Ww  Monk,  to  John 
Baker  for  a  certain  time  mentioned  in  the  said  indenture  of  {ease*  and  now  ex* 
piled  by  the  following  description,  viz,:  ^  All  that  messuage  or  tenement,  with 
the  bams,  stables,  out-houses,  lodges,  yards,  closes,  gardens,  and  appnrtenanees, 
commonly  called  or  known  by  the  name  of  the  Parsonages  and  also,  all  those 
several  pieces  or  parcels  of  land  thereunto  belonging,  commonly  called  or  known 
by  the  several  names  of  Plait*s  Landy  the  two  meadows  below  Plaifs  Land^ 
AoUand^Sy  Upper  BuretwCs^  Lower  BuretotfCe,  the  meadow  before  the  house, 
the  springs  behind  the  house,  'Barlonrhilly  Ihjtrther  Barion-hill,  the  New 
Oroundsy  and  Shardenet  containing  together  in  the  whole  by  estimation  188 
acres  more  or  less,  which  said  messuage  or  tenement  and  several  pieces  of  land 
are  situate,  lying,  and  being  in  Mmster  aforesaid,  and  are  now  in  the  occupa* 
tion  of  the  said  John  Oore,  his  assigns  or  under-tenants :  and  also,  all  that  omer  , 
messuage  or  tenement,  with  the  out-houses  and  appurtenances,  formerly  caMed 
the  Shoulder  of  Mutton^  together  with  the  meadow  behind  the  same  thereunto 
*belonging,  containing,  ^c,  situate,  lying,  and  being  in  BHnsier  afore-  r»4gg 
said,  and  now  or  late  in  the  tenure  or  occupation  of  Robert  Bowyer^  his  ^ 
assigns  or  under-tenants :  and  also  all  the  glebe  land  and  tithes  of  com,  grain, 
and  hay,  and  all  other  tithes  called  great  tiSies ;  and  also  all  the  tithes  of  seeds, 
pasture  and  feeding,  and  all  other  tithes  called  small  tithes,  and  all  composi- 
tions, &c." 

And  by  a  certain  other  indenture  of  lease  bearing  date  the  7th  September^ 
1765,  Pf^iam  Gore  being  then  seized  in  his  demesne  as  of  fee  of,  and  in  all 
and  singular  the  same  messuages,  lands,  and  premises  demised,  and  let  the  same 
to  one  John  Hopeon  for  a  certain  term  mentioned  in  the  said  indenture  of  lease, 
and  now  expired  by  the  following  description,  viz. :  **  All  that  messuage  or 
tenement  wiUi  the  bams,  stables,  out-houses,  lodges,  yards,  closes,  gardens,  and 
appurtenances,  commonly  called  or  known  by  the  name  of  the  Parsonage :  and 
also  all  those  several  pieces  or  parcels  of  land  thereunto  belonging,  commonly 
called  or  known  by  the  several  names  of  Piatt* s  Land,  the  two  meadows  before 
Platfs  lA»ndy  Holland  *^  Ujmer  Burton* s.  Lower  Burton* s^  the  Meadow  b^ore 
the  House^  the  Springs  behmd  the  House,  Barton-hill^  Further  BaHonMU^ 
the  New  Crrotmds,  and  Sharden^s,  containing  together  in  the  whole  by  esti- 
mation 188  acres  more  or  less,  which  said  messuage  or  tenement  and  several 
pieces  of  land  are  situate,  lying,  and  bein^  in  Minster  aforesaid,  and  were  here- 
tofore in  the  tenure  or  occupation  of  John  Gore,  Esq.,  afterwards  of  John 
Baker,  late  of  the  said  William  Gore,  and  now  of  the  said  John  Hopson,  his 
assigns  or  under-tenants :  and  also  all  that  other  messuage  or  tenement,  with 
the  out-houses  and  appurtenances,  formerly  called  the  Shotdder  af  MuUon^ 
together  with  the  meadow  behind  the  same  or  thereunto  belonging,  containing, 
4tc.,  situate,  lying  and  beinf  in  Minster  aforesaid,  and  now  or  late  *in  r^jog 
the  tenure  or  occupation  of  Robert  Bowyer,  his  assigns  or  under-tenants :  ^ 
and  also  all  that  piece  or  parcel  of  marsn  land  called  the  F^rry  Marshy  ^V^  ui 
monster  aforesaid,  containing,  Sic,,  and  now  or  late  in  the  tenure  or  oocapation 
of  Thomas  RandaU,  or  his  assigns  or  under-tenants :  and  also  all  the  glebe 
land,  and  tithe  of  corn,  grain,  and  hay,  and  all  other  tithes  called  great  tithes ; 
and  also  all  the  tithes  of  seeds,  pasture,  and  feeding,  and  all  otlier  tithes  called 
small  tithes,  of  what  nature  or  kind  soever,  and  all  compositions,  d^. 

Prior  to  the  purchase  by  ffiUiam  Hopson^  of  the  several  premises  comprised 
in  the  indentures  of  lease  and  release  of  the  24th  and  25lh  March,  1789,  the 
said  William  Hopson  had,  by  indentures  of  lease  and  release,  dated  14th  and 
16th  JiprU,  1783,  also  purchased  in  fee-simple  certain  other  premises,  called 
Poor*s  Farm,  Ripney-hiUs,  and  Ihrse  Marsh  $  and  by  the  said  indenture  of 
lease,  of  the  SOtfa  of  ^ugust^  1804,  and  made  between  U'VHmn  Hopson  and  the 
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defendant,  William  HapMWi^  being  then  seised  in  his  demesne,  as  of  fee  of,  and 
in  all  and  singular  the  premises  comprised  in  the  same  lease,  demised  and  let 
unto  the  defendant  for  a  certain  term  of  years,  yet  unezpiied,  as  well  as  all  and 
singular  the  premises  comprised  in  the  indenture  of  lease  and  release,  of  the  24th 
and  25ih  March,  1780,  as  also  the  premises  called  Pool's  Farm,  Ripity*hUl8, 
and  Horst  Manh,  (purchased  as  before  mentioned,  by  the  conveyances  of  the 
14th  and  15th  Jipril,  1783,)  by  the  following  description:  All  that  messuage  or 
tenement,  with  the  bams,  stables,  out-houses,  lodges,  yards,  closes,  gardens,  and 
appurtenances,  commonly  called  or  known  by  the  name  of  the  Par$onage,  and 
also  all  those  sereral  pieces  or  parcels  of  land  thereunto  belonging,  commonly 
called  or  known  by  the  several  names  of  PUUVs  Land,  the  two  meadows  before 
PUuVs  Land,  Holland's,  Upper  Bursion^s,  Lower  BurstorCs;  the  meadow 
before  the  house,  the  meadow  and  springs  behind  the  house,  Bartonrhill,  Fur- 
*4901  ^^^^  Barton'kill;  the  *New  Grounds,  and  Sharden's,  containing,  ^c, 
-'  188  acres,  which  said  messuage  or  tenement  and  several  pieces  of  land, 
are  situate,  lying,  and  being  in  Minster  aforesaid,  and  were  heretofore  in  the 
tenure  or  occupation  of  John  Chre,  Esquire,  afterwards  of  John  Baker,  then  of 
WiUiam  Gore,  and  afterwards  of  John  Hopson,  his  assigns  or  under-tenants, 
late  of  the  said  Wiliiam  Hopson,  his  assigns  or  under-tenants,  and  now  of  the 
said  John  Chambers,  his  assigns  or  under-tenants :  and  also  all  that  other  mes- 
suage or  tenement,  with  the  out-houses  and  appurtenances,  formerly  called  the 
Shoulder  of  Mutton,  together  with  the  meadow  behind  the  same,  or  thereunto 
belonging,  containing,  £c.,  situate,  lying,  and  being  in  Minister  aforesaid,  and 
heretofore  in  the  tenure  or  occupation  of  Robert  Bowyer,  his  assigns  or  under- 
tenants, and  now  of  the  said  John  Chambers,  his  assigns  or  under-tenants ;  and 
also,  all  that  piece  or  parcel  of  marsh  land  called  the  Ferry  Marsh,  lying  in 
Minster  aforesaid,  containing.  Sic.,  heretofore  in  the  tenure  or  occupation  of 
TTwmas  Randall,  or  his  assigns  or  under-tenants,  and  now  or  late  of  the  said 
John  Chambers,  his  assigns  or  under-tenants ;  and  also,  all  the  glebe  land  and 
tithes  of  corn,  grain,  and  hay,  and  all  other  tithes  called  great  ti^es ;  and  also, 
all  the  tithes  of  seeds,  pasture,  and  feeding,  and  all  other  tithes  called  small  tithes, 
of  what  nature  or  kind  soever,  and  all  compositions,  oblations,  ofierings,  and 
other  titheable  things,  which  shall  at  any  time  during  the  term  of  years  herein- 
after granted  grow,  arise,  be,  and  increase  within  the  parish  of  Minster  afore- 
said, or  the  titheable  places  hereof,  with  the  appurtenances. 

The  before  mentioned  premises,  contained  in  the  said  purchase-Seeds  of  the 
24th  and  25th  March,  1780,  were  rated  together  to  the  land-tax  in  the  follow- 
ing words :  '*  The  parsonaffe  of  Minster,  consisting  of  the  great  and  small  tithes 
*4Ql1  ^^  ^^  parish  of  Minster,  together  with  a  'messuage  and  cottage,  two 
•^  bams,  two  stables,  and  arable  and  pasture  lands ;"  and  which  land-tax 
Hopson  redeemed  in  the  year  1700,  together  with  the  land-tax  of  his  other 
estates  in  the  county  of  Kent,  as  appears  by  the  certificate. 

On  the  17th  February,  1817,  WUHam  Hopson,  being  then  seised  in  his  de- 
mesne as  of  fee  of,  and  in  all  the  messuages,  lands,  and  premises,  comprised  in 
the  last  mentioned  indenture  of  lease,  made  and  published  his  last  will  and  tes- 
tament in  writing,  duly  executed  and  attested,  so  as  to  pass  real  estates,  and 
thereby,  amongst  other  things,  gave  and  devised  as  follows :  that  is  to  say, 

I  give  and  devise  unto  Thomas  Moulden,  of  Bermondsey,  wool-stapler,  and 
John  Chambers,  of  Minster,  gentleman,  and  their  heirs,  all  that,  the  rectory  or 
parsonage  of  Minster,  in  the  isle  of  Sheppy,  in  the  said  county  of  Eient,  with  the 
messuages,  lands,  tenements,  tithes,  hereditaments,  and  all  and  singular  outer  the 
premises  thereunto  belonging,  with  their  and  every  of  their  rights,  members, 
and  appurtenances :  and  &o,  all  that  messuage  or  tenement,  and  farm,  called  or 
known  by  the  name  o(  Poor's  Farm,  with  the  bams,  stables,  backsides,  yards, 
garden,  and  several  pieces  or  parcels  of  land  thereunto  belonging,  combining, 
&c.,  with  the  appurtenances,  situate,  lying,  and  being  in  Minster  aforesaid,  and 
now  in  the  occupation  of  the  said/oAn  Chambers f  his  assigns  or  undaMtnants: 
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and  also,  all  those  seven!  pieces  or  parcels  of  arable,  pasture,  and  meadow  land, 
called  or  known  by  the  name  of  Ripney4iiU9^  and  two  pieces  or  parcels  of  mea- 
dow or  marsh  land,  thereto  belonging,  containing,  ^.,  situate,  lying,  and  bein^ 
in  the  parish  of  AHmier  aforesaid,  and  now  in  the  tenure  or  occupation  of  the 
said  John  ChamberHf  and  the  executors  of  Richard  JngietaUf  deceased,  their 
assigns  or  under-tenants;  and  also,  all  that  piece  or  parcel  of  marsh  land,  called 
or  known  by  the  name  of  Hone  Marshy  ^containing,  ^c,  situate,  lying,  r^^go 
and  being  in  the  parish  of  JUimter  aforesaid,  and  now  in  the  occupation  ^ 
of  tlie  said  Johi  ChamberSf  his  assigns  or  under-tenants :  to  hold  the  said  lee- 
tory,  and  all  and  singular  the  said  several  hereditaments  and  premises,  with  their 
appurtenances,  unto  the  said  Thomas  Mouiden  and  John  ChamberM^  their  heirs 
and  assigns,  to  the  use  and  for  the  intent  and  purposes  hereinafter  mentioned, 
that  is  to  say,  to  the  use,  tent,  and  purpose  that  my  loving  wife,  Elizabeth  Hop- 
iOih  and  her  assigns,  may  have,  receive,  and  take  thereout,  during  her  natunl 
life,  one  annuity  or  clear  yearly  rent  charge  of  5(MM.,  of  lawful  Britioh  money, 
the  same  to  be  paid  and  payable  free  from  all  taxes  and  other  deductions,  what- 
soever, by  four  equal  quarterly  payments;  (The  will  contained  the  usual  power 
of  distress  and  entry ;)  and  subject  to  the  said  annuity  or  yeaily  aum  of  500/., 
and  to  the  powers  and  remedies  hereby  given  for  the  enforcing  and  securing  the 
payment  of  the  same,  I  will  and  direct  that  the  said  rectory,  parsonage*  mes- 
suages, lands,  farms,  tenements,  tithes,  hereditaments,  and  premises  aforesaid, 
so  charged  therewith,  with  the  appurtenances,  shall  be  and  remain,  and  I  hereby 

§ive  and  devise  the  same  to  the  use  of  ffUliam  Onglty^  (the  plaintiff,)  for  and 
uring  his  natural  life,  without  impeachment  of  waste  with  remainders  over. 

The  testator  was  also  possessed  of,  or  entitled  to  considerable  other  real  es- 
tates, besides  the  lands  contained  in  the  indenture  of  lease  of  the  30th  Augutt, 
1804,  all  of  which  estates  he  devised  specifically  to  different  persons  named  in 
his  will,  and  then  followed  this  residuary  clause.  ^*And  as  to  all  the  residue  and 
remainder  of  my  goods,  chattels,  ready  money,  securities  for  money,  real  and 
personal  estate  and  effects,  whatsoever  and  wheresoever,  (but  as  to  my  personal 
estate,  subject  to  the  payment  thereout  of  all  and  every  my  just  debts,  funeral 
and  testamentary  expences,  and  the  several  ^legacies  hereinbefore  given  rn^go 
and  bequeathed,)  I  give  and  bequeath  the  aame,  and  every  part  thereof,  ^ 
unto  PPVliam  Nettlefold,  Edward  Nettlfold,  Thomas  Moulden,  and  John 
Chambers,  their  several  and  respective  heirs,  executors,  and  administrators,  res- 
pectively, according  to  the  value  and  equdity  thereof,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  to  take  as  tenants  in  common,  and  not 
as  joint-tenants." 

it  was  admitted  on  the  trial,  that  if  PUUVs  Land,  the  two  pieces  of  meadow 
land  before  PlatCs  Land,  the  piece  of  land  called  Holland^ s,  the  piece  of  land 
called  Upper  Burston^s,  the  piece  of  land  called  Lower  Burston's,  the  piece  or 
parcel  of  meadow  land  lying  before  the  said  messuage  or  tenement,  the  Springs^ 
Barton'hiU,  the  Ikiriher  Barton^hill,  the  Shardens,  the  Shoulder  of  Mutton 
piece,  and  the  Ferry  Marsh,  were  included  in  t^e  devise  to  the  plaintiff,  the 
said  testator  had  no  other  *'real  estate**  wherewith  to  satisfy  these  words  in  the 
devise  of  the  general  residue  of  his  real  and  personal  estate. 

Some  memorandums  in  the  handwriting  of  the  testator  were  offered  in  evi- 
dence on  the  part  of  the  plaintiff,  and  objected  to.  If  the  court  should  be  of 
opinion  they  were  admissible,  they  were  to  become  part  of  the  case,  other- 
wise not. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was 
entitled  to  recover  any,  and  what  sum;  and  if  so,  a  verdict  was  to  be  entered 
accordingly ;  if  otherwise,  a  verdict  was  to  be  entered  for  the  defendant. 

The  case  was  argued  by  Vaughan,  Serjt.,  for  the  plaintiff,  and  Taddy,  Seijt, 
lor  the  defendant. 

On  the  part  of  the  plaintiff,  under  the  devise  of  the  rectory  or  parsonage  with 
the  lands  thereunto  belonging,  were  claimed  all  the  lands  specified  in  the  deed 
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*4941  ^^  ^7®^t  ^  having  usually  beoa  oocnpied  with  the  ^rectory.  It  was 
•^  admitted  that,  strictly  and  technically  speaking,  land  could  not  be  an  ap» 
purtenant  to  a  messuage,  though  in  this  respect  it  was  contended  there  might  be 
a  distinction  between  an  ordinary  messuaffe  and  a  rectory ;  a  distinction  was  also 
insisted  upon  between  appurtenances,  and  lands  appertaining  or  belonging  to ; 
between  the  technical  expressions  cumperUneniiU  and  cumterru  pertinentibtM, 
Heme  v.  Allen  $  1  Cro*  Car.  57.  and  it  was  urged,  that  even  in  a  deed  much 
would  pass  under  the  latter  expression,  which  would  not  pass  under  the  former; 
but  the  aigument  mainly  relied  on,  was,  that  in  a  will  the  words  *«  thereunto  bo* 
longing**  must  be  construed  as  usually  occupied  therewith^  giving  to  the  word 
belonging  its  popular  instead  of  its  technical  sense;  and  for  this  position  were 
cited  jniuv.  Grange^  1  Plowd.  170.  Dyer,  130  b.  Gennings  v.  Lake,  Cro.  Car* 
168.  Mound's  case  7  Bep.  112.  Knight's  case  Godb.  352.  Pabn.  875.  In  and* 
cipation  of  the  aigument,  that  according  to  this  construction,  there  would  be  no 
land  left  to  pass  under  the  residuary  clause,  the  case  of  Marshal  v.  Hopkins^ 
15  Ecat.  309.  was  referred  to,  where  it  was  holden,  that  proper^  to  meet  the 
residuary  clause  was  not  always  required,  that  clause  being  usually  inserted  by 
way  of  caution.  The  question  with  respect  to  the  memorandums  was  abandonedu 

For  the  defendant  it  was  argued,  that  the  words  «« thereunto  belonging"  ought 
not  to  be  taken  in  their  popular  sense,  unless  it  were  impossible  to  mdke  them 
operative  in  their  restricted  and  technical  sense.  This,  it  was  contended,  was 
the  result  of  the  principle  laid  down  in  the  various  cases  cited  on  the  part  of  the 
*4051  P^^^^v  ^^  ^^^  as  in  the  more  recent  cases  of  Doe  dem,  Chichester  v« 
-*  Oxendaif  3  Tauni,  147.  Doe  dem.  Beach  v.  Jersey,  \  B.  ^  A.  550. 
Clements  v.  Lambert^  1  Taunt.  200.  That,  not  only  was  there  sufficient  in 
this  will  to  make  the  words  operative  in  their  technical  sense,  but  that,  taking 
the  whole  record  before  the  court,  it  would  be  impossible  to  apply  them  in  the 
popular  sense  of  *' usually  occupied  with,"  because  upon  the  record  the  court 
could  not  determine  what  lands  had  usually  been  occupied  with  the  rectory  and 
what  not,  the  word  belonging  being  employed  in  difierent  senses  in  the  different 
deeds  set  out;  for  instance,  including  the  Ferry  Marsh  in  the  deed  of  1747,  not 
including  it  in  the  deed  of  1765.  Ii  was  admitted,  however,  that  the  twelve 
acres,  if  they  could  be  pointed  out,  would  pass  with  the  rectory  under  the  words 
thereunto  belonging,  because  they  appeared  to  have  belonged  to  it  in  the  time 
of  James  First,  and  to  have  been  invariably  occupied  with  it  ever  since. 

Lord  GirFoan,  C.  J.,  now  delivered  the  judgment  of  the  court,  and  aAer 
stating  the  case,  and  observing  that  the  question  respecting  the  admissibiliQr  of 
the  memorandums  had  been  abandoned  at  the  bar,  proceeded  as  follows : 

The  question  raised  in  this  case,  is,  what  has  passed  under  the  first  part  of 
William  Hopson's  will,  by  which  he  devises  to  Thomas  Moulden  and  John 
Chambers,  and  their  heirs,  ^all  that  the  rectory  or  parsonage  of  Minster,  in  the 
isle  of  Sheppey,  with  the  messuages,  lands,  tenements,  tithes,  hereditaments, 
and  all  and  singular  other  the  premises  thereunto  belonging."  It  is  contended 
on  the  part  of  Sie  plaintifr,  that  un^er  this  description,  which  precedes  the  mei^ 
tion  of  the  Poor  s  Farm,  Bipiey-hills,  and  the  Horse  Marsh,  are  included 
*4061  *^  ^^  lands  comprised  m  the  indentures  of  lease  and  release  of  December 
•^  1789.  It  is  contended  on  the  part  of  the  defendant,  that  none  of  them 
passed  as  lands  belonging  to  the  rectory.  It  has  been  agreed  by  the  counsel  cm 
both  sides,  that  the  words  **  thereunto  belonging"  are  not  in  a  will  to  be  construed 
with  the  same  strictness  as  in  a  conveyance,  but  may  receive,  if  the  court  deem  it 
requisite,  a  wider  construction;  and  there  are  many  cases  decided  on  wills 
which  authorise  a  wider  construction,  even  with  regard  to  words  much  more 
technical  than  those  now  in  dispute.  It  has  been  agreed,  too,  that  although  land 
cannot,  strictiv  speaking,  be  said  to  be  appurtenant  to  land,  yet  that  in  a  will  it 
may  pass  under  such  a  description;  and  in  IBU  v.  Grange,  which  was  a  deci- 
sion upon  a  deed,  and  therefore  a  stronger  case  than  the  present,  a  party  havug 
leased  a  messuage,  with  all  the  hnds  to  the  same  appertaining,  to  hold  for  twenty 
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years,  upon  payment  of  rent  All  the  justices  **  (except  Brown  Justice,  who 
did  not  speak  to  that  point,)  agreed  that  the  word  cmpertaining  to  the  messuage 
shall  be  here  taken  in  the  sense  of  usually  occupiea  with  the  messuage,  or  lying 
to  the  messuage ;  for  when  appertaining  is  placed  with  the  said  other  words,  it 
cannot  have  its  proper  signification,  and  tlierefore  it  shall  have  such  significatioii 
as  was  intended  between  the  parties,  or  else  it  shall  be  void,  which  must  not  be 
by  any  means ;  for  it  is  commonly  used  in  the  sense  of  occtqned  unth^  or  lying 
to,  ut  supra,  and  being  placed  with  the  said  other  words,  it  cannot  be  taken  in 
any  other  sense,  nor  can  it  have  any  other  meaning  than  is  agreeable  with  law, 
and  forasmuch  as  it  is  commonly  used  in  that  sense,  it  is  the  office  of  Judges  to 
take  and  expound  the  words  which  common  people  use  to  express  their  mean- 
ing, according  to  their  meaning;  and  therefore  it  shall  be  here  taken,  not  accord- 
ing to  the  true  definition  of  it,  because  that  does  not  stand  with  the  *matter,  r^Atyj 
but  in  such  sense  as  the  party  intended  it."  In  Dyer*B  report  of  the  case,  ^ 
Stanford,  J.,  is  reported  to  have  said,  that  land  may  be  appurtenant  to  a 
messuage,  though  the  other  Judges  disagreed,  but  they  all  thought  that  the  lands 
passed  under  the  words  *'  cum  omnibus  terris  eidem  messttag,  pertinent.,^  as 
well  by  the  intention  of  the  parties  as  the  occupation  of  the  land  and  messuage 
together.  The  same  proposition  is  laid  down  in  Palmer  375.«  where  it  is  said 
#hat  a  joint  occupation  for  five  or  six  years  is  sufficient  for  to  make  reputative 
ippurtenances.  In  Cro.  Eliz.  10.,  Anderson,  Z.^SKys,  **That  land  shall  pass 
«s  pertaining  to  a  house  which  has  been  occupied  with  it  by  the  space  of  ten  or 
twelve  years,  for  by  that  time  it  hath  gained  Uie  name  of  parcel  or  belonging, 
and  shall  pass  with  the  house  by  that  name  in  a  will  or  leases."  And  if  this 
construction  has  been  adopted  by  the  courts  with  reference  to  common  law 
conveyances,  it  is  unquestionable,  that  in  order  to  fiirther  the  intentions  of  the 
devisor,  a  more  liberal  construction  may  be  adopted  with  reference  to  wills. 
Now  what  was  the  situation  of  the  lands  in  question  ?  They  were  purchased 
previously  to  the  year  1632,  and  have  been  occupied  with  the  rectory  ever  since, 
it  was  admitted  by  the  counsel  for  the  defendant,  that  though  the  twelve  acres 
demised  with  the  rectory  in  the  time  of  James  the  First  could  not,  stricdy 
speaking,  be  appurtenant  to  it,  yet,  that  if  they  were  properly  designated,  they 
might  pass  under  the  words  '*  thereunto  belonging."  But  if  they  were  not 
originally  appurtenant,  they  never  could  become  so,  and  therefore  could  only  pass 
with  the  rectory  by  virtue  of  a  concurrent  occupation.  The  admission,  therefore, 
goes  a  long  way  in  determining  what  ought  to  be  the  decision  of  the  court  with 
respect  to  the  other  lands.  In  the  lease  of  1747,  all  these  lands  but  the  Ferry 
Marsh,  which  is  specially  excepted,  are  ^described  as  belonging  to  the  r»^gg 
parsonage.  It  is  true,  that  in  this  lease  the  messuage  with  the  appur-  ^ 
tenances  called  the  Shoulder  of  Mutton  has  a  distinct  description,  but  it  is  im- 
mediately followed  by  general  words,  which  apply  to  the  rectory ;  **  all  the 
glebe  lands  and  tithes  of  com,  &c.,  and  all  compositions."  In  the  lease  of  1765, 
there  is  the  same  description  of  the  lands  as  in  the  lease  of  1804;  in  this  latter, 
the  lands  subsequently  acquired  by  Hopson  are  designated  by  a  specific  des- 
cription, and  in  the  will  the  devisor,  knowing  that  these  subsequendy-acquired 
Tands  had  no  reputation  of  occupancy  by  reason  of  the  recency  of  the  purchase, 
he  again  enumerates  them  under  a  specific  description.  The  case  of  Buck  v. 
Nurton,  \  B.  fy  P.  53.  although  the  decision  differs  from  that  which  the  court 
will  pronounce  upon  the  present  occasion,  afifords  a  strong  illustration  of  the 
principle  on  which  we  shall  proceed.  It  was  there  holden,  that  lands  usually 
Dccupied  with  a  house  will  not  pass  under  a  devise  of  a  mansion-house  with  the 
appurtenances,  unless  it  clearly  appears  that  the  devisor  meant  to  extend  the 
vrord  *' appurtenances"  beyond  its  technical  sense;  it  was  collected  from  the 
3bject  for  which  die  mansion-house  was  devised  to  the  defendant,  that  the  devisor 
had  in  that  case  no  such  intention;  but  Eyre,  C.  J.,  says,  *< Lands  will  not  pass 
ander  the  word  *  appurtenances'  in  its  strict  technical  sense ;  they  will  pass  if 
it  appears  that  a  laiger  sense  was  intended  to  be  given  to  it.    If  the  courts  had 
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alwajTV  adhered  to  this  line  of  constniction,  many  reported  cases  would  not  now 
disgrace  the  books.*'  In  that  case  there  was  a  further  due  to  the  sense  in  which 
the  devisor  had  employed  the  word  ** appurtenances"  with  xegaid  to  tlie  defend- 
ant; namely,  that  in  the  case  of  another  devisee,  to  whom,  alter  a  short  term  to 
*4901  ^^  defendant,  he  had  devised  the  mansion-house  *and  lands  usually 
•^  occupied  with  it,  he  had  employed  the  words,  **  my  mansion-house,  and 
the  lands  and  grounds  thereto  belonging,  and  therewith  held  and  enjoyed,  witli 
the  appurtenances;"  whereas,  with  regard  to  the  defendant  he  had  only  said, 
*'my  mansion-house  with  the  appurtenances."  Now,  the  present  is  not  a  case 
in  which  the  word  ^  appurtenances"  in  one  part  of  the  will  is  to  be  contrasted 
with  appurtenances  in  another  part,  but  the  expression  employed  is,  **  the  rectory 
or  parsonage,  with  the  messuages  and  lands,  ^.,  thereunto  belonging,**  It  is 
observable  too,  that  this  is  a  devise  of  messuages,  whereas,  strictly  speaking, 
there  is  but  one  belonging  to  the  rectory.  Considering,  therefore,  that  the  lan£ 
in  question  have  been  unuormly  occupied  together  with  the  parsonage,  and  that 
they  are  contained  in  the  several  successive  leases  of  the  property ;  the  court  is 
of  opinion,  that,  under  the  general  words  **  thereunto  belonging,"  all  lands  pass 
which  are  described  in  the  lease  of  1789;  and  that,  therefore,  there  must  be 

judgment  for  the  plaintiff. 


•1UIA1  *HASK£R,  Clerk,  v.  The  Right  Honorable  CHARLES  MANNERS 
*^-l  SUTTON,  et  al. 

» 

De? iM  to  A,t  when  he  should  Attain  twentv-one,  ibr  life:  end  after  hie  deeeaee  to  the  6iet  eon 
of  the  body  of  A.  iawfiilljr  begotten,  ana  the  bein  male  of  the  body  of  each  firet  eon ;  Uke 
remainders  to  the  second  and  other  sons  in  succession ;  like  remainder  to  the  daughter  or 
daughters.  Like  devise  to  JB.,  brother  of  ^.,  with  Uke  remainders  to  JB.'t  issue.  Like  de- 
vises  to  C.  and  D,,  other  brothers  of  il.,  with  Uke  remainders  to  their  respective  issuee.  And 
in  case  either  or  any  of  them,  {A,,  B.^  C,  and  D.,)  ahould  die  before  the  age  of  twenty-one 
yearSf  or  without  leaving  any  child  or  children  of  his  or  their  bodies  iawfuiTy  begotten,  then 
that  the  several  estates  devised  to  him  or  them  should  go  to  the  survivor  or  survivors,  share 

-  and  abare  alike,  under  the  aame  hmitationa  as  before  desciibed. 

A.  having  attained  twenty-one,  and  being  a  bachelor  and  unmarried,  made  a  feoffment,  and 
levied  a  fine  with  proclamations,  of  the  property  devised  to  him,  to  his  own  use  in  fee,  and 

-  to  the  intent  to  deetxov  contingent  uees  and  estates  limited  to  his  sons  and  daughters  t 
Held,  that  by  so  doing,  do  acquired  an  abeolute  estate  of  inheritance  in  the  property. 

JoHH  Haskes,  by  his  last  will,  dated  28th  October^  1780,  gave  and  devised, 
among  other  hereditamentB,  the  hereditaments  comprised  in  the  agreement  here- 
inafter mentioned  unto  William  Uanker^  the  plaintiff,  second  son  of  his 
nephew,  Thonuu  Hasker^  when  and  so  soon  as  he  attained  his  age  of  twenty- 
one  years,  for  and  during  the  term  of  his  liftt  subject  as  in  the  will  was 
mentioned,  and  immediately  from  and  after  his  decease  he  gave  and  devised  the 
same  hereditaments  to  the  firet  son  of  the  body  of  the  plaint{fl  William 
Hasher^  lawftiUy  begotten,  md  to  the  heks  male  of  ike  body  of  such  first  son^ 
lawfully  issuing;  and  in  default  of  such  issue  U>  the  use  and  behoof  of  the 
second,  third,  and  every  other  son  of  the  body  of  the  plaintiff,  William  Hasker^ 
lawfully  begotten,  and  to  the  heirs  male  of  their  lespective  bodies,  lawfully 
issuing,  severally  and  respectively,  and  in  remainder  the  one  afler  the  other  in 
seniority  of  age;  the  elder  of  such  sons,  and  the  heirs  male  of  his  body,  being 
always  prefened  to  the  younger  sons  and  the  heirs  male  of  their  bodies ;  and  in 
default  of  such  issue,  to  Uie  use  and  behoof  of  the  daughter  or  daughters  of  the 
m^QY\  I^^^t  ^William  Hasker^  lawfully  b^otten,  and  the  heirs  male  of  her 
^  or  their  respective  body  or  bodies;  and  the  testator  also  gave,  devised, 
and  bequeathed  the  two  leasehold  messuages  therein  mentioned  unto  the  plain- 
tiff, William  Hasker^  his  executors,  a^iinistrators,  and  assigns,  when  ht 
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should  attain  to  his  age  of  twenty-one  yean;  and  the  teatator  nve  and  devised 
certain  other  hereditaments,  in  his  wiU  describedy  to  John  jSuker^  eldest  son 
of  his  nephew,  TTiamoi  Hasker^  when  he  should  attain  his  ace  of  twenty-one 
years,  for  his  natural  Ufe,  subject  as  therein  mentioned ;  and  from  and  after  his 
decease  the  testator  cave  and  devised  the  same  to  the  first  and  other  sons  of 
John  Hasker,  in  taU  male,  and  for  default  of  such  issue,  to  the  daughter  or 
daughters  of  John  Haahtr^  in  tail  male,  as  tenants  in  common,  in  the  same 
manner  as  he  gave  the  first  mentioned  hereditaments  to  the  sons  and  daqghters 
of  the  plaintiff,  fVUHam  Hasker^  afler  his  decease.  And  the  testator  gave  and 
bequeathed,  subject  as  before,  certain  other  messuages  and  premises  to  TTbmos 
Hasker,  the  third  son  of  his  nephew,  TVunnaa  Hasker,  when  he  should  attain 
his  age  of  twenty-one  years,  for  life,  remainders  to  his  sons  and  daughtersy  as 
to  the  sons  and  daughters  of  William  Hasker^  and  he  also  gave  and  devised, 
subject  as  before,  certain  leasehold  hereditaments  to  TTiamas  Hasker^  the  third 
son  of  his  nephew,  T,  H,,  his  executors,  administrators,  and  assigns,  when  he 
shoald  attain  the  age  of  twenty-one  years.  And  the  testator  also  gave,  suhjeei 
as  before,  certain  other  hereditaments  unto  Richard  HoAer^  fourUi  son  of  his 
nephew,  Thomas  Hasker,  when  he  should  attain  twenty-one,  for  life,  witii 
remainders  to  his  sons  and  daughters  as  in  the  former  cases.  And  he  also  gave 
and  bequeathed  all  his  right,  tide,  estate,  and  interest  of,  in,  and  to,  a  certain 
mill,  with  its  appurtenances,  called  Longbridge  Mill,  situate  at  Sherfidd,  on 
the  Loddon,  then  in  the  'occupation  of  George  fVoodroffe,  to  Riehard  r«5(M 
Hasker,  his  executors,  administrators,  and  assigns,  when  he  should  ^ 
attain  his  age  of  twenty-one  years,  for  the  residue  of  a  certain  term  of  years 
which  he  had  therein  then  to  come.  And  it  was  the  testator's  express  wiU| 
desire,  and  direction,  that  no  timber  should  be  cut  from  any  of  the  estates 
devised,  until  the  devisee  claiming  the  same  should  attain  the  age  of  twenty-one 
years,  except  for  necessary  repairs.  And  in  case  either  or  any  of  the  sans  of 
his  nephew,  Thomas  Hasker,  should  happen  to  die  btfore  he  or  they  shawd 
attain  the  age  of  twentyone  years^  or  without  leaving  any  child  or  children 
of  ^  or  their  body  or  bodies,  ka/^vUy  begotten,  then  it  was  the  testator* s 
express  will  and  desire,  that  the  several  estates  devised  to  him  or  them 
should  go  to  the  surviving  son  or  sons  of  his  nephew,  Thomas  Hasker,  share 
and  share  alike,  when  and  so  soon  as  he  or  they  should  attain  to  his  or  -their 
respective  age  or  ages  of  twenty-one  years,  for  his  or  their  natural  life  or  lives, 
and  immediately  from  and  after  his  or  their  deceases,  to  such  uses,  limitations, 
and  appointments  as  were  thereinbefore  limited  and  appointed  of  the  several 
estates  given  and  devised  to  him  or  them  respectively ;  and  the  testator,  by  his 
will,  authorized  and  empowered  his  executors,  and  the  survivors  and  survivor 
of  them,  to  receive  the  rents,  issues,  and  profits  of  each  particular  estate  devised 
to  the  sons  of  his  nephew,  TVwmas  Hasker,  until  the  devisee  entitled  to  the 
same  should  attain  his  age  of  twenty-one  years,  for  the  purpose  of  paying  and 
discharging  out  of  the  rents,  issues,  and  profits  of  each  particular  estate  the 
annuities  charged  on  such  estate,  and  the  interest  of  money  then  raised,  or  to 
be  raised,  on  the  security  thereof,  with  other  incidental  expenses  that  might 
happen  to  affect  or  incumber  the  same  during  the  minority  of  the  devisee 
entided  thereto,  the  residue  of  such  rents,  issues,  and  profits,  if  any,  to 
'remain  from  time  to  time  in  the  hands  of  his  executors  for  the  sol^  r^gQo 
benefit  of,  and  to  be  paid  to,  such  devisee  when  he  should  oome  of  age.  ^ 

The  testator  left  his  niece  Dorothy,  the  wife  of  John  Lee,  his  heirese  at  law, 
ind  on  the  death  of  the  testator,  the  reversion  in  fee  of  the  hereditaments  devised 
Dy  the  testator's  will  to  John,  ffilliam,  Thomas,  and  Riehard  Hadcer^  for  their 
respective  lives,  with  remainder  to  their  respeetive  sons  and  daughters  as  befote 
mentioned,  descended  to  her  as  heiress  at  law. 

Dorothy  Lee  died  in  1797,  leaving  Henry  Pincke  Lee,  her  eldest  son  and 
heir-at-law,  to  whom  the  reversion  deseeikkia,  he  being  also  the  heir>«l^w  of 
ike  testator. 
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Previous  to  January,  1817,  the  plaintiff;  JWiOiam  ffoiker,  attained  his  age 
of  twenty-one  yean,  and  was  a  bachelor,  and  had  no  issue  at  the  date  of  the 
feoffment  hereinaAer  mentioned,  and  the  livery  made  pursuant  thereto. 

By  indenture,  bearim;  date  the  lat  January^  1817,  and  made  between  the 
pbdntifi',  WUliam  Ha$£er,  of  the  one  part,  and  ffUHam  Seymour,  of  the  other, 
JFilUam  Haaker,  demised  all  the  hereditaments  and  premises  which  were 
originally  devised  to  him  by  the  testator,  comprising  (amongst  dtfiers)  the 
henditaments  and  premises  mentioned  in  the  agreement,  to  hold  the  Fame 
(subject  to  the  encumbrances  affecting  them)  unto  WiiUam  Seymour,  his 
executors,  admimstmtors,  and  assigns,  for  the  term  of  ninety-nine  years,  if  the 
plaintiff  WUIiam  Hoiker,  should  so  long  live,  upon  trust  for  the  plaintiff, 
ffilHam  Ha$ker,  and  his  assigns. 

By  an  indenture  of  feoffment,  dated  the  8d  January,  1817,  and  made  between 
the  plaintiff,  of  the  first  part,  Henry  Pincke  Lee,  of  the  second  part,  John  Cole, 
of  the  tliird  part,  and  Jonaihan  HUkiah  BriekneU,  of  the  foordi  part,  and  by 
livery  of  seisin  made  according  to  tliat  indenture,  afler  reciting  to  the  effect 
*fi04l  '^^^^  staled,  and  *that  the  plaintiff  WUHam  HotAer,  being  desirous 
J  of  acquiring  the  fee  simple  of  the  hereditaments  devised  by  the  will  of 
the  testator  to  him,  had  applied  to  Henry  Pineke  Lee,  as  the  heir^t-law  of  the 
testator,  to  concur  with  him  in  a  feoffment  and  fine  of  the  hereditaments  unto 
Richard  Coie  and  his  heirs,  to  and  for  the  use  of  the  plaintiff,  fVUHam  Haeker, 
to  the  intent  to  destroy  the  contingent  uses  and  estates  limited  to  his  sons  and 
daughters,  of  and  in  me  hereditaments  devised  to  him,  and  all  other  contingent 
uses  and'  estates  whatsoever  thereon  respectively  expectant  or  subsequent 
thereto,  and  to  pass  the  reversion  in  fee  therein,  then  vested  in  Henry  Pineke 
fjee  as  heir-at-law  of  the  testator  to  the  use  aforesaid :  It  was  witnessed,  and 
the  plaintiff  did  grant  and  enfeoff,  and  Henry  Pincke  Lee  did  grant,  enfeoff,  ami 
confirm  unto  Richard  Cole,  his  heirs  and  assigns,  the  hereditaments  compriseJ 
in  the  amement,  to  hold  unto  him,  his  heirs  and  assigns  for  ever,  to  such  use* 
as  the  {Haintiff  should  by  any  deed  or  writing  direct  and  appoint;  and  in  defauti 
of  such  direction  and  appointment,  to  the  use  of  the  {daintiff,  WU&am  Haaker^ 
and  his  assigns  for  life,  with  remainder  to  the  use  of  Richard  Cole,  his  heir» 
and  assigns,  during  the  life  bf  the  plaintiff  and  his  assi^,  upon  trust,  for  ths 
sole  benefit  of  the  plaintiff  and  his  assigns,  and  to  the  intent  that  any  wife  oi 
the  plaintiff  might  not  be  entided  to  dower,  with  remainder  to  the  only  propei 
use  of  the  pluntiff,  his  heira  and  assigns  for  ever.  The  indenture  Qpn« 
tained  a  covenant  by  the  plaintiff  and  Henry  Pineke  Lee,  to  levy  unto  Riehara 
Cole  and  his  heire  a  fine  eur  conuzance  de  droit  come  ceo,  ^c,  with  proclama 
tions,  of  the  hereditaments,  and  a  declaration  that  the  fine  should  endure  to  the 
several  uses,  and  upon  the  trust,  intent,  and  purpose  in  the  indenture  expressed 
and  contained  concerning  the  same. 

*&0A1       *^  ^^^  ^^'^  eonuzanu  de  droit  come  ceo,  ^e.  with  prodamations,  was 
^  duly  levied  in  pursuance  of  this  covenant. 

The  phuntiff  having  been  advised,  that  by  the  above-mentioned  means  he 
acquired  an  estate  in  fee  simple  in  the  hereditaments  devised  by  the  will  of  the 
testator,  contracted  with  the  defendants  for  the  sale  to  them  of  such  heredita* 
ments,  but  they  afterwards  objected  to  the  tide  thereto,  and  the  plaintiff  exhibited 
his  bill  in  the  Court  of  Chancery  ^fp^inst  them,  for  the  purpose  of  compelling 
them  to  complete  their  purehaso.  The  defendants  having  put  in  their  answer, 
the  cause  came  on  to  be  heard  before  his  Honor  the  Vice-Chanoellor  on  the  6th 
May,  1823,  when  his  Honor  directed  a  case  to  be  made  for  the  opinion  of  this 
court  upon  the  following  question. 

Whether  the  plaintiff,  under  and  bv  virtue  of  the  will  of  John  Haeker,  and 
by  the  indenture  of  demise  of  the  1st  January,  1817,  and  the  indenture  oi  feoff« 
ment  of  Ae  8d  January,  1817,  and  Ae  fine  levied  in  pursuance  of  the  covenant 
contained  in  the  indenture  of  the  8d  January,  1817,  acquired  an  absolute  estate 
of  inheritance  in  fee  simple,  of  and  in  the  said  hereditaments,  dischaiged  fire's 
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the  remainders  and  executory  devises,  if  any,  limited  and  created  by  the  will 
oiJohn  HoBktrf 

Fell,  Serjt,  for  the  plaintiff.  If  the  limitations  expectant  upon  the  determina- 
tion of  fVilUam  Hasker* 8  esiAXe  were  remainders  and  contingent,  they  were  barred 
by  the  fine  and  feoffment  of  1817,  and  the  plaintiff's  title  is  good.  They  were 
remainders  according  to  the  general  rule,  which  laid  it  down,  that  a  limitation 
shall  never  be  construed  as  an  executory  devise,  where  there  is  a  preceding 
estate  of  freehold  sufficient  to  support  a  remainder,  and  the  estate  limited  to 
WilHam  Htuker  for  life  was  clearly  of  that  nature;  whether  or  not  they 
*were  contingent,  will  depend  upon  the  construction  to  be  put  on  r^KM 
the  word  or  in  the  sentence,  ^/n  case  either  of  the  sons  of  Thomas  ^ 
Hasker  should  htqmen  to  die  before  he  or  they  shotdd  attain  the  age  of  twenty- 
Ota:  yearSi  or  without  leamng  any  child,**  Now,  in  a  will  or  surrender,  the 
courts  have  always  construed  the  or  in  such  a  sentence  conjunctively  or  dis- 
junctively, or  have  expunged  it  altogether,  as  would  best  effectuate  the  intention 
of  the  devisor  or  surrenderer.  Price  v.  Hunt^  Pollexf,  645,  SouUe  v.  Gerrard^ 
Cro.  Eliz.  625,  Barker  v.  Suretees,  2  Str.  1 175,  might  v.  Kemp,  3  T.  B. 
470,  Fairfield  v.  Morgan,  2  N.  B.  40,  Eastman  v.  Baker,  I  Tawit.  181, 
Crump  V.  Norwood,  7  Taunt.  363,  CoUinson  v.  Wright,  I  Sid.  148,  1  Eq. 
Cos,  Mr.  188.  But  the  intention  of  the  devisor  in  the  present  case  was  most 
clearly  that  the  or  should  be  read  conjunctively  and,  or  be  omitted.  For  if 
William  Hasker  had  married  and  died  before  twenty-one  leaving  issue,  it  never 
could  have  been  the  devisor's  intention  to  leave  that  issue  unprovided  for ;  and 
yet  such  might  have  been  the  case  if  the  or  be  read  disjunctively.  To  justify 
the  construction  which  will  be  contended  for  on  the  part  of  the  defendant,  if  it 
is  to  be  argued  that  the  remainders  over  were  vested,  the  court  must  strike  out 
the  words,  <*  he  should  attain  the  age  of  twenty-one  years,**  an  alteration  much 
more  extensive  than  that  which  is  required  by  the  plaintiff.  ffUliam  Hasker 
himself  took  a  vested  interest,  though  he  was  not  to  come  into  possession  till 
twenty-one;  BorastofCs  case,  3  Bep.  19;  but  if  or  be  read  as  and,  it  is  impos- 
sible to  contend  that  the  remainders  expectant  on  the  determination  of  his  life 
were  vested,  for  they  fall  in  every  respect  within  the  strict  definition  of  a  con- 
tingent remainder  as  given  by  leame.  Brownsword  v.  Edwards,  2  Ves.jun. 
243,  *and  Doe  dem.  Usher  v.  Jessep,  12  East,  288,  will  be  relied  on  r»eQ.» 
by  the  other  side ;  but  Brownsword  v.  Edwards  is  outweighed  by  the  ^ 
ma^s  of  conflicting  authority ;  and  in  Doe  dem.  Usher  v.  Jessep,  it  was  neces- 
sary to  construe  or  in  its  natural  sense,  to  give  effect  to  the  obvious  intention 
of  Uie  testator. 

Bosanquet,  Serjt,  contra.  There  is  no  reason  for  rejecting  the  or,  or  for 
reading  it  conjunctively.  There  would  be  nothing  unreasonable  in  the  suppo- 
sition, that  the  devisor  wished  to  deter  ffilHam  Iiasker  from  an  early  and  im- 
prudent marriage.  But  the  ground  on  which  the  defendants  rely  is,  that  the 
limitation  in  question  was  a  vested  remainder,  to  take  effect  after  the  natural 
expiration  of  the  preceding  estate  for  life  to  William  Hasker,  and  the  estates 
tail  to  his  children.  The  testator  having  four  great  nephews,  gives  a  part  of  his 
estate  to  each  for  life,  with  remainder  in  strict  settlement  to  his  children.  It  is 
manifest  that  the  surviving  great  nephews  were  not  to  take  any  thing,  as  long  as 
there  was  issue  of  the  great  nephew  deceased;  nor  was  the  heir  at  law  to  take 
any  thing,  as  long  as  there  was  issue  of  any  of  the  great  nephews.  The  court, 
therefore,  will  not  put  such  a  construction  upon  the  terms  of  the  limitation  in 
question,  as  to  defeat  any  of  the  preceding  estates  expressly  limited,  but  will 
construe  them  as  descriptive  of  the  events  in  which  those  estates  would  fail,  and 
as  conveying  a  remainder  after  their  natural  expiration.  The  circumstance  of 
the  devisor  having  repeatedly  used  the  words,  <*  when  he  shall  attain  the  age  of 
twenty-one  years,*'  as  descriptive  of  the  time  when  the  devisee  would  be  en- 
titled to  possession,  may  easUy  account  for  the  use  of  similar  words  in  r«eQg 
Jie  limitation  over,  as  describing  an  event  in  which  the  *limitation  to  I- 
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the  first  taker  for  life,  would  be  likely  to  fail,  though  the  subsequent  words  alone 
would  have  been  sufficient  for  the  purpose.  In  all  the  cases  upon  wills,  {n  which 
or  has  been  construed  conjunctively,  the  first  taker  has  been  a  devisee  in  fee,  so 
that  the  limitations  over  were  necessarily  executory  devises,  displacing  the  first 
estate;  and  unless  the  construction  adopted  had  prevailed,  the  heirs  of  the  first 
taker  in  fee  would  have  been  ousted.  [Lord  Gifford^  C.  J.  If  the  court  con- 
atrues  this  or  disjunctively,  they  must  strike  out  the  whole  condition  as  to  the 
devisee's  dying  under  twenty-one.]  The  expressions  of  the  devisor  mav  be 
inaccurate,  but  the  intention  is  plain ;  and  if  this  case  had  occurred  before  Price 
V.  Hunt^  there  could  have  been  no  doubt.  The  case  of  Brownsword  v.  lid' 
wards  is  expressly  in  point,  where  Lord  Hardwickt  not  only  considered  a  lim- 
itation, such  as  the  present,  as  a  vested  remainder,  but  altered  am?  into  or.  The 
defendants  only.seek  to  retain  it.  Wright  v.  Kemp^  the  only  case  in  which  or 
has  been  construed  coniunt lively,  when  the  preceding  limitation  was  not  in  fee, 
was  the  case  of  a  copyhold,  to  the  use  of  the  surrenderor  for  life,  remainder  to 
W,  W,^  an  illegitimate  son,  for  life,  remainder  in  tail  to  the  issue  of  W,  fF.,  law- 
mily  begotten;  and  if  JV,  W.  should  die  in  tie  lifetime  of  the  surrenderor,  or 
without  issue,  remainder  to  the  surrenderor  in  fee:  fF.  W.  died,  leaving 
issue,  in  the  lifetime  of  the  surrenderor,  so  that  if  the  or  had  not  been  construed 
conjunctively  the  surrender  would  have  been  absolutely  without  efiect.  The 
words  ^  without  child  or  children,"  plainly  refer  to  the  former  limitation  in 
strict  settlement,  and  have  been  considered  in  many  cases  to  mean  issue  gen- 
erally ;  and  the  *<  and  leaving"  has  been  considered  as  leaving  at  any  time,  so 
as  to  denote  an  indefinite  failure  of  issue.  Rot  v.  Scott  oM  Smart,  FearnCf 
473,  n. 
*5001       *'^^^  following  certificate  was  afterwards  delivered : 

This  case  has  been  aigued  before  us.  We  have  considered  the  same,  and  are 
of  opinion  that  the  plaintiflf,  under  and  by  virtue  of  the  said  will  of  the  said  John 
Hasker,  the  said  indenture  of  demise  of  the  Isi  January,  1817,  the  said  indent- 
ure of  feoffment  of  the  3d  January,  1817,  and  the  said  fine,  levied  in  pursuance 
of  the  covenant  contained  in  the  said  last  mentioned  indenture,  acquired  an  abso- 
lute estate  of  inheritance  in  fee  simple  of,  and  in  the  hereditaments,  dischaiged 
from  the  remainders  limited  and  created  by  the  will  of  the  said  testator,  John 
Hasker, 

It  was  not  contended  before  us,  that  the  said  will  contained  any  executory 
devise  or  devises  affecting  the  said  hereditaments, 

GiFFORD. 

J.  A.  Pabk. 

J.   BUBBOUGB. 
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PRINCIEAL  MATTERS. 


ACTION  ON  THE  CASE. 

An  action  on  the  case  does  not  lie,  for  de- 
taining cattle  distrained,  damage  feasant, 
where  tender  of  sufficient  amends  was 
nuide  after  the  cattle  had  been  impound- 
ed.   Sheriff  r.Jamu.  841 

AFPIDAVrr  TO  HOLD  TO  BAIL. 

L  Ai&davit  to  hold  to  bail :  what  sofficient 
on  a  debt  on  charter  party.    Sktm  v. 

2.  In  C.  B.  an  affidavit  of  debt  for  money 
paid  for  a  defendant,  and  advanced  for 
him,  need  not  state  that  the  payment  and 
advance  were  at  defendant's  request 
Barv  V.  Fernandez.  388 

8.  Affidavit  to  hold  to  bail.  Laaeare  and 
Jddtada  v.  Moriotqfh. 

AGENT. 
See  Lisir. 

AGREEMENT. 

The  circumstance  that  an  agreement  con- 
tains a  provision  for  its  being  made  a 
rule  of  court,  will  not  of  itself  authorise 
the  court  to  take  such  a  step.  Sieen  v. 
aimp.  183 

AMENDMENT. 

See  RicoviRT,  1, 3,  8.  Writ  or  Riskt. 

Where  the  affidavit  to  hold  to  bail  named 
five  defendants,  separate  bailable  process 
was  issued  against  one,  and  a  bail-piece 
taken,  in  which  he  alone  was  named; 
afterwards,  serviceable  process  was  is- 
sued against  the  other  four,  who  were  not 
named  in  the  bailable  process ;  the  dec- 
laration was  against  all  five ;  the  court 
permitted  the  plaintifi*  to  amend  the  bail 
recognizance,  by  inserting  the  names  of 

Vol.  tqi.— 78  8  f  2 


the  four  defendants  who  had  been  at  first 
omitted.    ChrisUe  v.  WaOter  eitH     306 

ANNumr. 

1.  By  68  Oea.  8.  c  141.  it  is  enacted,  that 
within  thirty  days  after  the  execution  of 
every  deed,  dec,  whereby  any  annuity 
or  rentichaige  shall,  from  and  after  the 
passing  of  the  said  act,  be  granted  for  life 
or  lives,  a  memorial  of  the  date  of  every 
such  deed,  &c.,  of  the  names  of  all  the 
parties,  and  all  the  witnesses  thereto,  and 
of  the  person  or  persons  for  whose  life  or 
lives  such  annuity  or  rent-chaige  shall  be 
granted,  and  of  the  person  or  persons  by 
whom  the  same  is  to  be  beneficially  re- 
ceived, shall  be  enrolled  in  chanceiy,  in 
the  form  or  to  the  effect  therein  exempli* 
fied,  with  such  alterations  as  the  nature 
and  circumstances  of  any  particular  case 
may  reasonably  require ;  and  in  a  sched- 
ule, the  following  directions  are  given  as 
to  the  mode  of  describing  the  witnesses 
in  the  memorial :  at  the  head  of  one  of 
several  columns,  which  are  to  contain  the 
substance  of  the  deeds,  stand  the  words, 
**  names  of  wimesses;"  and  underneath, 
as  applicable  to  indentures  of  lease  and 
release,  the  letters  and  words,  « E.  F. 
of ,  G.  H,  of—;"  and,  as  applica- 
ble to  a  bond  and  warrant  of  attorney  to 
confess  judgment,  the  letters  **  E,  F,,  6, 
HJ*    Where  the  wimesses  to  the  deeds 
were  attorneys*  clerks:  Held,  that  they 
were  apfficiently  described  in  the  memo- 
rial, as  clerks  to  E*  IL,  (their  employer,) 
of  B^t  (the  employer's  residence.)    St. 
John  V.  Champneyt.  77 

!.  An  annuity  being  in  arrear,  and  the  rents 
of  an  estate  on  which  it  was  securcMl 
being  unpaid,  the  trustee  of  the  estate, 
who  had  negotiated  the  annuity  between 
the  grantor  and  grantee,  having  advanced 
a  sum  to  the  grantee  in  anticipation  of 
the  coming  rents,  and  having  receiTed 
from  the  grantee,  on  this  a^ance,  the 
commission  which  he  usually  received 
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on  annnity  payments,  the  court  set  aside 
an  execation  which  (the  rents  proving 
insufficient)  was  afterwards  issued  for 
this  sum,  in  the  name  of  the  grantee, 
against  one  who,  as  surety  for  the  pay- 
ment of  the  annuity,  had  given  a  warrant 
to  confess  judgment  WilUamsan  v.  Sir 
George  GooUL  171 

3.  An  annuity  being  in  arrear,  and  the  rents 
of  an  estate  on  which  it  was  secured 
being  unpaid,  the  receiver  of  the  rents, 
who  had  negotiated  the  annuity  between 
the  grantor  and  the  grantee,  having  ad 
vanced  a  sum  to  the  grantee  in  anticipa- 
tion of  the  coming  rents,  and  having  re- 
ceived from  the  grantee,  on  this  advance, 
the  commission  which  he  usually  re- 
ceived on  annuity  payments,. the  court 
set  aside  an  execation  which  (the  rents 
proving  insufficient^  the  grantee  after- 
wards issued  for  this  sum,  against  the 
grantor.  Carroll  v.Sir  George  Goold,    191 

4.  Where,  upon  the  grant  of  an  annuity,  the 
agent  of  the  grantee,  on  paying  the  con 
sideration  money,  retained,  or  caused  to 
be  returned  to  him  a  considerable  sum  for 
the  expence  of  deeds,  investigating  title, 
joumies,  dcc^  (two  witnesses,  brought 
from  a  considerable  distance  for  the  pur- 
pose of  attesting  the  annuity  deed,  having 
first  retired,)  the  court  held  this  an  ille- 
gal retainer,  for  which  the  grantee  was 
responsible,  and  on  that  ground  set  aside 
the  annuity,  ten  years  after  it  had  been 
granted  and  acted  on,  though  the  grantee 
alleged  that  he  had  given  no  authority  for, 
and  was  ignorant  of,  such  retainer.  WU- 
liamaon  v.  Henry  M,  GookL  284 

5.  Where  the  surety  under  an  annuity  deed 
obtained  an  order  to  set  aside  an  execu- 
tion, under  which  he  was  in  custody  for 
arrears  of  the  annuity,  upon  entering  into 
an  account,  and  paying  the  balance  which 
should  be  found  due  under  the  provisions 
of  the  deed,  and  the  principle  afterwards 
succeeded  in  setting  aside  the  deed  itself, 
the  court  refused  to  discharge  the  surety 
until  he  had  entered  into  an  account,  or 
paid  money  into  court,  to  cover  what 
might  ultimately  be  found  due.  WUiiam' 
won  V,  Sir  George  GookL  874 

6.  A  person  employed  by  the  grantor  of  an 
annuity  to  raise  money,  and  by  the  gran- 
tee to  pay  the  consideration-money  to  the 
grantor,  having  at  the  time  of  the  pay- 
ment of  the  money  received  back  some 
part  of  it,  for  a  debt  alleged  to  be  due 
from  the  grantor  to  himself,  the  court,  on 
motion,  set  aside  the  annuity  on  the 
grantor's  paying  principle  and  interest, 
at  6  per  cent,,  though  the  grantee  never 

'  received  any  of  the  money  so  returned, 
and  was  ignorant  of  the  transaction. 
Gorton  v.  Champneys^  and  Coventry  v. 
Ckampneys,  367 

7.  Where  an  annuity  was  set  aside,  upon 
the  grantor*s  paying  what  should  be  found 


due  for  prmcipal  and  interest,  at  5  mf 
cent, :  the  court  allowed  the  grantee  nis 
fair  disbursements,  for  the  conveyances 
by  which  the  grant  of  annuity  was  effect- 
ed and  secured.     WUUanuon  v.  GoM. 

316 

APOTHECARY. 

In  aa  action  to  recover  the  amount  of  an 
apothecary's  bill,  the  plaintiff,  who,  under 
65  Geo,  3.  c  194.,  proves  a  certificate  from 
the  Society  of  Apothecaries,  need  not  also 
prove  an  apprenticeship  served.  Sherwin 
v.  Smith.  S04 

«    APPRENTICE-DEED. 
See  EviDiircx,  8. 

APPROPRIATION. 

A.  had,  for  the  purpose  of  sale,  consigned  a 
cargo  of  fish  to  B^  who  was  in  corres- 
pondence and  connected  with  the  house 
of  C  C.  had  advanced  money  to  il^  on 
an  engagement  from  A.  that  the  proceeds 
of  the  cargo  of  fish  should  be  remitted  by 
B.  to  il.,  through  the  hands  of  C,  in  order 
that  they  might  so  constitute  a  security 
for  the  money  advanced  by  C.  A.  then 
wrote  to  B^  telling  him  that  the  cargo  of 
fish  was  not  responsible  for  any  advances 
made  by  C  Notwithstanding  this  B., 
after  the  receipt  of  A*»  letter,  remitted  the 
proceeds  to  C,  who  retained  them  to  co- 
ver his  advance.  A.  having  become 
bankrupt,  and  his  assignees  having  sued 
B,  for  these  proceeds ; 

Held,  that  a  jury  was  warranted  in  consid- 
ering A,*8  engagement  as  an  appropria- 
tion of  the  cargo  of  fish,  which  he  could 
not  rescind,  and  not  a  mere  order  for  the 
pa3rment  of  money,  which  could  be  re- 
voked by  a  subsequent  countermand  be- 
fore payment  FuHier  et  oL,  Amgruet,  v. 
MiUtr.  150 

ARBITRATION. 

1.  Where  a  cause  was  referred  to  arbitra- 
tion under  a  judge's  order,  and  one  of  the 
parties,  before  the  award  was  published, 
revoked  his  submission.  The  arbitrator 
having  made  his  award,  notwithstanding 
this  revocation,  the  court  set  aside  the 
award,  although  the  judge's  order  had 
been  made  a  rule  of  court  before  any  ap- 
plication to  set  aside  the  award.  C/o^ 
ham  V.  Higham,  87 

2.  Even  where  matter  of  law  alone,  and  no 
matter  of  fact,  is  referred  to  a  barrister, 
the  court  will  not  set  aside  an  award 
made  by  him,  on  the  ground  that  it  is 
contrary  to  law,  unless  the  illegality  ap- 
pear on  the  face  of  the  award.  Craa^ 
V.  Svmondi.  IM 

3.  A  defendant  having,  at  the  trial  of  an 
action  on  the  case,  agreed  to  enter  into  a 
rule  of  fwft  pritu,  to  repair  and  reinstate 
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premises  wbich  he  had  wrongfully 
damaged,  it  was  referred  to  a  barrister  to 
settle  what  sam  should  be  paid  in  Ilea 
of  his  doing  this.  The  defendant's  attor- 
ney produced  no  witnesses  at  the  first 
meeting,  under  the  arbitration,  of  which 
he  had  had  ample  notice,  but  the  plain- 
tiff's witnesses  gave  in  their  estimate, 
and  the  arbitrator,  after  viewing  the  pre- 
mises, appointed  a  day  for  a  second  meet- 
ing. The  defendants  attorney  called  be- 
fore that  day,  and  said  that  his  witnesses 
(two  surveyors  who  had  known  the  pre- 
mises before  the  action,)  could  not  at- 
tend ;  the  arbitrator,  although  one  of  these 
witnesses  might  have  attended  the  first 
meeting,  appointed  a  third  for  the  even- 
ing before  he  was  to  leave  London  for  the 
Circuit:  on  the  morning  of  that  day,  de- 
fendant's attorney  called  on  the  arbitrator, 
and  left  an  affidavit,  stating  that  one  of 
the  two  surveyors  was  confined  to  his 
bed,  and  the  odier  gone  to  France,  The 
arbitrator  suggested,  that  other  surveyors 
were  equally  capable  of  making  an  esti- 
mate for  the  defendant,  and  offered  if  the 
defendant's  attorney  would  name  a  day 
to  come  to  London  to  hear  them,  or  the 
two  first  proposed;  the  attorney  refused 
to  name  a  day,  or  procure  another  sur- 
veyor, although  another  surveyor  and  a 
carpenter  had  attended  the  trial  of  the 
cause  on  defendant's  behalf.  The  arbi- 
trator then  gave  the  defendant's  attorney 
notice  he  should  make  his  award,  if  re. 
quired  by  the  plaintiff;  and  being  re- 
quired, awarded  a  sum  to  be  paid  to  the 
plaintiff. 
The  defendant's  attorney  swearing  he  un- 
derstood the  arbitrator  meant  to  have 
called  another  meeting,  the  court  set 
aside  the  award,  though  no  objection  was 
made  to  the  amount  awarded;  leaving, 
however,  the  plaintiff  at  liberty  to  enforce 
the  defendant's  agreement  to  enter  into 
the  rule  of  nm  onus  for  the  reinstating 
the  premises.    IkkUngion  v.  Hudaon, 

884 

ARREST. 

Where  a  sheriff's  officer,  who  had  forborne 
to  arrest  a  defendant  upon  his  promising 
to  put  in  good  bail,  afterwards,  on  hear- 
ing that  sach  bail  would  not  be  forthcom- 
coming,  himself  put  in  bail  without  the 
consent  of  the  defendant,  and  then,  ac- 
companied by  the  bail  so  put  in,  took  the 
defendant  into  custody  the  day  before  the 
defendant's  time  for  putting  in  bail  ex- 
pired, the  court  discharged  the  defendant, 
and  made  the  sheriff's  officer  pay  costs. 
Taylor  v.  Evom.  367 

/        ARREST  OF  JUDGMENT. 
Set  EviDsvcBi 


ASSIGNEE. 
See  IirsoLviirT  Dibtok,  S. 

ATTACHMENT. 

iSiee  Practici,  80  dc  S4w 

The  court  will  grant  an  attachment  against 
a  party  for  non-performance  of  an  award 
which  has  been  made  a  rule  of  court, 
though  he  reside  out  of  the  jurisdiction 
of  the  court.    Htparaft  v.  Fermor.      378 

ATTORNEY. 
See  Costs,  1. 

1.  An  attorney  cannot  charge  for  conduct- 
ing a  suit  in  which  the  party  chained 
has  not  had  the  benefit  of  the  attorney's 
judgment  and  superintendance.  There- 
fore, where,  in  an  action  on  an  attorney's 
bill,  it  appeared  that  the  plaintiff  lived  at 
D.,  five  miles  from  Wl,  and  applied  to  J. 
B*  (who  resided  at  Wl,  and  who  had  been 
a  clerk  of  the  plaintiff,  and  practised  in 
his  name,)  to  carry  on  the  suit  in  ques- 
tion, for  which  the  bill  was  incurred;  J, 
B,  carried  on  the  suit,  and  it  did  not  ap- 
pear that  the  defendant  ever  saw  the 
plaintiff,  or  had  the  benefit  of  his  judg- 
ment; the  business  done  at  the  office  at 
W.  was  for  J,  BJ's  benefit,  except  one- 
third,  which  the  plaintiff  received  for 
coming  over  once  a  week  to  show  his 
face;  plaintiff's  name  was  not  on  the 
door  at  W^  uor  was  it  employed  by  J.  B. 
in  soliciting  business;  but  J.  B,  fre- 
quently consulted  with  plaintiff;  drafts 
were  sometimes  engrossed  at  D.  for  the 
office  at  W.;  the  draft  of  the  brief  which 
J,  B.  had  carried  on  for  defendant  was 
in  the  hand-writing  of  plaintiff,  as  well 
as  some  items  in  J,  B'»  books  touching 
that  suit;  the  defendant,  when  applied  to, 
admitted  the  sum  claimed,  but  required 
to  set  off  a  sum  fine  to  him  from  J.  B^ 
which  was  refused : 

Held,  that  a  nonsuit,  directed  by  the  judge 
who  tried  the  cause,  was  proper.  Hop- 
kinmm  v.  SmitJL  18 

2.  An  attorney  who  has  ceased  to  practice 
mav  be  readmitted  without  paying  arrears 
of  duty.    Ex  parte  Cunmngmm.  91 

3.  The  court  granted  a  rule  nin  calling 
upon  an  attorney  to  answer  for  alleged 
misconduct,  in  a  matter  where  no  suit 
was  depending,  but  which  appeared  to 
have  been  entrusted  to  him  in  the  capa- 
city of  an  attorney.  In  the  Matter  of 
Knight.  91 

4.  The  court  will  not  call  upon  an  attorney 
summarilv  to  answer  the  matters  of  an 
affidavit  charging  him  with  an  indictable 
offence,  but  will  leave  the  parlies  com- 
plaining to  their  indictment  for  the  of- 
fence.    Short  y.  Pratt.  108 

5.  The  court  w^ll  not  proceed  summarily 
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agiinst  an  attorneron  an  affidavit  charg- 
ing him  with  an  indictable  offence.  In 
the  Matter  ofHaU  ^  Xn^  142 

e.  The  court  refused  to  strike  an  attorney 
off  the  rolls  on  the  ground  that  he  had 
not  served  a  regular  clerkship,  and  had 
misconducted  himself  previously  to  ad- 
mission.   biHuMaUerqfPagt.         160 


BAIL. 

1.  The  principal  offered  to  surrender  on 
the  18th  of  Jliay,  but  the  plaintiff  gave 
him  time»  and  dispensed  with  the  surren- 
der, on  an  understanding  that  the  bail 
should  continue  liable.  On  the  11  th  June 
the  bail,  ignorant  that  the  defendant  had 
offered  to  surrender,  signed  an  agree- 
ment to  continue  liable;  the  principal 
always  declaring  himself  ready  to  sur- 
render; but  in  Jfiniiy  vacation  the  plan- 
tiff,  without  notice,  issued  proceedings 
against  the  bail,  returnable  in  MiehatbnoB 
term.  On  the  29th  of  Oekher  the  princi- 
pal obtained  his  certificate  under  a  com- 
mission of  bankruptcy:  Held,  that  the 
bail  were  discharged.  Wut  v.  Ashdown 
4-  Palfrey,  165 

2.  Excuse  for  non.attendance  of  bail :  what 
sufficient.    Jn  the  Matter  of  WeiTe  baiL 

859 

2.  The  court  will  not,  on  an  affidavit  of 
perjury  committed  by  the  bail  in  justify- 
ing, set  aside  the  alloeatur  of  bail,  though 
the  application  to  set  aside  be  made  on 
the  next  djtet  Jwridieue.  Stoekham  v. 
French.  365 

4.  Bail;  indemnity  by  attorney,  what 
amounts  to.    Capin  v.  IHllamore.       423 

6.  BaiL  HonsehoMer,  who.  Saeage  y.  IktIL 

430 

6.  Bail.  Notice  tot  %  tiiee  mmu  Ueath  v. 
Harrie.  480 

BAIIiBOND^ 

The  plaintiff  cannot  sue  on  the  bail  bond 
after  ruling  the  sheriff  to  bring  in  the 
body.    Btaekford  v.  JicndiMif.  181 

BAIL  PIECE. 
See  Pbmtiob,  7.    Axavranrr. 

BANKRUPT. 

See  LAJTBLoaB  akd  Tehavt,  2.  Evinavci,  9. 

1.  Defendants,  who  had  a  lien  on  C.'t  ship, 
received  fhim  C,  then  lying  in  prison, 
the  bailee  due  to  them  on  account  of 
disbursements  made  on  the  ship,  and 
they  then  delivered  up  the  ship^s  papers 
to  C.  C.  having  become  a  bankrupt  a 
fortnight  af^er  this  payment,  (die  im- 


prisonment he  was  &en  undergoing  be- 
ing the  act  of  bankruptcy,)  his  assigBees 
sued  the  defendants  for  the  balance  so 
received  by  them.  A  verdict  having  been 
found  for  the  defendants,  with  leave  for 
the  defendants  to  move  to  set  it  aside,  and 
enter  up  a  verdict  for  the  said  balance. 

The  court  discharged  a  rule  niei  to  that 
effect,  which  had  been  moved  for,  on  the 
ground  that  the  defendants  not  having 
stipulated  for  the  payment  of  their  ba- 
lance as  a  condition  for  the  surrender  of 
their  lien,  the  payment  ought  to  be  con- 
sidered as  voluntary.  Thonqmrn^  ef.  aL 
V.  Beatmm,  et,  aL  145 

2.  A  commission  of  bankrupt  was  sued  out 
against  the  plaintiff  in  April,  and  super- 
seded the  2d  of  Auguet,  A  second  com- 
mission was  sued  out  on  the  7th  of 
Auguet,  on  the  same  act  of  bankruptcy, 
under  which  the  plaintiff  obtained  his 
certificate.  Plaintiff  sued  defendants* 
commissioners  under  the  first  commis- 
sion, for  an  alleged  wrongful  imprison- 
ment; they  entered  up  indgment  of  non- 
suit against  him  in  Jufy,  and  afterwards 
charged  him  in  execution  for  costs: 
Held,  that  the  defendants  might  have 
proved  their  debt  under  the  second  com- 
mission, and  that  plaintiff  was  entitled 
to  be  discharged  from  it  under  his 
certificate.    HMtng  v.  Impejf  et  oL    169 

8.  A  bankrupt  having  promised,  aAer  his 
bankruptcy,  and  before  certificate,  to  pay 
a  debt  due  before  the  bankruptcy,  in- 
dorsed to  the  plaintiff  two  promissory 
notes  for  that  purpose:  Held,  that  his 
certificate  was  no  bar  to  an  action  on 
these  notes.     Brix  v.  Braham.  281 

4.  Bankruptcy  and  certificate  are  do  dis- 
charge to  a  bond  given  under  4  Gee.  3. 
e.  88,  by  a  trading  member  of  parliament, 
where  the  judgment  in  the  suit  in  which 
the  bond  was  given,  is  obtained  after  the 
bankruptcy;  tiiough  before  certificate. 
Campbm  v.  Jameaon  et  aL  820 

5.  A  surety  under  an  annuity  deed,  who 
has  redeemed  the  annuity  subsequently 
to  the  bankruptcy  and  certificate  of  the 
grantor,  may  maintain  an  aetion  against 
die  grantor  for  the  sum  paid  on  account 
of  redemption,  although  the  grantee  may 
have  proved  the  value  of  the  annuity 
under  49  Geo.  8.  c  121.  «,  17.  WaUune 
V.  Fkmagqn.  413 


BARON  AND  PEME. 

See  EvnsHCB,  6. 

In  an  action  against  a  feme  covert,  the 
court  would  not  upon  a  summary  appli- 
cation, cancel  the  baiUbond,  and  permit 
the  defendant  to  file  a  common  appear- 
ance, where  much  of  the  debt  sued  for 
was  contracted  before  the  defendant  dis- 
closed her  coverture,  where  she  acted 
with  great  duplicity  in  eluding  payment. 
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and  ftt  the  time  of  the  q^Ucation,  was 
residing  om  of  the  jorisdiction  of  the 
coarL    Luden  y.  JuHiee,  344 

BOND. 

A  bond  by  which,  after  reciting  the  partner- 
ship of  J.  C.  and  7.  C,  W.  P.  became 
surety  for  such  sums  as  should  be  ad- 
vanced to  meet  bills  drawn  by  J.  C,  and 
T,  C^  or  either  of  them,  was  held  not  to 
extend  to  bills  drawn  by  J,  C.  after  the 
death  of  T,  C  Simpaon  ▼.  John  Cooke 
etoL  452 


CERTirCATE. 
^  See  Bavkbuft,  5. 

CLERK  OP  PAPERS. 

The  clerk  of  the  papers  in  the  fleet  i9  to, 
be  entitled  to  a  fee  of  2«.  6d  in  every 
action  from  which  a  prisoner  is  dis- 
charged. In  the  matter  of  W.  IL  Roeh' 
fort.  255 

CONTrNUANCBS. 

See  STATUTXi  OV  LllCtTATIOV. 

COSTS. 

1.  Mliere  the  prothonotary  refused  to  allow 
costs  on  account  of  groas  misconduct  on 
the  part  of  the  plaintiffs  attorney,  the 
court  revised  a  rule  for  the  prothonotary 
to  review  his  taxation,  though  defendant 
had  stayed  proceedings  nn<kr  a  rule  for 
staying  them  on  payment  of  debt  and 
costs.    Adame  v.  Staton,  69 

8.  The  plaintiff  may  issue  a  writ  of  inquiry 
in  the  ordinary  form,  in  an  action  of 
debt  for  treble  value  of  tithes.  Bak  v. 
Hodg^.  182 

9.  In  finding  the  treble  value,  the  jury  in 
effect  find  the  single  value  also.  182 

4.  If  the  jury  omit  to  find  costs,  the  court 
may,  where  the  plaintiff  is  entitled  to 
them,  make  such  an  entry  on  the  postea, 
as  is  usual  to  allow  costs.  182 

6.  Sembie,  that  under  S  $r  ^  W.  9.  e,  U.  $,  3, 
(which  gives  the  plaintiff  costs  in  certain 
cases,  in  actions  for  treble  value  of 
tithes,}  the  plaintiff  is  only  entitled  to 
such  costs  after  plea  {beaded,  or  demurrer 
joined.  183 

41.  Where  an  attorney  is  entitled  to  the 
costs  occasioned  by  the  taxation  of  his 
bill,  he  ought  to  apply  for  them  at  the 
time ;  and  cannot  recover  them  by  motion 
after  making  a  subsequent  settlement 
Whif/leld  V.  Jamee,  307 

7.  Plaintiffii  sued  as  executors,  upon  a 
count  which  alleged  that  the  defendant. 


after  the  death  of  the  testator,  accounted 
with  the  plaintiffs,  as  executors,  concern 
ing  a  sum  of  money  due  from  the  defend- 
ant to  the  plaintiffs  as  executors,  and 
that  the  defendant,  upon  that  account, 
being  found  indebted  to  them  as  execu- 
tors promised  them  as  executors  to 
pay: 
Held,  that  it  appeared  on  this  count,  that 
the  plaintiffs  might  have  sued  in  their 
own  right;  and  that,  therefore,  upon 
nonsuit,  they  were  liable  to  costs.  Jona 
et  oLf  ExeetUora  v.  Jones.  249 

8.  Where  the  plaintiff  in  an  action  on  a 
marine  policy  of  insurance,  recovered 
for  an  average  loss,  obtained  a  new  trial, 
the  costs  of  the  first  trial  being  directed 
to  abide  the  event,  and  at  the  second 
trial  recovered  again  for  no  more  than 
an  average  loss :  Held,  that  he  was  en- 
titled to  the  costs  of  one  trial  only,  and 
the  defendant  to  the  costs  of  neither. 
Hudaon  et  alv.  Bicgorihanka,  393 

9.  An  arbitrator  to  whom  it  was  referred 
to  certify  what  verdict  should  be  entered 
up,  certified  for  the  plaintiff,  and  onillv 
communicated  to  the  parties,  that  each 
should  pay  his  own  costs  of  the  refer- 
ence; which  was  acceded  to  by  them. 
The  cause  having  been  referred  back  to 
the  arbitrator,  he  certified  in  the  same 
way  a  second  time,  but  omitted  to  give 
any  direction  as  to  the  costs  of  the  second 
reference:  Held,  that  the  plaintiff  was 
entitled  to  those  costs.  Maekintoah  v. 
Bluth.  269 

10.  where  the  costs  in  the  cause  are 
adjudged  to  the  defendant,  and  to  Uie 
plaintiff  costs  on  the  issues  fotmd  for  him, 
the  costs  of  the  issues,  except  in  replevin, 
include  only  the  costs  of  pleadings. 
Othir  V.  Cahert,  275. 

COUNTY  COURT. 

In  trover  the  court  would  not  stay  proceed- 
ings on  an  affidavit  from  the  defendant, 
that  the  cause  of  action  did  not  amount 
to  40a.    Lowe  v.  Lowe,  370 

COVENANT. 

By  indenture  between  8.  F.,  senior,  of  the 
first  part,  &  7.,  junior,  of  the  second 
part,  and  J,  H.  H.  of  the  third  part,  it  was 
agreed,  that  &  F,  senior,  should  retire 
from  business,  and  &  F.,  junior,  and  J. 
H,  H.  became  partners;  that  the  capital 
employed  should  be  36/)00il,  34,000iL  of 
which  &  F.  senior,  should  advance  for 
&  F.  junior,  and  13,000/.  was  to  be  ad- 
vanced by  J,  H,  H.  The  deed  then  pro- 
ceeded, **  And  whereas  an  account  of  all 
the  debts  of  &  F.  senior,  in  his  business 
of  merchant,  has  been  this  day  taken, 
and  the  balance  in  his  favor  amounts  to 
33,033^  am?  %ohereaa  U  km  been  agreed  by 
and  beiwem  6«  F.  sembr,  8.  F.,  junior  and 
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J.  H.  H.,  thai  the  whole  of  the  dehts  and 
etediis  of  8.  F.  senior^  ihali  be  reteived  and 
paid  by  8.  P.,  juniory  and  J.  H.  H.  and 
that  the  balance  of  38,033/1  shall  be 
accounted  for  and  paid  by  them  in  man- 
ner hereioaAer  mentioned;  and  <S>.  F. 
senior  by  indenture,  hath  assigned  the 
debts  and  credits  to  them,  this  iDdenture 
farther  witnesseth  that  it  is  agreed,  that 
in  consideration  of  13,000/.  paid  to  &  F, 
senior,  by  J,  H,  H.,  and  for  raising  24,000iL 
Bs  &  if,  junior's  share  of  the  capital,  the 
sum  of  38,033/.,  is  to  be  retained  by  &  F, 
junior,  and  J,  H,  H^  and  the  remaining 
2033/.  paid  to  &  F.  senior  by  instalments, 
at  six,  twelve,  and  eighteen  months ;  and 
if  any  of  the  debts  prove  bad,  the  loss 
shall  be  borne  by  &  F.  junior  and  J.  H, 
M:**  Held,  that  this  deed  amounted  to  a 
covenant  by  5.  F.  junior,  and  J,  H.  H,  to 
pay  the  debt  due  from  &  F.  senior,  in  his 
business,  at  the  date  of  the  indenture 
Sa&oun  et  aL  Mxeeuton  and  Executrix^  v. 
Sknutoun  et  aL  Executrix  and  Exeeu- 
ton.  433 

DEED,  CONSTRUCTION  OF. 

A,  and  B.,  by  a  deed  reciting  that  C  had 
left  them  considerable  property  in  strict 
settlement,  with  remainder  over,  on  fail- 
ure of  issue  male  of  A»  and  B.,  to  />.,  a 
lieutenant  of  marines,  but  had  made  no 
other  provision  for  jD.,  agreed  with  />.,  his 
executors  and  administrators,  to  pay  him 
an  annuity  for  twenty-one  years,  if  ^.  and 
B.,  or  the  survivor  of  them,  should  flb 
long  live ;  and  in  case  D.  should  die  with- 
in 3ie  term,  to  his  child  or  children,  if 
any,  in  such  proportions  as  D»  should  ap- 
point, or  in  default  of  appointment,  to  all 
of  them  equally ;  and  if  there  should  be 
no  child,  to  his  wife,  if  she  should  remain 
a  widow.  D.  covenanted  that,  if  he,  or 
his  children,  should  come  into  the  prop- 
erty left  by  C,  they  would  refund  all  that 
might  have  been  received  under  the  an- 
nuity. />.  having  died  within  the  term, 
and  also  his  only  child,  and  wife :  Held, 
that  D.>  administrator  was  not  entitled 
to  claim  payment  of  the  annuity  af  er 
their  deaths.    Barford  v.  Sluehey.      825 

DEVISE. 

1.  Under  a  devise  of  the  rectory  or  parson- 
age of  if.,  with  the  messuages,  lands,  &e., 
thereunto  belongings  Held,  that  lands 
passed,  which  had  been  acquired  by  the 
owners  of  the  rectory  between  the  fifth 
year  of  Jamee  the  First  and  1682,  and  had 
always  afterwards  been  occupied  with  the 
rectory.    Ongky  v.  Chamben.  483 

1.  Devise  to  ^.,  when  he  should  attain 
twenty-one, for  life;  andaAer  his  decease 
to  the  first  son  of  A.,  lawfully  begotten, 
and  the  heirs  male  of  the  body  of  such 
son ;  like  remainders  to  the  second,  and 
other  sons  in  succession ;  like  remainder 


to  the  daifi^ter  or  daughters.  Like  de- 
vise to  Bn  brother  of  A^  with  the  re- 
mainders to  ffs  issue.  Like  devises  to  C. 
and  D.,  other  brothers  of  iL,  with  like  re- 
mainder to  their  respective  issues.  And 
in  case  either  or  any  of  them  (A  R,  C. 
and  D.)  should  die  before  the  age  of  twen- 
ty-one years,  or  without  leaving  any  child 
or  children,  of  his  or  their  bodfes,  lawful- 
ly begotten,  then  that  the  several  estates 
devised  to  him  or  them,  should  go  to  the 
survivor  or  survivors,  share  and  share 
alike,  under  the  same  limitations  as  be- 
fore described. 

A.  having  attained  twenty-one,  and  being  a 
bachelor  and  nnmarried,  made  a  feoff- 
ment, and  levied  a  fine  with  proclama- 
tions of  the  property  devised  to  him,  to 
his  own  use  in  fee,  and  to  the  intent  to 
destroy  contingent  uses  and  estat^  lim- 
ited to  his  sons  and  daughters : 

Held,  that  by  so  doing  he  acquired  an  abso- 
lute estate  of  inheritance  in  the  property. 
Haeker,  Clerk,  v.  The  Right  Hon.  Chtarta 
Mantwre  Suttone  et  aL  501 


DISCHARGE  AND  SATISFACTION. 

1.  The  defendant  being  indebted  to  the 
plaintiffs  on  a  bill  of  exchange,  renewed 
the  bill  when  it  became  due,  by  giving 
another  at  a  longer  date,  together  with  a 
warrant  of  attorney  to  confess  judgment, 
in  case  the  second  bill  should  not  l^  paid 
when  it  became  due,  and  agreed  to  pay 
the  expences  of  the  warrant  of  attorney, 
which  was  drawn  up  by  the  plaintiff *s 
solicitor;  the  first  bill  was  not  given  up, 
but  the  plaintiffs  retained  it  in  possession. 
The  second  bill  was  paid  when  it  became 
due,  but  not  the  expences  of  the  warrant 
of  attorney,  amounting  to  2L  12t.  Sdl, 
whereupon  the  plaintiffs  sued  the  defend- 
ants in  assumpsit,  and  declared  on  the 
first  bill,  adding  the  common  money 
counts,  and  a  coont  on  an  account  stated. 
The  jury  found  a  verdict  for  the  plaintiffs 
for'C/l  12«.  6dl,  without  specifying  on  what 
jounts  it  should  be  entered  up.  'the 
court,  with  a  view  to  a  suggestion  to  de- 
prive the  plaintiffs  of  costs,  allowed  the 
verdict  to  be  entered  on  the  money  counts, 
holding  that  the  plaintiffs  had  no  right  to 
sue  on  the  first  bill.  DUworih  v.  JtuRflwr. 

100 

2.  The  defendant,  who  had  ordered  goods 
for  ready  money,  paid  for  them  by  return- 
ing to  the  vendors  agent  a  bill  accepted 
by  vendor,  which  had  been  due  and  dis- 
honored before  the  goods  were  ordered; 
the  agent  at  first  refused  to  take  the  billf 
but  ultimately  carried  it  home  tu  the  ven- 
dor, who  kept  ft.  The  vendor  having 
become  bankrupt,  the  court,  in  an  action 
brought  by  his  assignees  to  recover  the 
value  of  Uie  goods,  held  this  transaction 
equivalent  to  payment,  no  fraud  haviog 
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been  established.    Maytr  d  oL,  Auig' 
neet  o/Damtofij  a  bankrupi,  v.  Nuu*    81 1 

DISTRESS. 

See  PuADiire. 

Goods  landed  at  a  wharf,  and  deposited  by 
a  factor,  to  whom  they  were  assigned,  in 
a  warehouse  on  the  wharf,  till  an  oppor- 
tunity for  sale  should  present  itself,  are 
not  distrain  able  for  rent  due  in  respect  of 
the  wharf  and  warehouse.  Thompson  v. 
JUashiter.  283 


£. 


ERROR. 

SxPhacticb,  1. 

« 

Bill  against  James  May,  the  elder,  WilUam 
Jcanes  Norton,  and  Jamea  May,  the  young- 
er. On  the  postea  it  was  adleged,  that 
**  the  jury  say  that  Jamea  May,  the  elder, 
Wiiliam  Norton,  and  Jamea  May,  the 
younger,  did  undertake,  as  the  plaintiff 
hath  above  complained  against  them.** 
Judgment,  « that  the  plaintiff  do  recover 
against  the  said  defendants :" 

Held,  that  the  omission  of  the  name  Jamea, 
in  entering  on  the  postea  the  finding  of 
the  jury,  was  no  ground  of  error.  May 
eioLr.  Pige,  314 

EVIDBNCB. 
See  Plxadiito,  4,  6,  6. 

1.  The  prisoner  forged  the  name  of  jSI  C.  to 
a  power  of  attorney  for  selling  stock, 
which  was  standing  in  the  joint  names  of 
the  prisoner  and  8,  C,  The  forgery  hav- 
ing been  discovered,  the  stock  was  not 
sold :  Held,  that  &  C.  was  a  competent 
witness  to  prove  the  forgery.  The  King 
V.  Wait.  121 

3.  Where  the  wife  served  in  her  husband's 
shop,  and  carried  on  the  business  of  it  in 
his  absence :  Held,  that  admissions  made 
by  her,  on  application  to  pay  for  goods 
before  delivered  at  the  shop,  were  rec^v- 
able  in  evidence  against  her  husband. 
Clifford  V.  Burton,  199 

9.  Held  upon  a  motion  for  a  new  trial,  that 
in  an  action  by  A.  against  B,,  for  taking 
goods  which  A  claimed  by  assignment 
from  the  sheriff  under  an  execution  at  the 
suit  of  A,  against  CJa  effects.  A»  must 
prove  the  judgment  against  C  as  well  as 
the  writ  of  execution,  unless  it  appears 
upon  the  record  or  judges  report  that  B, 
is  the  assignee  of  C.  Glaaier  v.  Eve 
etaL  209 

i.  In  replevin  by  an  under  tenant  against  a 

'  landlord  who,  towards  discharging  the 
rent  due  from  his  tenant,  distrained,  as 
bailiff  of  his  tenant  for  the  amount  of 


'    rent  due  from  the  undeivtenant  to  the 

tenant: 
Held,  that  the  tenant  was  not  af  competent 

witness  to  prove  the  amount  of  the  rent 

due  from  the  under-tenant      Upton  v. 

Curtia  d  aL  210 

5.  In  an  action  on  the  case  by  a  reversioner 
for  an  injury  done  to  his  inheritance  by 
a  stranger,  the  tenant  in  possession  is  a 
competent  witness  to  prove  the  injury. 
Doddington  v.  Hudaon,  257 

6.  Where  in  an  action  by  a  trustee  (under 
a  separation  agreement)  against  a  hus- 
band for  the  arrears  of  a  weekly  sum  he 
had  agreed  to  allow  his  wife,  the  decla- 
rations of  the  wife  were  received  in  evi- 
dence to  show,  that  during  the  time  in 
respect  of  which  the  demand  was  made, 
she  was  living  in  adultery,  and  the  jury 
found  for  the  defendant,  the  court  granted 
a  new  trial.    Sooky  v.  Goodman.        849 

7.  Declaration,  the  plaintiff  had  employed 
defendant  to  conduct  an  action  of  eject- 
ment for  the  recovery  of  premises  for- 
feited to  the  plaintiff  by  the  tenant's 
neglect  of  his  covenant  to  repair;  that 
when  the  cause  came  on  for  trial,  it  was 
referred  to  an  arbitrator,  who  was  to  de- 
cide what  repairs  should  be  done,  the 
costs  to  abide  the  event;  that  the  arbi- 
trator was  ready  to  proceed,  but  defend- 
ants neglected  to  attend  him,  whereby 
plaintiff  was  obliged  to  pay  defendants 
60^  for  his  costs  incurred  in  the  action 
of  ejectment,  which  otherwise  the  tenant 
would  have  been  obliged  to  pay,  and  sold 
the  premises  for  much  less,  to  wit,  lOOiL 
less  than  he  otherwise  would  have  done. 
Verdict  for  plaintiff,  damages  160i^ 

Held,  on  motion  for  a  new  trial, — I.  That 
it  was  not  necessary  in  the  action  against 
the  defendants  to  produce  the  lease  on 
which  the  ejectment  was  brought.  2. 
That  the  jury  were  not  confined  to  lOOiL 
as  the  damages  for  costs  on  the  sale  of 
the  premises ;  and,  3d.  That  the  declara- 
tion was  not  bad  in  arrest  of  judgment 
SwanneU  v.  ElUa  d  aL  347 

8.  In  order  to  give  an  indenture  of  appren- 
ticeship in  evidence,  it  is  not  necessary 
under  8  Ann*  c  9,  to  call  upon  the  party 
at  the  tim»of  giving  in  evidence,  to  make 
oath  as  to  the  amount  of  premium 
actually  paid.  John  4*  T^maa  Stewart 
V.  Lawton.  374 

9.  The  depositions  taken  upon  a  commis- 
sion of  bankrupt  are  not  conclusive  evi- 
dence under  49  Geo,  3.  c.  121.  of  a 
petitioning  creditors  debt  Cooper,  As- 
eignee  v.  Maehin  d  aL  426 

10.  The  avo wants  proved  an  attornment 
made  by  the  plaintiff  after  ejectment 
brought  against  him  seven  years  before 
the  commencement  of  the  replevin  sttit, 
during  which  seven  years  it  did  not  ap- 
pear that  rent  had  been  demanded.  The 
plaintiff  offered  to  prove  a  feoffineat  tn 
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himself  by  the  person  under  whom  thel 
avowants  claimed,  and  certain  letters 
from  th^t  person,  containing  expressions 
adverse  to  the  avowant's  claim ;  which 
evidence  having  been  rejected,  on  the 
ground  that  the  plaintiff  could  not  be 
permitted  to  dispute  his  tenancy  afler  an 
attornment:  the  court  granted  a  new 
trial.  Gravenor  v.  Woodhotiae  et  aL  38 
1 1.  In  trover  for  a  deed  which  the  defend- 
ant had,  by  letter  admitted,  he  detained 
at  the  request  of  W.  JL  and  in  the  de- 
tainer of  which  W,  R,  was  substantially 
interested  that  the  declarations  of  W.  R, 
in  favor  of  the  plainti^  claim  were  pro- 
perly received  m  evidence,  and  that  W. 
K.  was  properly  rejected*  Harrison  v. 
VaUanee.  46 


EXECUTION. 

1.  Where  a  plaintiff  withdrew  his  execution 
under  a  consent  from  the  defendant,  that 
there  should  be  a  fresh  levy  if  the  debt 
were  not  paid  within  a  given  time,  and 
the  defendants  goods  having  been  seized 
under  an  execution  at  the  suit  of  another 
plaintiff,  the  first  plaintiff  placed  his  war- 
rant  in  the  hands  of  the  second  plaintiff's 
officer,  who,  the  defendant  having  be- 
came a  bankrupt,  left  in  the  possession 
of  his  assignees  all  the  effects  remaining 
after  satisfying  the  second  plaintiff's 
execution,  to  Uie  exclusion  of  the  first 
plaintiff:  the  court,  though  the  effects 
were  sufficient  to  satisfy  both  executions, 
would  no  compel  the  sheriff  to  return  the 
first  plaintiff's  writ,  till  he  should  have 
been  indemnified  and  the  prothonotary 
should  have  decided  which  of  the  parties 
should  have  indemnified  him.  Burr  v. 
Dredhy,  71 

2.  Where  a  fieri  fadm  is  sued  out  after  a 
scire  faeUu  on  a  judgment,  the  fieri  f ados 
must  be  grounded  on  the  judgment  in 
Kxrt  fadas^  though  the  Mtre  faeias  was 
sued  out  unnecessarily.  Daans  v.  Nor* 
ion*  133 

EXECUTOR. 

Stt  Dbbd,  Costs,  7. 

A»j  oy  will,  directed  his  real  and  personal 
estate  to  be  sold,  the  produce  to  be  in- 
vested in  the  public  funds,  in  the  names 
of  trustees,  for  his  son  and  daughter,  and 
two  others.  Directions  were  given  as  to 
succession  in  cases  of  death  without 
issue ;  and  if  all  the  legatees  should  die 
under  age  and  without  issue,  the  pro- 
perty was  to  go  over  to  B.  C.  2>.  and  E^ 
and  their  heirs,  *<  which  four  persons  A. 
appointed  as  his  executors,  to  see  every 
thing  was  duly  performed  according  to 
his  will ;"  he  also  appointed  F.  and  6.  as 
executors,  ««in  addition  to  the  above  four 
persons,  for  which  he  requested  those 


two  friends  would  accept  of  5(ML  each  ^ 
he  also  requested  F,  and  6.  to  act  as 
guardians,  in  conjunction  with  B.  C.  D. 
and  E,,  for  the  care  of  the  person  and 
property  of  the  legatees.  The  will  was 
duly  attested,  but  there  was  an  unattested 
codicil,  that  if  either  of  the  executors 
should  refuse  to  accept  the  trust  and  act 
as  executor,  the  bequest  of  property  to 
such  person  was  totally  annulled. 

The  testator  died,  and  the  will  was  proved 
by  B^  C,  and  D^  only,  E^  F.,  and  G 
having  renounced. 

Part  of  the  real  estate  having  been  put  up 
to  sale  in  four  lots,  was  purchased  by  G^ 
who  afterwards  refusing  to  complete  his 
purchase  a  suit  was  instimted  in  chan- 
cery. That  court  decreed,  that  the  codi- 
cil was  not  to  be  considered  as  part  of 
the  will,  with  reference  to  the  real  estate, 
but  that  the  rest  of  the  will  ought  to  be 
established  and  the  trusts  performed; 
and  upon  reference  to  the  Master,  it  was 
found,  that  that  the  contract  of  purchase 
entered  into  by  (r.  was  for  the  benefit  of 
the  legatees  (who  were  infants.) 

Lot  1  was  then  conveyed  by  lease  and  ap- 
^intment  and  release  from  /?.,  C,  !>.,£„ 
F.,  aiid  G,  to  7*.  in  consideration  or 
2000/1 

Lot  2,  by  lease  and  appointment  and  n» 
lease  from  B^  C,  and  D^to  T.  for  2900L 
(T.  declaring,  by  another  deed,  that  the 
consideration  money  mentioned  in  the 
first  two  deeds  belonged  to  G^.,that  the 
name  was  only  used  as  a  trustee,  and 
that  T.  stood '  seised  of  the  premises  in 
trust  for  G.) 

Lot  3,  by  lease  and  appointment  and  re* 
lease  from  A,  C,  andD.  to  G^  to  the 
use  of  G.  for  4000iL 

Lot  4,  by  lease  and  »)pointment  and  re- 
lease from  B^  C,  JD.,  E^  F.,  and  G.  to 
the  use  of  G.,  for  360iL:  Held,  that  by 
these  conveyances,  the  legal  estate  in 
lots  1  and  2,  was  well  vested  in  T.,  and 
the  legal  estate  in  lots  3  and  4,  in  G» 
Marhmtooh  v.  Barber.  50 

EXONERETDBi 
See  Pbagtici,  7» 


r. 


FALSE  IMPRiSuNMENT. 

Plaintiff  having  entered  a  public  house  after 
all  the  doors  had  been  clos^  for  the  night, 
and  having  conducted  himself  with  inso- 
lence, defendant  sent  for  a  constable,  and 
charging  plaintiff  with  a  felony,  he  was 
detained  in  custody  two  days.  Plaintiff 
having  recovered  in  an  acti<m  of  tres- 
pass for  this  imprisonment,  the  court  re- 
fused to  set  aside  the  verdict  and  grant  a 
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new  trial,  holding,  that  defendant  was  not 
}astified  in  charging  plaintiiT  with  a 
felony.    Rose  r.  Wilton*  353 

PIEM  PACU8. 
See  ExscuTioir,  3. 

FINE. 

The  court  refused  to  suspend  the  granting 
of  \hejiai  of  a  fine,  upon  an  affidavit  that 
the  deforciant  was  between  ninety  and 
one  hundred  years  old,  and  imbecile  in 
mind.  /Vice,  demandant,  r.  WaikinB,  de~ 
fireiant.  73 

FORGERT. 
See  EnnnrcBy  1. 


O. 


GUARANTEE. 

I.  H, by  letter  in  which  the  consideration 
of  the  transaction  sufficiently  appeared, 
entered  into  an  agreement  with  B^  and 
B.  became  party  to  the  engagement  by 
writing  a  few  lines  at  the  bottom  of  AJ's 
letter.  C  became  guarantee  for  B.  to  A, 
by  an  indorsement  on  the  back  of  this 
copy  of  A*8  letter,  in  which  indorsement 
reference  was  made  to  the  terms  of  the 
agreement  on  the  other  side :  Held,  in  an 
action  on  the  guarantee,  that  only  one 
stamp  was  required  on  this  paper,  and 
that  the  reference  in  the  indorsement  to 
the  terms  of  the  agreement  was  a  suffi- 
cient  memorandum  of  the  consideration 
for  the  guarantee,  within  the  statute  of 
frauds.    Stead  v.  UddanL  1 96 

S.  Guarantee;  sufficient  consideration  on 
the  face  of  it.    Pace  v.  Manh.  216 


perty  within  the  meaning  of  18th  sect  of 
that  act     Crofts  v.  Pick.  354 

3.  Where  defendant,  after  verdict,  applied 
for  his  discharge  under  the  Insolvent 
Debtor's  Act,  and  was  sentenced  to  18 
months'  imprisonment:  Held,  that  though 
no  further  proceedings  had  been  taken, 
the  death  of  the  plaintiff  did  not  entitle 
the  defendant  to  be  discharged  at  his 
suit    Holmes,  Administrator  v.  Muroatt. 

431 

INSURANCE. 
Set  Licurci. 

1.  The  general  principle  of  insurance,  that 
the  insured  shall,  in  case  of  a  loss,  re- 
cover no  more  than  indemnity,  may  be 
controlled  by  a  mercantile  usage,  clearly 
established,  to  the  contrary,  and  a  usage 
that  the  loss  in  an  open  policy  on  freight 
shall  be  adjusted  in  the  gross^  and  not  in 
the  nett  amount  of  the  freight,  is  a  legal 
usage.  Dallas,  C.  J.,  dubitante.  Pabner 
V.  Blackburn,  6! 

2.  Where  a  ship  was  so  shattered  in  a 
storm  Uiat  upon  survey  it  was  foun<i 
that  the  expence  of  repairing  her  would 
far  exceed  her  original  value,  and  the 
captain  having  sold  her  bona  fide  for  the 
benefit  of  all  concerned,  the  purchaser 
shortly  afterwards  broke  her  up:  Hel^ 
that  this  was  such  an  urgent  necessity  as 
justified  the  sale.    Babertmm  r.  CkBrhe, 

446 

INTEREST. 

SU  JUDSXSVT. 

INTERROGATORY. 

Set  pBACTIOBy  16. 


J. 


INSOLVENT  DEBTOR. 

1.  No  prisoner  can  be  superseded  or  dis- 
charged out  of  custody  at  the  suit  of  any 
plaintiflT,  by  reason  of  such  plaintiff  for- 
bearing to  proceed  against  him,  accord- 
ing to  rtie  rules  and  practice  of  this  court, 
from  the  time  of  such  prisoner  giving  no- 
tice of  his  intention  to  apply  for  his  dis- 
charge,  under  any  act  made  for  the  relief  of 
insolvent  debtors,  until  some  rule  or  or* 
der  shall  be  made  io  the  cause  in  that 
behalf  by  this  court  or  one  of  the  judges 
thereof    Btgula  Gentralit,  120 

S  An  officer  of  the  court  who  is  appointed 
provisional  assignee  under  the  Insolvent 
Debtor's  Act,  must,  by  the  assignment 
made  to  him,  be  taken  to  accept  the  pro- 
VoL.  vra. — ^79 


JOINDER  OF  PARTIES. 

Twenty  parishioners  joined  at  a  vestry,  m 
signing  an  order  authorising  two  church 
wardens  to  put  a  new  roof  on  die  parish 
tower;  the  two  churoh  wardens  concur- 
red in  giving  orders  for  that  purpose,  and 
one  of  them,  the  plaintiff,  paid  the  artifi- 
cers :  a  rate  for  reimbursing  them  having 
been  quashed,  the  plaintiff  sued  the  other 
church  warden  for  a  moiety  of  the  money 
BO  paid :  Held,  on  motion  for  a  new  trial, 
that  the  defendant  could  not  insist  on  the 
joinder  with  him  of  the  twenty  parishion- 
ers, who  had  signed  the  vestry  order. 
Lanehtster  v.  TVidfcer.  201 

JUDGMENT. 

I.  Judgment  is  not  final  on  the  officer*! 
marking  the  record,  but  on  his  coaplet 
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ing  the  taxation  of  costs.  Buibr  v.  BiiA- 
ieyeiaL  238 

2.  A  jndge  at  Chambers  having  decided  that 
interest  was  not  claimable  on  a  certain 
judgment  for  damages,  and  the  plaintiff 

'  haying  accepted,  without  interest,  money 
tendered  nnder  an  order  to  stay  proceed- 
ings, in  an  action  brought  on  the  judg- 
ment: on  payment  of  the  som  recovered 
and  costs,  the  court  refused  to  discharge 
this  order  and  permit  the  plaintiff  to  liti- 
gate the  question  farther.  BtUler  v.  Sith 
vM  368 


LANDLORD  A^)  TENANT. 

See  EviDXKcx,  10.    Puadiito,  6,  6,  13. 
TnxsFASs,  1. 

1.  A.  hired  apartments  by  the  year  of  B.;  B, 
afterwards  let  the  entire  house  to  C,  who 
sued  A,  in  an  action  for  use  and  occupa- 
tion for  the  hire  of  the  apartments :  Held, 
thatiLcould  not  impeach  C.*«  title.  Ren- 
flit  V.  JZo6tfMOfi.  147 

2.  A  bankrupt  proposed,  after  an  act  of 
bankruptcy,  to  dispose  of  his  lease,  which 
was  a  beneficial  lease ;  the  purchaser  re- 
fused to  buy,  unless  five  quarters'  rent, 
due  to  the  landlord,  were  first  paid :  after 
negotiation  between  the  bankrupt  and 
the  landlord,  who  knew  the  bankrupt*s 
simation,  the  rent  was  paid  out  of  the 
money  which  the  purchaser  had  agreed 
to  give  for  the  lease,  there  being  at  the 
time  of  the  transaction  no  distress  on  the 
premises,  but  the  landlord  having  a  rigjit 
of  re-entry:  Held,  that  the  bankrupt's  as- 
signee could  not  recover  from  the  land- 
lord the  rent  so  paid  him.  Macor  v. 
Croome.  261 

LEASE 
See  Powin. 

Waste  land  belonging  to  a  vicarage,  which 
land  had  remained  uninclosed  and  use- 
less, from  the  inability  of  the  vicars  to 
incur  the  expense  of  inclosure,  was  let 
(having  never  been  letten  before)  by  the 
incumbent,  (with  the  confirmation  of  pat- 
ron and  ordinary,)  to  C.  A,  P,  for  three 
lives,  C  A.  P.  undertaking  to  reclaim  the 
land,  and  to  pay  a  rack-rent,  which  was 
tne  most  that  could  be  obtained:  Held, 
that  this  lease  was  not  binding  on  the  in- 
cumbents successor.  Doe  dem,  Thrmy- 
eon  V.  Ld.  Yarborough,  24 

LIBEL. 

See  Plxadivo,  16. 

•  la  an  action  for  libelling  the  plaintiff  in 
bis  vocation  as  an  exhibitor  of  sparring 
malehea,  the  jury  were  directed  to  con- 


sider whether  the  plaintiff's  ezbibitionii 
were  not  illeiral,as  tending  to  form  prize- 
fighters, the  judge  declaring  such  to  be 
his  opinion,  but  recommending  the  jury 
to  find  a  verdict  for  the  plaintiff,  in  order 
that  the  question  might  be  fully  discussed 
on  a  motion  to  set  aside  such  verdict :  a 
verdict  having  been  found  for  the  defend- 
ant, the  court  refused  to  grant  a  new  trial. 
BtssU  V.  BeiL  1 

2.  SenMe,  that  public  exhibitions  of  spar- 
ring matches  are  illegal.  1 

3.  A  party  who  pursues  an  illegal  vocation 
has  no  remedy  by  action  for  a  libel  re- 
garding his  conduct  in  such  vocation.    I 

UCENCE. 

A  misdescription  of  the  person  to  whom  a 
licence  from  the  crown  is  granted  to  trade 
with  the  enemy,  does  not  invalidate  the 
licence.    Lemeker.  Vaughan.  473 

LIEN. 

See  BAHKmvFT,  1. 

Held,  that  where  the  plaintiff's  attorney  was 
indebted  to  the  plaintiff  in  a  sum  greater 
than  the  atlomey*s  costs  in  the  cause,  the 
agent  (to  whom  the  plaintiff's  attorney 
was  indebted  on  a  general  account  in  a 
sum  greater  than  the  amount  of  the  attor- 
ney's costs)  could  not,  as  against  ths 
plaintiff,  retain  out  of  the  sum  recovered 
by  the  plaintiff  more  than  the  charge  for 
agency  in  that  particular  cause.  White 
V.  Royal  Exchange  Aeturanee.  20 

LIMITATION  OP  ACTION. 
See  Statuti  or  Lixitatzoss. 

An  officer  in  the  preventive  service  board- 
ed a  ship  on  the  23d  of  Augutt^  and  left 
three  armed  men  on  board,  but  did  not 
then  determine  on  detaining  her  as  a  seiz- 
ure :  on  the  25th  he  decided  on  seizin? 
her,  and  detained  her  till  the  24th  of  Sqh 
iember.  The  owner  having  sued  him 
for  this  seizure  and  detention :  Held,  that 
the  time  within  which  the  action  should 
have  been  commenced,  under  28  (?.  3.  e. 
37.,  (three  months  after  the  matter  or 
thing  done,)  must  be  computed  from  the 
2Sd  ot  August,    Crook  v.M'TtwiMh.    167 

LIQUIDATED  DAMAGES. 

The  defendant  agreed  to  take  an  assign- 
ment of  plaintiff's  house  and  premises, 
'  without  requiring  lessor*s  title ;  that  he 
would  pay  2300/.  for  it,  and  also  the 
amount  of  goods,  fixtures,  and  efiecfs,  and 
take  possession  of  the  house  on  or  before 
September  29th;  the  plaintiff  agreed  to 
give  up  possession  of  the  premises,  ef- 
fects, and  stock  by  that  day,  to  assign  li- 
cences, to  repair  or  allow  for  all  damaged 
outside  windows,  and  to  dear  rent,  taxes, 
and  outgoings  to  the  day  of  quilting  pos 


INDEX. 


627 


session.  The  ezpences  of  the  agreemeDt 
were  to  be  paid  by  the  parties  in  equal 
moieties ;  and  either  party  not  fulfilling 
all  and  every  part,  was  to  pay  to  the 
other  600^,  thereby  seitled  and  fixed  aa  U^ 
quidated  damagea  .• 
Held,  that  on  breach  of  the  agreement,  by 
omission  to  take  an  assignment,  the  de- 
fendant was  liable  to  pay  the  whole  SOOil; 
and  that  it  was  not  a  mere  penalty  to  co- 
ver snch  damaees  as  might  be  actually 
incurred.    Rmy  v.  Jma,  302 


M. 


MONET  HAD  AND  RECEIVED. 
See  Costs.  Pleadivo. 

MONTH,  HOW  CONSTRUED  IN  ACT 
OF  PARLIAMENT. 

Under  the  28  G^.  3  e.  37.,  which  limits  the 
commencing  of  actions  against  officers  of 
the  customs  to  thru  monthi  after  the  mat* 
ter  or  thing  done ;  but  enacts  that  the  offi- 
cer shall  have  a  calendar  month*s  notice 
of  action,  and  a  calendar  month  in  which 
to  tender  amends:  Held,  that  actions 
against  such  officers  must  be  commenced 
within  three  btnar  months  after  the  mat- 
ter or  thing  done.    Crooke  v.  M*T\imsh, 

807 


N. 

NEW  ASSIGNMENT. 
See  Costs-    PucAimro,  IK 

NEW  TRIAL. 

1.  On  affidavit  from  a  material  witness  that 
he  had  made  a  mistake  in  giving  his  tes- 
timony, the  court  granted  a  new  trial. 
Riehardaon  v.  Fiaher,  146 

2.  Where  an  action  for  a  nuisance  was  de- 
fended by  the  defendant's  landlord,  and 
±e  defendant  being  told  he  need  not  at- 
tend the  trial,  the  attorney  employed  by 
the  landlord  entered  into  a  consent  rule 
to  abate  the  nuisance,  without  the  con- 
sent, and  against  the  directions  of  the  de- 
fendant; the  court,  upon  strong  affidavits 
to  show  that  the  grievance  complained  of 
was  no  nuisance,  set  aside  an  attachment 
which  had  issued  on  the  consent  rule,  and 
granted  a  new  triaL   Bodingion  v.  Home. 

187 
8.  In  an  action  against  an  insurance  com- 
pany to  recover  a  loss  by  fire,  the  defence 
being  Uiat  the  plaintiff  himself  had  wil- 
fully set  fire  to  the  premises,  the  judge 
directed  the  jury,  that  in  order  to  their 
finding  a  verdict  against  the  plaintiff,  they 
ought  to  be  aatiafied  that  the  crime  im- 


|mted  to  him  was  as  ftilly  proved  as  would 
justify  them  in  finding  mm  goilty  on  a 
criminal  charge  for  Sie  same  offence: 
Held,  that  this  direction  was  right  Tko- 
maa  Thwiell  v.  Beaumani.  339 

4.  In  the  same  cause,  the  court  refused  to 
grant  a  rule  nm  for  a  new  trial,  on  the 
ground  that  subsequently  to  a  verdict  for 
the  plaintiff^  the  grand  jury  had  found  a 
bill  against  him  and  others  for  a  conspi- 
racy to  defraud  the  insurance  company 
in  this  very  matter.  Thomaa  ThuHcU  v 
Beaumont.  839 

5.  But  on  affidavits  diafilosing  the  conspi 
racy  itself,  and  showing  that  the  defend 
ant  did  not  attain  a  knowledge  of  it  till 
after  the  trial,  so  that  the  plaintiff's  case 
was  in  effect  a  surprise  on  him,  the  court 
granted  a  rule  iiMt  for  a  new  trinl,  on 
payment  of  costs.  339 

NOTICE  TO  QUIT. 

Held,  that  the  visitors  and  feoffees  of  a 
school,  who  had  dismissed  the  school- 
master for  misconduct,  could  not  main- 
tain  ejectment  for  the  schoolhouse  till 
they  had  determined  the  master^s  interest 
in  a  regular  way,  by  summoning  him  to 
appear  before  them  Doe  on  the  dtmm  af 
Earl  Thanet  v.  Gartham  clerk,  8o7 


P. 

PAYING  INTO  COURT. 

See  PuAsivs. 

Defendant  on  being  arrested  placed  in  the 
officer's  hands,  in  lieu  of  bail,  a  quantity 
of  linen  drapery  goods;  eight  days  after 
the  process  was  returnable,  the  defend- 
ant surrendered  himself  to  prison ;  and 
ten  days  after  the  process  was  returnable, 
the  officer  who  arrested  the  defendant 
paid  into  the  hands  of  the  prothonotaries 
304  for  the  debt  of  the  cause,  and  lOL  for 
the  costs,  those  being  sums  which  the  de- 
fendant was  supposed  on  his  arrest  to 
have  deposited  with  the  officer  in  lieu  of 
bail,  under  43  G,  3.  c  46.  The  defendant 
was  afterwards,  notwithstanding  resist- 
ance oh  the  part  of  the  plaintiff,  allowed 
to  take  this  money  out  of  court,  on  the 
ground  that  it  had  been  paid  in  by  mis- 
&ke.    mil  Y.  Chum.  103 

iPEREMPTORT  UNDERTAKING. 
See  Pbaotics,  9. 

PERJURT. 
See  Bail,  Z, 

PETTY  OFFIQER. 
Ill  Jmtmty,  1811,  pUinliff  tbm 
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board  a  single  king's  ship,  on  a  foreign 
station,  was  appointed  by  the  captain, 
boatswain  of  that  ship,  and  continued  so 
on  the  1 6th  October,  1815,  when  the 
plaintiff  assigned  to  the  defendant  prize- 
money  which  the  plaintiff  was  entitled  to 
receive  when  dae.  The  warrant  of  the 
navy  board  confirming  plaintiff  as  boat- 
swain*was  not  signed  till  the  25th  October, 
1815.  Held,  that  plaintiff  was  not  within 
the  operation  of  the  acts  which  render 
void  assignments  of  prize-money  by  petty 
officers  and  seamen. 
4n  acknowledgment  of  the  correctness  of 
an  account,  does  not  require  a  receipt 
stamp.     WeUard  v.  Mon,  134 

PLEADING. 
Su  EviDurciy  7.  and  Pbactigx,  20. 

1.  The  condition  of  a  replevin  bond  was, 
that  defendant  should  prosecute  with 
effect  his  action  against  plaintiff  for 
taking  and  unjnstiy  detaining  the  goods 
and  chattels  of  the  defendant,  viz.  in  the 
parlor  a  carpet,  4^.,  growing  crops  of 
•om  in  a  fiela  called  5.,  dec.,  and  should 
make  return  thereof,  if  return  should  be 
adju^d;  and  should  indemnify  the 
sheriff  and  his  officers  for  replevying 
the  said  goods  and  chattels. 

The  declaration  stated  the  condition  to  be, 
that  defendant  should  prosecute  with 
effect  his  action  against  the  plaintiff  for 
taking  and  unjustiy  detaining  defendant's 
goods  and  chattels,  in  the  said  condition 
mentioned,  and  should  make  return 
thereof,  if  return  should  be  adjudged, 
and  should  indemnify  the  sheriff  and 
his  officers  for  replevying  the  said  goods 
and  chattels:  Held, that  this  was  no  vari- 
ance.   Glooer  v.  Cole».  6 

t.  Covenant  by  A^  on  dissolution  of  part- 
nership with  B.,  to  leave  150iL  in  banker's 
hands  till  March,  1822,  as  a  security 
towards  payment  of  any  demands  which 
might  be  made  on  A,  in  respect  of  debts 
contracted  by  B,  on  account  of  the  credit 
of  the  partnership;  the  sum,  after  Mard^ 
1822,  subject  to  such  claims  as  might 
have  been  made  as  aforesaid,  to  be  paid 
over  to  B,  Breach,  that  though  B,  had 
contracted  no  such  debts  as  aforesaid, 
and  thottffh  no  claim  had  been  made,  A. 
prevented  the  banker  from  paying  the 
said  sum  over  to  B^  after  Mardi,  1822. 
Plea,  that  a  claim  or  demand  was  made 
on  A,  in  respect  of  a  debt  of  200il  by  one 
T.  H.  a»  being  a  debt  contracted  by  B, 
on  account  of  the  credit  of  the  said  part- 
nership :  Held,  ill.     Want  v.  Beeee.      18 

8.  Averment  in  a  declaration  on  a  bill  of 
exchange,  that  *<  afterwards  and  when 
the  bill  became  due  according  to  the 
tenor  and  effect  thereof,  to  wit  on  the 
31st  of  Jlfare^  1822,  it  was  in  due  man- 
ner according  to  the  usage  and  custom 


of  merchants  presented  for  payment:** 
Held,  sufficient  on  a  special  demurrer, 
assigning  for  cause  that  the  said  31st 
of  March  was  a  Sunday.  Banner  o.  Ru9- 
§elL  23 

4.  Where  an  order  is  given  previously  to 
the  delivery  of  goods  to  a  bailee,  to  deal 
with  them  when  delivered  in  a  particular 
manner  to  which  he  assents  and  after- 
wards the  goods  are  delivered  to  him,  a 
duty  arises  on  his  part,  on  the  receipt  of 
the  goods,  to  deal  with  them  according  to 
the  order  previously  given  and  assented 
to :  and  the  law  infers  an  implied  pro- 
mise by  him  to  perform  such  duty: 
Held,  therefore,  that  an  allegation  <•  that 
in  consideration  plaintiff,  at  the  request 
of  defendant,  Aoa  caused  to  be  shipped 
on  board  of  the  defendant's  vessel  a 
quantitv  of  wheat,  to  be  carried  safely  to 
W.  T.  for  freight  to  be  therefore  paid,  de- 
fendant undertook  to  carry  safely  ;**  was 
supported  by  evidence  of  the  defendant's 
having  admitted  an  undertaking  to  carry, 
though  it  appeared  that  all  the  wheat 
was  not  put  on  board  till  the  day  after 
such  admission.    Streeter  v.  Horioek.    34 

5.  Avowries  first  by  W,  4*  T.,  for  rent  due  to 
W.  4-  7.  from  plaintiff,  as  tenant  to  IT.  4- 
7*./  secondly,  by  W.  4-  7*.  and  his  wife, 
in  right  of  his  wife,  for  rent  due  to  W,  4- 
7*.  and  his  wife  in  right  of  his  wife,  from 
Plaintiff  as  tenant  to  Wl  4*  7*.  and  his 
wife,  in  right  of  his  wife,  were  holden  to 
be  supported  by  evidence  of  an  attorn- 
ment from  plaintiff  to  W.  4^  7*.  and  his 
wife.  Gravenorv,  WoodhouMC  4r  ThomoB 
and  Wife,  38 

6.  Held,  that  a  description  of  the  deed  in 
the  declaration  as  <<  a  certain  deed  of  as- 
signment bearing  date,  &c.,  purporting  to 
be  made  between  7.  &  of  the  one  part, 
and  Wl  12.  of  the  other  part,  and  pur- 
porting to  be  a  conveyance  from  7.  &  to 
w.  B^of  certain  tenements  therein  men- 
tioned by  7.  &  to  W,  B.  for  the  remain- 
der of  a  term  therein  mentioned  and  yet 
imezpired,"  was  borne  out  in  evidence 
by  a  convevance  of  the  premises  by 
lease  and  release  between  the  same  par- 
ties and  under  the  same  date.  38 

7.  The  court  will  not  decide  on  the  neces- 
si^  of  pleas,  to  refer  them  to  the  pro- 
thonotary,  in  a  question  which  on  the  face 
of  them,  appears  to  be  one  of  doubt  and 
nicety.    Trukey  v.  YeandatL  66 

8.  In  an  action  of  contract,  the  surname  of 
one  of  three  joint  plaintiffs  was  omitted 
on  the  recoid,  but  the  defendant  had 
pleaded  a  tender,  and  paid  money  into 
court  generally  on  tiie  declaration :  at  the 
trial  he  attempted,  and  failed  in  the  proof 
of  a  tender,  when,  after  the  objection  of 
the  omission  of  the  surname  on  the  record 
had  been  taken,  the  jury  found  a  verdict 
for  the  plaintiff,  damages  1«.,  to  be  in- 
creased to  23il  if  the  couxt  should  not 
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think  the  omission  an  objection.  On  a 
motion  to  increase  th;  damages  accord- 
iiigly*  the  coart  declined  to  interfere. 
Longndgt  d  oL  v.  Brewer.  143 

9.  A  plaintiff  in  replevin,  whose  claim  was 
fonnded  on  a  custom  to  demise  without 
deed  right  of  common  appurtenant, 
pleaded  generally  a  custom  to  demise 
the  right  of  common,  and  a  demise 
according  to  the  custom:  Held,  on  gene- 
ral demurrer,  that  supposing  such  a  cus- 
tom good,  the  plea  was  ill  on  the  face  of  it, 
for  alleging  a  demise  of  a  thing  in  grant 
without  a  prafert  of  the  deed  of  grant,  or 
without  allegmg  in  lieu  thereof  a  custom 
to  demise  without  deed.  Kezia  Latkbury 
v.  Arnold  etaL  317 

10.  In  a  declaration  on  a  bill  of  exchange, 
the  court  refused  to  strike  out  as  un- 
necessary a  count  for  interest,  though, 
besides  counts  on  the  bill,  the  declaration 
contained  the  usual  money  counts.  Tho^ 
maa  r,  Harueombe.  281 

11.  Declaration  of  two  counts  for  assault 
and  imprisonment  Plea,  that  defendant 
being  bail  for  plaintiff, -arrested  him  to 
render  him  in  discharge,  and  detained 
him  till  he  had  satisfied  the  demand  in 
the  action.    Replication,  de  injuria. 

It  appeared  that  defendant,  in  addition  to 
detaining  plaintiff  till  he  satisfied  the  de- 
mand in  the  action,  detained  him  an 
hour  longer,  till  he  paid  the  expenses  of 
the  defendant's  becoming  bail  dec: 

Held,  that  this  was  one  continuing  trespass, 
and  that  therefore,  in  order  to  recover 
for  that  part  of  it  which  was  unjustifiable, 
(namely,  the  additional  detention  for  the 
bail's  expences,)  the  plaintiff  ought  to 
have  newly  assigned.  Lambert  v.  Hodg- 
ton  and  Prince.  3 1 7 

12.  Declaration  that  defendant  was  indebted 
to  plaintiff  as  assignee  of  a  bankrupt  for 
goods  sold  by  plaintiff  as  assignee.  Proof, 
Uiat  the  goods  were  sold  by  a  preceding 
assignee,  whose  appointment  had  been 
vacated :  Held,  no  variance.  Aldriit  v. 
Keiiridge.  356 

13.  In  1784,  a  tenant  for  life,  who  had  a 
power  to  lease  for  twenty-one  years, 
leased  for  fiAy-three  years  to  defendant, 
who,  in  1813,  (nine  years  after  the  death 
of  tenant  for  life,^  underlet  to  plaintiff: 
ten  years  after  tne  death  of  tenant  for 
life,  the  remainder-man,  after  giving  to 
plaintiff  and  defendant  notice  to  quit, 
granted  plaintiff  a  new  lease,  and  received 
the  rent  thereon  for  six  years,  at  the  end 
of  which  time  defendant,  who  had  acqui- 
esced in  the  transaction,  during  \he  inter- 
val, distrained  on  plaintiff  for  six  years* 
rent :  Held,  that  aAer  this  acquiescence, 
plaintiff  might,  in  an  action  of  replevin, 
plead  non  tenuit  to  defendant's  avowry 
under  the  lease  which  plaintiff  accepted 
from  him  in  1813.    Neave  v.  Mou.      360 

1 4.  Where  a  defendant,  aAer  delaying  and 


deluding  a  plaintiff  with  promises  to  pay, 
pleaded  a  plea  of  judgment  recovered, 
the  court  refused  to  set  the  plea  aside, 
and  permit  plaintiff  to  sign  judgment 
Young  y.  Gadderer.  380 

15.  In  an  action  for  an  excessive  distress 
for  rent,  the  plaintiff  need  not  allege  or 
prove  the  precise  amount  of  rent  due. 

It  is  no  bar  to  such  an  action,  that  between 
distress  and  sale  of  the  goods  distrained, 
the  parties  came  to  an  arrangement  re- 
specting the  sale.    Selis  v.  Jffoare  ei  al. 

401 

16.  The  declaration  charged  the  defend- 
ant with  publishing  the  following  libel 
against  the  plaintiff,  a  dissenting  minis- 
ter. "A  serious  misunderstanding  has 
recently  taken  place  amongst  the  inde- 
pendent dissenters  of  Great  Marlow  and 
their  pastor,  in  consequence  of  some 
personal  invectives  publicly  throigi  from 
the  pulpit  by  the  latter,  against  a  young 
lady  of  distinguished  merit  and  spotless 
reputation.  We  understand,  however, 
that  the  matter  is  to  be  taken  up  seriously. 
Bueka  Chroniele.'' 

The  defendant  pleaded  that  the  plaintiff, 
whilst  officiating  as  minister,  published 
from  a  part  of  a  chapel  assigned  to  him 
as  minister  for  the  delivery  of  a  sermon, 
to  and  in  the  presence  of  his  congrega- 
tion, of  and  concerning  one  M.  F.,  a 
teacher  of  a  certain  Sunday  school,  the 
scandalous  words  following:  **I  have 
something  to  say,  which  I  have  thought 
of  saying  for  some  time,  namely,  the  im- 
proper conduct  of  one  of  the  female 
teachers,  her  name  is  Miss  Fairs  her 
conduct  is  a  bad  example  and  disgrace 
to  the  school ;  and  if  any  of  the  children 
dare  ask  her  to  %o  home,  she  shall  be 
turned  out  of  the  school,  and  never  enter 
it  again.  Miss  Fair  does  more  harm 
.than  good  ;**  and  thereby  gave  great  of- 
fence to  divers  of  the  dissenters,  to  wit, 

one and  one ,  and  occasioned 

a  serious  misunderstanding  amongst  the 
dissenters.  Verdict  for  defendant:  Held, 
upon  motion  to  enter  a  verdict  for  plain- 
tiff non  obstante  veredicto,  that  the  plea 
was  a  sufficient  answer  to  the  libel 
charged.    Edwarde  v.  Bell,  et  aL        403 

POST-HORSE  DUTY. 

Horses  hired  to  assist  in  dragging  a  stage- 
coach up  a  hill,  held  not  subject  to  the 
post-horse  duty  of  1  jd  a  mile  imder  the 
67  G.  8.  e.  60.,  and  the  preceding  acts  re 
lating  to  the  same  duty.  Dowee  v.  Garatt. 

107 

POWER. 

Power  in  a  will  to  let  such  part  of  the  tes 
tator*s    premises   as  had   been  usuall) 
granted  and  demised,  and  was  then  in 
lease  for  any  term  of  years  determinable 
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on  lives,  to  any  persons  for  the  like  terms 
and  in  like  manner,  and  under  the  like 
rents,  services,  and  conditions  as  the  same 
had  been  usually  granted,  and  the  resi- 
due of  the  same  premises  unto  any  per- 
son for  any  term  of  years  not  exceeding 
twenty-one  years  in  possession,  at  the 
best  rent  that  could  be  reasonably  gotten 
for  the  same ;  so  as  that  no  such  demise 
or  lease  should  he  made  dispunishable 
of  waste,  nor  without  a  condition  of  re. 
entry  on  non-payment  of  the  rent,  or  ser- 
vices thereby  reserved,  and  so  as  each 
lessee  should  execute  a  counterpart  of 
his  lease :  Held,  that  a  lease  made  under 
this  power,  of  lands  which  were  in  lease 
at  the  time  of  the  creation  of  the  power, 
the  second  lease  accurately  following  the 
terms  of  the  former  lease  of  the  same 
land,  was  well  executed  under  this  power, 
though  the  second  lease  did  not  contain 
a  clause  of  re-entry  on  non-pajrment  of 
40».,  reserved  in  lieu  of  a  beriot ;  the  first 
lease  containing  no  clause  of  re-entry  on 
non-payment  of  a  like  reservation.  Doe 
denu  BHgh  v.  Coleman.  28 

PRACnCB. 

See  ExxccTiov,  1. 

.  If  a  party  who,  at  the  trial  of  a  cause, 
has  tendered  a  bill  of  exceptions,  brings 
a  writ  of  error  before  he  has  procured 
the  judge*8  signature  to  the  bill  of  excep- 
tions, he  thereby  waives  the  bill  of  excep- 
tions, and  will  not  be  permitted  by  the 
court  of  error  al\erwards  to  append  the 
bill  of  exceptions  to  the  writ  of  error. 
Diilon  V.  Doe  dem,  Parker,  1 7 

2.  On  the  4th  of  Mat/  plaintiff  sued  out 
bailable  process,  returnable  in  one  month 
of  Easter  against  Ml,  in  which  W.  only 
was  named,  and  on  which  W,  was  ar- 
rested, and  put  in  and  perfected  bail  -in 
Easter  term. 

On  the  11th  of  iMay  plaintiff  sued  out  ser- 
viceable process,  (in  which  four  other 
defendants  were  named,  but  not  IV.,)  re- 
turnable on  the  morrow  of  the  Aseeruion; 
afterwards  a  declaration,  as  of  TVinity 
term,  was  delivered  against  W.,  together 
with  the  other  four  defendants : 

Held,  that  the  declaration  was  not  irregular. 
ChristU  v.  Walker  et  oL  48 

3.  Process  may  be  bailable  against  some, 
and  serviceable  against  others,  of  several 
defendants.     Chnatie  v.  Walker  et.  ai   AS 

4.  Where  an  action  is  brought  against  more 
than  four  defendants,  and  two  writs  are 
sued  out,  it  is  not  necessary  to  name  all 
the  defendants  in  each  writ.  48 

6.  If  a  party  incurs  the  expense  of  resisting 
a  rule  to  quash  a  writ  for  irregularity, 
and  it  turns  out  that  the  irregularity  is 
not  in  the  writ,  but  only  in  the  service, 
the  court  will  discharge  the  rule  with 
costs.    Huggetir  Pakin  66 


6.  Process  may  be  served  at  any  hour. 
Priddee  v.  Cooper.  66 

7.  A  defendant  cannot  call    for  security 

XoT  costs   after   imdertaking  to  accept 

short   notice   of  trial      MonteOano   ▼. 

Gardas.  67 

8.  Where  the  affidavits  to  hold  to  bail 
named  five  defendants,  separate  bailable 
process  was  issued  against  one,  and  ser- 
viceable process  against  the  other  four 
who  were  not  named  in  the  bailable  pro- 
cess ;  the  bail-piece  named  only  the  sin- 
gle defendant  against  whom  the  bailable 
process  had  issued,  and  the  declaration 
was  against  all  five  defendants. 

The  court  refused  to  enter  an  exoneretwr  on 
the  bail-piece,  which  was  moved  for  on  the 
ground  of  a  variance  between  the  pro- 
cess and  declaration.  CkrUtU  v.  Wiukery 
etaL     '  68 

The  plaintiC  in  a  special  jury  tithe  cause, 
being  under  a  peremptory  undertaking  to 
try  at  the  next  assizes,  the  absence  of 
eleven  special  jurymen  was  held  a  suffi- 
cient reason  for  his  declining  to  proceed, 
(though  a  tales  had  been  prayed,  and 
some  of  the  talesmen  sworn,)  and  the 
court,  on  a  fresh  peremptory  undertaking 
to  try  at  the  next  assizes,  discharged  a 
rule  nisi  for  judgment  as  in  case  of  non- 
suit   MoMter  V.  MUner  70 

10.  One  of  the  sureties  in  a  replevin  bond 
being  a  material  witness  in  the  cause,  the 
court  granted  a  rule  for  substituting  an- 
other surety  in  his  place,  upon  giving  the 
defendant*s  attorney  notice  of  such  role. 
BaUey  v.  Bailey.  92 

11.  Practice.  Entitling  affidavits  in  action 
on  bail-bond.  Jiam  v.  Philcox  et  aL     142 

12.  Where  the  defendant  was  already  in 
custody  when  the  plaintiff's  ee^nas  issued 
against  him,  and  afterwards  escaped,  the 
court  refused  to  set  aside  an  attachment 
against  the  sheriff*  for  not  bringing  in  the 
body,  and  to  drive  the  plaintiff  to  his  ac* 
tion  against  the  sheriff,  which  was  moved 
for  on  the  ground  that  the  sheriff,  having 
taken  no  bail-bond,  ought  not  to  be  res- 
ponsible summarily  by  attachment. 

In  the  same  case  the  sheriff  having  returned 
to  the  eapiaSf  **  I  have  taken  the  defend- 
ant, whose  body  remains  in  the  prison  of, 
&c.,"  the  court  refused  to  allow  him  to 
amend  the  return,  by  striking  it  out  and 
making  another  according  to  the  fact 
Jbbotson  V.  TindaL  156 

13.  The  plaintiff,  in  an  action  on  bills  of 
exchange,  upon  an  affidavit  that  the  bills 
had  come  into  the  defendant's  hands  by 
fraud,  and  had  never  been  satisfied,  ob- 
tained a  rule  nisi  for  the  defendant  to  pro- 
duce them,  and  permit  plaintiff  to  take 
copies.  The  defendant  having,  by  affida- 
vit, denied  the  fraud  and  non-pajrment, 
the  court  discharged  the  rule.  7%reUaU 
V.  Webster.  161 

14.  Where  the  plaintiff  signed  judgment  as 
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for  want  of  a  plea,  because  the  rale  to 
plead  several  matters  was  erroneously 
entitled  C.  v.  W.,  instead  of  C.  v.  W.  d 
aLf  the  court  set  the  judgment  aside  with- 
out costs,  affidavit  being  made  that  the 
pleas  were  true,  and  that  defendant  had  a 
good  defence.     CkruHev.  Walker  et  oL 

187 

6.  Where  the  defendant,  aAer  surrendering 
in  discharge  of  his  bail,  in  an  action  in 
the  Common  Pleas,  was  committed  to 
criminal  custody  for  a  misdemeanor,  and 
continued  in  such  custody,  the  court 
would  not  discharge  him  from  the  action 
because  the  plaintiffhad  omitted  to  charge 
him  in  execution  within  two  terms  aAer 
his  surrender. 

The  Court  of  Common  Pleas  has  no  juris- 
diction to  bring  a  defendant  up  out  of,  be- 
cause it  has  none  to  remand  him  to,  a 
criminal  custody.    Frttnum  ▼.   Wedon, 

10.  The  prothonotary's  report  is  not  conclu- 
sive against  parties  who  have  been  put  to 
answer  interrogatories  before  him,  but 
they  may  except  to  the  report  on  any  ma- 
terial point.  In  the  Matter  of  ImeBon, 
Clarke,  and  Brookes.  372 

17.  Where,  after  making  his  report  against 
the  parties,  the  prothonotary  was  directed 
to  inspect  an  account  book  belonging  to 
one  of  them,  which  tended  to  support  the 
answers  given  by  the  parties,  but  had 
been  accidentally  omitted  in  the  first  in- 
stance, the  prosecutor  was  not  allowed  on 
his  own  application  to  produce  before  the 
prothonotary  the  clerk  who  had  made  the 
entries  in  the  book.  873 

18.  The  court  will  not  receive  affidavits  that 
a  party  is  too  poor  to  take  office  copies  of 
interrogatories  filed  against  him.        372 

19.  The  court  refused  to  grant  an  attach- 
ment against  a  witness  who  omitted  to 
attend  a  trial,  after  being  served,  on  the 
8d  of  JM/y,witha  subpoena  dated  the  18th 
of  Jun^,  and  calling  on  him  to  attend  trial 
on  the  2d  of  Juiy,    Alexander  v.  Dixon. 

366 
SO.  A  defendant,  under  terms  of  pleading  is- 
suably,  cannot  assign  special  causes  of 
demurrer,  even  though  the  causes  assign- 
ed be  matters  of  substance.  Bliek  y^Dy^ 
moke.  879 

21.  Where  defendant  was  served  with 
an  order  of  court  to  reinstate  forthwith 
premises  belonging  to  the  plaintiff:  Held, 
that  an  attachment  could  not  issue  against 
him  for  disobedience  of  the  order,  unless 
the  service  of  it  was  accompanied  with 
an  oral  demand  of  performance.  Boding- 
ion  V.  Hudeon,  410 

23.  The  writ  was  returnable  on  the  morrow 
of  All  Souk.  The  defendant  surrendered 
to  the  sherifiT's  officer  on  the8dofi^ftmein- 
ber,  and  to  prison  on  the  6th. 

The  plaintiff  issued  a  rule  for  bringing  in 
the  body,  to  which  the  sheriff  returned 


eqn  eorpua  et  paratum  habeo.  An  attach- 
ment naving  thereupon  been  directed 
against  the  sheriff,  the  court  set  it  aside 
on  payment  of  all  costs.  Tlu  King  v.  The 
Sheriff  of  Wilts,  in  the  cause  Miller  v. 
Brit&s.  433 

33.  Where  defendant,  whose  name  was 
John  ThomaSf  had  been  arrested  as  James 
Thomas,  and  signed  a  bail-bond  as  J.  T., 
the  court,  notwithstanding  such  signature, 
set  aside  the  bail-bond.     Coles  v.  Gum. 

424 

34.  In  an  action  on  a  bill  of  exchange,  the 
court  would  not  compel  the  plaintiff  to 
deposit  the  bill  in  the  hands  of  the  pro- 
thonotary, for  the  purpose  of  enabling  the 
defendant  to  inspect  iL  Hildyard  v.  Smith. 

451 
26.  An  attachment  was  issued  against  a  de- 
fendant for  not  commencing,  within  four 
days,  (at  the  end  of  which  time  the  at- 
tachment was  moved  for,)  compliance 
with  an  order  of  court,  which  it  would 
have  taken  him  three  weeks  to  complete. 
Dodington  v.  Hudson.  464 


RECOVERY. 

1.  Recovery  of  land  amended,  by  inserting 
meadow  and  pasture,  Frieker,  aemandant  ; 
Fabrbank,  tenant  i  Bishop,  vouchee.        22 

2.  Recovery,  amendment  of  proeeipe.  Cox^ 
demandant t   -^^ee,  tenant;  Gilt,  vouchee. 

22 

3.  Recovery  permitted  to  pass,  notwith- 
standing an  alteration  in  the  caption  of 
the  warrants  of  attorney,  the  affidavit  of 
the  due  acknowledgment  thereof,  and  the 
notarial  certificate.  Smale,  demandant  / 
Bremridge,  tenant  f  Adams,  vouchee.      72 

4.  Recovery  permitted  to  pass,  though  the 
words  <*  their  attorney,**  were  omitted  in 
the  warrant  of  attorney  given  by  two 
vouchees.  Wood,  demandant  i  Alderseff^ 
tenant.  2i2 

5.  The  clerk  of  the  warrants  may  refuse  to 
file  a  warrant  or  pass  a  fine,  till  the  at- 
torney employed  by  the  parties  has  paid 
his  termage  fees.  Blaekboum,  demwnd- 
ant  f  Brown  and  Wife,  deforeiants.      277 

6.  The  court  gave  leave  to  amend  a  recov- 
ery, by  removing  the  words  **  an  inbound 
common,"  from  a  line  in  which  they  had 
been  inadvertently  inserted,  and  where 
they  had  no  meaning,  to  the  line  in  which 
they  ought  to  have  stood.  Recovery.    317 

7.  Recovery.  Amendment  of  warrant  of 
attorney.  Palmer,  demandant  t  MatBdith, 
tenant;  Eddingtons,  vouchees,  343 

8.  Recovery.  Amendment,  by  altering  the 
name  of  a  parish,  refused,  where  another 
parish  appeared  in  the  deed,  though  there 
was  strong  evidence  to  show  that  the 
lands  in  the  recovery  lay  in  the  parisl 
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proposed  to  be  inserted.    Lord  ElUatt, 
vouchee,  425 

RE-ENTRY. 

&eTBE8PASS,  I. 

REGULA   GENERALI8. 
See  IirsoLTBiTT  Debtoe,  I. 

RE-HEARING. 

The  court  will  not  rescind  a  rule,  on  the 
ground,  that  at  the  time  of  discussion 
the  parties  omitted  to  present  to  the  no- 
lice  of  the  court  a  statute  which  might 
have  affected  its  decision.  DiUamore  v. 
Capon,  398 


8. 

SECURITY  FOR  COSTS. 
Set  Peactice,?. 

SET-OrF. 

A?8  bankers,  for  nine  or  ten  years  prerious 
to  his  death,  had  been  in  the  habit  of  ac- 
commodating him  with  a  loan  of  lOOOil, 
upon  the  security  of  his  promissory  note, 
which  was  renewed  every  three  months, 
the  bankers  upon  those  occasions  dis- 
counting the  note,  by  placing  the  amount 
of  it  to  the  credit  of  A,,  as  cash  paid  in 
by  him,  and  debiting  him  on  the  other 
side  with  the  discount    A,,  also,  about 
two  months  prior  to  his  death,  accepted, 
payable  at  his  bankers,  a  bill  drawn  by 
B,  on  A.  for  467/.;  this  bill  having  been 
paid  away  by  A,  was  discounted  by  the 
bankers  fur  the  holder  who  did  not  indorse 
it,  and  the  bankers  were  the  holders  when 
the  bill  became  due.    Od  the  moruing 
the  bill  became  due,  before  the  arrival 
of  the  post,  the  bankers,  who  had  in  their 
hands  1421/.  oi  A^»  money,  wrote  off  the 
bill   to  the  debit  of  A*»  account:  the 
same  day's  post  informed  them  of  A.\ 
death  two  days  before  they  called  upon 
B,  to  pay,  and  B»  paid  40/.  on  account  of 
the  bill,  on  a  representation  from  them 
that  401  would  be  wanting  to  make  A,^» 
account   right    At  this  time  the   last 
promissory  note  for  lOOiL,  given  by  A, 
to  the  bankers,  had  fifty-three  days  to 
run ;  but  the  bankers  immediately  entered 
that  note  as  weU  as  the  bill  of  exchange, 
to  the  debit  of  A,^»  account,  allowing  on 
the  other  side  a  rebate  of  discount  for  the 
time  the  note  had  to  run. 

The  executors  of  A.  having,  before  the 
fifty-three  days  expired,  sued  the  bankers 
for  the  balance  in  their  hands  at  the  time 
of  A*»  death:  Held,  that  the  bankers 
might  set-off  against  the  demand  of  the 
executors  the  467/.  written  off  on  the  bill 
of  exchange,  but  not  the  lOOOiL  on  the 


promissory  note.    Rogenon  d  aly 
ton  of  Stevens f  v.  Lawroke. 

SHERIFF. 

See  ExECUTioir,  1,  and  Peactice,  .S. 

A  sheriff  who  levies  arrears  of  taxes,  under 
48  G,3,e,  141.  No.  5.  par.  2.,  is  not  en- 
titled to  notice  of  an  action  to  be  brought 
against  him  for  any  thing  done  under  the 
provisions  of  that  act  Copland  v.  PowelL 

369 

SHERIFFS  OFFICER. 
See  Aeeebt. 

SHIP-OWNER. 

The  captain  of  a  ship,  which  was  about 
to  sink  from  the  effects  of  bad  weather, 
put  into  a  port  short  of  his  destination, 
and  thinking  that  the  expence  of  repairs 
would  frustrate  the  ship-owner's  adven- 
ture, sold  the  cargo  under  the  order  of  a 
Vice  Admiralty  Court,  though  he  might 
have  forwarded  it  to  its  destination  by 
another  vessel,  and  might  have  repaired 
his  own  ship :  Held,  that  he  ought  either 
to  have  forwarded  the  cargo^  or  hare  re- 
paired his  own  ship ;  that  he  had  no  aa- 
thority  to  sell  the  cargo,  and  that  his 
owners  were  liable  to  the  owners  of  the 
cargo  for  the  non-delivery  thereof,  thoo^ 
the  bil]  of  lading  stipulated  only  for  a 
conveyance,  « the  dangers  and  accidents 
of  the  sea<i.  and  of  navigation,  of  what 
kind  soever,  excepted."  Camun  eiaLr. 
Meabum  ei  al  243 

2.  In  an  action  against  a  ship  owner  for 
damages  sustained  by  the  loss  of  goods 
laden  on  board  his  ship,  the  extent  to 
which  he  is  responsible,  where  the  com- 
pletion of  the  voyage  is  prevented  by  the 
tortious  sale  of  the  ship,  is  the  value  of 
the  ship  at  the  time  of  sale,  and  the 
amount  of  freight  she  would  have  earned 
had  she  completed  her  voyage,  not  the 
amount  of  freight  calculated  on  at  the 
commencement  of  the  voyage.  Cottnan, 
etoLy.  Meabumf  et  aL  466 

80UTHWARK  COURT  OF  REQUESTS 

ACT. 

In  order  to  proceed  under  the  Souikwark 
Court  of  Request's  Act  22  G.  3.  e.  47^ 
both  plaintiff  and  defendant  must  be 
resiant  within  the  jurisdiction  of  the 
court    DiUamore  v.  Capon  388 

SPARRING  EXHIBITIONa 
See  Libel,  1,  2. 

STATUTE  OF  FRAUDa 

1.  The  purchaser  of  100  sacks  of  good 
English  seconds  flour  at  45s.  a  sack, 
wrote  to  the  vendors  as  follows :  "  I  here* 

I    by  giye  you  notice,  that  the  com  you  do* 
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llrered  to  me  in  part  performance  of 
my  contract  with  yoa  for  100  sacks  of 
good  EngUth  seconds  flour  at  4&9.  per 
sack,  is  of  so  bad  a  quality  that  I  cannot 
sell  it,  or  make  it  into  saleable  bread. 
The  sacks  of  flour  are  at  my  shop,  and 
you  will  send  for  them,  otherwise  I  shall 
commence  an  action.*'  To  which  the 
vendors  answered  by  their  attorney. 
<<  Messrs.  L.  4t  I-  consider  they  have 
performed  their  contract  "With  you  as  far 
\s  it  has  gone,  and  are*  ready  to  complete 
the  remainder;  and  unless  the  flour  is 
paid  for  at  the  expiration  of  one  month, 
proceedings  wiU  be  taken  for  the  amount.'* 
Held,  that  a  jury  was  warranted  in  con- 
cluding that  the  contract  mentioned  in 
the  vendor's  answer  was  the  same  as 
that  particularized  in  the  purchaser's  let- 
ter; and  that,  therefore,  tne  two  writings 
constituted  a  sufficient  memorandum  of 
the  contract  under  the  seventeenth  sec- 
tion of  the  statute  of  frauds*  Jaekmm  v. 
Lowe  4"  Lynam,  0 

%  Held,  that  an  agreement  to  procure 
coals  at  B.  and  convey  them  to  i.  need 
not  be  in  writing  under  the  statute  of 
frauds.    CobbM  v.  Caston.  399 

STATUTE  OF  LIMTTATIONa 

r.  In  an  action  on  a  promissory  note,  the 
defendant  having  pleaded  the  statute  of 
limitations,  the  plaintiff  gave  in  evidence, 
as  pnx>f  of  an  acknowledgment  within 
six  years,  the  following  letter  from  the 
defendant  to  the  plaintiff:  « Business 
calls  me  to  LiverpooL  Should  I  be  for- 
tunate in  my  adventures,  you  may  de- 
rsnd  on  seeing  me  in  BrUtolg  otherwise, 
must  arrange  matters  with  you  as  cir- 
cumstances will  permit*'  The  defendant 
did  not  show  that  there  were  any  other 
matters  besides  the  promissory  note  to 
which  the  letter  could  refer: 

Held,  that  it  was  properly  left  to  the  jury  to 
decide  whether  this  letter  referred  to  the 
matter  of  the  promissory  note,  and  was  a 
sufficient  acknowledgment  to  take  the 
case  out  of  the  statute.  Fro^  v.  Bm- 
gough.  866 

2.  In  June,  18X3,  A»  sued  H.  and  G,  in  the 
King's  Bench,  for  a  debt  of  lOOOt,  and 
(r.  l^tng  abroad,  writs  ciatUuemoM  and 
phtriiM  eajAas^  returnable  in  Bntehaelnuu 
term,  1812,  and  Hilary  term,  1813,  were 
issued  against  him  with  a  view  to  out- 
lawry, but  a  commission  of  bankrupt 
having  been  taken  out  against  H^  the 
proceedings  in  outlawry  against  G,  were 
suspended.  Except  touching  at  Deal  in 
Aprilj  1814,  on  his  passage  from  Si,  Ubeg 
to  liort,  G,  never  returned  to  Great 
Briiain  till  July,  1819.  In  February, 
1821,  /.  commenced  a  new  action  in  IL 
B.  against  G.  for  the  same  debt  as  was 
the  subject  of  the  former  action,  but  hav- 


ing  failed  in  his  attempt  to  arrest  G,, 
issued,  upon  this  debt,  a  commission  ot 
bankrupt  against  him  in  March,  1821, 
and  in  ,  1821,  after  G.  had  com 

menced  an  action  to  try  the  validity  of 
the  commission,  entered  up  continuances 
in  the  action  commenced  June,  1812: 
Held,  that  at  the  time  of  issuing  the  com- 
mission of  bankrupt,  the  debt  in  question 
was  a  good  petitioning  creditor*s  debt 
Gregory  v.  HurrilL  324 

STAYING  PROCEEDINGS. 

Practice.  Staying  proceedings.  Longridgt, 
ef.  aL  V.  Brewer.  307 

SUBPOBNA. 
See  PaACTici,  19. 

SUMMARY  INTEWOSITION. 
See  ATToavxT,  3, 4,  6. 

A,  being  committed  for  a  forgery,  the  prose* 
cutor  called  on  him  in  prison,  and  said 
he  had  no  wish  to  appear  against  iC,  but 
that  the  attorney  concerned  (an  attorney 
of  this  court,)  would  proceed  unless  his 
costs  were  paid,  which  the  prosecutor 
had  no  means  of  paying ;  he  then  pro- 
posed that  il.-should  advance  the  money ; 
A,  did  so,  and  it  got  into  the  hands  of  the 
prosecutor's  attorney ;  notwithstanding 
this,  A.  was  put  on  his  trial,  and  the  pro- 
secutor appeared  against  him.  i4.,  how- 
ever, being  acquitted,  applied  to  this 
court  to  compel  the  prosecutor's  attorney 
to  refund  the  money,  putting  in  an  afli- 
davit  of  his  innocence  of  the  offence 
chaiiged  on  him,  and  that  he  paid  the 
money  because,  from  bis  knowSedge  of 
the  parties,  he  believed  his  life  in  danger. 

The  court  refused  to  interfere.  ExfHuie 
Brookes.  105 

SURETY. 
fiioeBoini. 


T. 

TAXES,  COLLECTOR  OF. 
See  BANutupT 

TENANCY  IN  COMMON. 

Where,  under  an  act  of  Parliament,  a  canal 
reservoir  was  made  over  lands  in  which 
A.  and  B.  had  separate  interests,  and  the 
act  provided  *^  that  it  should  be  lawful  for 
the  owner  or  owners  of  the  lands  on 
which  any  such  reservoir  should  be  made 
to  let  all  the  water  out  of  such  reservoir 
once  in  seven  years,  for  the  purpose  of 
taking  the  fish:"  Held,  that  A*  and  R 
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were  not  tenants  in  common  of  this  scp- 
tenial  fisheiy.    Smtgfe  md  Wft  ▼.  JkM$. 

SCKI 

TRE8PA8& 

1.  A  tenant  baying  omitted  to  deliver  up 
possession  when  his  teim  had  expired 
after  a  regnlar  notice  to  quit,  the  land- 
lord, in  his  absence,  broke  open  the  door, 
and  resumed  possession:  though  some 
articles  remained,  of  furniture. 

The  tenant  having  obtained  a  verdict 
against  the  landlgrd  for  this  entry,  the 
court  granted  a  new  trial,  holding  that 
the  landlord  might  so  enter  in  such  case. 
Turner  v.  Meymeit,  156 

S.  If  one  does  an  injury  by  an  unavoidable 
accident,  an  action  does  not  lie ;  o/ifer,  if 
any  blame  attaches  to  him,  though  inno- 
cent of  any  intention  to  injure ;  as  if  he 
drive  a  horse  too  spirited,  or  null  the 
wrong  rein,  or  use  imperfect  harness, 
and  the  horse  taking  fright  kill  another 
horse.  In  such  a  case  the  court  refused 
to  grant  a  new  trial,  though  the  judge 
who  presided  told  the  jury,  aiter  summing 
up,  that  the  defendant  was  liable,  even 
though  the  accident  were  unavoidable, 
and  no  blame  were  imj^utable  to  him; 
omitting  to  direct  the  jury  to  consider 
whether  the  accident  was  unavpidable  or 
occasioned  by  any  default  in  the  defend- 
ant.    Wakeman  v.  Robinmin.  318 

TROVER 

Set  CevifTT  CouBT. 

In  an  action  of  trover  for  goods,  one  of  the 
plaintiflT's  witnesses  stated,  on  cross-ex- 
amination, that  he  had  heard  the  plain- 
iiff  say,  that  he  had  been  discharged 
under  the  Lord's  Act,  subsequently  to  the 
sale  of  the  goods ;  a  verdict  having  been 
found  for  the  plaintiff,  the  court  discharged 
a  rule  mti  to  set  it  aside,  which  had  been 
moved  for  on  the  ground  that  the  plain- 
tiff's declaration  showed  that  he  had  no 
title  to  sue.  Summenett  v.  Adanmm,     78 


U. 

UNNECESSARY  COURTS. 
See  PuADive,  10. 


V. 


VARIANCE. 
See  pLBAAEve,  1, 8,  I& 

VENUE. 

The  defendant  cannot  change  the  Tenue 
after  an  order  for  time  to  plead,  on  the 
terms  of  taking  short  notice  of  trial  for 
adjourned  London  sittings  aftor  term* 
Nun  V.  Ta^n  188 


W. 


WAIVER. 

A  writ  served  in  Ihoemher,  ewlhA  on  de- 
fendant to  appear  in  Jmu  .•  an  admission 
of  debt  by  defendant  subsequently  to 
service  of  the  writ,  and  request  if  time  to 
pay  such  debt,  held  a  waiver  of  the  irre- 
gularis.   Hawee  v.  XnigkL  188 

WARRANTY. 

Warranty.  "To  be  sold,  a  black  gelding, 
five  years  o|d ;  has  been  constantly  driven 
in  the  plough. — ^Warranted :"  Held,  that 
the  warranty  extended  to  soundness  only. 
Rkhardeon  Y.  Bnmm,  844 

WASTE. 

In  a  writ  of  waste,  it  appeared  that  the  de- 
fendant had  (though  not  within  six  years) 
cut  down  timber  on  an  estate  in  the  pro- 
portion of  thirty-seven  to  fifty;  but  it  was 
admitted  that  many  of  the  trees  had  been 
felled  for  the  benefit  of  the  estate.  The 
jury,  who  were  directed  to  find  for  the 
plaintiff  if  they  thought  the  felling  in- 
jurious  to  the  inheritance,  for  the  defend- 
ant, the  court  granted  a  new  trial.  Sed* 
femr.Smiih.  888 

WRIT  OF  RIOHl*. 

Amendment  is  so  little  ihvored  in  &  wtk 
of  right,  that  after  an  amendme&t  had 
been  made  under  a  judges'  order,  the 
eourt  discharged  the  order.  7bs<4v.Botf- 
dinglon* 


